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A. IDENTITY OF PF.TITTONER 

Anne Giroux, appellant below. seeks review of the Comi or Appeals 

decision designated in Pa1t B. Appendix. 

B. COURT OF APPEALS DECISION 

Ms. Giroux appealed from a Pierce County Superior Court 

Commissioner's order holding her in criminal contempt. This motion is 

based upon RAP 13.3(e) and 13.5A. 

C. ISSUES PRESENTED FOR REVIEW 

1. A contempt sanction remains civil in nature only so long as the 

contemnor retains the ability to purge the contempt and earn her release. 

Here, the court detailed two "purge" conditions: requiting Ms. Giroux to 

schedule a mental health assessment for herself, and requiring Ms. Giroux to 

transition her teenaged children to a different therapist who would initiate 

re-unification with their father. who was an acknowledged domestic 

violence perpetrator. Although Ms. Giroux could not afford the mental 

health assessment and was extremely concemed about disrupting the 

continuity of the children's therapy, the court also disregarded the fact that 

once Ms. Giroux was incarcerated, she would be unable to achieve either of 

the court" s orders. This transformed the imposition of jail time into a 

punitive, rather than a coercive. sanction. Was the Cou11 of Appeals 

decision affirming her conviction thus in contlict with this Court's 



decisions. and with other decisions of the Court of Appeals. requiring 

review? RAP 13.4(b)(1 ). (2). 

2. A criminal contempt proceeding guarantees the accused a full 

range of due process protections. Here. Ms. Giroux faced a punitive, 

criminal contempt sanction. as she did not have the ability to satisfy the 

cotut's "purge condition." Ms. Giroux was not afforded the basic due 

process protections associated with criminal prosecution. Was the Court 

of Appeals decision thus in conflict with this Court's decisions, and with 

other decisions of the Court of Appeals, requiring review under RAP 

l3.4(b)( 1), (2)? 

D. STATEMENT OF THE CASE 

Aillle Setsuko Giroux and Daniel Lane\! Kulman were divorced in 

2006 and are subject to a parenting plan concerning their children. Kevin 

(18) and Christin (16). CP 24-29. 1 A history of domestic violence 

perpetrated by Mr. Kulman resulted in severe restrictions on his ability to 

see his children. CP 24-25: RCW 26.09.191 (l ). (2). 

In November 1012. Kevin experienced serious complications 

resulting from a pediatric heart condition, requiring surgery. CP 142-63. 

1 The Sup~rior Court file corresponding to the divorce matter is No. 08-
01158-4. Ms. Giroux's older daughter from a previous relationship, Kira (23). 
whom Mr. K.ulman adopted, is not named in the modi(ication to the parenting 
plan. CP 1-9. 



The Department of Social and Health Servies (DSHS) was concerned 

about Kevin's array of symptoms and Ms. Giroux's response to them, and 

placed a medical hold on Kevin. suggesting Ms. Giroux had int1uenl.':ed or 

even caused her son's physical symptoms. ld.; CP 1-9.2 

On November 20, 2012. Mr. Kulman took advantage of the 

accusations against Ms. Giroux to move for modification of the parenting 

plan. CP 1-9. Mr. Kulman argued that his residential time was subject to 

severe restrictions due to the prior domestic violence findings. and that a 

substantial change in circumstances had occurred, in that Kevin was in 

danger of being removed from Ms. Giroux's home by DSHS. Id. Mr. 

Kulman also stated that he had completed domestic violence evaluations 

and treatment, as required by the court. !d:1 

Kevin unfortunately suffered ongoing cardiac symptoms while in 

DSHS custody, and while living with his paternal grandparents, requiring 

additional emergency treatment. CP 155. In light of the fact that Kevin's 

condition was unrelated to his mother"s int1uence. both children were 

returned to Ms. Giroux's custody- Christin, within approximately ten 

days, and Kevin, within one month. CP 156. The dl!pendency case 

~ DSHS accused Ms. Giroux of Munchausen"s by Proxy Syndrome- an 
accusation which was apparently retracted once Kevin's symptoms remained 
while in DSHS custody. See CP 14:!-63. 

1 Ms. Giroux maintains that Mr. Kulman has never shown adequate proof 
of completed batterers' treatment. 
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against Ms. Giroux was deemed unfounded and was dismissed on 

February 12,2013. CP 108. 

On March 27, ~0 13, Pierce County Superior Court Commissioner 

Diana L. Kiesel issued an order related to the petition for modification to the 

parenting plan. CP 10-11. Among other requirements. the com1 ordered 

Ms. Giroux to enroll Kevin and Christin in counseling with a new therapist. 

and that Ms. Giroux obtain a mental health assessment. Id.4 Ms. Giroux's 

motion to revise the order was denied on May 3. 2013. CP 12-14. 

Ms. Giroux argued that the children were already engaged in 

therapy, and had expressed to their therapist their fear and an.xiety 

concerning visitation with their father. CP :!60 (letter from therapist). 

Kevin, who was almost 18. had also submitted a declaration to the court, 

explaining his reluctance to have further contact with his father and his 

reasoning. CP 93-95 (declaration of Kevin Kulman). 

On July 23.2013, Mr. Kulman tiled a motion for an order to show 

cause for contempt, alleging that Ms. Giroux had failed to comply with the 

Commissioner's order requiring the change in the children's counselor and 

the submission to a mental health assessment. CP 133-38. 

4 Commissioner Kiesel's March 27, 2013 order specifies that "Kevin's 
counseling shall be re-unification counseling from the beginning." CP 10. The 
order acknowledges that Christin is not ready to begin such specific counseling yet, 
and need not begin a reintroduction to her father until ·'~uch time as counselor and 
GAL agree [she] is ready to begin re-unification eff01ts with Dad." ld. 



Ms. Giroux argued that maintaining continuity of mental health 

care for her children was critical. and requiring the children to change 

therapists was not in their best interests. CP 25 3-61. Ms. Giroux also 

argued that she had been unable to comply with the cour1's order that she 

obtain a mental health assessment due to her indigency. 5/31/13 RP 21-

14. On each of the above dates. Ms. Giroux appeared prose. while Mr. 

Kulman was represented by private counsel. 

On November 21.2013, Commissioner Kiesel appointed an 

attorney for Ms. Giroux, and then found her in contempt. 11/21/13 RP 1. 

16; CP 265-71. The court found that Ms. Giroux had intentionally failed 

to comply with lawful orders of the cow1- specifically. that she had failed 

to submit to a mental health assessment and had failed to enroll the 

children in counseling with an approved provider.~ The ordl.'!r contains a 

'·purge clause," by which Ms. Giroux might cure the contempt: ''by 

scheduling her mental health assessment with collateral input from GAL 

and enrolling the children in counseling [with speciticd providcrsj." CP 

268. The order speci!ied that these conditions "shall be accomplished" by 

December 4, 20 13. I d. 

5 In the order on the motion for revision. Judge Elizabeth Ma11in 
permitted the selection of a counseling provider by the GAL for insurance or 
availability purposes. CP 15. 
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The contempt order also contains a handwritten "imprisorunenf" 

clause, which reads: 

The court sentences Anne Giroux to an indeterminate jail sentence. 
The sentence is suspended until 12/4/13, if Anne Giroux does not 
pugrge [sic] contempt as set forth in par. 3.8 then she shall report 
to the Pierce County Jail on 12/4/13 at 4:00PM. Bail will be $500 
cash only. 

CP 268 (Sec. 3.2).6 

On December 5, 2013, Ms. Giroux appeared in court, and 

Commissioner Kiesel found the contempt had not been purged. CP '273-

74. The court found Ms. Giroux "still unwilling to comply with the 

court's order regarding re-unification counseling.•· ld. 7 The matter was 

continued to December 10, 2013, for a review hearing, and Ms. Giroux 

was given the names of specific counselors on Mr. Kulman's insurance 

plan that would work toward re-unification ofthe children with their 

father. Id. 

On December 1 0, 1013, the parties appeared for a review hearing. 

Ms. Giroux was assigned new counsel. at her request. 12/10/13 RP 2. 

c. The November 21 order indicated that the court would review the 
matter on December 5 at 3:30p.m., and the jail would transport Ms. Giroux to 
colut, if she were in custody. CP 280. 

7 Ms. Giroux was not transported to court by the Pierce County Jail on 
December 5;11

, but was at liberty-- despite her failure to comply with the courl 
order-- as she had made $500 cash bail. 12/5113 RP 6. The court reserved as to 
whether l1er bail money could be disbursed as attorney'~ fees for Mr. Kulman·s 
lawyer. Jd. 
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The nl!w attomey told Commissioner Kiesel that she had only had one 

conversation with Ms. Giroux. ld. 

After Ms. Giroux infom1ed the court that it was her understanding 

the children had not yet been taken to a new counselor, Mr. Kulman·s 

attomey told the court, "I think that the Comt needs to incarcerate Ms. 

Giroux at this point:' ld. at 8. Mr. Kulman's attorney urged 

Commissioner Kiesel, ''l think we need to order a night of incarceration." 

ld. at 9. The court ultimately ordered: 

Based upon a finding of civil contempt Anne Giroux shall be 
incarcerated in the Pierce County Jail on 12/10113 for one day. 
There shall be a review hearing on 12/ll/13 at 2:30 PM. The 
Pierce County Jail shall transport A1me Giroux to Courtroom 105 
at :2:30 if bail has not been paid. Bail shall be set at $1,000 cash 
only. 

CP 267-68. 

Ms. Giroux was. in fact. sentenced and incarcerated. pursuant to 

the court's order. 12110/13 RP 13. Before ruling. the court and Ms. 

Giroux had the following exchange: 

THE COURT: 

MS. GIROUX: 

THE COURT: 

1 have given you more chances than any litigant I can 
recall to comply with my order ... 

It's not about chances. Your Honor. It's about safety. 

I'm sorry, but I have to incarcerak you, sol am 
incan.:t:rating you right now. The bail will be $1,000. 
and we will have a review on- I guess it has to be 
tomorrow. 
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12/10/13 RP 13. 

On the following day, December 11, 2013, a review hearing wa..<t 

held. and the court ordered Ms. Giroux's release. CP 288-91; 12/11 I 13 

RP 9. The court conditioned Ms. Giroux·~ relea..<te on her s..:hedu1ing the 

mental health assessment and that she penn it the GAL to interview the 

children. Td. 8 

Ms. Giroux appealed her conviction, raising similar issues to those 

raised herein. On May 5, 2015. the Court of Appeals aftinncd her 

conviction. Appendix. 

She seeks review in this Court. RAP 13.4(b)( 1 ),(2). 

E. ARGUMENT WHY REVIEW SHOULD BE GRANTEQ 

THIS COURT SHOULD GRANT REVIEW. AS THE COURT OF 
APPEALS DECISION IS IN CONFLICT WITH DECISIONS OF 
THIS COURT, AND WITH OTHER DECISIONS OF TilE 
COURT OF APPEALS. RAP 13.4(b)( 1 ), (2). 

The purpose of the trial cotllt's contempt sanction was punitive. 
resulting in a determinative jail sentence; therefore. Ms. Giroux 
was entitled to the panoply of due process protections. 

A remedial or coercive contempt sanction must provide regular 

intervals or opportunities for the contemnor to purge the contempt and to 

obtain release from incarceration. In re King. 110 Wn.2d 793, 800. 756 

8 Ms. Giroux, upon her release, complained that her attorney had been 
unpr~pared and that her due process rights had been violated. 12/11/ JJ RP 4-5. 
14. The court responded, "You have had more due process than any litigant I've 
dealt with." ld. at 5. 
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P.:?.d 1303 (1988). Due process will not permit a court to rely on its 

inherent contempt authori!y to impose a criminal or punitive contempt 

sanction absent a criminal trial. In re the Interests ofM.B .. eta!, 101 Wn. 

App. 425,453,3 P.3d 780 (2000), rev. denied, 142 Wn.:?.d 1027 (2001) 

{citing King, 110 Wn.2d at 800). 

This Court has held that a contempt sanction is only considered 

civil when "it is conditional and indeterminate. i.e., where the contemnor 

carries the keys of the pti son door in his own pocket and can let himself 

out by simply obeying the court order.'' King, ll 0 Wn.2d at 800 

(emphasis added): In reMarriage of Didier, 134 Wn. App. 490, 501-02, 

140 P.3d 607 (2006) (finding contempt order punitive). 

In Didier. the trial court held the father in contempt for failure to 

comply with the court's child support order. 134 Wn. App. at 500. On 

appeaL the Court of Appeals closely examined the language of the purge 

condition in the lower court's contempt order, distinguishing between 

terms meant to coerce compliance with a court order, and terms that are 

strictly punitive. Td. at 503. The Didier Court noted that "the use of the 

term 'sentenced' suggests the court's punitive thinking here." Id. 

In Ms. Giroux's case, the Court of Appeals found that the Pierce 

County '·[C]ommissioner's word choice does not control our analysis.'' 

Slip op. at 11 n.2 (citing M.B .. Wn. App. at 439). llowever, this analysis 
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falls short. in light of the Division Two's decision six years later in Didier. 

The Didier Court specifically examined the trial court's words for punitive 

intent, as well as the specific provisions ofthe order itself. 134 Wn. App. 

at 503. 

A civil contempt order must contain a purge clause by which the 

contemnor has the ability to avoid a finding of contempt or incarceration 

for non-compliance. Didier, 134 Wn. App. at 50 1-02; State ex rei Shafer 

v. Bloomer. 94 Wn. App. 246,253.973 P.2d 1062 (1999); see also 

Pompey v. Cochran, 685 So. 2d 1007, 1013 ~Fla. Dist. Ct. App. 1997) 

(where contemnor "is jailed without a purge condition that is within his 

power to accomplish, the sentence transfonns into one for criminal 

contempt without having been preceded by any of the necessary 

constitutional safeguards''). 

Here, as in Didier, there was no pmge clause by which Ms. Giroux 

might have immediately unlocked her p1ison door. Because a contenmor 

must "at all times" have the capacity to purge the contempt and gain his or 

her release. Didier, Wn. App. at 504 (emphasis in original). Thus, if the 

contemnor were to satisfy the purge condition. she would be entitled to 

immediate release, without bail or any other prerequisite required. unlike 

Ms. Giroux, who was only released- l) by payment of bail; or 2) at the 

expiration of her one-day sentence. 

10 



In addition. Ms. Giroux was denied due process of law when she 

received a criminal contempt sanction without constitutionally required 

protections, such as a notice of charges, the etTective assistance of counsel. 

summary process, and the right to present a defense. Int'l Union v. 

Bagwell. 512 U.S. 821,826. 114 S.Ct. 2552, 129 L.F:d.2d 642 (1994): In 

reMarriage ofNielscn, 38 Wn. App. 586,589,687 P.2d 877 (1984). 

Because Ms. Giroux also faced the loss of her liberty. she also had 

the right to the ctTcctive assistance of appointed counsel. U.S. Const. 

amend. VI; Const. a11. 1, § 22; Tetro v. Tetro, 86 Wn.2d 252. 253. 544 

P.2d 17 ( 1975) (citing Argcrsinger v. Hamlin. 407 U.S. 25, 92 S.Ct. 2006. 

32 L.Ed.2d 530 (1972), Gideon v. Wainwl}g!n, 372 U.S. 335. 83 S.Ct. 

792, 9 L.Ed.2d 799 ( 1963 )): State v. Silva, 108 Wn. App. 536. 542, 31 

P.3d 729 (2001): Strickland v. Washington, 466 U.S. 668.685, 104 S. Ct. 

2052, 80 L. Ed. 2d 674 ( 1984). 

To obtain relief based on a claim of ineffective assistance of 

counsel. a criminal defendant must establish that: 1) counsel's 

performance was deficient; and 2) the deficient perfonnance prejudiced 

her case. Strickland. 466 U.S. at 687: State v. McFarland, 127 Wn.2d 322. 

334-35,899 P.2d 1251 (1995). Should this Court not n.::cognize that Ms. 

Giroux was denied the right to counsel altogether, Ms. Giroux urges this 

Court to find she was denied the effective assistance of counsel, since her 

II 



appointed counsel provided her no etTective remedy, and counsel's lack of 

preparation prejudiced Ms. Giroux. 

Accordingly, because the Court of Appeals decision is in conflict with 

decisions ofthis CoUit, and with other decisions of the Court of Appeals, this 

Comt should grant review. RAP 13.4(b)(1 ), (2). 

F. CONCLUSION 

For the above reasons. the Court of Appeals decision should be 

reviewed. as it is in conflict with decisions of this Court, as well as with 

other decisions ofthe Court of Appeals. RAP 13.4(b)(l), (2). 

DATED this 211
d day of June, 2015. 

.~ 
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FILED 
C_OURT OF APPEALS 

DIVISION 11 

20!5 MAY.-5 Afi 9: 27 

IN THE COURT OF APPEALS OF THE STATE 1~~~~1';'tf~ 
DIVISION II DtP Y 

DANIEL LANCE KULMAN, No. 45722-9-II 

Respondent, 

v. 

ANNE SETSUKO GIROUX, UNPUBLISHED OPINION 

A ellant. 

WORSWlCK, J.- Anne Giroux appeals a superior court commissioner's contempt order 

against Giroux for her refusal to comply with orders to obtain a mental health evaluation for 

herself and to enroll her children with a new therapist approved by the guardian ad litem (GAL). 

Giroux argues that the contempt sanct.on was punitive because she was unable to comply with 

the purge conditior:. and because her one day of confinement was a determinate term cf 

confinement that she could not shorten by compliance. Because the contempt sanction was not 

punitive, we affirm. 

FACTS 

Anne Giroux and Daniel Kulman were divorced in 2006 and bad two children together. 

Residential time for their t\vo children was subject :o a 2009 agreed parenting plan, which made 

Giroux the primary residential parent and gave Kulman only supervised visitation until he 

completed domestic violence treatment. The children were in talk therapy. 
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After one of the children became ill, the State initiated dependency proceedings and 

removed the children from Giroux's home, motivated in part by concerns about Giroux's mental 

health. The State later dismissed the dependency and retumed the children to Giroux. 

A. Kulman 's Motion To Modify the Parenting Plan and the Commissioner's Order 
Requiring Therapy 

In 2012, aft:;;:r Kulman had cor.1pleted his domestic violence treatment, he moved to 

modify the parenting plan. 0:1. March 27, 1013, the commissioner entered an order requiring 

6erapy and a mental health assessment (therapy order) that included tvvo pertinent provisions. 

First, the therapy order required Girou.x to enroll the children in therapy with Jamie Kautz for the 

purpose of eventually reunifying the children with Kulman. 1 Second, the therapy order required 

Giroux to obtain a mental health assessment: 

[Giroux.] shall obtain a mental health assessment at Comprehensive Life Center or 
another center with a sliding scale. Full collateral information shaH be provided by 
the GAL. ... It is anticipated the assessment will be free and if not [Grioux] may 
bring motion for instructions. 

Clerk's Pa;Jers (CP) at 11. Giroux moved to revise the therapy order. On May 2, 2013, the 

superior court entered a revision order that allowed the GAL to select a therapist for the children 

other than Kautz. The GAL subsequently provided the names of four therapists approved by 

Kulman's insurance for Giroux to choose from. 

B. Order Setting Deadline To Comply 

On May 31, 2013, the superior court heard both Giroux's motion to continue the date of 

the evidentiary hearing to modify the parenting plan and Kulman's motion to subpoena Giroux's 

1 It appears the commissioner and the GAL wanted to enroll the children with a new therapist 
because they wanted a neutral therapist for the reunif.cation counseling. 
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medical records .. On that date, the superior court addressed Giroux's failure to comply with the 

therapy order. Giroux argued that she did not enroll the children with one of the four GAL-

approved therapists because she did not want to break the continuity of the children's therapy by 

enrolling them with a :1ew therapist. Giroux argued she could not afford to obtain her mvn 

mental health assessment: 

[MS. GIROUX]: It's not a matter of, you know-how am I supposed to do what I 
can't financially do? I mean, let's be reasonable. 
[TilE COURT]: There are resources within our community. I believe you can get 
one on a low-income basis. Comprehensive Mental Health was suggested. There 
is Comr.mnity Health. There's Greater Lakes Mental Health. There's Good 
Sanaritan Behavioral Health. There are resources within our community. You 
need to access them. 
[MS. GIROUX]: I have called. I wrote every single person's name down and phone 
number, and I don't have-I don't have the money. 
[THE COURT]: lfit isn't done by 30 days from today, then we'll address 
why .... 
[MS. GIROUX]: Okay. I'll get a:t of my bank receipts and show you. 

Verbatim Report of Proceedings (VRP) (May 31, 20 13) at 23. The superior co1.nt entered an 

order giving Giroux 14 days to initiate therapy for the children with one of the GAL-approved 

therapists and 30 days to begin the process of obtainbg a mental health examination, which 

could be with a provider with a sliding fee scale as long as the GAL had collateral input 

(deadline order). 

C. Contempt Order and Review Hearing Order 

Kulman filed a contempt motion in July of2013 because Giroux had neither enrolled the 

children with a GAL~approved therapist nor obtained a mental health assessment. Giroux again 

argued that she did not want to enroll tl:e children with a GAL-approved therapist because it 

would bieak the continuity of her children's therapy. 
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The commissioner heard the motion on November 21,2013. GirotL" had neither enrolled 

the children with a GAL-approved therapist nor obtained a mental hea:th assessment. The 

commissioner entered a contempt order against Giroux, which found Giroux had intentionally 

failed to comply with the March 27 therapy order and the May 11 deadline order. The contempt 

order also mled that Giroux had the present ability to comply with these orders, but lacked the 

willingness to comply. The contempt orde: also stated the followittg: 

The [commissioner] sentences Anne Giroux to an indeterminate jail sentence. The 
sentence is suspended until 12/4/2013, if Anne Giroux does not purge contempt 
... then she shail report to the Pierce County Jail on 12/4/2013 .... Bail will be 

$500 cash. 

The contemnor may purge the contempt as follows: 

By scheduling her mental health assessment wi:h collateral input from GAL and 
enrolling the children in [therapy] with [fiv~ named therapists]. This shall be 
accomplished by 12/4/2013. 

The cou:t shall review this matter ... on· ... 12/5/13 .... The jail shall transpo1~ 
Anne Giroux ... if she is in custody at the time of the review. 

CP at 279-80. 

Giroux did not comply by December 4, 2013, but avoided confinement by paying $500 

bail. At the December 5, 2013 review hearing, Gi.rou.'< still bad not complied. The commissioner 

entered an order at the review hearing that stated: 

Contempt ::tas not been purged. Anne .Giroux is still ~mwilling to comply with the 
court's order regarding re-unification [therapy]. 

A review hearing is set for 12/10/2013 .... The court orders that if proof of an 
appointment for re-unifica:io:1 [therapy] for Daniel Kulman and the children using 
[one of five named therapists] 1s not provided [Kulman] will have custody of the 
children and the mother \:vill be incarcerated on 12/1 0/2013. 
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CP at 273-74. 

D. Confinement Order and Release Order 

At the December 10, 2013 review hearing, Giroux had not complied. The conunissioner 

entered a confmement order: 

Based upon a finding of civil co::1tempt Anne Giroux shall be incarcerated in the 
Pierce County Jail on 12/10/2013 for one day. There shall be a review hearing on 
12/11/2013. 

The Pierce County jail shall transport Anne Giroux ... if bail has not been paid. 
Bail shall be set at $1,000.00 cash. 

CP at 286. This confinement order contained no purge clause. 

At the December 11, 2013 review hearing, after Giroux had spent one day in 

confinement, Giroux still had not complied. Giroux's attorney argued the confinement had 

become more punitive than coercive because jail would not convince Giroux to comply with the 

order to enroll her children with another therapist. Kulman stated that he had contacted one of 

the five therapists in the order, and had scheduled potential therapy appointments for the 

children. Kulman requested residential time with the children to take them to these 

appointments. 

Instead, the commissioner called the GAL and sc-heduled an appointment between the 

GAL and the children. The commissioner entered a release order that released Giroux from 

custody and scheduled another review hearing: 

Anne Giroux shall be released on condition that she comply with the court's order 
to allow GAL to ir:terview the children on Monday. 

Anne Giroux shall appear at a review hearing on 12/20/2013 .... Anne 
Giroux shall initiate :he previously ordered mental health assessment before the 
review date. 
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The GAL shall interview the children at [Girou.x's] residence on 
12/16/2013. 

Anne Giroux shall take all reasonable actions necessary to implement the 
residential time of [Kuhnan]. 

CP at 289-91. The commissioner stated she would incarcerate Giroux again if she did not allow 

the children to be interviewed by the GAL on December 16. Giroux appeals only the November 

:21, 2013 contempt order, and does not appeal the December 10 confinement order. 

ANALYSIS 

Giroux argues that the superio: court erred by entering a punitive contempt order. We 

disagree. 

We review findings of contempt and the appropriateness of contempt sanctions for abuse 

of discretion. State v. Berty, 136 Wn. App. 74, 83, 147 P.3d 1004 (2006). Rut we review 

whether a court's contempt sanction is punitive de novo as a question oflaw. See In re Interest 

of Silva, 166 Wn.2d 133, 140-41,206 P.3d 1240 (2009); State v. Salazar, 170 Wn. App. 486, 

492-93, 291 PJd 255 (2012); In re Interest of M.B., 101 Wn. App. 425, 454, 3 P.3d 780 (2000). 

Because o:roux argues lhat the contempt sanction is punitive, our review is de novo. 

RCW 7.21.010(1)(b) defines "contempt ofcOl.:.It" as intentional "[d]isobediencc ofany 

lawful judgment decree, order, or process of the court." Washington statutes distinguish 

between crhninal contempt sanctions that are punitive a:~d civil contempt sanctions that are 

remedial. State v. TA. W., 144 Wn. App. 22, 24, 186 P.3d 1076 (2008); see In reMarriage of 

Didier, 134 Wn. App. 490, 500-02, 140 P.3d 607 (2006). 

A remedial sanction is "imposed for the pmpose of coercing performance when the 

contempt consists of the omission or refusal to perform an act that is yet in the person's power to 
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perform.'' RCW 7.21.01 0(3). The remedial contempt power given a court is intended to operate 

to coerce a party to comply with an order or judgment. A remedial co.c.tempt sanction will stand 

if it served coercive, rather than punitive, purposes. Didier, 134 Wn. App. at 501-02. 

Conversely, a punitive sanctior. is "imposed to punish a past contempt of court for the 

purpose of upholding :he authority of the court." RCW 7.21.010(2). Before a pw1itive contempt 

sanction is imposed, a prosecutor must file a criminal complaint and the conterrmor must receive 

"'those due process rights extended to oU1er criminal defendants."' See RCW 7.21.040(2)(a); 

Smith v. Whatcom County Disf. Court, 147 Wn.2d 98, 105, 52 P.3d 485 (2002) (quoting In re 

Pers. Restraint of King, Dept. of Soc. and Health Serv 's., 110 Wn.2d 793, 800, 756 P .2d 1303 

(1988)). Because no criminal complaint or criminal due process existed here, the contempt 

I 
_I 

sanction must be remedial to stand. 

Whether a contempt sanction was remedial or punitive turns on "the substance of the 

proceeding and the character of the relief that the proceeding will affo.:d." King, 110 Wr:.2d at 

799. In determining whether a partic~llar sanction was remedial or punitive we do not look to the 

subjective intent of the comt. MB., 101 Wn. App. at 439. lnstead we look to the actual 

character of the relief. 101 Wn. App. at 439. "If the purpose of the sanction is to coerce 

compliance with a lawful court order, and a contemnor is jailed only so long as [she] fails to 

comply with such order, then the contempt is [remedial]." King, 110 Wn.2d at 799. But "[i]fthe 

purpose of the contempt sanction is punitive and results in a determinate jail sentence, with no 

opportunity for the contemnor m purge himself of the contempt, it is [punitive]." 110 Wn.2d at 

799. "As long as there is an opportw1ity to purge, the fact that the sentence is determinate does 

7 



No. 45722-9-II 

not render the contempt punitive." MB., 101 Wn. App. at 439. But the opportunity to purge and 

obtain release must be present "at all times." Didier, 134 Wn. App. at 504. 

I. INABILITY To COMPLY WITH THE PURGE CONDITION 

Giroux argues that the November 21, 2013 contempt order was punitive because Giroux 

was unable to comply with the purge condition. We disagree. 

Confmement ceases to be coercive once the contenmor Jacks the ability to comply with 

the order she is charged with violating. King, 110 Wn.2d at 804. Continuing a person's 

confinemer.t for contempt for not perfor:ning an act she can no longer perform makes the 

sanctions purely ptmitive. 110 Wn.2d at 804. Inability to comply is an affirmative defense to 

remedial contempt, and a contemnor bears the burden of production and persuasion in presenting 

j 
such a defense. 110 Wn.2d at 804. "The contemnor must offer evidence as to [her] inability to 

comply and the evidence rr.ust be of a kind the court finds credible." 110 Wn.2d at 804. 
I 

A. Enrollment Requirement 

Giroux argues that she was Lmable to comply with the requirement to enroll her children 

with a GAL-approved therap~st because she believed such enrollment would break the continuity 

of her childre:1's therapy. We disagree. 

Giroux has offered no evidence that she was tmable to comply with the contempt order. 

GirotL'C's belief that compliance with the order was contrary to her children's best interest is 

evidence of Giroux's tmwillingness to comply, not her inability to comply. Thus, Giroux failed 

to meet her burden of proving she was unable to comply with the requirement to enroll her 

children with a GAL-approved therapist. 

B. Mental Health Evaluation 
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Giroux argues that she was unable to comply with the requirement to schedule a mental 

health evaluation because she could not afford it. We disagree. 

Here, the therapy order stated that if the mental health evaluation was not free, Giroux 

could bring a motion for instructions. Both the therapy order and the deadline order stated that 

Giroux could obtai11 an assessment at a center with a sliding fee scale. The superior court 

provided a ntL'11ber of potential centers she .could approach. 

While Giroux asserted that she was unable to pay because she had no money, and that she 

had made calls to the centers, she did not sufficiently explain why a sliding scale would have 

prevented her from scheduling a mental health evaluation that was free. Moreover, she did not 

make a motion for instructions, as provided for in the order. Thus, Giroux failed to meet her 

burden of production and persuasion to prove that she was unable to comply with the 

requirement to schedule a mental health evaluation for herself due to ~er inability to pay. 

C. Inability To Comply During Confinemenl 

Giroux argues that the December 10 confinement order that she did not appeal made the 

November 21 contempt orJer punitive because she was unable to schedule a mental health 

evaluation or enroll her children with a GAL-approved therapist during her one day of 

confinement. But the record contains no facts supporting that Giroux was unable to comply with 

the purge condition while in jail. Thus, Giroux failed to meet her burden of showing that she 

was unable to comply with the purge condition during her confinement. 

JI. ONE DAY OF DETERMINATE CONFINEMENT THAT Cot-.•lPL!Al'\CE COULD NOT SHORTEN 

Giroux argues that the December 1 0, 2013 confinement order she did not appeal made 

the Kovember 21, 2013 contempt order punitive by imposing a de:erminate one day of 
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confinement that Giroux could not shorten by complying with the contempt order's pu::ge 

condition. We disagree. 

Here, the November 21 contempt order imposed indetenninate confinement, but 

suspended that indetenninate confinement. The December 10 confinement order lifted the 

s·.1spension on this indeterminate confinement for one day, pending another review hearing. The 

release order reinstated the suspension on the indeterminate c.onfinement. 

Assuming without deciding that the confinemen~ order imposed a determinate sentence 

of one day, the record supports that this sanction was coercive rather than punitive. first, 

because the confinement order was merely lifting the suspended confinement from the contempt 

order, the contempt order's purge clause always applied. Thus, Giroux could have secured her 

release at any time, even during the one day of confinemen~, by complying with the purge 

condition. Cf Didier, 134 Wn. App. at 503 (contempt order imposing 30 days of confinement 

was punitive because it imposed confinement and stated that if contemnor complied dming the 

confrnement period, comrni!>sioner ''may entertain" a motion to modify ".:he order). Second, 

looking to the character ofthe relief that the contempt proceeding would afford, Giroux had r:ot 

complied with the order prior to the imposition of one day of confmement, and the superior court 

immediately followed the one day of confine:nent with another reYiew hearing to determine 

whether Giroux had complied. This shows that the relief was designed to quickly coerce future 

compliance that had not yet occurred, rather than to punish pac;t noncompliance. 

Thus, looking at the substance of the corJempt proceeding and the character of the relief 

that the contempt proceeding would afford, the sanction's purpose was to coerce cpmpliance 

with a lawful court order, not to punish a past act hy imposing a determinate jail sentence wit:-1 
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no opportunity for the contemnor to purge herself of the contempt. Therefore, we hold that the 

confinement order did not make the contempt order punitive.2 

ATTORNEY FEES 

Kulman requests attorney fees on appeal under RC\V 4.84.185 for defending a frivolous 

appeal, and under RCW 26.09.160(1)-(2) for prevailing in an appeal of a contempt order. We 

deny Kulman's requests. 

RCW 4. 84.1 R5 allows attorney fees for having to defend frivolous appeals. Fernando v. 

Nien-mndt, 87 Wn. App. 103, 112, 940 P.2d 1380 ( 1997). An appeal is frivolous if '"there are 

no debatable issues upon which reasonable minds could differ and when the appeal is so totally 

devoid of any metit that there was no reasonable possibility of reversal."' 87 Wn. App. at 111-

12 (quoting Mahoney v. Shinpoch, 107 Wn.2d 679,691, 732 P.2d 510 (1987)). Here, whether a 

detenninatejail sentence of one day is punitive or remedial is a debatable issue upon which 

reasonahle minds cou:d differ, and the appeal was not so totally devoid of any merit that there 

was not a reasonable possibility of reversal. Thus, the appeal is not frivolous, and Kulman is not 

entitled to fees under this provision. 

RCW 26.09.160(1 )-(2) allov.,·s attomey fees for filing a motion to initiate a contempt 

action to coerce compliance with an order "establishing residential provisions for a child." RCW 

26.09.160(1)-(2) app:ics only to contempt orders initiated to coerce compliance with those 

2 Giroux argues that certain terms such as "sentenced," "bail," and "incarceration" in the 
contempt order shows the commissioner's punitive thinking, and therefore reveal that the 
contempt was punitive. Br. of Appellant at 14. But the commissioner's word choice does not 
control our analysis. This is particularly true because allowing the commissioner's punitive 
thinking to control the analysis would look to the commissioner's subjective intent, which we do 
not do. See MB., 101 Wn. App. at 439. 
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particular provisions of an orcer that established residential provisions for a child. See In re 

Marriage a,( Rideout, 150 Wn.2d 337,358-59,77 P.3d 1174 (2003). 

Here, Giroux was held in contempt for failing to comply with provisions lo enroll her 

children with a GAL-approved therapist and to schedule a mental health evaluation for herself. 

These provisions did not establish residential provisions for a child. Tht:s, we hold that Kulman 

is not entitled to attor.:1ey fees on appeal under RCW 26.09.160(1)-(2). 

We afftrm. 

A majority ofilie panel having dete1mined that tllis opinion will not be plinted in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 

2.06.040, it is so ordered. 

We concur: 

_\A~~-
f-VG"-~vorswlc.<, 1. TJ-

-~~--
~·Iclnick, J. J 
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