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A. IDENTITY OF PETITIONER

Joel Kissler, petitioner here and appellant below. asks this Court
to accept review of the Court of Appeals decision terminating review
designated in Part B of this petition pursuant to RAP 13.3(a)(1) and
RAP 13.4(b).

B. COURT OF APPEALS DECISION

Mr. Kissler secks review ot the Court of Appeals decis'ion dated
October 28, 2014. The Court of Appeals denicd a motion to reconsider
without conument on May 7. 2015. Copies arc attached as Appendix A
and B, respectively.

C. ISSUES PRESENTED FOR REVIEW

{. When an accused person with little experience in criminal law
asks to waive his right to counsel. the record must show that the
defendant understands the possible penalties at stake before he may
knowingly and intelhigently waive this fundamental right. The court.
prosecutor, and detensc attorney materially misled Mr. Kissler about
the sentence he faced it convicted, understating the class of telony and
the potential penalty by five years, but the Court of Appeals found this

error unimportant, Is the Court of Appeals opinion contrary to



cstablished Supreme Court precedent and in violation ot the right to
counsel under the Sixth Amendment and article 1. section 227

2. After Mr. Kissler waived counsel premised on the court’s
vast understatement of his potential sentence for Count 3, the State
added firearm enhancements to Counts 2, 3 and 5. Based on sentencing
laws umque to drug offenses. adding these enhancements meant not
only additional consceutive punishment but also substantially raised the
standard range. but no one told Mr. Kissler. When the State adds
charges that substantially increase the mandatory punishment a person
will receive if convicted. does this intervening event require the court to
ensure the waiver of counsel remains knowing, intelligent, and
voluntary under the Sixth Amendment and article T, section 227

3. In State v. Williams-Walker. 167 Wn.2d 889, 225 P.3d 913
(2010) and State v. Recuenco, 163 Wn,2d 428, 180 P.3d 1276 (2008).
this Court held that a yudge lacks authority to imposc a fircarm
enhancement when the court’s instructions ask the jury to decide
whether the accused person possessed a deadly weapon. Did the Court
of Appeals disregard this Court’s precedent by upholding the
imposition of a firearm1 enhancement when the jury instructions defined

the special verdict question based on a deadly weapon?



D. STATEMENT OF THE CASE

Sixty-two year old Joel Kissler had limited experience in
criminal law, having received his tirst and only prior felony conviction
in 2010, when he had pled gwlty to a charge of unlawful poésession of
a controlled substance and received a sentence as a first time oftender
01 2] days injail. CP 237-40. In 2012. Mr. Kissler had an argument
with a drug-addicted acquaintance. Kimber Wheeler, when trying to
remove her from his apartment. 3RP 219-20. 222, 225-27. She told
police Mr. Kissler threatened her with a gun and he was charged with
second degree assault and felony harassment. CP 1. He was also
accused of possessing heroin found in a bucket, along with a gun, and
several Xanax pills in his pocket. 2RP 136-37. 166-67, 181-82. He was
also charged with possession ot a controlled substance with intent to
deliver tor the heroin: unlawtul possession of a firearm in the second
degree: and unlawtul possession of a controlled substance for the
Xanax. CP 1-3. At trial, Mr, Kissler explained that these items belonged
to Ms. Wheeler, who was homeless and drug-addicted. and he was
taking them out of his home because he did not want her staying in his

apartment any more. 3RP 219-20, 222 /225.27,



At the first pretrial hearing. Mr. Kissler asked to represent
himself so he could be more involved in the case. 9/11/12RP 1-2. The
court read the names of the charged oftenscs. without reterring to their
elements. Id. at 4-5. The court also told Mr, Kissler that the crime
charged m Count 1 was a Class B felony, with a maximum of 10 years
in prison and a $20.000 tine. /d. at 4-5. Then the judge and the
attorneys told Mr. Kissler that the rest of the charged offenses were
Class C felonies. with a maximum sentence of five years. /d. at 5.

Contrary to this information, Count 3 was actually a Class B
telony, and its maximum punishment was 10 years in prison and a
$25,000 tine. CP J-3. The court found Mr. Kissler waived his right to
counsel, 9/11/12RP 10.

Several months later. the prosecution added firearm
enhancements to Counts 3 and 5, the two drug charges. CP 26-29. The
court did not tcll Mr. Kissler that the new charges increased his
punishment. 12/27/12RP 2-6. They required consecutive terms ot
additional confinement and substantially increased the standard range
under RCW 9.94A.518. but no one toid this to Mr. Kissler,

As Mr. Kissler expected. the jury found him not guilty of second

degree assault and felony harassment. CP 143-44. But he was convicted



of the remaining charges. CP 145. 147, 148, For the two drug charges,
the court instructed the jury to decide whether Mr. Kissler possessed “a.
deadly weapon,” yet it imposed longer sentences as firearm
enhancements. CP 193, 214, 217. The consecutive firearm
enhancements resulted in Mr. Kissler serving the statutory maximum of
10 years in prison. CP 217. .
E. ARGUMENT
1. The Court of Appeals held that an inexperienced
litigant validly waives his right to counsel even
when the court vastly understates the penalty he
faces if convicted, contrary to cstablished state
and federal precedent
a. Controlling precedent permits a waiver of the right to
counsel onlvwhen the defendant clearly understands the
possible penalties he faces if convicted.

A valid waiver ot the right to the assistance of counsel occurs
only when the record shows the accused knowingly. intelligently, and
voluntarily waives the right to an attorney. Faretta v. California, 422
U.S. 806, 835. 95 S.Ct. 2525. 45 L.EA.2d 562 (1975): State v. Silva,
108 Wn.App. 536. 539, 31 P.3d 729 (2001). U.S. Const. amend. 6.
Const. art. I, § 22, The validity of a waiver is measured by the

defendant’s understanding at the time he waives his right to counsel.

United States v. Mohawk, 20 F.3d 1480, 1484 (9" Cir. 1994).



For a waiver of counsel to be knowing and intelligent. “a
criminal detendant must be aware ot the nature of the charges against
him, the possible penalties, and the dangers and disadvantages of self-
representation.” United States v, Balough, S20 F.2d 1483, 1437 (9th
Cir. 1987); seve also United States v. Gerritsen, 571 F.3d 1001. 1007
(9th Cir. 2009) ("[t.]he defendant must be aware of the nature of the
charges and the possible penalties™ to validly waive counsel (emphasis
added)). 1t 1s the judge’s role to “make certain™ the waiver of counsel 1s
knowingly and intelligently made by conducting “"a penetrating and
comprehensive examination of all the circumstances.™ T'on Moltke v.
Gillies. 332 U.S. 708. 724,68 S.Ct. 316. 92 1..Ed. 209 (194R).

A constitutionally critical component is that the defendant
waives his right to counsel “with an apprehension of the nature of the
charges, the statutory offenses imcluded within then. [and] the range of
allowable punishments thereunder.”™ United States v. Moskovits, 86
F.3d 1303, 1306 (3rd Cir. 1996) (quoting, inter alia, Farefta, 422 U.S.
at 835 and Fon Molike, 332 U.S. at 724, emphasis added in Moskoviis).

In Moskovirs, the defendant received a | S-year sentence after his
tirst trial and later received a new trial at which he represented tumself,

86 F.3d at 1305. The court entered into an otherwise “lengthy and
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detailed colloquy™ about the dangers and disadvantages of selt-
representation but did not mention that punishment con/d increase after
a new trial. {d/. at 1306. This tasling undermined the waiver of counsel.
Id. at 1308-09 (citing Johnson v. Zerhst. 304 U.S. 458, 464, 58 S.Ct.
1019. 1022, 82 L.Ed. 1461 (1928)).

In United States v. Erskine, 355 F.3d 1161, 1164-65 (9" Cir.
2004), the defendant thought he faced a one-year maximum sentence
when he waived his right to counsel. but he learned duning trial that he
faced five years as a maximum. The Erskine Court ruled that under the
Sixth Amendment, a defendant was entitled to know the precise stakes
in play at the time he chooses self-representation, rendering the waiver
invalid. /d.at 1169-71.

The court overstated the potential penalty in United States v.
Forrester, 512 F.3d 500, 505 (9th Cir. 2008). The defendant waived
counsel having been told he faced “a mandatory minimum of ten years
in jail and possibly up to life,” but he actually faced no mandatory
minimum and a maximum of 20 years in prison. which was increased to
30 years based on Iatgr filed charges. /d. at 505 & n.2. The prosecution

cliimed rhat overstating the potential penalty does not violate the Sixth



Amendment. reasoning that lesser penalties would make it more likely
the accused would waive his right to counsel. /d. at 507.

The Ninth Circuit rejected this argument. First. courts are not
tree to speculate how a litigant would be act had he received accurate
information about the sentencing stakes. because it is not clear how a
defendant’s decision to waive his right to counsel may be aftected by
incorrect information about his potential sentence.” fd. at 507. Second.
it ruled that this argument is “in essence a harmless error claim.” /d. at
508. Appellate courts have “repeatedly rejected” the prosecution’s
contention that “even though Forrester was unaware of the actual
penalty he taced. there was no hann because he would have waived
counsel even if he had been properly informed.™ /d. (citing related
cases). The Forrester Court concluded:

It is thus irrelevant whether the district court over-stated

or understated Forrester's potential penalty. By

materially misstating the applicable sentence. the court

tailed to tultill its obligation to “insure that [the

dcfendant] understands ... the possible penalties.” and

Forrester's waiver was therefore not knowing and

intclligent.

Id. at 508 (emphasis added, quoting Erskine).

Similarly, in Sihva. the detendant understood the nature ot the

charges and their gravity. 108 Wn.App. at 540. He was familiar with



trial practice and he showed “exceptional skill™ in his pretrial motions.
Id. at 540-41. But he was not intormed of the possible punishment he
faced. Id. at 541. The Court of Appeals held that:

Silva was never advised of the maximum possible

penalties for the crimes with which he was charged.

Absent this critical information, Silva could not make a

knowledgeable waiver of lis constitutional right (o
counsel.

Id.

“On appeal. the government caimes the burden of establishing
the legality of the waiver.” £rskine, 355 F.3d 1167. The “government
has a heavy burden and that we must indulge in all rcasonable
presumptions against waiver.” Forrester, 512 F.3d at 507: see
Patterson v, Mllinois, 487 U.S. 285,298, 108 S.Ct. 2389, 101 L.Ed.2d
261 (1988) (we have imposed the most rigorous restrictions on the
intormation that must be conveyed to a detendant, and the procedures
that must be observed. betore permitting him [to] waive his right to
counsel at trial.”"). The judge materially misrepresented to Mr. Kissler
the potential penalty he faced at the time he waived counsel. rendering
his waiver of counse] constitutionally invalid. contrary to the Court of

Appeals opinion.



b. Mr. Kisslerwas affirmatively misadvised of the
punishment he faced at the time he waived his right to
counsel.

During the only discussion of potential penalties at the time Mr.
Kissler waived his right to counsel, Mr. Kissler was told that all
charges he faced werc Class C felonies, with five-year maximum
sentences, except for the single charge of second degree assault in
Count 1, which was a Class B felony, with a 10-year maximum
sentence and $20.000 fine. 9/11/12RP 4-3.

This information was wrong. Count 3 was also a class B felony:
possession with the intent to deliver a controlled substance. RCW
69.50.401(2): CP 2. It has a statutory maximum of 10 years, and due to
the tirearm enhancement the State later added, Mr. Kissler received a
sentence of 10 years. CP 27, CP 217. Tt also has a maximum penalty of
$25.000. not $20,000 as the court mentioned for second degree assault.
RCW 69.50.401(2)(a). see 9/11/12RP §.

Consequently, Mr. Kissler waived his right to counsel based on
the mistaken beliet that the sentence he faced if convicted of Count 3
was far lowcer than the actual possible sentence. When he was convicted
of Count 3. and acquitted of Count 1, he received the statutory

maximum [0-year sentence. far above the five-year maximum he was

[0



told he t‘acéd when he waived his right to counsel. “Absent this critical
information,” he could not make a knowledgeable waiver of his
constitutional right to counsel. See Silva, 10§ Wn.App. at 541.
¢. The Court of Appeals nonsensically treated as
unimportant the affirmarive misadvisement of the
sentencing conseguences for a person waiving his right
1o counsel,

The Court of Appeals ruled that it was unimportant that Mr.
Kissler waived his right to counsel based on incorrect information from
the court about the potential sentence he faced because Mr. Kissler
knew the punishment he faced for a different charge. Its opinion says,
it is diflicult to see how ncorrect information about an individual
oftense could make the watver of the right to counsel less knowing.”
Opinion at 11, This sentiment demonstrates the Court’s erroneous
understanding of the constitutionally required information on which a
person must premise a waiver, a mistaken belef that the sentencing
laws for on¢ offense control the sentence for another, and an incorrect
use of a harmless error test.

The sentencing exposure Mr. Kissler fuced on the different
charges was particularly important to his knowing, intelligent, and

voluntary choice to waive his right to counsel. Knowing the maximum



penalty for assault had no bearing on the sentencing stakes on the drug
offense. Not only are they ditferent oftenscs legally, they were vastly
different in their evidentiary strength. Mr. Kissler was not convicted of
second degree assaull, CP 143-44, The complainant was homeless.
drug-addicted, never appeared tor trial, and the disputc arosc as Mr,
Kissler was trying to evict her from his apartment. 3RP 219-20, 222,
225-27. Knowing she had a host of personal problems that made her
unlikely to be a credible witness even if she showed up to court. Mr.
Kissler could assess his chances tor defeating this allegation and
therefore be less concerned about the sentencing stakes for the assault
than for the drug allegations,

Therc 1s no i]al‘nﬂﬁSS error test that allows a reviewing court to
zuess how important sentencing information might be to a person who
is waiving his right to counsel. Harmless error analysis does not apply
where a pro se litigant waived his constitutional nght to counsel
without a knowing and intelligent understanding of the penalties at
stake. Sifva, 1US Wn App. at 542,

The substantial difference between the five-year penalty Mr.
Kissler was told he faced and the ten-year sentence he actually received

shows he was prejudicially misled about important sentencing stakes.



The State has not proven he knowingly. voluntarily, and intelligently
waived his right to counsel. contrary to the Court ot Appeals opinion.
d. When the Srate substantially increased the seniencing
stakes, Mr. Kissler should have been advised of this
change to insure the validiny of his waiver of counsel.

When there is a substantial change in the nature of the
punishment, the court must advise a pro se defendant of this change to
ensure the detendant’s decision to waive counsel remains a valid
assessiment based on an understanding ot the risk faced by trial. See
United States v, Hanizis. 625 F.3d 5§75, 581 (9" Cir. 2010): State v
Rhoads, 812 N.W.2d 880, 887 (Minn. 2012). This Court has not
addressed this issue.

Compounding the tatal flaw in the initial colloquy where the
court misadvised Mr. Kissler that he faced (ive year statutory
maximums tor all charges other than Count 1. even though Count 3 had
a ten year maximum. the prosecution later added charges that
substantially increased Mr. Kissler’s potential penalty by amending the
charges to include firearm enhancements. CP 27-29. Not only are
fircarm enhancements unique in that they must be served consecutively
to the standard range sentence and consecutively to each other. the

imposition of a firearm enhancement signiticantly increases the



seriousness level and standard range for a drug offense. RCW
9.94A.533(3): RCW 9.94A.517. The amendment raised his standard
range to 68+ to 100 months, from 20+ to 60 months.. RCW 9.94A.517:
RCW 9.94A 518.

The court but never explained that a substantial increase in
punishment that would occur if convicted ot these offense. 12/27/12RP
2-6. The court also never asked Mr. Kissler if this increase in
punishment altered his interest in waiving counsel. /d.

In State v. Modica. Division One ruled that no second colloquy
is required when the prosecution adds a charge of witness tampering
arising from the defendant’s conduct while the case is pending. Srafe v.
Modica. 136 Wn.App. 434, 445-46, 149 P.3d 446 (2006), aff"d on other
arounds, 164 Wn.2d 83 (2008). Modica properly cited the rule that
ordinarnily, only “a substantial change in circumstances will require the
[trial] court to inquire whether the defendant wishes to revoke Ius
carlier waiver.” [d. at 445, Modica also accurately cited Schell v, United
States, 423 F.2d 101, 102-03 (7th Cir.1970). where the trial court erred
by failing té conduct a second pro se colloquy when the court had

initially misadvised the detfendant of his potential sentence.
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The Modica Court concluded that adding witness tampering did
not require a full colloquy because it was less serious and concurrently
imposed as potential punishment. 136 Wn.App. at 446: se¢ RCW
9A.72.120. However, he originally received accurate information about
the charges and potential penalties. /d. at 441, After the new charge was
added. the trial court asked Mr. Modica several times whether he still
wished to represent himself, thus ensuring that the waiver ot counsel
remained his voluntary choice. /d. at 446.

Unlike Modica, Mr. Kissler was not properly advised of the
sentencing consequences in the original collogquy. 9/11/12RP 4-6. The
additional charges substantially increased his sentencing exposure. and
the court’s failure to mtorm him of this change further undermined the
validity of the waiver of counsel. See Schefl. 423 F.2d at 102-03. This
Court should also grant review to clarity the court’s role in ensuring a
valid waiver of counscl when there is a substantial change in the
punishment a person faces.

e. The Court of dppeals applied the wrong standard of
review, contrary to state and federal precedent.

Courts review the validity of'a Farerza waiver, a mixed question

of law and fact, de novo. Erskine. 355 F.3d at 1166. 1t is inappropriate

._.
()



to require that the uncounscled defendant timely object to an
inadequate pro VSC colloguy because “we cannot expect defendants to
recognize that they have not been correctly and fully advised, let alone
to point out the court’s errors.™ Id.

Rather than employ this de 1ove standard. or mention that the
prosecution bcars the burden of proving the validity of a waiver of
counsel on appeal. the Court of Appeals merely said. Wc review for
abuse of discretion a trial court’s decision to grant a ¢criminal
defendant’s request to represent himselt or herselt at trial.” Opinion at
8. This is the wrong standard of revicew,

The Court of Appeals cited Srare v. James. 138 Wn.App. 628.
636, 158 P.3d 102 (2007). to apply a deferential abuse of discretion
standard. The issue in Janmes was whether the fully-advised defendant’s
request for sclf-representation was equivocal, which 1s a factual
question requiring in-person judgment. /d. at 634-35, 637. Jumes in
turn cited Srate v, Hememvav. 122 Wn. App. 787, 792. 95 P.2d 408
(2004). Hememvay involved a pro se request that was denied due to the
defendant’s disruptive behavior, A judge has discretion to deny a pro
se request when it would delay or obstruct the proceedings. State v.

Muadsen. 168 Wn.2d 496, 503, 229 P.3d 714 (2010). But Mr. Kissler

16



received patently incorrect information about his potential sentence.
which is not a discretionary component of the constitutional
requirements for a waiver of the right to counsel. See lowa v, Tovar.
S41U.S. 77,81, 124 S.Ct. 1379, 1383, 158 L.Ed. 2d 209 (2004).

The Court of Appeals incorrectly used a deferential standard of
review inapplicable to the requirement that the accused person waive
counsel based on accurate information about the charges and penalties.
The Court of Appeals applied the wrong legal test, further
underscoring why review should be granted.

2. The court impermissibly imposed a firearm

enhancement when the special verdict instruction
asked only whether Mr. Kissler a possessed a
“deadly weapon™

“[Slentences entered in excess of lawtul authority are
fundamental miscarriages of justice.”™ In re Pers. Restraint of Adolph.
170 Wn.2d 556, 563, 243 P.3d 540 (2010). *When a sentence has been
imposed for which there is no authority in law. the trial court has the
power and Juty to correct the ertoneous sentence, when the error is
discovered.” In re Carle. 93 Wn.2d 31. 23, 604 P.2d 1293 (1930).

The court exceeds its authority by imposing the punishinent

allotted to a firearm enhancement when the jury’s verdict merely tound



the defendant posscssed a “deadly weapon.” Williams-Walker, 167
Wn.2d at §98-99; U.S. Const. amend. 6; Wash. Const. art. I, §§ 21, 22.
[n ovder for the jury to “make a tirearm tinding™ as required for a
“tirearm” enhancement. the court must give the correct pattern jury
instructions specific to the firearm enhancement. Recuenco, 163 Wn.2d
at 439.

In the three consolidated cases in Williams-Walker. each
detendant was charged with a firearm sentencing enhancement, but the
court instructed the jury on the definition ot a deadly weapon and asked
the jury to tind whether the defendant possessed a deadly weapon. Id. at
893-94. Fach defendant was also convicted of a predicate crime that
wvolved using a firearm. /d. However, the Supreme Court held that
guilty verdicts on a predicate offense are not “sufticient to authorize
sentcncing enhancements.™ /d. at §99. Instead. the governing statutc
and the constitutional right to a jury tral require that the jury authorize
the additional punishment by a special verdict. Id.

Just as in Williams-Walker, the court instructed Mr. Kissler's
jury that “for purposes ot a special verdiet.” it must decide whether Mr,
Kissler was “armed with a deadly weapon.” CP 193 (Instruction 33),

Instruction 32 explained the requircments ot the special verdict finding



and was the only instruction directed at answering this special verdict.
Id. 1t defined a deadly weapon as including a “pistol. revolver or any
other firearm . . . whether loaded or unloaded.” which is the statutory
language for defining a “deadly weapon™ and not a “firearm™ for
purposes of the firean sentencing enhancement. /.. RCW
9A.04.010(6): RCW 9.41.010: RCW 9.94A.533(3). In the special
verdict form, the court asked the jury whether would issue a special
verdict tinding that Mr. Kissler was “armed with a tirearm at the time
of the commission of the charged crime” but this question was based on
Instruction 33, which explained that any tircarm falls under the broad
definition of deadly weapon. CP 146, 193, The jury subsequently found
Mr, Kissler was armed based on this instruction, CP 146, 153,

A sentencing enhancement must be authorized by the jury o the
form of a special verdict. I¥illiams-TFalker. 167 Wn.2d at 900. The
instruction provided to the jury explaining the special verdict simply
asked whether the State proved he possessed a deadly weapon. CP 193.
Because the court’s instruction dictates the nature of the special verdict
finding. the verdict form’s mention of a tirearn does vot trump the
court’s direct instruction that the jury premise its special verdict finding

on a deadly weapon. The jury’s special verdict finding did not authorize

19



the court to impose the firearm enhancement. CP 193: Williams-
Walker, 167 Wn.2d at 898-99. The Court of Appceals decision is
contrary to this Court’s rulings and review should be granted

F. CONCLUSION

Based on the foregoing. Petitioner Joel Kissler respecttully
requests that review be granted pursuant to RAP 13 .4(b).
DATED this 8" day of June 2015.

Respecfully submitted.

NANCY P. COLLINS (WSBA 28806)

Washington Appellate Project (91052)
Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

2014 0CT 28 A1 03
DIVISION 11 |

STATERWASRIRGT B
STATE OF WASHINGTON, No. 44589-1-By
Respondent, UNPUBLISHED OPH\"ION i
. \_
JOEL KISSLER,
Appellant.

BIORGEN, A.C.J. — A jury returned verdicts finding Joel Kissler guilty of unlawful
possession of a controlled substance (heroin) with intent to deliver, unlawful possession of a
controlled substance (alprazolam (Xanax)), and second degree unlawful possession of a firearm.!
Kissler appeals his convictions and sentence, asserting that the trial court (1) violated his CrR 3.3
timely trial right by granting the Statc’s continuance motions over his objections, (2) violated his
right to counsel by allowing him to proceed pro se without adequately informing him of the
petential penalties he faced if convicted, (3) improperly imposed firearm sentencing
enhancements, and (4) improperly imposed a variable term of community custody. Additionally,
in his statement of additional grounds for review, Kissler repeats his counsel’s assertion that the
trial court violated his CrR 3.3 timely trial right. Kissler also asseft‘s in his statement that the *rial
court (1) violated lus right to counsel and his due process rights by allowing the trial to continue
while his standby counsel was absent and (2) eired by failing to suppress evidence and witness

testimony based on the State’s late discovery.

! The jury also returned verdicts finding Kissler not guilty of second degree assault and felony
harassmenr.



No. 44589-1-1

We conclude that because the trial court properly granted the continuances, it did not
violate Kissler’s right to a timely trial under CrR 3.3. We also conclude that the trial cowrt did
not violate Kissler’s right to counsel, that it properly imposed the fircarm sentencing
enhancements, and that Kissler’s challenges in his statement of additional grounds lack merit.
We note also, though, that a variable term of community custody no longer is permitted under
the case law. Thefefore, we affirm Kissler’s convictions and the imposition of his fireann
sentencing enhancements, but remand for correction of his community custody term,

FACTS

On August 21, 2012, Tacoma police officers responded to a report of a domestic violence
incident involving a weapon at Kissler’s apartment. Officer Eric Robison located the alleged
victim and interviewed her at a location near the apartment complex. Officer Sargent Kieszling
observed Kissler exit the back door of his apartment wearing a holster ar.d saw him place a pistol
into a bucket before returning to his apartment. A short time later, after officers requested
Kissler to come outside, Kicszling saw Kissler exit his back door a second time and watched him
manipulate objects in the bucket before returning inside. Shortly thereafter, Kissler exited the
front of his apartment and was arrested without incident,

During a search incident to Kissler’s arrest, Officer Matthew Graham found a bag of the
prescription medication, alprazolam (Xanax), in Kissler’s pocket. Kissler admitted that he did
not have a prescription for the pills.

Police obtained a search warrant and searched Kissler’s home. Inside Kissler’s home,
police found a large amount of syringes, several small baggies, and a digital scale. Inside the
bucket in Kissler’s backyard, police found a 9mm hardgun, a methamphetamine pipe, and two

bags of heroin. On August 22, the State charged Kissler with second degree assault, felony
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harassment, urlawful possessicn of a controlled substance (heroin) with intent to deliver, second
degree unlawful possession of a firearm, and unlawful possession of a controlled substance
(alprazolam (Xanax)). Kissler was arraigned on August 22 and remained in custody while
awaiting a trial date of October 17.

On September 11, the trial court held a hearing at which Kissler requested to represent
himself and to have standby counsel appointed. At the hearing, Kissler stated that he did not
have any issues with his then assigned counsel, but that he wished to exercise his right to seif-
representation. Kissler also stated that .hc had successfully represented himself in a previous
criminal trial. The trial court engaged in a lengthy colloquy with Kissler before accepting his
waiver of counsel and appointing standby counsel.

On October 4, the State moved to continue the start of trial because the newly assigned
prosecutor was unavailable on October 17 due to a previously scheduled vacation out of state.
The State also informed the trial court that the prosecutor had been assigned to a different trial
set to begin on October 18 and was expected to take four weeks to complete. The trial court
granted the State’s continuance motion over Kissler’s objection, setting a new trial date of
December 4.

On November 27, the State requested a second coutinuance, again asserting that the
prosecutor was in trial on a different matter that would last “well into December,” and that
Kissler’s standby counsel was on vacation from December 17 through December 24. Report of
Proceedings (RP) (Nov. 27, 2012) at 1. Kiiss!cr again objected to a continuance, arguing that the
State should have assigned a different prosecutor when it knew that the assigned prosecutor

would be unavailable for trial. The trial court granted the State’s continvance motion over

)
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Kissler’s objection based on the prosecutor’s and standby counsel’s unavailability, setting a new
trial date of January 7, 2013.

On December 27, the State filed an amended information that added allegations of
firearm sentencing enhancements to Kissler’s charges of felony harassment, unlawful possession
of a controlled substance with intent to deliver, and unlawful possession of a conirolled
substance. The trial court re-arraigned Kissler and read the State’s amended charges to him,
That same day, the State requested a third continuance. The trial cowrt granted the State’s
motion over Kissler’s objection, setting a new trial date of January 31, 2013. The trial court
stated its reasons for granting the continuance as, “'[o]perability testing on firearm needs *o be
completed. Assigned [prosecutor] has preassigned Murder 2{] case staﬁing 1/14/13. Clerk’s
Papers (CP) at 263. On January 17, Kissler moved to dismiss his charges based on a vio.ation of
his timely trial right under CrR 3.3, which the trial court denied.

On January 31, the State requested a fourth continuance due to a lack of available
courtrooms that day, The trial court granted the motion, sctfing a new trial date of February 4.
On February 4 the State informed the trial court that Kissler’s standby counsel would be
unavailable to assist Kissler at the scheduled start of his trial. Kissler stated that he wanted to
proceed to trial without the assistance of standby counscl. The trial court engaged in a colloquy
with Kissler during which Kissler detailed his prior experience representing himself ir a jury trial
on criminal charges. The trial court entered an order allowing Kissler to proceed to trial without
the benefit of standby counsel. The trial court also continued the start of trial for one additional
day hecause the assigned judge was ill. At the start o trial, Kissler renewed his motion for
dismissal based on a violation of CrR 3.3’s timely trial rule, which the trial court again denied.

Trial began on February 5, 2013. The trial court’s special verdict jury instruction stated:
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For purposes of a special verdict, the State must prove beyond a reasonable
doubt that the defendant was armed with a deadly weapon at the time of the
commussion of the crime.

A person is armed with a deadly weapon if at the time of the commission of
the crime the weapon is easily accessible and readily available for offensive or
delensive purposes. The State must prove beyond a reasonable doubt that there
was a connection between the weapon and the defendant. The State must also prove
beyond a reasonable doubt that there was a connection between the weapon and the
crime. In determining whether these counnections existed, you should consider
among other factors the nature of the crime and the circumstances surrounding the
commission of the crime. '

A pistol, revolver, or any other firearm is a deadly weapon whether loaded

or unloaded,
CP at 193. The jury returned verdicts finding Kissler not guilty of second degree assault and
felony harassment, and finding Kissler guilty of unlawful possession of a controlled substance
(heroin) with intent to deliver, second degree unlawful possession of a firearm, and unlawful
possession of a controlled substance (alprazolam (Xanax)). The jury also returned special
verdicts finding that Kissler was “armed with a firearm at the time of the commission™ of his
unlawful possession of controlled substances crimes. CP at 151-52.

The trial court sentenced Kissler to 66 months of incarceration for unlawful possession
with intent to deliver, 6 months of incarceration for second degree unlawful possession of a
firearm, and 6 months of incarceration for unlawful possession of a controlled substance, to be
sefved concurrently. The trial court also imposed 36 months of incarceration for the firearm
enhancement on Kissler’s unlawful possession with intent to deliver conviction, and 18 months
of incarceration for the firearm enhancement on his unlawful possession of a controlled
substance conviction, to be served consecutively to each other and consecutively to his base
sentence, for a total of 120 months of incarceration. Finally, the trial court imposed a variable

12-month community custody teri with the notation that “total [in custody] and community
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custody not to exceed stat[utory] maximum.” CP at 217. Kissler timely appea’s his convictions
and sentence.
ANALYSIS
1. CtlR33

Kissler first asserts that the trial court violated his CiR 3.3 timely trial right by granting
the State’s continuance motions over his objections. We disagree.

CrR 3.3(b)(1)(i) provides that an individual held in custody pending trial must be tried
within 60 days of arraignment. However, c-e_rtain time periods may be excluded from the
computation of time awaiting trial, including continuances granted by the trial court. CrR
3.3(e)(3). CrR 3.3(f)(2) provides a basis by which a trial court may validly continue the start of
trial, stating:

On motion of the court or a party, the court may continue the frial date to a
specified date wken such continuance is required in the administration of justice

and the defendant will not be prejudiced in the presentation of his or her defense. .

.. The cowrt must state on the record or in writing the reasons for the continuance.

The bringing of such motion by or on behalf of any party waives that party’s

objection to the requested delay.

We will rot disturb a trial court’s grant or denial of a continuance motion absent a
showing of manifest abuse of discretion. State v. Cannon, 130 Wn.2d 313, 326, 922 P.2d 1293
(1996). A trial court zbuses its discretion only where it bases its decision on untenable grounds
or for untenable reasons. Stare v. Williams, 104 Wn. App. 516, 521, 17 P.3d 648 (2001).

A trial court may properly grant a continuance under CiR 3.3(H)(2) based on a
prosecutor’s previously scheduled vacation. State v. Torres, 111 Wn. App. 323, 331,44 P.3d
903 (2002). As explained in State v. Kelly, 64 Wn. App. 755, 767. 828 P.2d 1106 (1992),

{flairness in administration and etfective justice requires that responsibly scheduled

vacations of deputy prosecutors be honored by the State. To construe CrR 3.3
otherwise would be to deprive deputy prosecutors of the dignity they deserve, and
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would result eventually, In less effective justice as well as in unfairness in the
administration of justice.

It is also well established that a trial court does not abuse its discretion by granting a
State’s continuance motion based on a prosecutor’s scheduling conflict from a different trial
assignment. See, e.g., State v. Flinn, 154 Wn.2d 193, 200, 110 P.3d 748 (2005) (““Scheduling
conflicts may be considered in granting continuances.”); Stare v. Carson, 128 Wn.2d 803, 814,
912 P.2d 1016 (1996) (*Our courts of appeal have consistently held that unavailability of counsel
may constitute unforeseen or unavoidable circwunstances to warrant a trial extension under CrR
3.3.7); State v. Krause, 82 Wn. App. 688, 698, 919 P.2d 123 (1996) (“Conflicts in the
prosecuting attorney’s schedule may be considered ‘unavoidable’ circumstance justifying an
extension of the speedy trial date under CrR 3.3.”).

Here, the trial court based its October 4 order granting the State’s first continuance
motion on the pr05eéutor’s previously scheduled vacation and on the prosecutor’s assignment in
a different trial, Although Kissler objected to the State’s October 4 continuance motion, he did
not argue that he would suffer any prejudice to his defense based on the delay. Because the
prosecutor’s scheduling conflicts were valid reasons for granting a continuance, and because
Kissler did not demonstrate that he would be prejudiced by the continuance, the trial court did
not abuse its discretion by continiling the start of trial. Accordingly, under CtR 3.3(e)(3) the
period of this continuance is excluded from the computatior of time Kissler had awaited trial
while in custody.

The trial court similarly based its November 27 decision granting the State’s second
continuance motion on the prosecutor’s assignment in a difterent trial. Although Kissler
opposed the motion and argued that the State should have replaced the prosecutor trying his case,

he did not assert that his defense was prejudiced by the delay. Accordingly, the trial court did
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not abuse its discretion by granting the continuance, and the period of this continuance is
excluded from the computation of Kissler’s time awaiting trial

Excluding these valid continuances, the State had until February 6 to bring Kissler to
trial. CrR 3.3(b)(1)(ii), (5). Kissler’s trial commenced on February 5. Accordingly, even
assuming that the trial court erred by granting the State’s remaining continuance motions,
Kissler’s CiR 3.3 timely trial right would not be violated as a result and, thus, his contention on
this issue fails.

II. RIGHT TO COUNSEL

Next, Kissler asserts that the trial court violated his constitutional right to assistance of
counsel when it allowed him to represent himself absent a knowing, intelligent, and voluntary
waiver of his right to counsel. Specifically, Kissler contends that his waiver was not knowing,
intelligent, and voluntary because the trial court misinformed him that, apar: from his second
degree assault charge, his remaining charges were class C felonies that carried a statutory
maximuwn sentence of 5 years. In fact, lus possession of a controlled substance with intent to
deliver charge was a class B felony carrying a maximum sentence of 10 years. RCW
69.50.401(2)(a). Again, we disagree.

| We review for an abuse of discretion a trial court’s decision to grant a criniinal

defendant’s request to represent himself or herself at trial. Stare v. James, 138 Wn. App. 628,
636, 158 P.3d 102 (2007). Criminal defendants have a constitutional right to self-representation

under both the Sixth Amendment to the United States Constitution and article 1, section 22 of the

2 Kissler contends that his standby counsel’s scheduled vacation was not a valid reason for the
trial court to grant the State’s November 27 continuance motion, but we need not address this
contention because the trial cowrt based its continuance order on both standby counsel’s vacation
and the prosecutor’s conflicting trial assigninent.

&
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Washington Constitution. “This right is so fundamental that it is afforded despite its potentially
detrimenta] impact on both the defendant and the administration of yustice.” Stare v. Madsen,
168 Wn.2d 496, 503, 229 P.3d 714 (2010) (citing Faretta v. California, 422 U.S. 806, 834, 95 S.
(% 252545 L. Ed. 2d 562 (1975)). The unjustified denial of the right to self-representation
requires reversal. State v. Srenson, 132 Wn.2d 668, 737, 940 P.2d 1239 (1997).

A deferdant’s request to self-representation must be unequivocal. Stafe v. DeVeese, 117
Wa.2d 369,376,816 P.2d 1 (1991). Once a defendant unequivocally invokes the right to self-
representation, the trial court must determine if the defendant knowingly, intelligently, and
voluntarily waives the right to counsel. James, 138 Wn. App. at 635. Qur Supreme Court Las
explained the trial court’s obligation in this regard as follows:

The court should ascertain that the detendant makes the Faretta waiver with at least

a minimal knowledge of the task involved, [Bellevue v.] Acrey, 103 Wn.2d [203,]

210[, 691 P.2d 957 (1984)1. A colloquy on the record is the preferred method; but

in the absence of a colioguy, the record must reflect that the defendant understood

the seriousness of the charge, the possible maximum penalty involved, and the

existence of technical procedural rules governing the presentation of his defense.

Acrey, 103 Wn.2d at 211, Whether the criminal defendant’s waiver of the

constitutional right to be represented by counsel at trial is valid depends on the facts

and circurnstances of each case, and there is no checklist of the particular legal risks

and disadvantages attendant to waiver which must be recited to the defendant.

[State v.] Imus. 37 Wn. App. {170,] 173-74{, 679 P.2d 376 (1984)}].

DeiVeese, 117 Wn.2d at 378.

Here, Kissler was adamant and unequivocal about his request to self-representation,
explicitly stating that his decision to represent himself was not based on any issues with his
assigned counsel. Although not required under the applicable case law, the trial court en‘géged in
a lengthy colloquy with Kissler, in which the court: (1) asked if he understood each of the

individual charges against him, to which Kissler responded affirmatively, (2) informed him that

the trial court could not advise him on how to try his case, (3) informed him about the jury
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selection process, (4) told him that he would need 1o abide by the rules of evidence and the
superior court criminal rules, (5) informed him that he would have to decide whetaer to call
witnesses, (6) informed him that if he chose to testify, he would have to present his testimony by
ésking himself questions and the‘n by answering those questions, (7) asked him whether any
threats or promises were made to induce his decision to represent limself, to which Kissler
responded negatively, (8) informed him that the decision to appoint standby counsel was
discretionary with the cowurt, and (9) reviewed with Kissler the State’s previous plea offer. The

trial court further cautioned Kissier:

I must acvised {sic] you, in my opinion, you’d be far better off to be
defended by a trained attorney who can represent you rather than representing
yourself. I think it’s unwise for you to try and represent yourself. This is a very
complex case. Even though you've had some familiarity with criminal
proceedings, looking at the LINX case record for you, | don’t think you’re familiar
with the law that much by you planning on familiarizing yourself with court
procedures and the rules of evidence. 1 don’t think you've informed me that you
really know about those things. You're going to have to leamn about all those things.
I would strongly urge you not to represent yourself.

Report of Proceedings (RP) (Sept. 11, 2012) at 9.

Kissler stated that he understood the difficulties he faced by representing himself and thar
he was voluntarily waiving his right to couasel in order to proceed pro se. In light of the trial
court’s detailed colloquy and advice, Kissler’s statement was sufficiently unequivocal under
DeWeese to ensure that Kissler “understood the seriousness of [his] charge{s], the possible
maximum penalty involved, and the‘existence of technical procedural rules governing the
presentation of his defense.” 117 Wn.2d at 378.

As noted, the trial court misinformed Kissler that his charge for possession of a
controlled substance with intent to deliver was a class C felony carryving a maximum sentence of

S years. In fact, this offense is a class B felony carrying a maximwun sentence of 10 years. The

10
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trial court correctly informed him, though, that the maximum penalty he faced for his offenses
was 10 years of incarceration. DeWeese does not require, and Kissler does not cite any case
standing for the proposition that, trial courts must specify in detail the potential penalty as it
relates to each of the defendant’s charges before finding the defendant knowingly, intelligently,
and voiuntarily waived the right to counsel. In fact, in discussing penalties, Del¥eese, 117
Wn.2d at 378, requires that the record reflect that the defendant “understood . . . the possible
maximum penalty involved.” When, as here, the defendant is correctly informed of the
maximum penalty for all offenses, it 1s difficull to see how incorrect information abour the
penalty for an individual offense could make the waiver of the right to counsel less knowing.
Accordingly, we affirm the trial cowt’s order allowing Kissler to represent himself at trial.

Kissler also argues that his waiver o7 counsel was rendered invalid by the trial éourt’s
failure to inform him of the change in potential punishment when the State amended its
information to include allegations of firearm sentencing enhancements. We disagree.

Unired States v. Hantzis, 625 F.3d 575, 581 (9th Cir. 2010), recognized that a new
inquity into self-representation may be tequired if “circumstances have sufficiently changed
since the date of the Farerfa inquiry that the defendant can no longer be considerad to have
knowingly and intelligently waived the right to counsel.” In State v. Modica, 136 Wn. App. 434,
444-45, 149 P.3d 446 (2006), Division One of our court held that the trial court did not err by
failing to sua sponte engage a defendant who had waived the right to counsel in a second- full
colloquy informing him of the maximum penalty afier a new charge was added. In Modica,
though, the court asked the defendant on two occasions after the charge was added whether he
still wished to proceed pro se and on one occasion advised him again not to do so. Modica, 136

Wn. App. at 446, Here, in contras, the trial court did not ask Kissler after-the firearm

11
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enhancements were added 1f he still wished to proceed pro se. Thus, Modica is of little
instruction in this appeal.

DeWeese, however, is on point. As noted, to ensure a valid waiver of the right to
counsel, the record must reflect, among other matters, that the defendant “understood . . . the
possible maximum penalty involved.” 117 Wn.2d at 378. Here, the trial court correctly
informed Kissler before his waiver that his maximurm penalty would not exceed 10 years. Under
RCW 9,94 A.599, the addition of the firearm enhancements could not extend Kissler’s sentence
beyond the maximum of 10 years. Therefore, the amendment of the charges to allege firearm
sentencing enhancements did not make Kissler's waiver any less knowing, intelligent, or
voluntary.

IT1. SENTENCING

1. Firearm Sentence Enhancements

Kissler contends that the trial court impermissibly imposed firearm sentence
enhancements when the jury’s special verdict instruction stated that the State had to prove
beyond a reasonable doubt that he was armed with a “deadly weapon” during the comrnission of
his crimes. CP at 193. We disagree.

Kissler argues that his firearm seatencing enhancements must be vacated in light of our
Supreme Court’s opinibn in State v. Williams-Walker, 167 Wn.2d 889, §98-99, 225 P.3d 913
(2010). Willicons-Walker held that the imposition of a firearm sentencing enhancement violates
the defendant’s constitutional right to a jury trial where the jury found by special verdict that the
defendant was arined with a deadly weapon. This case is distinguishable, however, as here the
State charged Kissler with a firearm enhancement and the jury found by special verdict that he

was armed with a “firearm” during the commission of his offenses. CP at 151-52. Thus, the
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issue here is not whether the trial court imposed a firearm enhancement absent a jury finding in

violation of Kissler’s constitutional jury trial right, as in Williams-Walker. 167 Wn.2d at 899-

900. Rather, the issue presented is whether the trial court erroneously instructed the jury on the

requirements in reaching its fireanm finding. The trial court’s special verdict instruction stated:
For purposes of a special verdict, the State must prove beyond a reasonable

doubt that the defendant was armed with a deadly weapon at the time of the
commission of the crime.

A person is armed with a deadly weapon if at the time of the commission of
the crime the weapon is easily accessible and readily available for offensive or
defensive purposes. The State must prove beyond & reasonable doubt that there
was a connection between the weapon and the defendant. The State must also prove
beyond a reasonable doubt that there was a connection between the weapon and the
crime. In determining whether these connections existed, you should consider
among other factors the nature of the crime and the circumstances surrounding the
commission of the crime.

A pistol, revolver, or any other firearm is a deadly weapon whether loaded

or unloaded.
CP at 193 (emphasis added). Kissler did not object to this instruction and, thus, waived his
contention with the instruction on appeal. Stare v. Bailey, 114 Wn.2d 340, 345, 787 P.2d 1378
(1990). A pro se litigant is held to the same standard as an attorney. See, e.g., State v. Bebb, 108
Wn.2d 515, 524, 740 P.2d 829 (1987) (pro se defendants must conform to substantive and
procedural rules and courts are under nio duty to inform a pro se defendant of the relcvant rules of
law); Srate v. Smith, 104 Wn.2d 497, 508, 707 P.2d 1306 (1985) (a pro se litigant must comply
with all applicab’e procedural rules). Further, even if Kissler had not waived this issue on
appeal, any error in the trial court’s instrucrion was harmless.

The instruction provided by the trial court differs from the standard firearm enhancement
jury instruction, 11 Washington Partern Jury Instructions: Criminal (WPIC) 2.10.01, at 54 (3d
ed. 2008), in that it only replaced “firearm” with “deadly weapon,” and replaced the phrase, “A

‘firearm’ is a weapon or device from which a projectile may be fired by an explosive such as
p ) y

13
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gunpowder,” with “A pistol, revolver, or any other firearm is a deadly weapon whether loaded or
untoaded.” WPIC 2.10.01; CP at 193. The trial couﬁ’s error in replacing “firearm™ with “deadly
weapon” was harmless in light of the jury’s special verdict form, which required the jury to find
that Kissler was armed with a “firearm” in order to return the special verdict, In addition, the
trial court’s omission of the specific definition of a firearm as “a wéapon or device from which a
projectile may be fired by an explosive such ag .;gunpowder” was barmless in light of Kissler’s
stipulation that the firearm at issue was “operational and capable of firing projectiles.” CP at 83.
Accordingly. we affinm the trial court’s imposition of firearm sentence enhancements.

2. Variable Community Custodv Term

Next, Kissler asserts that the trial court erred by imposing a variable term of community
custody. The State concedes error. We accept the State’s concession and remand for a
correction of Kissler’s sentence.

RCW 9.94A.701 provides in relevant part:

(3) A court shall, in addition to the other terms of the sentence, sentence an offender
to commumnity custody for one year when the court sentences the person to the
custody of the department for:

(c) A felony offense under chapter 69.50 . . . RCW, committed on or after July |,
2000;

(9) The term of community custody specified by this section shall be reduced by
the court whenever an offender's standard range term of confinement in
combination with the term of community custody exceeds the statutory maximum
for the crime as provided in RCW 9A.20.021.

Under RCW 9.94A.701, “a court may no longer sentence an offender to a variable teym of
community custody [that is] contingent on the amount of earned release but instead, it must
determine the precise length of community custody at the time of sentencing.” State v. Frunklin,

172 Wn.2d 831, 836, 263 P.3d 585 (2011). Here, the trial court sentenced Kissler to 120 months

14
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of incarceration for his unlawful possession of a controlled substance with intent to deliver
conviction with a firearm enhancement, the statutory maximum sentence for that offense.
Therefore, the trial court was required under RCW 9.94A.701(9) to reduce Kissler’'s community
custody term to zero. The trial court’s variable community custody term does not comport with
RCW 9.94A.701. Franklin. 172 Wn.2d at 836. Accordingly, we remand to the trial court to
issue a corrected judgment and sentence consistent with this opinion.

1V. STATEMENT OF ADDITIONAL GROUNDS (SAG)

In his SAG, Kissler first repeats his appellate counsel’s contention that the trial court
violated his CrR 3.3 tirnély trial right. Because we have rejected this contention as argued by
appellate counsel, we do not readdress it here,

Next, Kissler contends in his SAG that the trial court violated his right to counsel when it
allowed the trial 10 commence without standby counsel present. Kissler, however, waived his
right to the assistance of counsel, and there is no corresponding constitutional right to the
assistance of standby counsel. See State v. Silva, 107 Wn. App. 605, 626-27, 27 P.3d 663 (2001)
(“[TIhere is no federal constitutional right to standby counsel and no Sixth Amendment right to
hybrid representation wherein a defendant serves as co-counsel with his attorney. Moreover,
once a defendant has validly waived his right to counsel, he may not later demand the assistance
of counsel as a matter of right.” (Internal footnotes omitted.)). Further, even if Kissler had a
right to the assistance of standby counsel, he waived that right at the start of trial after engaging
in a colloquy with the trial court. Accordingly, Kissler’s claim that the trial court violated his
right to counsel by allowing him to proceed without the benefit of standby counsel lacks merit.

Finally, Kissler contends in his SAG that the trial court erred by failing to suppress

evidence and witness testimony based on the State’s late discovery. Kissler did not move the

L5
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| trial court to suppress evidence based on the State’s late discovery. Because he does not claim in
this appeal that the admission of this evidence violated either the state or federal constitution, he
may not raise the issue for the first time on appeal under RAP 2.5(a)(3). Accordingly, we do not
further address this contention.

We affirm Kissler’s convictions and the trial court’s imposition of firearm sentencing
enhancements, but remand for a correction of Kissler's sentence with regard to his improper
variable comimunity custody term.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, 1t is so ordered.

We concur;

Sl T

~ MELNICK, J. v
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Review to the Supreme Court to which this declaration is affixed/attached,
was filed in the Court of Appeals under Case No. 44589-1-1I, and a true copy
was mailed with first-class postage prepaid or otherwise caused to be
delivered to the following attorney(s) or party/parties of record at their

regular office / residence / e-mail address as listed on ACORDS / WSBA
website:

E respondent Jason Ruyf, DPA
[PCpatcecf@co.pierce.wa.us]
Pierce County Prosecutor’s Office

]

petitioner

[

Attorney for other party

r

MARIA ANA ARRANZA RILEY, Legal Assistant Date: June 8, 2015
Washington Appellate Project
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June 08, 2015 - 3:39 PM

_ Transmittal Letter
Document Uploaded: 5-445891-Petition for Review.pdf

Case Name: STATE V. JOEL KISSLER
Court of Appeals Case Number: 44589-1

Is this a Personal Restraint Petition? Yes @ No
The document being Filed is:

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements
Motion: ____

Answer/Reply to Motion: ___ _
Brief: _____

Statement of Additional Authorities
Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes:
Hearing Date(s):

Personal Restraint Petition (PRP)

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition
@ Petition for Review (PRV)

Other:

Comments:

No Comments were entered.

Sender Name: Maria A Riley - Email: maria@washapp.org

A copy of this document has been emailed to the following addresses:

PCpatcecf@co.pierce.wa.us



