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A. IDENTITY OF PETITIONER 

Petitioner Jonathan Dunn, the appellant below, asks this Court to 

review the Court of Appeals decision referred to in Section B. 

B. COURT OF APPEALS DECISION 

Dunn requests review of the Court of Appeals decision in State v. 

Dunn, COA No. 44572-7-Il, filed May 12,2015 (attached). 

C. ISSUES PRESENTED FOR REVIEW 

1. The trial court conducted portions of jury selection outside 

the public view when peremptory challenges were made in a manner that 

prevented the public from scrutinizing the process. Did this violate 

appellant's constitutional right to public trial? 

2. The public trial issue in this case is similar to that in State 

v. Love, 176 Wn. App. 911, 309 P.3d 1209 (2013), review granted, 181 

Wn.2d 1029, 340 P.3d 228 (2015), which was argued in this Court on 

March 10, 2015. Since the significant constitutional questions presented 

in Love wan11nted this Court's review under RAP 13.4(b)(3), is review 

also warranted in Dunn's case? 

3. Due process requires the prosecution to prove a firearm 

enhancement beyond a reasonable doubt, which includes proof that a gun 

was easily accessible and readily available and proof that the gun was an 
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operable weapon. Where the proof was insufficient at petitioner's trial, 

must his firearm sentencing enhancements be vacated? 

4. Is review of the firearm enhancements warranted under 

RAP 13.4(b)(l) because the Court of Appeals decision conflicts with 

precedent from this Court? 

5. Is review also appropriate of the issue - raised in 

petitioner's Statement of Additional Grounds for Review - whether he 

was denied his Sixth Amendment right to the effective assistance of 

counsel based on trial counsel's failure to request a necessary continuance 

to deal with evidence turned over to the defense at the start of trial? 

D. STATEMENT OF THE CASE 

1. Trial Proceedings 

The Cowlitz County Prosecutor's Office charged Jonathan Dunn 

with possession of heroin with intent to deliver within 1,000 feet of a school 

bus route stop while armed with a fireann, possession of methamphetamine 

with intent to deliver within 1 ,000 feet of a school bus route stop while 

armed with a firearm, possession of diazepam, possession of alprazolam, 

possession of marijuana less than 40 grams, first degree unlawful possession 

of a firearm, and driving with a suspended license. CP 1-4. The State 

dismissed the traffic charge before trial. 3RP 3. 
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During jury selection, the parties exercised peremptory challenges at 

sidebar. 1 RP 111-12. The process was not transcribed. 1 RP 112. The trial 

court did not first consider the Bone-Club1 factors before deciding the 

peremptory challenge process should be shielded from public sight and 

hearing. After the parties exercised their challenges, the trial court named in 

comt those prospective jurors who had been excused. 1 RP 112-13. About 

three hours later, the court filed a chart showing which party excused which 

prospective juror. CP 86, 94-96. It appears the prosecution struck 7 jurors 

and the defense struck 5 jurors. See CP 94-96. 

Evidence at trial revealed the following. At his pre-shift meeting, 

Longview Police Officer Zachary Ripp learned Jonathan Dunn had a 

suspended driver's license. He was also told Dunn was known to drive a 

grey Toyota pickup truck. 3RP 30-31. Ripp verified that Dunn's license was 

suspended and viewed his photograph. 3RP 32. 

About 40 minutes later, Ripp observed Dunn drive by in the pickup 

truck. 3RP 32-34. As Dunn turned into an alley, Ripp turned on his 

flashing lights and followed Dunn. Dunn did not stop, so Ripp blasted his 

air hom. 3RP 34. As Dunn continued dtiving, Ripp saw him reaching into 

the center console in front of him and fidgeting with something. 3RP 36-37. 

Ripp becan1e concerned for his safety as well as that of his partner, Officer 

1 State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 ( 1995). 
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Chris Trevino. 3RP 37, 79-80. Dunn stopped behind a building that Ripp 

later learned was his residence. 3RP 37-38, 67. 

Ripp and Trevino got out of the patrol car and immediately yelled for 

Dunn to put his arms out the driver's side window. Dunn continued to dig 

around in the console area before eventually complying. 3RP 38-40. The 

officers approached the truck, asked Dmm to step out of the vehicle, and 

arrested him for driving with a suspended license. 3RP 39-40. Ripp 

searched Dmm incident to the arrest and felt a large, dense object in his 

pocket. Ripp pulled the object out, which was a stack of bills totaling 

$3,940. 3RP 40-41. The officers asked Dmm whether there were drugs in 

the car. Dmm responded there were not, but that he had smoked marijuana · 

earlier that day in the truck. 3RP 46, 81-82. Dunn also said he knew he was 

not supposed to be driving. 3RP 81. 

The officers then called for a drug-sniffing dog and the dog's 

handler, Kevin Sawyer. 3RP 44. Sawyer and the dog responded to the 

scene. 3RP 82, 114. The dog alerted on the money found in Dunn's pocket 

and at the truck's door seam. 3RP 115-18. The officers impounded Dunn's 

tmck and transported it to the police station. 3RP 46-47. Ripp transported 

Dunn to the county jail where he was booked. 3RP 47. 
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Sawyer obtained a search warrant for the truck. 3RP 118. Ripp and 

Trevino searched the truck. 3RP 47-48, 83. Trevino found a plastic bag 

holding 17 pills containing diazepam and 7 pills containing alprazolam in 

the glove box? 3RP 83-86; 4RP 57-61. Ripp observed a backpack behind 

the seats to the driver's right near the passenger side. 3RP 49, 73. The pack 

was visible and within reach from the driver's seat. 3RP 49, 73. Ripp 

opined Dunn would have had access to the pack from the driver's seat. 3RP 

73. He opened the main area of the pack and found 38 grams of heroin, 27 

grams of methamphetamine, 1.2 grams of marijuana, and drug 

paraphernalia. 3RP 50-56, 4RP 41-42, 48-56. In the smaller front pouch of 

the pack, Ripp found a loaded .380 pistol. 3RP 58-59. 

Officer Trevino testified the amount of heroin and 

methamphetamine was much larger than what he had typically seen. 3RP 

87-88. Officer Sawyer said the amounts found were not those of a drug 

user. 3RP 119-24. He estimated an ounce of either heroin or 

methamphetamine costs from $1,000 to $1,300. 3RP 126. Sawyer said drug 

dealers often arm thems~lves with a gun to minimize their chances of getting 

robbed of their drugs and money. 3RP 128-30. 

2 Diazepam, also known as Valium, is a Schedule IV drug. RCW 69.50.210(2)(b)(15); 
United States v. Gonzalez, 661 F.2d 488, 491 (5th Cir. 1981 ). Alprazolam, known as 
Xanax, is also a Schedule IV drug. RCW 69.50.210(2)(b)(J); State v. Zillyette, 173 Wn.2d 
784, 785, 270 P.3d 589 (2012). 
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Dmm's wife, Angela Hylton, and David Holmes, an acquaintance, 

testified on Dmm's behalf. Hylton testified Dunn did not have a bank 

account and was paid in cash by two employers around the time of his arrest. 

4RP 82-86. 

Holmes testified Dmm agreed to give him a ride to a house near 

where Dunn ended up getting stopped by Ripp. 4RP 101-03. As he placed 

his bicycle in the truck's bed, Holmes observed a backpack in the bed and 

asked Dunn if he could use it "to lighten the load a little bit." 4RP 103. 

Holmes had been riding his bicycle with a loaded .380 in his waistband and 

an ounce of methamphetamine, an ounce-and-a-half of heroin, and a box 

containing drug paraphernalia in his pockets. 4RP 1 04-06; 130-42. Dunn 

gave permission to use the pack, and Holmes placed the gun and contents of 

his pockets inside. He put the pack behind the passenger's seat. 4RP 103-

04. 

When Dunn dropped him off at his destination, Holmes retrieved his 

bicycle, but left the backpack inside the truck. 4RP 107-08. After a few 

minutes, Holmes remembered the pack, went around to where Dunn had 

parked, and saw that Dunn had driven off. 4RP 108-09. Holmes planned to 

call Dunn later to retrieve his contraband. 4RP 109. Holmes said he had not 

collaborated with Dunn to concoct a story about the items in the backpack. 
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4RP 113-14, 119-20. He said, "I just know that I don't want someone else to 

go down for something that was mine." 4RP 114. 

The jury apparently did not believe Holmes. It found Dunn guilty as 

charged. CP 54-63. The trial court imposed a sentence totaling 308 months, 

192 of which were for the school zone and firearm enhancements. CP 64-

79; 6RP 24-33. 

2. Court of Appeals 

On appeal, counsel for Dunn argued that the trial court's method for 

peremptory challenges - conducted privately at sidebar- violated Dunn's 

public trial rights under the federal and state constitutions. See Brief of 

Appellant, at 11-22. Counsel also argued that the evidence was insufficient 

to prove the firearm sentencing enhancements because the State had failed to 

prove the gun was easily and readily accessible or that it was operable. See 

Brief of Appellant, at 6-11; Reply Brief of Appellant, at 1-3. In a Statement 

of Additional Grounds for Review, Dunn argued several additional issues, 

including that his trial attorney was ineffective for failing to move for a 

continuance to properly address key photographic evidence. See Statement 

of Additional Grounds, issue 4. 

The Court of Appeals found no public trial violation based on the 

method used for peremptory challenges. The Court's analysis is quite short: 
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"We have previously held in State v. Dunn, 180 Wn. App. 570, 575, 321 

P.3d 1283 (2014), review denied, 181 Wn.2d 1030 (2015), and State v. 

Marks, 184 Wn. App. 782, 789, 339 P.3d 196 (2014), that exercising 

peremptory challenges in writing does not implicate a defendant's public 

trial rights. Accordingly this argument fails." Slip Op., at 8. The Court 

rejected the sufficiency challenges to the firearm enhancements. Slip Op., at 

4-8. And the Court rejected each argument contained in Dunn's Statement 

of Additional Grounds for Review. Slip Op., at 8-14. 

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

1. REVIEW OF THE PUBLIC TRIAL ISSUE IS 
APPROPRIATE IN LIGHT OF STATE V. LOVE AND 
RAP 13.4(b)(3). 

Under both the Washington and United States Constitutions, a 

defendant has a constitutional right to a speedy and public trial. Const. art. 

1, § 22; U.S. Const. amend. VI. Additionally, article I, section 10 

expressly guarantees to the public and press the right to open court 

proceedings. State v. Easterling, 157 Wn.2d 167, 174, 137 P.3d 825 

(2006). The First Amendment implicitly protects the same right. Waller 

v. Georgia, 467 U.S. 39, 46, 104 S. Ct. 2210,81 L. Ed. 2d 31 (1984). 

Whether the procedures employed at Dunn's trial during the 

exercise of peremptory challenges violated his state and federal 
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constitutional rights to a public trial is a significant constitutional question 

that should be decided by this Court. See RAP 13.4(b)(3). This is 

apparent based on the fact this Court accepted review in State v. Love, a 

case presenting a similar issue. Indeed, Dunn expects that this Court's 

decision in Love will likely dictate the outcome in his own case. 

2. REVIEW OF THE SUFFICIENCY OF THE EVIDENCE 
ON THE FIREARM ENHANCEMENTS IS 
APPROPRIATE UNDER RAP 13.4(b)(l). 

In criminal prosecutions, due process requires that the State prove 

every fact necessary to constitute the charged crime beyond a reasonable 

doubt. In re Winship, 397 U.S. 358, 364, 90S. Ct. 1068, 25 L. Ed. 2d 368 

(1970). For purposes of sentence enhancements, the State must prove 

beyond a reasonable doubt that a defendant committed the offenses charged 

while armed with a firearm. State v. Williams-Walker, 167 Wn.2d 889, 

898, 225 P.3d 913 (2010). A person is "armed" when he is within proximity 

of an easily and readily available firearm for offensive or defensive purposes 

and when a nexus is established between the accused, the weapon, and the 

crime. State v. O'Neal, 159 Wn.2d 500, 503-04, 150 P.3d 1121 (2007); 

State v. Valdobinos, 122 Wn.2d 270,282,858 P.2d 199 (1993). 

In addition, a firearm enhancement must be supported by sufficient 

evidence to find the firearm operable. State v. Recuenco, 163 Wn.2d 428, 
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437, 180 P.3d 1276 (2008); State v. Pierce, 155 Wn. App. 701, 714, 230 

P.3d 237 (2010). 

In Dunn's case, the State failed to show the gun inside the backpack 

found behind and to the right of Dunn was easily accessible and readily 

available. The State also failed to show the fireann was operable. Thus, his 

72-month sentencing enhancements for possessing heroin and 

methamphetamine with the intent to deliver must be vacated. 

The Court of Appeals' conclusion that the evidence was sufficient to 

prove the gun was easily accessible and readily available conflicts with this 

Court's opinion in State v. Gurske, 155 Wn.2d 134, 118 P.3d 333 (2005). A 

police officer stopped Gurske for making an illegal turn, learned his license 

was suspended, and arrested him for driving with a suspended license. He 

handcuffed Gurske, searched him, and placed him in the back of his patrol 

car. 155 Wn.2d at 136. A second officer an'ived, and the officers conducted 

an inventory search before impounding Gurske's truck. One of the officers 

pulled the fi·ont seat forward and saw a backpack behind the driver's seat. 

The pack was within ann's reach of the driver's position, but removable only 

by either getting out of the truck or moving into the passenger seat. The 

officer unzipped the main portion of the backpack and saw a torch. Under 

the torch was a holster containing an unloaded pistol. A fully loaded 
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magazine for the pistol was also found in the backpack. After removing the 

backpack from the truck, the officer found three grams of methamphetamine 

inside. Id. 

The Court observed that use for offensive or defensive purposes 

could be to facilitate commission of the crime, escape, protect contraband, or 

prevent investigation, discovery, or apprehension by the police. 155 Wn.2d 

at 139. The Court found the evidence did not show whether Gurske could 

unzip the backpack, remove the torch, and remove the pistol from the 

driver's seat where he was sitting at the time he was stopped by the police 

officer. Nor was there evidence that Gurske moved toward the backpack. 

Finally, there was no evidence Gurske had used or had easy access to use the 

weapon against another person when he acquired or was in possession of the 

methamphetamine. 155 Wn.2d at 143. It concluded the State failed to 

prove the pistol was easily accessible and readily available for use. Id. 

As in Gurske, Dunn constructively possessed the gun inside a 

backpack found within reaching distance in the cab of a pickup truck. Other 

similarities are the lack of evidence indicating Dunn moved toward the pack 

as officers observed him or showing Dunn used or had easy access to use the 

gun when he acquired the drugs. 3RP 70. Although Ripp testified Dunn 

could reach the pack from the driver's seat, he did not say whether Dunn 
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could have unzipped the front, smaller pouch of the pack and removed the 

gun from the driver's seat in the short time he had after fidgeting around in 

the center console in front of him and before putting his hands at the 

window. 

The "mere presence" of a gun at the crime scene, "mere close 

proximity of the gun to the defendant, or constructive possession alone is not 

enough to show the defendant is armed." State v. Brown, 162 Wn.2d 422, 

431, 173 P .3d 245 (2007). That is all the State showed here. This is not a 

case where, for example, the accused could have grabbed the gun simply by 

reaching down to the floorboard. See State v. Sabala, 44 Wn. App. 444, 

448, 723 P.2d 5 (1986) (driver was "armed" where the loaded handgun lay 

beneath the driver's seat with the grip easily accessible to the driver). 

Additionally, Dunn had been arrested and booked into jail before the 

officers searched the backpack and found the gun. See State v. Ague­

Masters, 138 Wn. App. 86, 104, 156 P.3d 265 (2007) (finding evidence was 

insufficient to show firearms in a safe were easily accessible and readily 

available in part because police had already anested defendant when they 

found the guns and there was no evidence he attempted to use or had used 

one of the firearms for offensive or defensive purposes). 

-12-



Not only was the evidence insufficient to prove a gun was easily 

accessible and readily available, it also was insufficient to prove operability. 

There was no testimony that the gun from the backpack could actually fire a 

round. 

Because the Court of Appeals decision finding sufficient evidence to 

support the firearm enhancements is not suppOited by the record and 

conflicts with this Court's prior precedent, review is appropriate. 

3. THIS COURT SHOULD ALSO DETERMINE WHETHER 
DUNN WAS DENIED HIS RIGHT TO EFFECTIVE 
REPRESENTATION. 

The Federal and State Constitutions guarantee all criminal 

defendants the right to the effective assistance of counsel. U.S. Const. 

amend. VI; Const. art. 1, § 22 (amend. 10); State v. Thomas, 109 Wn.2d 

222, 229, 743 P.2d 816 (1987). A defendant is denied this right when his or 

her attorney's conduct "(1) falls below a minimum objective standard of 

reasonable attorney conduct, and (2) there is a probability that the outcome 

would be different but for the attorney's conduct." State v. Benn, 120 Wn.2d 

631,663,845 P.2d 289 (citing Strickland v. Washington, 466 U.S. 668,687-

88, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984)), cert. denied, 510 U.S. 944, 

114 S. Ct. 382, 126 L. Ed. 2d 331 (1993). 
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In his Statement of Additional Grounds for Review, Dunn argued he 

was denied his right to effective representation when his attomey failed to 

ask for a continuance to allow time to speak with Dunn about critical 

photographs that had been turned over to the defense at the start of trial. See 

Slip Op., at 12-13. Dunn respectfully asks tllis Court to review this claim in 

addition to those above. 

F. CONCLUSION 

For the reasons discussed above, Dunn respectfully asks this Court 

to grant his Petition and reverse the Court of Appeals. 

DATED this \O~day of June, 2015. 

Respectfully submitted, 

NIELSEN, BROMAN & KOCH 

~~y<,.J(~ 
DAVID B. KOCH 
WSBA No. 23789 
Office ID No. 91051 

Attorneys for Petitioner 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

STATE OF WASHINGTON, No. 44572-7-II 

Respondent, 

v. 

JONATHAN LEVI DUNN, UNPUBLISHED OPINION 

A ellant. 

JOHANSON, C.J. - Jonathan Levi Dunn appeals his jury trial convictions fqr two counts 

of ?lliawful possession of a controlled substance with intent to deliver, each with school bus route 

stop and firearm sentencing enhancements; two counts of unlawful poss~ssion of a controlled . 

substance; one count of unlawful possession of less than 40 grams of marijuana; and one count of 

first degree unlawful possession of a firearm. He argues that the evidence was insufficient to prove 

the firearm sentencing enhancements and that th.e trial court violated his right to· a public trial by 

taking peremptory challenges in ~ting. In a statement of additional grounds for review (SAG),1 

he further argues (1) the two firearm sentencing enhancements subjected him to double jeopardy, 

(2) the jury was. prejudiced because it saw him in shackles, (3) the evidence was insufficient to 

prove the school bus route stop sentencing enhancements because he had no way of knowing he 

1 RAP 10.10. 
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was within· a protected zone, and (4) he received ineffective assistance on various grounds. We 

hold tha~ the evidence was sufficient to support the firearm sentencing enhancements and that there 

was no public trial violation. We further hold that his SAG issues either have no merit or cannot 

be addressed. Accordingly, we affirm. 

FACTS 

l. BACKGROUND 

On August 5, 2012, Longview Police Officers Zachary Ripp and Chris Treviil.o were on 

patrol when they observed Dunn drive by and turn into an alley. Aware that Dunn's driver's 

license was suspended, the officers follow~d Dunn, turned on their flashing lights and siren, and 

eventually stopped Dunn. The truck stopped approximately 661 feet from a school bus route stop. 

After Dunn got out of his car, the officers arrested him for driving with a suspended license. 

During a search of Dunn's person, Officer Ripp found $3,940 in cash in one of Dunn's pockets. 

During a subsequent search ofDunri' struck pursuant to a search warrant, the officers found several 

diazepam and alprazolam pills in the truck's glove box. The officers also found a backpack behind 

the seat and to the driver;s right. The backpack was visible and within reach from the driver's 

seat. Officer Ripp later testified that the backpack was in a location where the driver could have 

reached it or grabbed items out of it. 

In the backpack's main compartment, Officer Ripp found 38.1 grams ofheroin, 27.1 grams 

of methamphetamine, 1.4 grams of marijuana, a digital scale, and other drug paraphernalia. In the 

smaller front pouch, Officer Ripp found a loaded .380 handgun. Officer Ripp "rendered it safe" 

by removing the loaded magazine and the bullet in the chamber. Report of Proceedings (RP) (Jan. 

8, 2013) (Trial) at 58. 

2 
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II. PROCEDu,RE · 

The State charged Dunn with (1) unlawful possession of heroin with intent to deliver (count 

I), unlawful possession of methamphetamine with intent to deliver (count II), unlawful possession 

of diazepam (count III), unlawful possession of alprazolam (count IV), unlawful possession of 40 

grams or less of marijuana (count V),' and first degree unlawful possession of a firearm (count Vl).2 

The State also alleged firearm sentencing enhancements and school bus route stop sentencing 

enhancements for counts I and II. 

Dunn pleaded not guilty. During jury selection, counsel exercised their peremptory 

challenges in a sidebar. 

The State's witnesses testified as described above. Dunn presented an unwitting possession 

defense. David Allen Holmes admitted that he owned the items the officers found in the backpack 

and testified that Dunn had given him' a ride on the day of the arrest and allowed him (Holmes) to 

use the backpack because his pockets were full. 

While discussing the unwitting possession defense jury instruction, defense counsel argued 

that the instruction applied to the possession with intent to deliver charges because one of the 

elements was possession of the controlled substance. The State responded that this was essentially 

a request for a lesser included instru~tion on counts I and II because the possession with intent to 

deliver essentially already required a mens rea for the possession element. Defense counsel 

responded that the unwitting possession defense applied to all the drug charges. But defense 

counsel also asserted that even if the jury were to find Dunn knew the drugs were there, there was 
. : 

I 

2 The State also charged Dunn with third degree drivin'g while license suspended or revoked (count 
VII), but that charge was dismissed without prejudice before trial. 

3 
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insufficient evidence ofintent to distribute. The trial court agreed with the State. Defense counsel 

expressly stated he was not requesting a lesser included instruction. 

After the jury reached its verdict, but before the jury delivered the verdict, the trial court 

advised the parties that some of the jurors may have inadvertently seen Dunn in shackles because 

a bailiff had partially opened the jury room door as Dunn was passing by. The trial court stated 

that because the verdict had been rea~hed, it was "not concerned" about this event. RP (Jan. 10, 

2013) at 4. 

The jury found Dunn guilty as charged. The jury also found that he was armed with a 

firearm and within 1,000 feet of a school bus route stop when he committed counts I and II. The 

trial court imposed 72-month .firearm enhancements and 24-month school bus route stop 

enhancements on counts I and II. 

Dtinn appeals his convictions and his sentencing enhancements. 

ANALYSIS 

I. SUFFICIENCY OF EVIDENCE: FIREARM SENTENCING ENHANCEMENTS 

Dunn first argues that the State failed to present sufficient evidence to establish the two 

firearm sentencing enhancements. Specifically, he argues that the State failed to prove that the 

gun was (1) easily and readily accessible or (2) operable. We disagree. 

A. STANDARD OF REVIEW 

We review sufficiency of the evidence claims for whether, when viewing the evidence in 

the light most favorable to the State, any rational trier of fact could have found the essential 

elements of the charged crime beyond a reasonable doubt. State v. Salinas, 119 Wn.2d 192, 201, 

' 4 
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829 P .2d 1068 (1992). A sufficiency challenge admits the truth of the State's evidence and all 

reasonable inferences drawn from it. Salinas, 119 Wn.2d at 201. 

The trier of fact makes credibility determinations, which we will not review. State v. 

Thomas, 150 Wn.2d 821, 874, 83 P.3d 970 (2004). And we defer to the trier of fact on issues of 

conflicting testimony and the persuasiveness of evidence. Thomas, 150 Wn.2d at 874-75. 

B. BASIL Y ACCESSffiLE AND READILY AVAILABLE 

We first address whether there was sufficient evidence to establish that the firearm was 

easily accessible and readily available. We hold that it was. 

A person is armed with a deadly weapon if it is easily accessible and readily available for 

use for either offensive or defensive purposes whether to facilitate the crime's commission, to 

escape the crime scene, to protect contraband, or to prevent investigation, discovery, or 

apprehension by the police. State v. Gurske, 155 Wn.2d 134, 137-39, 118 P.3d 333 (2005). Mere 

proximity or mere constructive possession is insufficient to establish that a defendant was armed 

at the time he possessed a controlled substance.3 Gurske, 155 Wn.2d at 138. 

Dunn relies on Gurske, for the proposition that there was insufficient evidence to find that 

he had a firearm that was easily accessible and ready for use. Gurske is distingUishable. 

In Gurske, the defendant was arrested for driving with a suspended license. 155 Wn.2d at 

136. In a search incident to arrest, the police found a backpack directly behind the driver's seat 

wherl:i Gurske had been sitting. Gui-ske, 155 Wn.2d at 136. Inside the zipped backpack police 

3 Additionally, there must be a nexus between the defendant, the crime, and the weapon. Gurske, 
155 Wn.2d at 140-41. Dunn does not argue that there was insufficient evidence to establish the 
required nexus. 
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found a Coleman torch, a holstered handgun under the torch, and three grams of 

methamphetamine. Gurske, 155 Wn.2d at 136. Our Supreme Court held that there was insufficient 

evidence to show that the firearm was easily accessible and readily available for use because 

Gurske would have had to exit the vehicle or move into the passenger seat to reach the gun. 

Gurske, 155 Wn.2d at 143. 

Here, in contrast, Officer Ripp testified that the backpack was in a location where the driver 

could have reached it or grabbed items out of it. This testimony, taken in the light most favorable 

to the State, would allow a rational jury to find beyond a reasonable doubt that the firearm in the 

backpack was easily accessible and readily available to Dunn .. 

Citing State v. Ague-Masters, 138 Wn. App. 86, 104, 156 P.3d 265 (2007), Dunn further 

argues that the evidence was insufficient to. show the gun was easily accessible and readily 

available because the police had arrested him before they found the gun. Dunn's reliance on Ague­

Masters is misplaced. 

In Ague-Masters, the fact the defendant was already arrested when the law enforcement 

officers found the gun. was not dispositive. In fact, we stated that although the proximity of the 

defendant to the gun may be a factor, ''it is possible for a defendant to be armed during a 

commission of a crime for purposes of a sentence enhancement even if not arrested in close 

proximity to the weapon." Ague-Masters, 138 Wn. App. at 103. Furthermore, the dispositive fact 

in Ague-Masters was that the officers found the firearms ·at issue in a locked safe· inside the 

defendant's house, where there was no evidence of a drug lab, and the officers di~ not find any 

firearms or evidence of firearm use ~ide the shed where the drug lab was located. 138 Wn. App. 
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at 104-05. Here, in contrast, the evidence showed that Dunn was near the backpack, the backpack 

was accessible to him, and the backpack contained both the gun and the drug evidence. 

We hold that ther~ was sufficient evidence that the gun was easily accessible and readily 

available to Dunn. 

C. OPERABLE WEAPON 

Dunn next argues that there was no evidence proving that the fireann was operable because 

"[t]here was no testimony here the gun ... could actually fire a round." Br. of Appellant at 10. 

We disagree. 

In State v. Recuenco~ our Supreme Court acknowledged that to prove a fueann sentencing 

enhancement, the State had to "introduce .facts upon which the jury could find beyond a reasonable 

doubt the weapon in question falls under the definition of.a 'fuearm:' 'a ~eapon or device from 

which a projectile may be fued by an explosive such as gunpowder."' 163 Wn.2d 428, 437, 180 

P.3d 1276 (2008) (quoting 11 WASHINGTON PRACTICE: WASHINGTON PATTERN JURY 

INSTRUCTIONS: CRIMINAL 2.10.01 (Supp. 2005)). The court also stated, "We have held that a jury 

must be presented with sufficient evidence to find a firearm operable under this definition in order 

to uphold the enhancement." Recuenco, 163 Wn.2d at 437 (citing State v. Pam, 98 Wn.2d 748, 

754-55, 659 P .2d 454 (1983), overruled in part on other grounds· by State v. Brown, Ill Wn.2d 

124,761 P.2d 588,787 P.2d 906 (1988)). Assuming, but not deciding, thatRecuenco requires the 

jury to find that a fuearm is operable, we hold that the evidence here is sufficient to prove that 

element. 

Operability may be inferred without any direct evidence of operability. State v. Mathe, 35 

Wn. App. 572, 581-82, 668 P.2d 599 (1983), aff'd on other grounds, 102 Wn.2d 537, 688 P.2d 
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859 (1984). Officer Ripp described the gun as a .380 handgun and testified that the gun was 

loaded, that he had to unload the gun to "render[ ] it safe," and that the gun had a serial number. 

RP (Jan. 8, 2013) (Trial) at 58. And the gun, magazine, and cartridges were admitted as evidenc~ 

and available to the jury during its deliberations. Taken in the light most favorable to the State, 

this was sufficient to show that the firearm was an opemble firearm. See Mathe, 3 5 Wn. App. at 

581-82 (robbery victims' identifications of the weapon the defendant threatened them with as a 

gun was sufficient circumstantial evidence to show it was a real and operable firearm); State v. 

Bowman, 36 Wn. App. 798, 803, 678 P.2d 1273 (eyewitness testimony describing a real gun and 

recounting the threat to use it was sufficient to establish the existence of a real, operable gun in 

fact), review denied, 101 Wn.2d 1015 (1984). Accordingly, this argument fails. 

II. No PuBLIC TRIAL VIOLATION 

Dunn next argues that the trial court violated his ,Sixth Amendment to the United States 

Constitution and article ~. section 22 of the Washington State Constitution guarantees to a public 

trial by allowing the parties to exercise their pe~emptory strikes in writing without first conducting 

a Bone-Club4 analysis. We have previously held in State v. Dunn, 180 Wn. App. 570, 575, 321 

P.3d 1283 (2014), review denied, 181 Wn.2d 1030 (2015), and State v. Marks, 184 Wn. App. 782, 

789, 339 P.3d 196 (2014), that exercising peremptory challenges in writing does not implicate a 

defendant's public trial rights. Accordingly this argument fails. 

III. SAG ISSUES 

Dunn also raises several issues in his prose SAG. 

4 State v. Bone-Club, 128 Wn.2d 254, 906 P.2d 325 (1995). 
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A. DOUBLE JEOPARDY 

Dunn first argues that he was subject to double jeopardy because each possession with 

intent'to deliver included a firearm sentencing enhancement. We have repeatedly rejected this 

argument. In re Pers. Restraint of Delgado, 149 Wn. App. 223, 240, 204 P.3d 936 (2009) 

(imposing multiple firearm sentencing enhancements does not constitute double jeopardy); State 

v. Nguyen, 134 Wn. App. 863, 866, 142 P.3d 1117 (2006) (same), review denied, 163 Wn.2d 1053, 

cert. denied, 555 U.S. 1055 (2008); State v. Ward, 125 Wn. App. 243,251-52, 104 P.3d 670 (2004) 

(same), abrogated in part on other grounds by State v. Grier, 171 Wn.2d 17,35-38,246 P.3d 1260 

(201'1). Accordingly, this argument fails. 

Dunn also appears to argue that he was subject to double jeopardy because he was. 

convicted of the firearm enhancements and first degree unlawful possession of a firearm. This 

argument also fails. 

· The double jeopardy clause of the Fifth Amendment to the United States Constitution 

provides that "[n]o person shall ... be subject for the same offense to be twice put in jeopardy of 

life or limb. "5 The double jeopardy clause bars multiple punishments for the same offense. State 

v. Villanueva-Gonzalez, 180 Wn.2d 975, 980, 329 P.3d 78 (2014). We review double jeopardy 

claims de novo. Villcmueva-Gonzalez, 180 Wn.2d at 979-80. 

"'In order to be the same offense for purposes of double jeopardy[,] the offenses must be 

the same in law and in fact.'" State v. Calle, 125 Wn.2d 769, 777, 888 P.2d 155 (1995) (internal 

5 Article I, section 9 of the Washington State Constitution provides that "[n]o person shall ... be 
twice put in jeopardy for the same offense." The two clauses provide the same protection. In re 
Pers. Restraint of Borrero, 161 Wn.2d 532, 536, 167 P.3d 1106 (2007), cert. denied, 552 U.S. 
1154 (2008). . 
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quotation marks omitted) (quoting State v. Vladovic, 99 Wn.2d 413, 423, 662 P.2d 853 (1983)). 

"'If there is an element in each offense which is not included in the other, and proof of one offense 

would not necessarily also prove the other, the offenses are not constitutionally the same and the 

double jeopardy clause does not prevent convictions for both offenses."' Calle, 125 Wn.2d at 777 

(quoting Vladovic, 99 Wn.2d at 423). 

Application of these principles makes clear that the firearm enhancements and the crime 

of unlawful possession of a firearm are not the same offenses for purposes of the double jeopardy 

clause. In order to convict Dunn of first degree unlawful possession of a firearm, the jury was 

required to find that he had knowingly possessed a firearm and that he was previously convicted 

or found not guilty by reason of insanity of a serious offense. RCW 9.41.040(l)(a). In contrast, 

the firearm sentencing enhancements required the jury to determine that Dunn had committed the 

substantive crimes-unlawful possession of a controlled substance with intent to deliver-and that 

he was armed with a firearm. during the commission of those offenses. RCW 9 :94A.533(3). 

Having been previously convicted or found not guilty by reason of insanity of a serious offense is 

not an element of the firearm enhancements, and possession of a controlled substance with intent 

to deliver is not an element of unlawful possession of a firearm. Accordirigly, each offense 

contains an element that the other does not, an~ the first degree unlawful possession of a firearm 

charge and the firearm enhanc~ments are not the same in law and in fact; thus, imposing the fuearm 

enhancements does not amount to double jeopardy. Calle, 125 Wn.2d at 777. 

B. SHACKLES 

Dunn next argues that the jury was prejudiced because it saw him in shackles. "The mere 

fact that a jury sees an inmate wearing shackles does not mandate reversal." State v. Rodriguez, 
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146 Wn.2d 260, 270-71, 45 P.3d 541 (2002). The defendant must show prejudice, namely that 

seeing him in shackles influenced the jury's verdict. State v. Elmore, 139 Wn.2d 250, 274, 985 

P.2d 289 (1999), cert. denied, 53-1 U.S. 837 (2000). The record shows that the incident during 

which the jury may have seen Dunn in shackles was after the jury had reached its verdict. Thus,· 

this event could have no impact on the verdict and any potential error is clearly harmless. 6 

C. SUFFICIENCY OF EVIDENCE FOR THE SCHOOL Bus ROUTE STOP ENHANCEMENTS 

Dunn further argues that he had no knowledge that he was in a school bus route stop zone 

and had no way of knowing he was in a school bus route stop zone because school was not in 

session. But a defendant's actual knowledge of school bus route stops designated by the school 

district is irrelevant if information about the location of school bus route stops is available through 

objective means, such as contacting' the school district's director of transportation. State v. Beck~r, 

132 Wn.2d 54, 62,935 P.2d 1321 (1997) (citing State v. Coria, 120 Wn.2d 156, 167, 839 P.2d 890 

(1992)). Dunn has not shown that he could not have determined whether he was near a school bus 

route stop zone by contacting the director of transportation or other means. Accordingly, this 

argument also fails. 

D. INEFFECTIVE ASSISTANCE OF COUNSEL 

Finally, Dunn argues that he received ineffective assistance on several grounds.· This 

argument also· fails. 

6 Dunn may also be arguing that the fact he was shackled every time he was escorted to the 
courtroom was prejudicial. But any evidence related to this assertion is outside the record, so we 
will not consider this issue.· State v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 (1995) 
(appropriate means of raising issues that require ·evidence or facts from outside the record is to file 
a personal restraint petition). 
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1. STANDARD OF REVIEW 

We review claims of ineffective assistance of counsel de novo. State v. White, 80 Wn. 

App. 406,410, 907 P.2d 310 (1995), review denied, 129 Wn.2d 1012 (1996). To demonstrate he 

received ineffective assistance of counsel, Dunn must show that 

(1) defense counsel's representation was deficient, i.e., it fell below an objective 
standard of reasonableness based on consideration of all the circumstances; and (2) 
defense counsel's deficient representation prejudiced the defendant, i.e., there is a 
reasonable probability that, except for counsel's unprofessional errors, the result of 
the proceeding would have been different. 

State v. McFarlan(,i, 127 Wn.2d 322,334-35, 899 P.2d 1251 (1995). "A failure to establish either 

element of the test defeats the ineffective assistance of counsel claim." In re Pers. Restraint of 

Davis, 152 Wn.2d 647, 673, 101 P.3d 1 (2004). 

We presume that counsel's representation was effective. Gri~r, 171 Wn.2d at 33. Dunn 

can overcome ''the presumption of reasonable performance by demonstrating that 'there is no 

conceivable legitimate tactic explaining counsel's performance."' Grier, 171 Wn.2d at 33 

(quoting State v. Reichenbach, 153 Wn.2d 126, 130, 101 P.3d 80 (2004)). 

2. PHOTOGRAPHIC EVIDENCE 

Dunn argues that he received ineffective assistance of counsel because his counsel failed 

to ask for a continuance to allow counsel time to speak to Dunn about certain photographs. Dunn 

asserts that these photographs were taken 10 to 15 minutes before the officers pulled him over and 

showed another man with a backpack getting in and out of his truck. He contends that these 

photographs would have assisted with his defense. 

At the start of the trial, defense counsel advised the court that he had received "a number 

of photos" 20 minutes prior from the State. RP (Jan. 8, 2013) at 14. Defense counsel stated that 
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these photographs were apparently taken by an Officer Scott McDaniel and that he (counsel) 

wanted to "endorse Officer McDaniel" as a defense witness to authenticate the photographs if he 

later chose to admit them after talking to Dunn. RP (Jan. 8, 2013) at 14. 

The record suggests that defense counsel intended to talk to Dunn about these photographs. 

Whether counsel in fact talked to Dunn and what Dunn then told him about these photographs is 

outside the record. Additionally, although Dunn attaches copies of photographs to his SAG, they. 

are not part of the official record on appeal. Because the photographs, information about these 

photographs, and whether defense counsel talked to Dunn about the photographs are all outside 

the record, we cannot determine if defense counsel should have moved for a continuance and we 

decline to further address this issue. McFarland, 127 Wn.2d at 335 (burden is on the appellant 

alleging ineffective assistance of counsel to establish deficient representation based on the record 

established in the proceedings below; appropriate means of raising issues that require evidence or 

facts from outside the record is to file a personal restraint petition). 

3. FAILURE TO REQUEST A LESSER INCLUDED INSTRUCTION 

Dunn also appears to assert that his trial counsel should have requested a lesser included 

instruction, apparently on the two unlawful possession with intent to deliver charges. 

Whether to request a jury instruction on a lesser included offense is a tactical decision. 

Grier, 171 Wn.2d at 39. "Thus, assuming that defense counsel has consulted with the client in 

pursuing an all or nothing approach, a court should not second-guess that course of action, even 

where, by the court's analysis, the level of risk is excessive and a more conservative approach 

would be more prudent." Grier, 171 Wn.2d at 39. The record shows that defense counsel 

considered whether to seek a lesser included offense instruction so he could pursue an unwitting 
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possession defense to counts I and II and that counsel chose not to request the lesser included 

instruction because of the lack <?f evidence of intent to distribute ~he drugs found in the backpack. 

The record does not, however, show whether defense counsel consulted with Dunn about whether 

to seek a lesser included offense instruction. But even if we assume defense counsel did not consult 

with Dunn, counsel's all or noth.ing approach appears reasonable given that his counsel could 

choose to tactically defend on the possibility that the State could not prove to the jury the "intent 

to deliver" element of the charges. Accordingly, this argument fails. 

4. SENTENCING 

Dunn next argues that his counsel made no argument at sentencing and left it up to the 

State to "explain" the sentencing guidelines. But Dunn does not explain what difference it would 

have made if his counsel had presented argument at sentencing, and we are not required to search 

the record for any possible issues regarding Dunn's sentencing. RAP lO.lO(c) (appellant's SAG 

issues must ~vise the court of the nature and occurrence of the alleged errors). Accordingly, we 

do not address this issue further. 

5. CHOICE NOT TO TESTIFY 

Finally, Dunn states that he chose not to testify because he did not want to be prejudiced 

by his history and argues that his counsel did not warn him that if he did not testify it would look 

like he was admitting to the crimes. What defense counsel advised or did not advise Dunn about 

when he was considering whether to testify is outside the record. Accordingly, we do not address 

this issue further. 
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In summary, we hold that the evidence was sufficient to support the firearm sentencing 

enhancements and that there was no public trial violation. We further hold that Dunn's SAG issues 

either have no merit or cannot be addressed. Accordingly, we affirm.· 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 
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