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A. IDENTrTY OF PETITIONER 

Dennis Wolter, petitioner here and appellant below. asks this 

Court to accept review of the Court of Appeals decision tenninating 

review designated in Part B of this petition pursuant to RAP 13.3(a)( I) 

and RAP 13.4(b). 

B. COURT OF APPEALS DECISION 

Mr. Wolter seeks review of the Comt of Appeals decis1on dated 

May 27, 2015. a copy of \Vhich is attached as Appendix A. 

C. ISSUES PRESENTED FOR REVIEW 

I. A selected juror who is able to serve may not be removed 

during a trial over defense objection absent misconduct. Here, the couti 

removed a qualified, selected juror in ··an abundance of caution," even 

though she had not violated any rules. but because she leamed that a 

friend once h1.1d a brief conversation with Mr. Wolter and this 

infommtion possibly made Mr. Wolter seem more lmman. Did the court 

violate Mr. Wolter's right to a fair tiial by a jury of his selection when it 

removed a qualified. impm1iaL and conscientious juror simply because 

she heard unsolicited infom1ation that made a person seem more human 

when he stands accused of a vidous offense'? 



2. A roadside detention may begin as a brief traffic stop but it 

turns into a custodial setting when a reasonable person would believe 

that the circumstances are akin to an anest. Mr. Wolter was held by 

numerous police officers who held his driver's license. learned he had 

been drinking and driving, searched his car. told him he had an arrest 

wmTanL and repeatedly questioned him about his whereabouts and the 

blood in his car for almost one hour. The trial comt ruled that Miranda 

warnings arc not required until a fonnal atTest occurs. Should this Court 

grant review when the trial cou11 misunderstood the legal definition of 

custody for purposes of Miranda and Mr. Wolter was questioned 

extensively when it was clear he was being atTested but he was not told 

that he had the right to remain silent or request a lawyer's assistance'! 

3. \Vhcn n person says he wants a lawyer. the police must honor 

that request and may not continue pressing a person to tell his story or 

to limit the circumstances under which he wants counsel. Mr. Wolter 

said he wnnted a la\vyer during custodial intenogation at the police 

station. but the police intelTupted him, told him1t was impmiant to tell 

his story, and got him to J imit his request for counsel to forensic testing. 

Should this court brrant revievv· to determine whether th~ police 

undem1ined his unequivocal request for counsel as the CoUii of Appeals 
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held in u similar case. ll/ysta. 1 witl1 whicb this Court of Appeals opinion 

conflicts? 

D. STATEMENT OF THE CASE 

A police officer clocked Mr. Wolter speeding and pulled him 

over. 2RP 233. He noticed Mr. Wolter smelled of alcohol and had 

blood on his hands and face. as well as in the bed of his pick-up truck. 

:::'RP 200, 202. Mr. Wolter admitted he drank a few beers and he was 

unable to balance dUiing field sobriety tests. 2RP 206. 210. He said the 

blood was from his dog, who had been hit by a motorist and died. 2RP 

202. He described taking the dog to C1 wt to dispose ofhis body. 2RP 

214, 219. 264. 28 L 308. Three more officers came and also questioned 

Mr. Wolter about his dog and his whereabouts that night. 2RP 257-58. 

They discovered an out-of-state w:.uTant and questioned him about that. 

2RP 203, 221-22. 251. After about 45 minutes, the po1ice confinned the 

Wisconsin arrest wanant and am~sted him for impaired driving. 2RP 

287. 292-93. 

During this roadside detention, the police obtained Mr. Wolter's 

consent to search his car. purpmicdly to look for the veterinary receipt 

1 Sratl:' 1'. Nvsta, 16)S Wn. App. 30, 41.275 P.3d ll62. 116S (201:2), rev. 
de11icd, 177 Wn.2d I 008 (20 13). 
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confim1ing the dog's death. :2 RP :214. While searching the car. they 

found a no-contact order for Kori Fredrkksen. 2RP 217-18. They asked 

Mr. Wolter about when he last saw Ms. Fredricksen <Jnd whether they 

had recently been involved in a domestic violence incident. 2RP 218. 

Other police officers went to .M.r. Wolter's home and repo1ted that they 

could see blood inside the home and on the front door. 8B RP 1576. 

At the police station, Mr. Wolter a,greed to speak to two 

detectives in a recorded interview. 3RP 322, 334-36. The interview 

lasted over one hour. l5B RP 4179. 10\vard th~ middk, the tone oftht; 

interview became more accusatory and the detectives told Mr. Wolter 

they would take his clothes and have them tested to confim1 whether 

the blood was from a dog or human. 3RP 376-78. Mr. Wolter told the 

police they were "going way over the line" and 'Td like to have an 

attomey present for that.'' 3RP 3 78-79. Sergeant Scott Creager 

intenupted Mr. Wolter. 3RP 379. The sergeant said. ""bcf(we you go on 

with this," and explained how important it was for the police to hear 

him "tell the story.'' 3RP 379-81. Mr. Wolter again said, "I think I need 

a lawyer present for unything like that." 3RP 381. Detective John Ringo 

inte1:icctcd and said he assumed Mr. Wolter was asking for a lawyer 

"when we get to the point of dealing with your clothes." 3RP 381. Mr. 
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Wolter agreed. 3RP 381. The detectives continued questioning Mr. 

Wolter about the incident, asking direct questions about whether he 

killed Ms. Fredricksen orher son Kyle. 3RP 382-406. After substantial 

probing by the detectives to get Mr. Wolter to change his story. Mr. 

Wolter said. "Can I see u law)'er." 3RP 406. Before ending the recorded 

conversation. Sergeant Crcag~r told Mr. Wolter that they had ··found 

Kori" and he should stop insulting them by acting SU11Jrised. 3RP 406-

07. 

Shortly after l\1r. Wolter's atTest. a police ofticer found Ms. 

Fredricksen's body in bushes on a downslope about one mile ti·om 

where .tv1r. Wolter was stopped for speeding. SA RP 14001. 1404. She 

had been stabbed numerous times. l l A RP 2296. Although she had 

methamphetamine in her system. blood loss was the cause of her death. 

11 A RP 2296, 2304. 

At his trial for aggravated first degree murder. his atlomey 

explained that Mr. Woller bad killed Ms. Fredrickson but it was not 

premeditated. 15C RP 4184. A psychiatrist. neuropsychologist and 

forensic psychologist testified about Mr. Wolter's diminished mental 

capacity. 12A R.P 2822; I 2C RP 3090-92: 13A RP 3206, 3250. The 

three doctors evaluated Mr. Wolter's brain functioning, diagnosing him 
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with partial fetal akohol syndrome and traumatic brain injury, resulting 

in widespread brain abnom1alities and large areas of low brain function. 

12C RP 3090-92. His significant impairments gave him difficulty 

acting mtionally when unexpected and upsetting incidents occur. sucb 

as happened after his anest,jailing, and subsequent banage ofphone 

calls and texts from Ms. Fredricksen. 13A RP 3206, 325(). Mr. Wolter 

told Dr. Natalie Novick-Brown that he did not remember what 

happened when Ms. Fredricksen came to his house. 13A RP 3360. 

The jury convicted Mr. Wolkr of the charged offense of 

aggravated tirst degree murder and imposed a mandatory sentence of 

life without the possibility of parole. CP 333, 334, 385. The jUl)' also 

convicted him of a related charge ofwitness tampering. CP 337. The 

facts nrc fu11her set forth in the Court of Appeals opinion. 

E. ARGU1V1ENT 

1. The court interfered with 1\lr. Wolter's right to a 
jury trial by removing a seated juror who was not 
biased. partial, or unable to serve 

a. The riglu to a fair trial byjury includes the righ! to select 
jurors serving in the case. 

The st<..~te and federal constill.Jtions protect an accused person's 

right to participate in the selection of a jury and to receive a fair trial by 
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that selected jury. Batson1·. Kentucky, 476 C.S. 79. 85, 106 S.Ct. 1712. 

90 L.Ecl.2d 69 ( 1986 ); State 1'. Irby. 170 Wn.2d 874, 884-85, 246 P.3d 

796 (2011 ), U.S. Const. amends. 6, 14: Const. mi. t ~§ 21, 21. Even 

more protective than the federal constitution, Washington expressly 

h'Uarantccs the inviolate right to a 12-person jury and wwnimous verdict 

in a criminal prosecution. Jrbr. 170 Wn.2d at 884: see also Hicks 1·. 

Oklahoma, 447 U.S. 343. 346. 100 S.Ct. '22'27. 65 L.Ed.2d 175 ( 1980) 

(once state guarantees right to jury trial. Fowiecnth Amendment guards 

against its arbitrary denial): Statt? 1'. TVilliams-FValka. 167 Wn.2d 889, 

896 n.2. 225 P .3d 913 (20 1 0) (''greater protection" for jury trial rights 

under atiicle I. sections 21 and 22 than federal constitution). 

Once a juror is selected to serve, the juror is presumed to be 

'"impmiial and above legal exception; otherwise he would have been 

challenged for cause." Stare 1·. Reid. 40 Wn.App. 319.322.698 P.2d 

588 ( 1985 ). A comi does not have unbridled discretion to remove a 

sitting juror. See e.g .. A1i11er ''·State, 29 P.3d 1077. 1083-84 (Ok. 

Crim.App. 2001) (collli's discretion to dismiss selected juror for good 

cause "ought to be used with great caution"); People r. Boll'ers. 87 

Cal.App.4111 7'22, 729 (Cal.App. 2001) (court's discretion to dismiss 

juror is "bridled to the extent" that juror's inability to perfonn his or her 
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functions must appear in the record as a ''demonstrable reality, and 

com1[s] must not presume the worst of a juror."). 

A selected juror may not be dismissed ror her inclination to vie\v 

the case more favorably to one party or her opinions on the sufficiency 

of the evidence. Dismissing a selected juror based on her viev,rs risks 

violating the right to an impartial jury because it may appear that the 

trial comi is reconstituting the jmy in order to reach a ~e11ain result. 

Stale 1'. Elmore, l55 Wn.2d 758. 767, 123 P.3d 72 (2005). 

CrR 6.5 provides that a juror shall be excused only after the 

couti has "found'' she is "unable to perform the dLtties" of a juror. RCW 

2.36.110 explains that the co uti slwll excuse a juror if she has 

''manifested unfitness as a juror by reason of bias, prejudice. 

indiiierence. inattention. or any physical or mental defect or by reason 

of conduct or practices incompatible with proper and efficient jury 

service." When considering whether to dismiss a juror. the cmui must 

en on the side of caution by protecting the defendant's constitutional 

right to ensure that a juror is not dismissed for his viev·/S of the 

evidence. Stater. Depa:;, 165 Wn.2d 842. 854, 204 P.3d 217 (2009). 



b. Juror 011e did 1101 commit misconduct and should not 
fum: been rt>mmwl on•r dt~/~'nse oNection (~tier being 
selected as a juror absent misbeharior 

The trial court removed Juror One from the jury over defense 

ol~jection. Tile court explained it was acting in "an abundunce of 

camion." 9A RP 165~. The court did nN find the juror demonstrated a 

"manifest unfitness'' to serve and because the juror was not actually 

prejudiced, biased. or otherwise untit, the com1 improperly removed 

her from the trial. The Comt of Appeals simply dcfetTed to the trial 

comt, hut the record shows the trial cou11 abused its discretion. 

Juror One had an unsolicited conversation \Vith a friend who 

told her he had once spoken to Mr. Wolter in passing. 9A RP 1646. 

1648-50. Juror One repo1ted the exchange immediately to the coutt, 

assured the court that she had not said anvthing to her fri~nd. and ·'it . .... 

docsn 't really mean anything." 9A RP 1646. 1651. She smv it as 'li]ust 

a coincidence" and "l still feel the same, I'm just here to do a job and 

that's it." Jd. at 1652. She agreed that her role was to listen to what she 

heard in the courtroom and not outside of it. !d. at 1654. 

When asked if anything about this contact impaired her ability to 

follow the Comt·s instmction on the law or the facts in the case. she 

said ·"No. I bop~? not." 9A RP 1652-53. The only thing, "if anything" 
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was that it "made it more. like personable. or like- - I don't knO\v if the 

word, like, humane or something." !d. at 1653. Her tl:iend had not given 

any personal impressions or opinions about Mr. Wolter. !d. at 1654-55. 

When defense counsel asked if the encounter impacted ber 

feelings about ~r. Wolter"s guilt or im10cence. the prosecution object~d 

to the question and the court sustained the objection. 9A RP 1652. 

Tbe court characterized the info1111ation as "somewhat 

innocuous·' and tound the juror had not deliberately violated a court 

order not to discuss the case. 9 ARP 1657. But the com1 dismissed this 

selected juror at the prosecution's request. The cou11 did not explain its 

ruling further, although when infonning the juror of her clismissnl, he 

told her she had not "done anything wrong." 9ARP 1658. 

Juror One did not manifest untitness to serve as required by 

RCW 2.36.11 0. and the comi did not find demonstrable unfitness. The 

juror did not solicit her friend's communication. she took steps to end 

the conversation, and she conscientiously repo11ed it to the trial judge. 

9A RP 1650. She did not learn substantive infom1ation about the case 

that would affect her deliberations and she said it did not mean anything 

to her. !d. at 1648. 1651-52. 
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Juror One said she did not think the conversation affected her 

ability to follow the instructions in lhe case. 9A RP 1652-53. She 

agreed that she would base her decision on evidence presented in the 

courtroom and not any infom1ation she came across outside the 

cowtroom. 9ARP 1654. She had no fixed bias or prejudice. She only 

expressed surprise that a thend had met Mr. Wolter and noted that the 

fact ofthis meeting made Mr. Wolter seem "humane." Id. at 1653. 

To remove a selected juror for bias. the record must show that 

the juror was unable to "tl)' the issue impmiially and without prejudice 

to the substantial rights of the pmiy challenging." Hough 1'. 

Stockbridge, 152 Wn.App. 328, 340, 216 P.3d 1077 (2009) (quoting 

RCW 4.44.170(2)). The coutt did not find Jumr One \vas unable to try 

the case impmtially. but rather decided to dismiss her. over defense 

objection. in an nbundance of caution. 9ARP 1658. 

\llany prospective jurors bad ambiguous feelings that they might 

be more inclined to favor prosecution witnesses, but that did not make 

themuntlt to serve. For example, the com1 denied Mr. Wolter's cause 

challenge to prospective juror 6, who had close thends or family in law 

enforcement. 6A RP 8l9. This person thought police ofticers were 

likely to be more credible. !d. nt 830. He said "I'm not sure" when 

11 



asked if he had a predisposition to favor police. and "I'm not positive'' 

when asked if he could treat law enforcement witnesses and lay 

witnesses the same it1 tenns of credibility. /d. at 8:22, 826. The court 

acknowledged the juror "candidly admitted" he might find some 

witnesses more credible, but ''rhat doesn't seem t0 me to he a 

disqualifYing t~ctor." !d. 

Prospective juror 6 ·s inc! ination to trust law enforcement 

witnesses was a mme specific potential bins than stricken Juror One. 

who merely thought it was possible that knowing someone who had 

once spoken to Mr. Wolter made him more humane. The double­

standard used by the court shows the unreasonableness of the court's 

decision to strike the seated juror, Juror One. 

The tangential information received by Juror One did not 

demonstrate a bias justifying her removal from the case after she was 

seated. She did not consider the infonnation about the greeting passed 

between Mr. Wolter and her friend to be meaningful and promised to 

follow the court's instm<.:tio~ far more directly than-prospective juror 

57. 9A RP 1652-54. Similarly to people who knew police officers. she 

might have a basis to see Mr. Wolter as more of a person, but she had 

no opinion of him, no information about the case, and it had "no effect" 
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on h~r llbility to decide the ~.:as~ based 1.1n th~ evidence presented. 9 A 

RP 165:2, 1655. 

This Cmnt should grant review due to the violation of Mr. 

Wolter's right to participate in the selection of a fair and unbiased jmy 

without undue interference from the jud12:e. . .... 

1 The court improperly admitted statements Mr. 
\Volter made to police without Afirauda warnings 
and after he requested counsel 

a. 1\Jr. Wolter was in custody when questio11ed by police 
o.flicers 1 l'ithout }vfir(mda wamings. 

The right to counsel and the rigbt to remain silent when accused 

of criminal activity are bedrock protections guaranteed by the Fifth and 

Sixth Amendments as well as a11icle I, s~ctions 9 and 22 ofthe 

Washington Constitution. Afiranda 1'. A.ri::::ona. 384 U.S. 436. 458. 466. 
.... . 

86 S.Ct. 1602. 16 L.Ed.2d 694 ( 1966 ). Custodial inteno~mtion must be 

prt!cedccl by advice that the defendant bas the right to remain s11ent and 

the right to the presence of an attorney during inteiTogation. Miranda. 

384 U.S. at 479. 

·'[T]he safeguards prescribed by Afiranda become applicable as 

soon as a suspect's freedom of action is cm1ailed to a 'degree 

associated with fonnal atTest."' Sratt: 1'. Harris, 106 Wn.2d 784. 789. 



725 P.2d 975 ( 1986) (quoting Bcrkemen·. McCarty, 468 U.S. 420. 104 

S.Ct. 3138, 315 L 82 L.Ed.2d 317 (1984) ). This objective test rests on 

the perspective or a reasonable person in the suspect's position. Stale l'. 

Herirage, 152 Wn.2d 210,218.95 P.3d 345 (2004). A person may 

reasonably perceive he is being held by police even though the police 

are still investigating whether they have probable cause to an·est. State 

1'. Short, 113 Wn.2d 35, 4L 775 P.2d 458 (1989) ("'sole inquiry (is] ... 

whether the suspect reasonably ~upposed his freedom of action was 

cmtailcd"'): State 1'. Solomon. 114 Wn.App. 781. 789, 60 P.3d 1215 

(2002) ("legs! inquiry [is] ... whether a reasonable person would have 

felt he or she \Vas not at libe11y to tem1inate tbe intelTogation and leave" 

{ intemal citation omitted)). 

Four police officers. who an-ived in separate cars. held Mr. 

Wo Iter by the side of the highway for almost one hour before he was 

formally arrested and given Miranda warnings. 2RP 215. The trial 

comt ruled that continued questioning does not require Miranda 

warnings until fom1al mTest. This mling is \\Tong because it 

enoneously focuses on when the poli~:e decided to anest. not tl1e 

established test of whether a reasonable person in Mr. Wolter's position 
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would have felt he was not at libetiy to tenninate the inten·ogation and 

leave. See Short, 113 Wn.:2d at 41: Solomon. 114 Wn.App. at 789. 

The court did not find that the State proved a reasonable person 

in Mr. Wolter's position would not have felt he was held to a degree 

associated with an-est even though the detention lasted close to one 

hour. there were many police ot11cers who came to the scene, and each 

one asked him pointed questions as pa11 of a ctiminal1nvestigation. CP 

22R-33: 2RP 201, 243. 249. They prepared to arrest him tor DUI after 

he admitted drinking and wobbled through tield tests, they held his 

d1iver's license througl1out. they veritied his connection to an out-of­

state an·est 'van·ant. they gave him Ferrier \.vamings and searched his 

car several times. all v.rhilc asking repeated questions about the no 

contact order and his relationship with Ms. Fredrickson. 2RP 200. 207-

08.210,212.214, 217~19. 221·22, 264,269,281.308. 

A reasonable person in Mr. Wolter's shoes would not have felt 

t1·ee to tcm1inate the inten·ogation and leave. but the cmnt applied the 

wrong test. waiting for fom1a\ atTest to trigger the right to Miranda 

warnings. Solomon. 114 Wn.App. at 789. The couti's failure to hold the 

2 State''· Ferrier. 136 Wn.2d 103. 118,960 P.2d 927 (1998). 
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State to its burden or proving Mr. Wolter did not reasonably feel free to 

terminate the inquiry constitutes an error oflaw. State 1'. Corona, 164 

Wn.App. 76, 78-79, 261 P.3d 680 (2011) (court abuses its disl:retion 

when it "applies the wrong legal standard or bases its mling on an 

erroneous view of the lmv"). The couti also etToneously ruled that Mr. 

Wolter was anested on the Wisconsin warrant, \Vhcn the police 

ndmittcd they had probable cause to arrest him for negligent driving 

fi·om close to the inception of the stop, as Sergeant Douglass Norcross 

admitted. 2RP 2R7; CP 230 (finding of fact 7). This Com1 should I...'Tant 
~ ~ 

review due to the enoneous interpretation of Mr. Wolter's custodial 

status based on the court's misapplication ofthe law. 

b. Mr. Wolter's requestfor an attorney during interrogation 
was not honored by police. 

1. IJ'hen a person requests a hn1:rer, the police must 
cease questioning him. 

It~ during questioning, an accused person requests counsel, ·'the 

inteiTL)gation must cease until an attorney is present." Miranda, 384 

U.S. at 474. A request for counsel means "some statement that can 

reasonably be construed to be an expression of a desire for the 

assistance of an attorney.'' Dm'is 1'. Unitt!d States. 512 U.S. 452,459. 
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114 S.Ct. 2350. 129 L.Ed.2d 362 (1994). Law enforcement ot1icers 

may not resume intenogation until counsel has been made available. 

EchFards r. Ari::ona, 451 U.S. 477,484-85, 101 S.Ct. 1880. 1885,68 

L. Ed.2d 3 78 ( 1981 ). This is u "rigid rule" protecting an '"undisputed 

right." Id. at 485. 

To invoke the right to counsel during custodial questioning. the 

suspect's request must be unequivocal. State 1'. Nvsta, 168 Wn. App. 

30. 4L 275 P.3d 1162, 1168 (2012). rev. denied. 177 Wn.2d 1008 

(:2013) (quoting Dm·is. 512 U.S. at 459). An unequivocal request means 

·'the suspect ·must articulate his desire to have counsel present 

sufficiently clearly that a reasonable police ofticer in the circumstances 

would understand the statement to be a request f(x an attorney.'" !d. 

In Nrsta. the defendant said he wanted an attomey in the context 

of a discussion about whether he would agree to take a polygraph. ld. at 

39. The prosecution trented it as equivocal because it seemed like he 

only wanted counsel to decide whether to take a polygraph. Jd. at 41-

42. But the Couti of Appeals disagreed. !d. at 42. 

Even though the request was to talk to an nttorncy before taking 

a polygraph. tbe detective was not pennitted to treat it this nan·owly. !d. 

at 39. Nysta explained, "all questioning must cease" when the request 
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for counsel is not ambiguous.Jd. at 42. '"If the inteiTogator does 

continue. the suspect's post request r13sponses ·may not be used to cast 

retrospective doubt on the clarity of the initial request itself."' Id. 

(quoting Smith\'. Illinois. 469 U.S. 91. 98. 105 S.Ct. 490. 83 L.Ed.2d 

488 (1984)). 

11. 1Hr. Wolter requested a lmtyer in clear language, as 
in Nvsta. 

Like N_1·sta. Mr. Wolter plainly requested a la"W')'er. But after the 

police continued questioning him. Mr. 'Volter agreed to answer 

questions as long as he received a lawyer before his clothes and blood 

were seized. 3RP 379-81. These later statements cannot cast 

retrospective doubt on Mr. Wolter's initial request. Because Mr. 

Wolter's request for counsel \Vas not bedgecl by words like "'maybe" or 

''perhaps.'' his invocation of his right to access an attorney was 

impennissibly ignored. Nrsra, 168 \Vn. App. at 41-42. 

While being pressed to have his clothes tested for blood during a 

lengthy intenogation. Mr. Wolter said. "the problem I have with that is. 

f tllink f need a lall:rer presemfor anything like that." 3RP 381 

(emphasis added). Mr. w·olter was not pennitted to further explain. but 

was intetTupted by police who said "before you go on with this,'· and 

18 



was told that it was important for him to tell his story now. 3RP 3 79~ 

81. After police pressure, Mr. Wolter agreed that he would answer their 

questions ·'but, that is, you kl1ov.'. it's like your nttomey tells you. you 

know, you cnn't be doing that." 3RP 38:?.. 

M·sta explains that the detectives impermissibly responded to 

Mr. Wolter's request t<.)r an attorney by ignoring and then limiting the 

request. When a person uses clear words to say "I'd like to have an 

attomey for that," the police are not free to intetTupt and tell the 

nccused that ''this is your chance to tell your story." This Comi should 

grant rcvie\v due to the violation of Mr. Wolter's tight to counsel and 

the cont1ict between this case and Nvsta. 

F. CONCLUSION 

Based on the torcgoing, Petitioner Dennis Wolter respectfully 

requests that review be granted pursuant to RAP 13.4(b). 

DATED this 26' 11 day of June :?.015. 

Respectfully submitted. 

s/ Nancv P. Col/;ns 
NANCY P. COLLINS (WSBA 28fW6) 
Washington Appellate Project (91052) 
Attomcys for Petitioner 
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BJORGEN, A.C.J.- Dennis Lee Wolter appeals his convictions for aggravated first 

degree murder and witness tampering, claiming that (1) the trial court en-ed by admitting a 

number of statements he made to investigating officers, (2) the trial court improperly dismissed a 

jwor dw·ing his trial, and (3) the jury's finding of one of the aggravating circumstances must be 

reversed due to instructionaJ error and insufficient evidence. We hold t!:J.at (1) ~he trial court did 

not en- in admitting Wolter's statements, (2) the trial court did not abuse its discretion in 

dismissing U1e juror, and (3) Wolter's challenge to the aggravating drcumstance is moot We 

affirm. 

FACTS 

A. \Volter's Ten·v 1 Stop and Arrests 

In May 2011, a neighbor called 911 to repon a loud and violent argument between 

Wolter and his girlfriend, Kori Fredericksen. Vancouver police officers responded and, after 

1 Terryv. Ohio, 392 U.S. 1, 20, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968). We refer to the 
officers' traffic stop of Wolter as a "Terry stop," because its legality is analyzed under Terry's 
requirements. See Pru.1s I.A.3. and C. of:he Analysis below. 
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investigating, arrested Wolter. The State charged Wolter with ·domestic violence fourth degree 

assault and domestic violence malicious mischief for ~he incident. At his first appearance for the 

charges, the Clark County District Court issued a no-contact order proh:biti.ng Wolter from 

contacting Fredericksen. 

Little more than a week after that first arrest, Officer Stefan Hausinger of the Camas 

Police Department stopped Wolter for speeding early in the morning on a dese1ted stretch of 

highway. When Hausinger approached the vehicle to speak with Wolter, he immediately 

smelled alcohol. Hausinger also noticed that Wolter's eyes \vere bloodshot, which led Hausinger 

to believe Wolter was intoxicated. More alarmingly, when Wolter produced his license and 

handed it to hi1:1, Hausinger noticed blood on Wolter's b.ands and face. On closer inspection, 

Hausinger. noticed "more blood, not just on his hands and face, but all over his body." 2 

Verbatim Report of Proceedings. (VRP) at 201. 

Hausingcr asked Wolter "what had happened and ... if he was okay." 2 VRP at 201. 

Wolter explained that the blood was not his, but instead bad come from his dog, who llad been 

hit by a car in Portland. Wolter's story wes quile detailed, providing the dog's breed, name, age, 

and :he facts of the accident. Wolter stated that the dog's l;llood had soaked him and his clothing 

whe11 he had picked it up to take it to a 24-hom veterinary clinic, where it died and was disposed 

of. 

Hausinger returned to his car, requested back-up so that he could perform field sobriety 

tests on Wolter, and requested a check on Wolter's license, which rurned up a felony mTest 

wanant matc.hing Woller's name and date of birth. Hausinger then asked dispatch to confirm the 

warrant. 

2 
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When back-up arrived, Hausinger again approached Wolter's car and asked him to step 

out and perform several voluntary field sobriety tests. Wolter assented and t\vo of the tests 

indicated that alcohol consumptLon had impaired his ability to drive. Hausinger then asked 

Wolter to provide a voluntary preliminary breath test. Wolte!" again essented and the test 

disclosed a blood alcohol content below the legal limit 

After finishing the field sobriety tests, Hausingc~· told Wolter he needed to verify the 

story about the dog before Wolter could leave and asked how he could do so. Wolter gave 

Hausinger the name of a friend he said he had been with and also told Hausinger that the receipt 

from the veterinary clinic's disposal of the dog's body was in his truck and would confinn his 

sto~-y. 

By this point, Officer William Packer and Sergean: Douglas Norcross had arrived. 

Hausinger and Norcross discussed the situation whiie Packer stood with Wolter at the back of 

Wolter's truck. Packer, who believeC. that Wolter had received the Miranda2 warnings, asked 

Wolter about the blood, and \Volter repeated his story about his dog. 

Hausinger and Norcross decided that a search for the receipt !night resolve the situation. 

Hausinger informed Wolter of his Ferrier3 rights and asked for petmission to search the truck, 

which Wolter gave. Wrule Hausinger performed the search, Norcross replaced Packer at the 

back of Wolter's truck and "just kind of et:gaged [Wolter] in conversation." 2 VRP at 280. 

Wolter again told the same story about his dog. Norcross, who found it odd that Wolter would 

have been travelling on the old highway instead of the r.ew, main one, asked Wolter about his 

2 Miranda 11. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). 

3 State v. Ferrier, 136 Wn.2d 103, 118-19,960 P.:2d 927 (1998). 
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route. Wolter sta~ed that he had needed to relieve himself and had been looking for an isolated 

place to do so. Packer, meanwhile, attempted to verify Wolter's story by contacting veterinary 

cliPJcs in Portland. He was able to frnd one clinic matching Walter's description, but it denied 

:hat Wolter had come in that night. 

Hausinger's search of Wolter's truck failed to turn up a receipt for a veterinary clinic 

visit. Hausinger did, however, find the no-contact order issued by the Clark County District 

Court forbidding Wolter from contacting Fredericksen. When asked about the order, Wolter 

assured the officers that the court had rescinded it that day because Frede1icksen had recanted 

her story. 

The officers then conferenced on how tc proceed. By this point, Wolter had told the 

officers that he had been on his way to visit Fredericksen. Norcross ordered an officer to try to 

contact her by phone and, w;,en that failed, by driving to find her apartment complex. The 

officers also decided to ask the Vancouver police officers to perform a welfare check at Wolter's 

residence "to make sure that there was nobody at the house who was injured or in need of any 

medical help, due to the amount of blood" on Wolter and his clothing. 2 YRP at 220. 

While \'.'aiting for the results of the welfare check, dispatch confirmed the existence of 

the wanant, and Hausinger confirmed ~hat the description on the warrant matched Wolter. 

Hausinger placed Wolter under arrest for both the warrant and negligent driving, handcuffed 

him, and read him the _Miranda warnings. Wolter told Hausinger that he understood his rights 

and was willing to waive them. Hausinger then transported Wolter to the Camas Police 

·Department for further questioning. 
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At the Camas Police Department, Hausinger received word that Vancouver police 

officers had discovered a "probable crime scene" at Wolter's house. 2 VRP at 230. Meanwhile, 

.still bothered by Wolter's odd choice of a route home, Norcross traveled up the highway, looking 

for anything out of place on the side ofthe road. Approximately a mile up the road from where 

Haus1nger stopped Wolter, Norcross found a bloody shoe on the road's shoulder. Norcross 

stopped, got out of his car, peered over the road's shoulder, and discovered Fredericksen's body 

down the steep embankment adjacent to tbe road. 

After booking Wolte:, Vancouver police detectives gave him the Mira!lda warnings and 

Wolter again agreed to wruve them and speak with police. After questioning Wolter about his 

dog and other matters, the detectives told him that they wanted to test his clothing to make sure 

the blood was canine and not human. The request resulted in the foEowing exchange touchir.g 

on \Volter's right to counsel: 

[Wolter]: [Y]ou're not getting anything from me without a \Varrant. 
[First Detective]: Okay. Fair call. 
[Second Detective]: \Vell, now, yeah, (inaudible)[.] 
[\Volter]: I will not do that. Helpful- helpful to you all night long. 
[Second Detective] Totally agree. 
[Wolter] I've been sitting here. If you want something, get a wan-ant 

for it. And - and, you know what? I really don't care if you take it, but I am just 
saying. 

[Second Detective] No, you're fmc. 
[Wolter] That's- that's something that is- you're going way over the 

line here. 
[First Detective] I appreciate your honesty. And I appreciate you being 

f01thcoming with that, okay? 
[Wolter] But I think something like that, I'd like to have an attomey 

present for that. 
[Second Detective] T:-uly, cool. 
[Wolter] For anything else. If you're going to assume- you know, 

have your assumption of things. I told you what the blood was-
[Second Detect:ve} Well, can I (inaudible) for one here? 
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[Wolter] --you're going to take this blood off- off me, you're going 
to have to have a warrant 

3 VRP at 378-79. 

After a b1ief aside, one ofthe detectives asked Wol~er about his request for counsel, 

saying, ';So, for clarification, you're saying that when wrt get to this point of dealing with your 

clothing, that's \Vhere you need your attomcy presen'.: with you[?]" 3 VRP at 381. Wolter 

responded, "Yeah, right. I will answer all your questions, I'll tell you what's going on ... but 

that is, you know, it's like yow- attomey tells you, you know, you can't be doing that." 3 VRP at 

382. 

After that exchange, the detectives began explicitly asking Wolter whether Fredericksen 

was dead and whether he had killed her. They hinted that they had discovered Fredericksen's 

body, told him that Vancouver police detectives had fotmd the bloody scene at his house, and 

made clear to him that they woulc use the deoxyribonucleic acid (DNA) evidence coveting him 

to prosecute him for murder. Wolter continued to assert his im1ocence tmtil he finally ended the 

interview by invoking his right to cmmsel. 

·.ASter that interview, police transported Wolter to the Clark County Jail with another 

aiTestee, Danielle Williams. When Williams asked Wolter what police had arrested him for, he 

replied, "Mtu·der." 11A VRP at 2171. Williams then realized that she knew Wolter because she 

had dated Fredericksen's stepson, and she asked Wolter whom he had killed. Wolter told her 

that he had killed Fredericksen and done so because "she had narced on him." llA VRP at 

2173. Wolter later contacted Fredericksen's stepsoE from jail a.11d asked him, obliquely, to 

convince Wil1iams not tO testify against him. 
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The State charged Wolter by amended information with aggravated first degree murder 

for the death of Fredericksen pursuant to RCW 10.95.020 and with witness tampering for 

attempting to induce Williams not to testifY in vjolation ofRCW 9A.72.120. TI1e State alleged 

that the murder was aggravated by t\NO of the circumstances prescribed in RCW 1 0.95.020, 

specifically, that: (1) "at the time [Wolter J committed the murder, there existed a comt order ... 

which prohibited [him] from either contacting the victim, molesting the victim, or disturbing the 

peace of the victim, and [he] had knowledge of the existence of that order" and (2) "Kori S. 

Fredricksen was a prospective, current, or former wLtness in an adjudicative proceeding and that 

the murder was related to the exercise of official duties to be performed" by Fredricksen.4 

Clerk's Papers (CP) at 326. 

B. The CrR 3.5 Hearing Ree:ardim! Wolter's Statements 

Before trial, the trial court held an evidentiary hearing, as required by CrR 3.5, to 

detennine the admissibili:y of Wolter's statements to police during the Terry stop and at the 

Camas Police Department. The trial court concluded that Walta's initial statements to 

Hausinger during the Ten:JI stop were admissible, despite the fact that he made them without 

receiving the Miranda warnings, because they were not the product of custodial interrogation. 

Rather, the court held Wolter's statements were the result of com.i"11Wuty caretaking questions 

associated with a Terry stop. :'he trial comt determined that Wolter's other statements to 

officers at the scene, although given without receiving the Minmda warnings, were admissible 

4 The State also alleged. that Wolter was armed with a deadly weapon when committing the 
murder, warranting an enhanced sentence under RCW 9.94A.533(4)(a). The jury found that 
\Volter was so armed and he has not appealed that finding. 
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because police obtained ~hem in a Ten'.)' stop rather than custodial detention. The trial couti 

concluded that Wolter's statements to detectives at the Camas Police De:?ruiment were 

admissible because he had :-eceived the Miranda wan1ings, waived his rights to remain silent and 

to counsel, and told police that he wanted them to provide him with an attorney ifthey attempted 

to take his clothing as evidence. The trial court determined that Wolter's request for counsel was 

conditioned on :UtJre events, allowing police to continue the interrogation. 

C. The Trial 

The trial court empaneled a jury, and tJ1e parties ;Jroceeded to trial. Five days into trial, 

juror 1 reported that someone had spoken to her about the case over the preceding weekend, a 

possible violation of the comt' s instrJctions to the jury. The trial comt brought the juror in for 

voir dire so that the parties could inquire about the communication . 

. The juror stated that she had mentioned her jury duty to a fi.'iend who then asked if the 

juror was serving on Wolter's j my. Althoug~ the juror told the friend she could not discuss :he 

matter further, he told her, without prompting, that he knew Wolter and had spent time in jail 

vvith him. TI1e friend also related a brief conversation he bad with Wolter du:·ing their shared 

incarceration. 

Ultimately, the trial court asked the jmor whether there was "anything about the 

conversation that would impair [her] ability to fol1ow the Court's instructions 0::1 the law or the 

facts in the case?" 9A VRP at 1652. She replied, "No. I- I hope not. That's all I can- I've 

never done this before, so-[.]" 9A VRP at 1653. The defense followed up, asking the juror if 

there was "anything about [her] conversation with [her] friend ... -that [was] impacting [her] 

thinking toward either party in tbis case?" 9A VRJ> at 1653. The ju-:or responded, 

8 



No. 45041-1-II 

Mmm, I don't know. I mean, to be honest, I think, if anything, to me, it just 
made it more, like, personable, or like- I don't know if the word, like, humane or 
something. Like just because- that's all. That's all I can tell you. That's it. It just 
made it more real, like, someone that I knew, like, had a discussion and that - 1 
don't know. That's just all. I don't know -I don't know howl feel about it. It's 
weird. All of it is weird. 

9A VRP at 1653. 

The State moved, over defense objections, to dismiss the juror. The trial court granted 

the motion, stating, 

l don't find that the juror, Juror Number 1, deliberately violated the order. 
Apparently, she misunderstood :hat ::.he needed to be more aggressive in cutting off 
the conversation \~·hen it occurred. .And the information that was related in itself is 
somewhat iiiDocuous; however, I have to agree with the State that, apparently, the 
-the person relating it 10 her and the type of information rhat was related seems to 
have had an effect on the juror's ability to be fair. For that reason, I will excuse 
her and seat the first alternate. 

9A VRP at 1657 (emphasis added). 

The trial court then called the juror in and excused her, telling her that 

I didn't particularly find that you had done anything wrong; you should have 
been more aggressive with your friend about getting them to cut off their statements 
to you. But the statements seemed to have had some effect on you and in an 
abundance of caution, I'm going to make sure that only jurors who don't have that 
sort of outside information in effect are seated. 

9A VRP at 1658. 

The State presented evidence that Wolter r.ad killed Fredericksen and that the murder had 

been accompanied by the existence of several of the aggravating circun1stances codified in RCW 

1 0.95.020. The deputy prosecutor handling domestic violence cases in Clark County District 

Court in May 2011 testified about Wolter's prosecution for the assault and malicious mischief 

offenses cmmnitted a week before Fredericksen's murder. He testified that Fredrickson "was L.1e 

named victim in the case and ... was a witness for the State" and that she "would be the most 
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important witness for the State in the -· in the case.,. 1 OA VRP at 2009. The prosecutor also 

"Cestified that Wolter was aware of the no-contact order between himself and Fredericksen and 

::hat it was in effect at the time ofFredericksen's murder. Williams testified that Wolter stated 

that he 11ad killed ?redericksen because she had "narced" on him. llA VRP at 2173. 

The jury found Wolter guilty of first degree murder and witness tampering. The jury also 

returned special verdicts ±inding the two aggravating circumstances alleged by the State. 

Wolter now appeals. 

ANALYSIS 

I. WOLTER'S STATEMENTS 

Wolter contends that the trial court er:ed by admitting statements obtained by police at 

the scene of the Teny stop and during the interview with detectives after his arrest. After a brief 

survey of our s:andard of review and the principles set out in Miranda and its progeny, we 

address Wolter's claims in turn, holding against each of them. 

A. Applicable Legal Princioles a11d Standard of Review 

1. CrR 3.5 

CrR 3.5 govems the admissibility of statements by a criminal defendant. The rule requires 

the trial court to hold a hearing and make findings of fact and conclusions of law concerning the 

admissibility of those statements. CrR 3. 5. 

We review challenged findings of fact entered after the trial cou1i's CrR 3.5 hearing for 

substantial evidence. State v. Rosas-Miranda, 176 Wn. App. 773, 779, 309 P.3d 728 (2013). 

Substantial evidence is evidence sufticient to "persuade a fair-minded, rational person of the 

truth of the fmdir:g." State v. Shuffeien, 150 Wn. App. 244, 252,208 P.3d 1:67 (2009). 
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Unchallenged findings are verities on appeal. State v. Broadaway, 133 Wn.2d 118, 131, 942 

P.2d 363 (1997). Ifthe trial court's fmdings are unchallenged or supp01ted by substantial 

evidence, we then review de novo whether those findings of fact support the trial court's 

conclusions of Jaw. Rosas-Miranda, 176 Wn. App. at 779. 

2. Miranda 

The Fifth Amendment to the United States Constitution provides that "[n]o person ... 

shall be compelled in any criminal case to be a witness against himself." The due process clause 

of the Fourteenth Amendment to the United States Constitution incorporates this provision, 

making it applicable to action by the states. Malloy v. Hogan, 378 U.S. 1, 6, 84 S. Ct. 1489, L2 

L. Ed. 2d 653 (1964). 5 

In Miranda, the United States Supreme Court "addressed the problem of how the 

privilege against compelled self·incrimination guaranteed by the Fifth Amendment could be 

protected from the coercive pressures that can be brought to bear upon a suspect in the context of 

custodial interrogation." Berkemer v. }vfcCarty, 468 U.S. 420,428, 104 S. Ct. 3138, 82 L. Ed. 2d 

317 (1984) (citing Miranda, 384 U.S. at 436). We review whether a suspect was in custody for 

purposes of .Mirartda by examining, under the totality of the circumstances, V·ihether '"there 

[was] a "formal arrest or restraint on freedom of movement" of the degree associated with a 

formal arrest."' Thompson v Keohane, 516 U.S. 99, 112, 116 S. Ct. 457, 133 L. Ed. 2d 383 

(1995) (quoting Cal(fornicr v. Beheler, 463 U.S. 11~1, 1125, 103 S. Ct. 3517, 77 L. Ed. '2d 1275 

5 In his assignments of error, Wolter claims that the admission of his statements also violated 
article I, seciions 9 and 22 of the Washington State Constitution. He offers no specific argument 
based on the s::ate constitution, and we consider the claim of error waived. State v. Goodman, 
150 W11.2d 774, 782, 83 P.3d 410 (2004). 
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(1983) (quoting o,.egon V. A1arhiason, 429 U.S. 492, 495, 97 S. Ct. 711, 50 L. Ed. 2d 714 

(1977))). 

The Miranda Court held that preserving the privilege against self-incrimination required 

that ''custodial interrogation be preceded by advice to the putative defendant that he [or she] has 

the right to remain silent a:1d also the right to the presence of an attorney." Edw•ards v . .Arizona, 

451 U.S. 477,481-82, 101 S. Ct. 1880,68 L. Ed. 2c1378 (1981) (citing A1iranda, 384 U.S. at 

479). If police secure a valid waiver ofthese rights, they may freely question a defendant, Davis 

v. United States, 512 U.S. 452,458, 114 S. Ct. 2350, 129 L. Ed. 2d 362 (1994), and the trial 

court may admit a.1y statements the suspect makes to police dtui.ng the interrogation. Missouri v. 

Seibert, 542 U.S. 600, 608~09, 124 S. Ct. 2601, 159 L. Ed. 2d 643 (2004). However, without 

su:h a waiver, any inculpatory statefuents obtained through custodial interrogatio:1 are generally 

inadmissible. Seiberr, 542 U.S. at 608. 

3. Terry 

The state and federal constitutions generally prohibit the police from seizing a person 

without a warrant supp011ed by probable cause. State v. Menesee, 174 Wn.2d 937, 942-43, 282 

P.3d 83 (2012) (citing U.S. CONST. amend IV and WASH. CONST. rut. I,§ 7). Among the limited 

exceptions to this prohibition is an investigative detention, or Terry stop. State v. Day, 16l 

Wn.2d 889, 896, 168 P.3d 1265 (2007). A Terry stop is valid if"justified at its inception" and 

"reasonably related in scope to the c:rcumstances which justified" the stop. Terry v. Ohio, 392 

U.S. 1, 20, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968); Day, 161 Wn.2d at 895-96. A stop is 

justified at its inception where the detaining officer can "point to specific and a1ticulable facts 

which, taken together >vith rational inferences from those facts, reasonably warrant" allowing the 
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officer lo detain a suspect without a warrant. Terry, 392 U.S. at 21; Day, 161 Wn.2d at 895-96. 

The stop is related in scope to the circumstances justifying it where brief a.'1.d of umited 

intrusiveness. Terry, 392 U.S. at 24-27; Day, 161 Wn.2d at 89;>. 

Whe:-e police detain a suspect in a traffic or Ten:v stop, they "significantly curtailO" the 

detainee's "'freedom of action., Berkemer, 468 U.S. at 436,439 (quoting OHIO REv. CODE 

ANN. § 4511.02 (1982)). These detainees are, however, not in custody for purposes of Miranda 

for twc reasons. Berkemer, 468 U.S. at 437-40. First, traffic or Terry; stops "[are] pTesumptively 

temporary and brief': the detainee can expect to answer a limited mm1ber of q'.lestions but will 

then likely "continue on his [or her] way." Berkemer, 468 U.S. at 437, 439-40. Second, traffic 

or Terry stops are less '"police dominated"' than jailhouse interrogations. Berkemer, 468 U.S. at 

438-39. The stops occur in public, rather than in the hidden confines of a jailhouse, and involve 

a limited number of police o:ficers. Berkemer, 468 U.S. at 438. 

B. The CrR 3.5 Findings of Fact and Conclusions of Law 

WolLer assigns error to two of the trial court's findings and p01tions of three of its 

conclusions that he claims actually c.onstitute findings. Appellant's Opening Br. at 2-3 (assigning 

enor to findings of fact 7 and 9 and conclusions oflaw 3, 5, and 9). \Ve treat "[s]tatements of 

fact included within conclusions of law" z.s factual findings and review them as such. Kunkel v. 

Meridian Oil, Inc., 114 Wn.2d 896, 903, 792 P.2d 1254 (1990). 

Substantial evidence suppolts each of the challenged findings that are actually factual 

f~ndings. 6 Wolter first contends that the trial comt's findings "misstateD the timing of the police 

6 As later discussed, Wolter's challenges to conclusion of law tlu·ee and nine are r:.ot factual and 
are addTessed below as challenges to the trial court's legal conclusions. 
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investigation and reason" for his arrest. Br. of Appellant at 2. Hausinger, however, testified to 

the timing and reason for arrest found by the trial court. Thus, substantial evidence supports this 

;;hallenged finding. Wolter next claims that th~trial cocrt erred by finding that the interview 

with city of Vancouver detectives only continued for "a few more minutes." CP at 231. The 

record shows that the interview following that first request for counsel was brief, thus supporting 

this finding. Wolter finally contends that the trial court erred by fmcling that. the police clarified 

Wolter's first request for counsel ~ust after he made it. The record shows exactly that. 

C. The Ten-v Stop 

I w-rung now to the nature of the Terry stop, Wolter first argues that the statements 

obtained by po~ice during it were the product of custodial intelTogation perfonned without first 

providing him the Miranda wa::nings. For the reasons ~elow, we hold that Wolter was not in 

custody during the Terry stop and, consequently, the trial court did not err by admitting the 

statements Wolter made curing the stop. 

Police stopped Wolter in what was essentially a combined iTaffic and Ten:v stop. The 

stop occurred on a public roadway and police asked him a limited number of questions, all 

directed tO\vard confmni.ng or disproving his explanation of how he had become covered in 

blood. The scope and duration of the stop was reaso:1ably related to its legitimate purposes, 

determining whether Wolter or another person needed emergency medica1 attention and 

investigating the circumstances that reasonably led the officer to suspect Wolter may have 

committed a crime. Berkemer, 468 U.S. at 439 (quoting United StaTes v. Brignoni-Prince, 422 

"U.S. 873, 881,95 S. Ct. 2574,45 L. Ed. 2d 607 (1975)). Under Berkemer, Wolter was not in 

custody for purposes of Miranda. Hausinger and the other officers did not need to provide the 
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Miranda warnings to Wolter, and the trial court did not err by admitting the statements Wolter 

made to the officers at the scene of the stop. 

Nevertheless, Wolter co::1tends that two factors transformed the traffic and Terry stop into 

a custodial detention requiring .Miranda warnings: the evidence that police gathered and the fact 

that police took his License and did not give it back to him before his ruTest. These arguments fail 

to persuade. 

Wolter's claim that the detention became custodial because police had gathered evidence 

against him improperly focuses on the subjective intents of the stop's participants. The test used 

to determine whether police have taken a suspect into custody for purposes of Miranda is 

objec~ive. Berkemer, 468 U.S. at 442. "An officer's knowledge or beliefs may bear upon the 

custody issue if they are conveyed, by word or deed, to the individual being questioned," but 

otherwise are irrelevant to our review of whe:her an individual is in custody. Stansbury v. 

California. 511 U.S. 318, 325, 114 S. Ct. 1526, 128 L. Ed. 2d 293 (1994); Berkemer, 468 U.S. at 

441 ~42. \Vhatever evidence police had, and whatever their suspicions, they never communicated 

to Wolter that he would be arrested for auy of these things until they actu~lly took him into 

custody. Th"Js, their knowledge or suspicions were inelevant to whether he was effectively in 

custody. Even if Wolter conectly believed that policewould arrest him given what they knew, 

that belief is also irrelevant. Stansbury, 511 U.S. at 323 (detainee's subjective belief irrelevant to 

issue of custody). 

Instead, we look to the objective circumstances of the stop, and, on balance, they do not 

suggest that a reasonable person would have "gauge[d] the breadth of his or her 'freedom of 

action''' to be restricted to the degree associated with formal an·est. Stansbury, 511 U.S. at 325 
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(q:.lOtng Berkemer, 468 U.S. at 440). The officers did not physically restrain Wolter, either with 

Jandcuffs or by placing him in a police vehicle. State v. Rehn, 117 Wn. App. 142, 155, 69 P.3d 

379 (2003). Nor did they unholster their weapons. Staie v. Marshall, 47 Wn. App. 322, 326, 

73 7 P.2d 165 (1987). Further, pollee did not order Wolter to obey any commands: they only 

asked him to voluntarily undergo field sobriety tests and to consem to the search of his truck. 

State v. Ustimenko, 137 Wn. App. 109, 116, 151 P.3d. 256 (2007). Nor does Wolter contend that 

he requested and was denied permission to leave dming the stop. Finally, the scope and duration 

of the stop, as already noted, was reasonably related to its legitimate purpose of determining .if 

Wolter or anyone else was in need of help and whether he may have been involved in a crime. A 

reasonable person in those circumstances would not believe that this was anything more than a 

Terry stop and \.VOuld not understand himself or herselfto be effectively under arrest during the 

stop. 

Wolter's claim tha~ his detention became custodial because police kept his license is also 

lU1availing. A reasonable motorist "expectfs}, when ~e sees a policeman's light flashing behind 

him ... that he will be obllged to spend a short period of time answering questions and waiting 

while the of:S.cer checks his license and registration." Berkemer, 468 U.S. at 437. Police could 

unquestionably take Wolter's license to check his ident:ty. They could also detain him lll1til they 

had verified he had no outstanding wan-ants. Since the police could validly keep Wolter on 

scene while they ve1ified a lack of arrest warrants without making the detemion custodial, they 
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could keep his license while they ran those checks withou: making The situation custodial. See 

Berkemer, 468 U.S. at 437-38; State v. Ferguson, 76 Wn. App. 560, 886 P.2d 116-i (1995). 7 

Wolter makes two further argwnents of enor related to the CrR 3.5 hearing. First, he 

contends tnat the trial court etTed because it "made no finding that the State proved. a reasonable 

person in [his] position would have felt he was not being held by the police to a degree 

associated with arrest." Br. of Appellant at 24. Specifically, Wolter claims that by failing to do 

so, the trial comt applied the wrong legal standard. Whether a reasonable person would have felt 

that he or she was effectively in custody under the facts present here is a question oflaw, not of 

fact. Thompson, 516 U.S. at 112-16; State 1'. Lorenz, 152 Wn.2d 22, 36, 93 P.3d 133 (2004). 

Any trial court findings would have been superfluous on review of the custody question. 

Thompson, 516 U.S. at 112-16. The trial court did not err. 

'Nolter also contends that the trial court erred in finding that police anested him for the 

out-of~state wammt because they "had probable cause to arrest him for negligent driving from 

close to the inception of the stop." Br. of Appellant at 27. Hausinger testified that he arrested 

Wolter for both negligent driving and the out-of-state warrant, meaning the trial court's frnding 

is correct, if incomplete. Regardless, the fact that police had probable cause to arrest Wolter 

before they did so is irrelevant to whether he was in custody. State v. Harris, 106 Wn.2d 784, 

789-90,725 P.2d 975 (1986); see Stansbury, 511 U.S. at 323 (citing Beckwith v. United States, 

425 U.S. 344,96 S. Ct. 1612,48 L. Ed. 2d 1 (1976)). 

7 In Ferguson police appear to have taken and kept Ferguson's license, but the co'.lrt held that he 
was not in custody for purposes of A1iranda. 76 Wn. App. at 563, 568. Ferguson apparently d!d 
not argue that the taking and keeping of the license made the detention custodial, so it is not 
precedential, but it is instructive given that Division One of our com1 found that Ferguson was 
not in custody after its de novo review of the issue. 
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The totality of the circumstances shows that Wolter's detention was not custodial until 

Hausinger announced he was arresting him, handcuffed him, and placed him in a squad car. 

Without CLtstody, questioning cannot constitute custodial intenogation and Miranda is not 

implicated. We bold that the trial coLn1 properly admitted the statements he made to officers 

during the detention. 

D. The Interview 

Wolter next contends that the trial court eiTed by admitting statements he made during his 

interview with detectives after his arrest. Specifically, he contends that the statements were 

indmissible because he made them after he requested that police provide him with counsel. We 

hold that the officers honored Wolter's limited assertion of his right to counsel and that Miranda 

did not require the exclusion of the statements. 

A defendant may assert his or her right to counsel in a limited fashion. Connecricut v 

Barrett, 4 79 U.S. 523, 529-30, 107 S. Ct. 828, 93 L. Ed. 2d 920 (1987). Wl1ere the police honor 

a limited assertion of the right to counsel, Miranda does not require suppression of the 

statements they obtain fTom the defendant. Ban·ett, 479 U.S. at 529-30. 

Wolter asset1ed his 1ight to counsel in a limited \vay. He asked that the police provide 

him counsel before taking his clothing as evidence and then explicitly stated his ·willingness to 

otherwise answer questions. The police honored his limited request for counsel> and therefore 

his "right to choose ~etween silence and speech," the right guaranteed by Miranda. 384 U.S. at 

369; Ban·ert, 479 U.S. at 529. Wolter "chose to speak." Barrett, 479 U.S. at 529. The trial 

cow1 properly admitted his statements. Barrett, 479 U.S. at 529-30. 
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II. R.EMOV AL OF THE JUROR 

Wolter next claims that the trial court "interfered with [his] right to a jury trial by 

removing a seated juror who was not biased, partial, or unable to serve." Br. of Appellant at 12. 

We disagree. 

A. A!mlicable Le2al Pdnciples and Standard of Revie\v 

Th_e State and criminal defendants both have.the right to trial before an impartial jury. 

WASI-L CONST. mt.l, § 22; U.S. CONST. amend. VI; State v. Hughes, 106 Wn.2d 176, 1 &5, 721 

P.2d 902 (1986) (citing Hayes v. Missouri, 120 U.S. 68,70-71, 7 S. Ct. 350, 30·1. Ed. 578 

(1887)). The jury must therefore be "free] from ... bias against the accused and for the 

prosecution, b1:t (also] free[] from ... bias for the accused and against the prosecution." Hughes, 

106 Wn.2d 185. The guarantee of an impartial jury does not, however, emitle the State or a 

criminal defendant the right to trial by a "particular juror or by a panicular jury." Stare v. 

Ge11try, 125 Wn.2d 570, 615, 888 P.2d 1105 (1995). 

We review the trial court's dismissal of a juror for an abuse of discretion.8 State v. 

Depaz, 165 Wn.2d 842, 852, 204 P.3d 217 (2009). Both sta1ute and court rules constrain that 

discretion. See Ortis v. Stevenson-Carson Sch. Dist. No. 303, 61 Wn. App. 747,751-52,812 

P.2ci 133 (1991). RCW 2.36.110 provides that 

[i]t shall be the duty of a judge to excuse from futther jw-y service any juror, who 
in the opinion of the judge, has manifested unfitness as a juror by reason of b1as, 
prejudice, indifference, inattention, or arty physic.al or mental defect or by reason 
of conduct or practices incompatible with proper and efficient jury service. 

8 The special constraints on the trial court's discretion to dismiss a juror after submitting a case 
to the jury are inapplicable, since the case had not yet been submitted. See, e.g., State v. Elmore, 
!55 Wn.2d 758, 778, 123 P.3d 72 (2005), and Depaz, 165 Wn.2d at 852-58. 
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CrR 6.5 provides that "[i]f at any time before the submission of the case to the jury a juror is 

fo1md unable to perform the duties the court shall order the juror discharged." We have 

interpreted these provisions to "place a continuous obligation on the trial comt to excuse any 

juror who is unf1t and tmable to perform the duties of a juror." State v. Jorden, 103 Wn. App. 

221, 227, 11 P.3d 866 (2000). 

Whether ajw-or is unfit because of bias or prejudice is a question of fact. Ottis, 61 Wn. 

App. at 753-54. Because the trial court observes the juror answering questions when asked about 

possible bias, we accord great deference to its factual detem1inations about a juror's ability to 

serve impartially. State v. Rupe, 108 Wn.2d 734, 749. 743 P.2d 210 (1987); Ortis, 61 Wn. App. 

at 755-56. 

B. Propriety of:he Dismissal 

The trial court had tenable grounds to find the juror had become biased. Although the 

jmor did express that she thought she could follow the trial comi' s instructions during vo:iJ: dire, 

she also stated that Wolter's <:oniact with he:: friend had affected her thinking about the case. 

The trial court resolved the juror's contradictory answers about her ability to serve impartially by 

fmding that the conunw1ication with her friend "seems to have had an effect on the juror's a':Jility 

to be fair." 9 A VRP at 165 7. We defer to that finding. 

The trial court had tenable reasons to excuse the juror. Once the trial court found that the 

communication had biased the juror, it had no discretion: it had to dismiss the juror under our 

interpretation ofRCW 2.36.110 and CrR 6.5, Jorden, 103 Wn. App. at 227, in order to safeguard 

the State's right to an impartialjmy. Hughes, 106 Wn.2d at 185. There was no abuse of 

discretion. 
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Wolter, however, contends that the trial coun actuaJy found that the juror had not 

committed misconduct, citing the portio::t of the record where the trial comt dismissed the juror 

after telling her that "she had not 'done anything wrong. "'9 Appellant's Br. at 17 (quoting 9 A 

VRP at 1658). As just noted, the trial coUii explicitly fom1d that the communication had biased 

:he juror. In the pmtion of the record Wolter cites, the trial c.ourt stated, "I don't find that the 

juror, Juror Number 1, deliberately violated the order. Apparently, she misunderstood that she 

needed to be more aggressive in catting off the eonversation when it oceun-ed" before finding 

:.he had become biased and ruling that "(f~or that reason, I will excuse her and seat the first 

alternate." 9A VRP at 1657. With tnis, the court was explaining that i1: had not found intent to 

disregard its orders, only that the juror had actually done so. The court did not flnd an absence 

of misconduct on the part of the juror. 

Wolter also contends that the trial court abused its discretion in dismissing juror 1 

because it denied his motion to dismiss other jcrors who, he contended, shmved greater bias than 

that juror. This argwnent fails for three reasons. First, RCW 2.36.110 and CrR 6.5 do not define 

bias or prejudice on a relative scale: once the trial court determines a juror is biased, it must 

dismiss the juror regardless of its decision about the bias of other jurors. See Jorden, 103 Wn. 

App. at 227. Second, Wolter's argument would only seem to prove that the trial court ened by 

110t dismissing those jurors, but he has not assigned error to those decisions or asked that we 

9 In conjunctio:1 with this argument, Wolter contends that we should review the dismissal 
without deference to the trial comt because the trial coun did not explicitly state it was basing its 
finding on its observations of the juror dUiing the voir dire related to the incident. But the trial 
coUli heard juror 1 's contradictory answers conceming her ability to serve fairly and resolved the 
cotmadictioll by flnding the communication had biased her. That flnding was inherently based 
on the trial court's observation of the jcror's answers, and we must defer to its flnding. Rupe, 
108 Wn.2d at 749. 
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grant him relief based on any error in refusing to dismiss those jurors. Therefore, he has waived 

any clatm ofenorto the seating ofthese other jurors. RAP 10.3(a)(4), (7). Finally, the potential 

jurors that Wolter claims exhibited more bias than juror 1 stated during voir dire that they could 

be fair and that they· couJd hold the State to its burden of proof based on admissible evidence. 

TI1e trial couti heard the jurors' ans\vers and found no bias, and, again, we defer to that 

determination. Rupe, 108 Wn.2d at 749. 

III. AGGRA VA TfNG CIRCUMSTANCE 

\Volter finally claims that (l) the trial court en·oneousty instructed the jury on one of the 

aggravating factors alleged by the State and that (2) the State failed to present sufficient evidence 

ofthe aggravator. Wolter's claims concerning the aggravator are moot because we cannot grant 

him meaningful relief. 

Here, the jury found the existence of two aggravating circumstances. First, it found that 

Fredericksen was a witness ir. an adjudicative proceeding and that her murder related to her 

official duties. RCW 1 0.95.020(8). Wolter challenges this aggravator. Second, the jury also 

found that, at tbe time Wolter murdered Fredericksen, he knew that a court order prohibited him 

from "contacting [her], molesting [her], or distmbing [her] peace." CP at 326; RCW 

1 0.95.020(13 ). Wolter assigns no error to this fm~ing. 

The jury's finding of a single aggravating circumstance elevates premeditated first degree 

murder to aggravated first degree murder. RCW 1 0.95.020. <;onsequently, regardless of our 

disposition of Wolter's challenge to the witness aggravator, Wolter would still be guilty of 

aggravated first degree mmder because ofthe no-contact aggravator. RCW 10.95.020(13). 

RCW 10.95.030(1) would still require that he receive a sentence oflife imprisonment without the 
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possibility of parole. Therefore, we can provide Wolter with no meaningful relief. His claims 

about the aggravator are moot and we decline to address them. Yakima Police Patrolmen's Ass 'n 

v City of Yakima, 153 Wn. App. 541, 552, 222 P.3d 1217 (2009). 

CONCLUSION 

The trial court did not en by admining Woaer's statements to the investigating officers 

and had tenable grounds and tenable reaso:1s for dismissing the juror. Further, even if\:ve accept 

Wolter's arguments about one of the aggravating circumstances, we can grant him no relief 

regarding his sentence for aggravated murder, rende1ing his arguments moot. We affirm. 

A majority of the panel ha>.•ing determined that this opinion will not be printed in the 

Washington Appellate Reports, but '\.\·ill be filed for public record in accordance with RCW 

2.06.040, it is so ordered. 

V.le concur: 

_\A~J-­
w~ik~~,J rr 
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