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A. IDENTITY OF PETITIONER

Petitioner Daryl C. Reid asks this Court to review the decision of
the Court of Appeals referred to in Section B.

B. COURT OF APPEALS'S DECISION

Petitioner seeks review of the Court of Appeals’s decision in State
v. Darvl C. Reid. COA No. 46137-4-11, filed July 21, 2015. Opinion
attached at Appendix.

C. ISSUES PRESENTED FOR REVIEW

1. Whether this Court should accept review of the Court of
Appeals’s opinion that the state established a sufficient chain of custody at
trial to admit a baggie of methamphetamine?

2. Whether this Court should accept review of the Court of
Appeals’s opinion that defense counsel was not unconstitutionally
deficient in defending Mr. Reid’s possession of methamphetamine charge
by arguing unwitting possession?

D. STATEMENT OF THE CASE

On November 5, 2013, Mr. Reid began a period of incarceration at
the Cowlitz County Jail RP' 73, 81. Because he came into jail with a back
injury, he needed a lower bunk. RP 74-75. He was housed in a lockdown

unit with inmate Jeremiah Landis. RP 31, 37, 83.

" This appeal has only a single volume of verbatim (“RP™).



Before being incarcerated, Mr. Reid was twice searched: once by
law enforcement and again by corrections staff during booking. RP 42, 73.
Mr. Reid did not have methamphetamine in his possession during either
search. RP 76.

As part of the booking process, Mr. Reid changed from his
personal clothes to jail “greens.” RP 26-27, 42-43. As he was being moved
to his assigned cell, just as all inmates do, he stopped and picked up a
ubiquitous jail bucket. RP 38-39. Jail buckets are packed by worker
inmates. RP 39. Each jail bucket contains exactly two wool blankets, two
sheets, and one towel. RP 38 The buckets are Tupperware-like and
approximately two feet wide and two feet deep. RP 33. Inmates have the
freedom to use the buckets to store personal items such as commissary
purchases and court papers. RP 38. After each inmate picks up a bucket
post-booking, the bucket remains in their cell. RP 44-45. Buckets are
subject to search by correction officers at any time. RP 33. The buckets do
not lock and do not have lids. RP 38. One inmate could easily put items in
another inmate’s bucket. RP 46.

Mr. Reid had no personal property and did not use the jail bucket
after he removed from it what he needed for comfort. RP 74-75, 79.

Inmate greens and linens are swapped out once a week. RP 26. The

swap out occurs on a precise schedule by cell unit area. RP 28. On
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Saturday, November 9, corrections officers came to Mr. Reid’s assigned
cell unit to do the swap out. RP 29. While inmates change their clothes
outside of their cells, corrections officers search each cell for contraband.
RP 29.

Corrections Officer Joel Treichel searched Mr. Landis’s and Mr.
Reid’s cell. RP 25-26. 32. Officer Treichel estimated the cell was about
eight feet by ten feet and fifteen feet deep. RP 31. Fixtures in the cell were
a bunk bed and a stainless steel toilet-sink combo. RP 31. The cell did not
leave room for privacy. RP 32. To Officer Treichel, it looked like Mr.
Landis had made his bed on the floor rather than sleeping on the upper
bunk. RP 33. Per Officer Treichel, inmates commonly did not want to
sleep on the upper bunk. RP 33, 45. In addition to the fixtures. there were
two of the ubiquitous jail buckets in the cell. One was partially under the
bed thus closer to Mr. Reid’s lower bunk. RP 33. The other was closer to
where Mr. Landis may have been sleeping. RP 33, 45-46. Officer Treichel
assumed the bucket closer to Mr. Reid was used by Reid and the bucket
closer to Mr. Landis was used by Landis. RP 44-45. This, however, was
just an assumption on Officer Treichel's part as he had no real way to
know who, if either, was using the buckets. RP 47.

In searching the bucket closer to Mr. Reid, Officer Treichel found

“a little baggie, and it looked like what I thought drugs would look, you



know, in a baggie, what I've seen before drugs look like.” RP 34. It was
square and about two inches by two inches. RP 47. The baggie was laying
underneath some paperwork. “Mr. Reid’s name was on the papers,” per
Officer Treichel. RP 34. The baggie was not otherwise concealed. RP 34,
49. Officer Treichel did not recall the nature of the paperwork and he did
not seize it." RP 24-49. Officer Treichel confronted Mr. Reid and Mr.
Landis about the baggie. RP 79. Mr. Reid had never seen the baggie
before. He had no idea where it came from. RP 79, 80, §1.

Cowlitz County Sheriff’s Deputy Derek Baker responded to the
call of suspected drugs in the jail. RP 53. Officer Treichel did not hand
him anything. RP 53. Rather, an unidentified booking officer handed
Deputy Baker “the drugs that were found in the jail.” RP 35, 53-57. In
contrast to Officer Treichel’s description of the baggie, Deputy Baker
described the item he received from the booking officer as a small Ziploc
baggie “wrapped with electrical tape with another pharmaceutical — a
known pharmaceutical wrapping that was opened attached to it as well.”
RP 54.

Deputy Baker packaged the baggie he received from the booking
officer and put it into evidence at the sheriff’s office. RP 56. That baggie

was admitted over objection at trial as Exhibit 1. RP 63-64. Mr. Reid

- No papenwvork was admitted as evidence.



challenged the admission arguing no adequate chain of custody had been
established. RP 63-64. Officer Treichel never identified Exhibit | as the
baggie he found in the cell shared by Mr. Reid and Mr. Landis. RP 24-49,
64.

Washington State Patrol forensic scientist John Dunn tested
Exhibit 1 and determined its contents contained methamphetamine. RP 58,
66.

Mr. Reid was the sole defense witness at trial. RP 72-83. He did
not know where the baggie came from. He had not seen it. RP 80. He
never possessed it. RP 80. Mr. Reid had done nothing to prevent Mr.
Landis from accessing or using the bucket that originally stored Mr.
Reid’s linens. RP 74-76. Mr. Reid did not put any papers with his name on
it in a jail bucket. RP 75. Mr. Reid had no jail papers. RP 75.

Defense counsel requested the jury be instructed on the affirmative
defense of unwitting possession. RP 84. The court instructed the jury as
follows:

A person is not guilty of possession of a controlled substance if the

possession is unwitting. Possession of a controlled substance is

unwittir}g if a person did not know that the substance was in his
possession.

The burden is on the defendant to prove by a preponderance of the

evidence that the substance was possessed unwittingly.
Preponderance of the evidence means you must be persuaded,



considering all of the evidence in the case, that it is more probably
true than not true.

RP 96-96; CP 48.

Consistent with Mr. Reid’s testimony, defense counsel argued in
closing that Mr. Reid never possessed the baggie. RP 105-13.

The State argued the giving of the unwitting possession instruction
meant Mr. Reid conceded possession of the baggie. RP 114.

The jury found Mr. Reid guilty of possession of
methamphetamine.

E. REASON WHY REVIEW SHOULD BE ACCEPTED

Pursuant to RAP 13.4(b)(3) and (4), a petition for review will be
accepted by the Supreme Court if a significant question of law under
either the Constitution of the State of Washington or of the United States
is involved, or if it involves an issue of substantial public interest that
should be determined by the Supreme Court.

Mr. Reid’s conviction for possession of methamphetamine was
affirmed by the Court of Appeals in error. No factual basis supported the
conviction because the change of custody for the methamphetamine was
not established at trial. The Court of Appeals also erred in failing to find
the offering of an unwitting possession jury instruction was in error and

denied Mr. Reid constitutionally guaranteed effective assistance of



counsel. Both errors implicate the state and federal constitutions and call
for review by this Court.

1. The state failed to prove an adequate chain of custody.

To be admissible, physical evidence of a crime must be sufficiently
identified and demonstrated to be in substantially the same condition as
when the crime was committed. State v. Campbell, 103 Wn.2d 1, 21, 691
P.2d 929 (1984). Factors to be considered include the nature of the article,
the circumstances surrounding the preservation and custody of it, and the
likelihood of intermeddlers tampering with it. /d. On appeal, a trial court’s
decision to admit evidence is reviewed for abuse of discretion. /d.

Drug evidence, which is not readily identifiable and is susceptible
to alteration by tampering or contamination, should be identified by the
testimony of each custodian in the chain of custody from the time the
evidence was acquired. State v. Roche, 114 Wn. App. 424, 436, 59 P.3d
682 (2002). The proponent of the evidence must “‘establish a chain of
custody ‘with sufficient completeness to render it improbable that the
original item has either been exchanged with another or been
contaminated or tampered with.”” Id. (quoting United States v. Cardenas,
864 F.2d 1528, 1531 (10™ Cir. 1989)).

The state failed to make a sufficient showing that Exhibit 1 was the

baggie found by Officer Treichel. The evidence failed to establish that



Officer Treichel properly tracked the baggie between the time he found it
and the time Deputy Baker collected a baggie from an unnamed jail
booking officer. Officer Treichel described the baggie he found merely as a
two inch by two inch square. RP 34, 47. Deputy Baker described a
different item. The item he received from a booking officer was a small
Ziploc baggie wrapped in electrical tape with pharmaceutical wrapping
attached to it. RP 54.

Officer Treichel never explained who handled the baggie between
the time he found it and the time it made its way to an unnamed booking
officer. RP 24-49.

Officer Treichel was never asked during his testimony to identify
Exhibit 1 even though the prosecutor had Exhibit | in the courtroom when
questioning Officer Treichel. RP 110. Thus, the state failed to “establish a
chain of custody with sufficient completeness to render it improbable that
the original item had ecither been exchanged with another or been
contaminated or tampered with.” Roche, 114 Wn. App. at 436.

The state bears the burden of proving each element of the crime
charged beyond a reasonable doubt. Apprendi v. New Jersey, 530 U.S.
466, 490, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000); In re Winship, 397
U.S. 358, 364, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970). A criminal

defendant’s fundamental right to due process is violated when a conviction



is based upon insufficient evidence. Id. U.S. Const Amend. 14: Wash.
Const. Art. I, § 3: City of Seattle v. Slack, 113 Wn.2d 850, 859, 784 P.2d
494 (1989). Evidence is sufficient to support a conviction only if, “after
viewing the evidence in the light most favorable to the prosecution, any
rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 318, 99
S.Ct. 2781, 61 L.Ed.2d 560 (1979): State v. Green, 94 Wn.2d 216, 221,
616 P.2d 628 (1980).

For Mr. Reid to be guilty, the State had to prove beyond a
reasonable doubt that Mr. Reid possessed methamphetamine. CP 1, 47.
Absent Exhibit 1, there is no evidence Mr. Reid possessed
methamphetamine, The state failed to meet its burden. Reversal and
dismissal of the prosecution is required. State v. Hickman, 135 Wn.2d 97,
103, 954 P.2d 900 (1998).

2. Defense counsel proposing an unwitting possession
instruction denied Mr. Reid effective assistance of counsel.

A person accused of a crime has a constitutional right to effective
assistance of counsel. U.S. Const. Amend VI:* Const. Art. 1, § 22;* United

States v. Cronic, 466 U.S. 648, 654, 104 S.Ct. 2039, 80 L.Ed2d 657

* The Sixth Amendment provides. in relevant part, “In all criminal prosecutions, the
accused shall enjoy the right...to have the Assistance of Counsel for his defense.”

* Article 1, § 22 of the Washington Constitution provides, in relevant part, *In criminal
prosecutions the accused shall have the right to appear and defend in person, or by
counsel....”



(1984); State v. Hendrickson, 129 Wn.2d 61, 77, 917 P.2d 563 (1996).
“The right to counsel plays a crucial role in the adversarial system
embodied in the Sixth Amendment, since access to counsel’s skill and
knowledge is necessary to afford defendants the ‘ample opportunity to
meet the case of the prosecution’ to which they are entitled™.” Strickland v.
Washington, 466 U.S. 668, 685, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984),
quoting Adams v. United States ex rel. McCann, 317 U.S. 269, 276, 63
S.Ct. 236, 87 L.Ed.2d 268 (1942).

A new trial should be granted if (1) counsel’s performance at trial
was deficient, and (2) the deficient performance prejudiced the defendant.
Strickland, 466 U.S. at 687. As to the first inquiry, an attorney renders
constitutionally inadequate representation when he or she engages in
conduct for which there is no legitimate strategic or tactical basis. State v.
McFarland, 127 Wn.2d 322, 335-36, 899 P.2d 1251 (1998). A decision is
not permissibly tactical or strategic if it is not reasonable. Roe v. Flores-
Ortega, 528 U.S. 470, 481, 120 S.Ct. 1029, 145 L.Ed.2d 985 (2000); see
also Wiggins v. Smith, 539 U.S. 510, 521, 123 S.Ct. 2527, 156 L.Ed.2d
4701 (2003) (“[t]he proper measure of attorney performance remains
simply reasonableness under prevailing professional norms™), quoting

Strickland. 466 U.S. at 688. While an attorney’s decisions are treated with
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deference, his or her actions must be reasonable under all the
circumstances. Wiggins, 539 U.S. at 533-34.

As to the second prong, if there is a reasonable probability that but
for counsel’s inadequate performance, the result would have been
different. prejudice is established and reversal is required. Strickland. 466
U.S. at 694; Hendrickson. 129 Wn.2d at 78. A reasonable probability “is a
probability sufficient to undermine confidence in the outcome.”
Strickland, 466 U.S. at 694; State v. Thomas, 109 Wn.2d 222, 226, 743
P.2d 816 (1987). It is a lower standard than the “more likely than not™
standard. Thomas, 109 Wn.2d at 226.

“A claim of ineffective assistance of counsel presents a mixed
question of fact and law [and is] reviewed de novo.” State v. Sutherby, 165
Wn.2d 870, 883, 204 P.3d 916 (2009).

Mr. Reid’s testimony at trial was that he neither possessed the
ubiquitous jail bucket nor the baggie found in the bucket. RP 72-82. In
closing argument, trial counsel reiterated Mr. Reid’s trial testimony. RP
105-113. This contrasted with the State’s theory that each inmate had
dominion and control over a specific bucket and could exclude their
cellmate and other inmates from the bucket. RP 103, 116.

In order to convict a defendant of possession of a controlled

substance. the State must prove that the person possessed a controlled
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substance and. specifically. what the substance was. RCW 69.50.4013.
Knowledge is not an element of the crime of possession of a controlled
substance. Smre. v. Bradshaw, 152 Wn.2d 528, 537-38, 98 P.3d 1190
(2004), cert. denied, 544 U.S. 922 (2005). Washington has adopted the
affirmative defense of unwitting possession in drug possession cases in
order to ameliorate the harshness of a strict liability offense. Bradsaw, 152
Wn.2d at 538; State v. Staley, 123 Wn.2d 794, 799, 872 P.2d 502 (1994);
State v. Cleppe, 96 Wn.2d 373, 380-81, 635 P.2d 435 (1981), cert. denied,
456 U.S. 1006 (1982). Because unwitting possession is an affirmative
defense, it falls on the defendant to prove the possession is unwitting
possession. Cleppe, 96 Wn.2d at 381; State v. Michael, 160 Wn. App. 522,
527, 247 P.3d 842, review denied, 172 Wn.2d 1015 (2011). If the
defendant affirmatively established that “his ‘possession’ was unwitting,
then he had no possession on which the law will convict.” Cleppe. 96
Wn.2d at 381.

It was not objectively reasonable for defense counsel to propose an
unwitting possession instruction: it was not Mr. Reid’s defense. Defense
counsel argued in closing only that Mr. Reid never possessed a baggie and
more specifically did not possess either of the ubiquitous jail buckets or
anything in the buckets. RP 109-10. Defense counsel never gave the jury

any context to help them apply the unwitting possession instruction



because there was no applicable context. What the instruction did was
leave Mr. Reid inexcusably vulnerable to the prosecutor's rebuttal closing
argument telling the jury the unwitting possession instruction meant Mr.
Reid conceded possession of the baggie.

PROSECUTOR: His argument, as you 've been instructed, also
includes this idea that he didn’t know it was there. He didn’t know
it was there: unwitting possession. Well, when you have an
unwitting possession case, the place that you start with is he
agrees he was in possession of that bag, because the Defense says
he was in possession, he simply didn’t know he was in possession.
So he's essentially agreeing that that bag was in his possession. In
order to do that, he would have to agree that the bag was in his bin,
with his stuff, underneath his bed. But he also refutes that fact. He
refutes the fact of where the bin was located, what was in the bin,
where the location of Mr. Landis was, the location of Mr. Landis’
bin, he refutes all of that. But he also argues, “I didn’t know that [
was in possession of it.” You have two competing arguments here,
both of which you're supposed to consider. Both of which you are
supposed to consider what supports it. All you have to this man
saying it must have been somebody else, it must have been this
way, it must have been that way. It could have been this way, it
could have been that way. That’s what he’s asking you to believe.

RP 114-15 (emphasis added).

Jurors are told the law requires each instruction be given equal
importance. “The order of these instructions has no significance as to their
relative importance. They are all important.™ CP 39. By proposing the
unwitting possession instruction, defense counsel told the jury the

instruction was neceded to resolve the issues in the case. But given the
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defense theory of the case, the instruction was irrelevant. Proposing the
affirmative defense instruction was an unreasonable trial tactic.

Trial counsel’s deficient performance alone “does not warrant
setting aside the judgment...if the error had no effect on the judgment.”
Strickland, 466 U.S. at 691. In order to establish prejudice, Mr. Reid “must
show that there is a reasonable probability that but for counsel’s
unprofessional errors, the result of the proceeding would have been
different.” Id. at 694. A reasonable probability is a probability sufficient to
undermine confidence in the outcome.” /d. The defendant is not required to
establish his innocence or even demonstrate “that counsel’s deficient
conduct more likely than not altered the outcome in the case.” Strickland,
466 U.S. at 693.

In order to establish prejudice, Mr. Reid need only show that had
his attorney not proposed an unwitting possession instruction, there was a
reasonable probability that the jury’s verdict would have been different.
Strickland, 466 U.S. at 693. “A reasonable probability is a probability
sufficient to undermine confidence in the outcome.” /d.

From a jury perspective, the only explanation of the unrebutted
unwitting possession instruction was that it meant Mr. Reid conceded
possession. RP 114-15. Up to that point in the case, who possessed the

baggic was a legitimate question. There were two inmates. The papers with
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Mr. Reid’s name on them were not seized or investigated. Mr. Landis had
no incentive to get himself in trouble for having drugs in the jail. He did
have incentive to make sure Mr. Reid was blamed for the drugs.

Defense counsel’s proposal of the unwitting possession instruction
undermined confidence in the verdict. It was error for the Court of Appeals
to hold otherwise.

F. CONCLUSION
This Court should accept review of Mr. Reid’s Petition for Review.

Respectfully submitted this 4th day of September 2015.

o

LISA E. TABBUT/WSBA #21344
Attorney for Daryl C. Reid
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CERTIFICATE OF SERVICE

Lisa E. Tabbut declares as follows:

On today’s date, I efiled this Petition for Review with (1) the Washington
State Supreme Court via the Court of Appeals, Division Two efile; (2) the
Cowlitz County Prosecutor’s Office, appeals@co.cowlitz.wa.us; and (3) I
mailed it to Daryl C. Reid at 289 25" Ave., Longview, WA 98632.

I CERTIFY UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE STATE OF WASHINGTON THAT THE FOREGOING IS TRUE
AND CORRECT.

Signed September 4, 2015, in Winthrop, Washington.

o

Lisa E. Tabbut, WSBA No. 21344
Attorney for Daryl C. Reid
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STATE OF WASHINGTON, ’ No. 46137-4-11
Respondent,
V.
"UNPUBLISHED OPINION
DARYL C. REID, '
Appellant,

MAXA, P.J. — Daryl Reid appeals his'convictior.l of unlawful possession of a controlled
- substance in a conections facility. We hold that (1) there was a proper chain of custody
supporting the admission of drug evidence; (2) defense counsel’s request of an unwitting
possession jury instruction did not constitute ineffective assistance of counsel; and (3) Reid’s
assertions in his statement of additional grounds (SAG) of prosécutorial misconduct, ineffective
assistance of counsel, judicial misconduct, insufficiency of the evidence, and cumulative error
have no merit. Accordingly, we affirm Reid’s conviction.
FACTS

On November 9, 2013, Reid was an inmate in the Cowlitz County Jail and sharéd a cell
with Jeremiah Landis. bn that day, the jail conducted a linen exchange in which the prisoners
would turn in their soiled linens and, as part of the process, be subject to a cell search.
Corrections Officer Joel Treichel searched Reid and Landis’s cell. In a linen bucket beneath

Reid’s bed, he discovered papers bearing Reid’s name and a small baggie containing what



46137-4-11

appeared to him to be drugs. Officer Tfeichel gave the substance to Deputy Sheriff Derek Baker,
who took it to the evidence room and arranged for it to be sent to the crime lab for testing. A
forensic scientist determined that the substance he tested was methamphetamine.

The State charged Reid with unlawful possession of a controlled substance, with a
correctional facility enhancement.

At trial, Reid objected to the admission of the drug evidence, arguing that the State had
failed to make a proper foundation. He argued that because Oﬁicer Treichel did not identify the
evidence at trial, there was no chain of custody from Officer Treichel to Deputy Baker, who
submitted it into evidence. The trial court overruled the objection and admitted the evidence.
The forensic scientist then testified that the substance he tested was methamphetaminé.

Officer Treichel explained that when he entered the cell, Reid’s bed was on the bottom of
. the bunk bed and his bucket was beneath the head of his bed.' Landis’s bed was on the floor on
the opposite side of the cell and Landis’s bucket was near Landis’s mattress.

Reid testified that he moved into his cell on Noﬁember 5 aﬁer being released from the -
infirmary folr a back injury. He explained that he carried his bucket of linens into his room,
rolled the linens out onto the bed, and laid down to rest his back for the next few days. He
testified that he never put anything into the bucket and did not even know whose bucket was
whése because they were both under the bed. He denied that the drugs were his, suggestin_g that

Landis planted them there because he was a creep and a jailhouse thief who took his food and

possessions.
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Reid requested an unwitting possession instruction, and the trial court gave that
instruction. During rebuttal closing argument, the State told the jury that because this was an
uriwitting possession case, Reid was agreeing that he was in possession of the bag of drugs.

The jury found Reid gﬁilty of possession of a controlled substance, and found by special
verdict that he possessed the controlled substance within the county jail. Reid appeals.

| ANALYSIS
A. CHAIN OF CUSTODY

Reid argues that Officer Treichel’s description of the baggie seized from his cell is
different than Deputy Baker’s description of the one he placed in evidence.! Reid argues that |
because no one identified the baggie seized from his cell as the same one admitted into evidence,
the trial court abused its discretion in admitting the drugs in the baggie as evidence at trial. We
hold that the trial court did not abuse its discretion in admitting this evidence because the State |
established a sufficient chain of cﬁstody for its admission. |

We review a trial court’s decision to admit evidence for an abuse of diécretion. State v.
Garcia, 179 Wn.2d 828, 846, 318 P.3d 266 (2014). A tﬁal court abuses its discretion where its

decision is manifestly unreasonable or based on untenable grounds or reasons. /d.

. ! We disagree with Reid’s characterization that the descriptions were markedly different. Officer
Treichel testified that he found a two inch square baggie that appeared to contain drugs. Deputy
Baker described it as “a small Ziplock baggie” with “a crystalline substance inside of it”
“wrapped with electrical tape with another pharmaceutical -- a known pharmaceutical wrapping
that was opened attached to it, as well.” Report of Proceedings at 54.
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Before a trial court admits evidence, the proponent must authenticate or identify it “to
support a finding that the matter in question is what its proponent claims.” ER 901(a). The
chain of custody should show that it is im‘probhble that the évidence has either been
contaminated or tampered with. State v. Roche, 114 Wn. App. 424, 436,_59 P.3d 682 (2002).
Minor discrepancies regarding the chaiﬁ of custody affect the weight of the evidence, not its

. admi.ssibility. State v. Campbell, 103 Wn.2d 1, 21, 691 i’.2d 929 (1984).

Officer Treichel testiﬁeci that he discovered a “little baggie” that looked siﬁlilar to other
bags of drugs he had discovered before. Report of Prbccedings (RP) at 34. He then held on to
the baggie unfil he handed it to Deputy Baker. Deputy Baker then explained that he took the
evidence to the Sheriff’s Office and submitted it to the state patrol crime lab for testing. At trial,
he identified the baggie of drugs as the same one that he took from the jail and sent to the crime
lab for analysis. |

The State did not ask Officer Treichel ‘to identify the baggie at trial. However, the
testimony presented at trial tracked the baggie from Officer Treichel to Deputy Baker and then to
the forensic scientist. And both Deputy Baker and the forensic scientist identified the baggie at
trial. Any discrepanciés in the chain of custody here were minor and do not affect the
admissibility of the drugs in the baggie.

The State did show a proper chain of custody of the baggie. Therefore, we hold that the

trial court did not abuse its discretion in admitting the drugs in the baggie into evidence at trial.2

2 Reid also argues that without the drug evidence, the State failed to'prove that he possessed a
controlled substance. Because we hold that the trial court properly admitted the evidence, this
claim fails.
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B. INEFFECTIVE ASSISTANCE OF COUNSEL

Reid claims that he was denied his constitutional right to effective assistance of counsel
because defense counsel proposed an unwitting possession instruction. He argues that this
instruction was inconsistent with his trial testimony that he did not have a linen bucket and that
the drugs likely belonged to his cellmate. He further argues that counsel’s conduct was
prejudicial because it relieved the State of its burden of proving possession by essentially.
conceding possession. We hold that defense counsel’s decision to offér alternatives to the jury
was a iegitimate trial strategy.

We review claims of ineffective assistance of counsel de novo. State v. Sutherby, 165
Wn.2d 870, 883, 204 P.3d 916 (2009). To prevail (;n an ineffective assistance of counsel 'cla;im,
the defendant must show both that (1) defense counsel’s representation was deficient, and (2) the
deficient representation prejudiced the defendant. State v. Grz'e;j, 171 Wn.2d 17, 32-33, 246 P.3d
1260 (2011). Representation is deficient if after considering all the circumstances, it falls below
an objective standard of reasonableness. Id. at 33. Prejudice exists if there is a reasonable
probability that except for counsel’s erroré, the result of the proceeding would have differed. Id.
at 34.

We begin with a strong presumption that éounsel’ s representation was eﬁ'ecti.ve. Id at
33. To demonstrate deficient performance the defendant must show that, based on the record,
there are n6 legitimate strategic or tactical reasons for the challenged cohduct. State v. Emery,
174 Wn.2d 741, 755, 278 P.3d 653 (2012). The law affords trial counsel wide latitude in the

choice of tactics. In re Pers. Restraint of Stenson, 142 Wn.2d 710, 736, 16 P.3d 1 (2001).'
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Legitimate trial strategy or tactics cannot serve as the basis for a claim of ineffective assistance
of counsel. State v. Kyllo, 166 Wn.2d 856, 863, 215 P.3d 177 (2009).

-The State’s evidence at trial established that there were two buckets in the cell when
Ofﬁcér Treichel conducted his search. One was beneath Reid’s bed and the other was across the
room next to Landis’s mattress. The bucket beneath Reid’s bed had paperwork bearing Reid’s
name and underneath that paperwork was the baggie of methamphetamine.

However, Reid testified that he had never seen the baggie of methamphetamine until
~ Officer Treichel showed it to him. He explained that he never used the bucket, Landis had stolen
his food and clothes, his stuff was in Landis’s bucket, and at some point there was only one
bucket. Reid denied that he ever used the bucke’g after canﬁng his linens into the cell, that he
had any paperwork, and that Landis’s mattress was on the floor, claiming that La}ndis used the
top bunk. |

Confronted with this conflict betweén the State’s evidence and Reid’s testirhony, defense
counsel made a tactical decision to propose an mWiﬁing pos.scssion instruction. In order for the
jury to believe Reid’s testimony, it would have hgd to disregard Officer Treichel’s testimony
about the physical layout of the cell, thé location of the buckets, the presence of Reid’s |
paperwork, an_d where Landis had been sleeping. Defense counsel reasonably could have
assessed the evidence and decided that the jury most likely would believe that Reici had
dominion of his bucket and consequently possessed the methamphetamine. Defe_nse counsel’s‘
choice was to explain that even if Reid possessed the methamphetamine, he did so unwittingly.
Under these circumstances, this choice was reasonable. Using this instruction allowed the jury

an alternative explanation based on Reid’s testimony that the drugs probably belonged to Landis.
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Defense counsel made a reasonable tactical decision to request an unwitting possession
instruction. Therefore, we hold that Reid did not establish ineffective assistance of counsel.?
C.  SAGIssuUEs

1. -Prosecutorial Misconduct

Reid asserts thaj: prosecutorial misconduct denied him a fair trial because the State (1)
allowed a corrections officer to sit on the jury, (2) did not call Landis as a witness, (3) engaged in
'“pcxjﬁry” by asking him whether he made certain‘statemeﬂts, (4) improperly commented on a
witness’s credibility, and (5) afgued in closing argument that there was no dispute that the bucket
in which the drugs were found belonged to Reid. We disagree.

"To prevail on a claim of prosecutorial misconduct, a defendant must show that the
prosecutor’s conduct was both improper and prejudicial. In re Pers. Restraint of Glasmann, 175
Wn.2d 696, 704, 286 P.3d 673 (20i2), We review the prosecutor’s conduct and whether
_prejudice resulted therefrom “by examining that conduct in the full trial context, including the
evidence presented, ‘the context of the total argument, the issues in ‘;he case, the evidence
addressed in the aréument, and the instructions given to the jury.” ” State v. Monday, 171 Wn.2d
667, 675,257 P.3d 551 (2011) (internal quotation marks omitted) (quoting State v. McKenzie,

157 Wn.2d 44, 52, 134 P.3d 221 (2006)). A prosecutor has wide latitude in making arguments to

3 Because we hold that defense counsel’s performance was not deficient, we do not address
Reid’s claim that trial counsel’s decision prejudiced him because it allowed the State to argue
during closing argument that Reid had conceded possession. See Kyllo, 166 Wn.2d at 862
(failure on either prong of test ends inquiry). In any event, we disagree with Reid’s
characterization of the State’s closing argument. The State’s argument merely set out the two
theories for the jury to consider.
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the jury and may draw reasonable inferences from the evidence. State v. Fisher, 165 Wn.2d 727,
747,202 P.3d 937 (2009). |
| First, Reid apparently argues that the State should have requested that a correctional

officer be dismissed from the jury. However, simply because a potential juror is a éovernmental
employee does not disqualify that person from sitting on the jury. And nothing in the record
before us shows any error in the jury selection process. See RCWA 4.44.120 (impanelling the
jury, voir dire, and challenges for cause). We hold that the State did not commit misconduct by
not requesting that the correctional officer be dismissed. |

Second, Reid argues that the State violated Brady* by not calling Landis as a witness
when he had knowledge regarding the case. However, the State has no duty to call any specific
witness. If Reid wanted Landis to testify, he could have called him as a defense witness. We
hold that the State did not engage in any misconduct in not calling Landis as a witness.

Third, Reid argues that the prosecutor committed “perjury” or used perjured testimony.
SAG at4. He argues that the State ir:nproperly asked him if he responded to Officer Treichel by
asking, “What are you doing to me right now?” RP at 80. Because Reid testified during his
direct testimony about what he said to Officer Treichel when Officer Treichel showeci him the
baggie of drugs, the State had the right to question Reid about what statements he made. And
there is no indication in the record that the State had no factual basis for asking the question. We

hold that the State did not engage in perjury.

* Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).
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Fourth, Reid argues that the prosecutor improperly commented on and w)ouched for
Officer Treichel’s credibility. However, the State has wide latitude in closing argument and
nothing here indicates that the prosecutor vouched for a witnesé. The record shows that the
prosecutor presented reasons why the jury should find Officer Treichel more believable than
Reid. This was proper argument based on the evidence. See State v. Russell, 125 Wn.2d 24, 87,
882 P.2d 747 (1994) (a prosecutor “is entitled to make a fair response to the arguments of

| defense counsel.”). We hold that the State did .not improperly comment on a witness’s
credibility.

Fifth, Reid argues that the proéecutor improperly stated in closing argument that there
was no dispute that the drugs were in Reid’s bucket because of the unwitting possession
instruction. However, the prosecutor merely stated that an unwitting possession defense applies
only if the defendant agrees that the dmg; were in his possession. This is a correct statement of
the law. Srate v. Staley, 123 Wn.2d 794, 799, 872 P.2d 502 (1994). The prosecutor specifically
acknowledged that Reid testified that he did not know he was in possession of the drugs. The |
prosecutor’s point was that Reid’s arguments were inconsistent. We hold that there was nothing
improper about this argumént. |

We hold that Reid’s assertion of prosecutorial misconduct ‘fails.

2. Ineffective Assistance of Counsel )

Reid argues that he Was denied his right to effective assistance of coun;el because

. defense counsel (1) waived opening statement, (2) failed to call Landis as a witness, (3) failed to

cross-examine Deputy Baker about the chain of custody, (4) allowed the trial judge to take
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possession of discovery from another related case, and (5) failed to object at five critical times
during the trial. We disagree. |

As noted above, to prevail on an ineffective assistance of counsel claim, the defendant
must-show both that (1) defense counsel’s representation was deficient, and (2) the deficient
representation prejudiced the defendant. Grier, 171 Wn.2d at 32-33. And legitimate trial
strategy or tactics cannot serve as the basis for a claim of ineffective assistance of counsel.
Kyllo, 166 Wn.2d at 863.

a. Tactical Decisions

Defense counsel’s decisions to waive opening statement, not to call Landis as a witness,
and not to cross-examine‘Deputy Baker regarding the chain of custody clearly were tactical
decisions. See In re Pers. Restraint of Davis, 152 Wn.2d 647, 715,'101 P.3d 1 (2004) (waiver of
opening statement is not ineffective assistance pf counsel); Stenson, 142 Wn.2d at 736
(discussing matters that are tactical decisions, such as calling and cross-examining witnesses, and
not decisions in which trial counsel must accede to his client). Further, Reid cannot show how
these decisions prejudiced him. For instance, Reid merely speculates about what testimony
Landis would have given. Nothing in the record shows that he would have testified fa-vorably.
Similarly, Reid fails to show what evidence would have been introduced by cross-examining
Deputy Baker on the chain of custody.

We hold that Reid did not receive ineffective assistance of counsel on these matters.

b. Judge Taking Possession of Evidence
During a preliminary hearing, Reid possessed discove.ry materials from another criminal

charge against him. Reid was concerned that if he returned these materials to the State, these

10
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_l materials could be altered and he asked the court if he could keep a copy. Because he was not

allowed to take the materials back to his jail céll, the trial court took possession of the materials
to keep them for Reid. Reid apparently argues that his attorney was deficient in allowing this
arrangement.

Regardless of whether this arrangement was proper, whether defense counsel should have
objected and whether the judge’s possession of these materials caused him any prejudice in this
case are outside the; record. As aresult, we do not consider this assertion. Stéte v. McFarland,
127 Wn.2d 322, 33'53 899 P.2d 1251 (1995).

c. Failure to Object

Reid asserts that .defense counsel provided ineffective assistance by not objecting When
(1) the trial court seated a corrections officer on the jury, (2) the prosecutor questioned Reid
about his statement to Officer Treichel, (3) the prosecutor vouched for the credibility of a
witness, (4) the prosecufor stated in closing argument that posseséion of the bucket was
undisputed, and (5) the prosecutor misstated the law on unwitting possession. We disagree.

As stated above, it was not improper for the prosecutor to question Reid about his
statements to Officer Treichel, the prbse'cutor did not vouch for the credibility of Officer
Treichel, and the prosecutor did not misstate that Reid did not dispute his possession of the
drugs. Therefore, defense counsel was not deficient in failing to object and Reid’s ineffective

. assistance claims based on these actions have no merit. But two assertions require additional
discussion. |
First, defense counsel could have used a peremptory for cause challenge to dismiss a

corrections officer from the jury when the State was relying on the testimony of corrections

11
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officers. However, whether to seek dismissal of a juror is a classic example of a tactical
decision. Stenson, 142 Wn.2d at 736. Defense céuqsel may have had a strategic reason to want
this particular juror on the jury panel. And there is no indication in the record that this juror
demonstrated any objectionable bias that would have required his removal. Therefore, we hold
that defense counsel was not deficient in failing to dismiss this juror.

Second, regarding the prosecutor’s statements about the unwitting possession instruction,
the trial court instructed the jury:

A person is not guilty of possession of a controlled substance if the possession is

unwitting. Possession of a controlled substance is unwitting if a person did not

know that the substance was in his possession.

The burden is on the defeﬁdant to ﬁrove by a preponderance of the evidence that

the substance was possessed unwittingly. Preponderance of the evidence means

that you must be persuaded, considering all of the evidence in the case, that it is

more probably true than not true.
Clerk’s Papers at 48.

The prosecutor did not make an objectionable statement when it explained to the jury that
Reid could only show unwitting possession by first admitting that he possesseci the .controlled

_substance. The prosecutor also did not make an objectionable statement when he explained the

elements of unwitting possession as his explanation followed the trial court’s instruction.
Therefore, we hold that Reid’s ineffectiv.e assistance claims based on defense counsel’s failure to
object during the State’s closing argument have no merit.

We hold that Reid’s assertion of ineffective assistance of counsel fails,

3. Judicial Misconduct

As noted above, the trial court took possession of discovery materials from another

criminal case to hold them for Reid. Reid asserts that this, coupled with allowing a corrections

112
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officer to sit on the jury, violated Canon 3(C)(1) of the Code of Judicial Conduct (CJC)® and
constituted judicial misconduct. We disagree. |

First, Reid fails to explain why the trial court’s action of keeping a document for Reid at
Reid’s request violated judicial canons and denied him a fair and impartial tribunal. Second,

_ although the trial court took possession of the materials, another judge presided over his trial.'
T‘herefore, he cannot show how the trial court’s conduct caused him any prejudice. And third, as
noted abo.ve, Reid fails to show any impropriety in the jury selection process. Accordingly, we
reject Reid’s claim of judicial misconduct.

4.‘ Insufficiency of the Evidence

Reid appears to argue that the drug evidence should have been suppressed because the lab
technician did not weigh the drugs before and after testing them, and that without this evidence
the State could not prove its case. We disagree.

The record shows that the forensic scientist did not weigh the substance or determine its
potency. However, Reid does not explain ‘why that failure rendered the testing evidence
inadmissible. Although the forensic scientist could have been more tﬁorough in his testing
method, that fact relates to the weight rather than the admissibility of the testing evidence.

Reid claims that the forensic scientist’s failure to weigh the drugs prevented him from

performing independent testing on them. However, this claim depends on matters outside the

3 Reid is relying on former CIC 3(C)(1) (1995), which stated that “[jJudges should disqualify
themselves in a proceeding in which their impartiality might reasonably be questioned.” This

exact language no longer exists in the current CJC, but the same principle is embodied in Canon
2 (2014).

13
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record and therefore we do not consider it. McFarland, 127 Wn.2d at 335 (this court may only
consider matters that are made part of the record).

5. Cumulative Error

Reid contends that the cumulative error doctrine entitles him to relief because the
combined effect of the alleged errors denied him a fair trial. Under the cumulative error
dqctrine, we may reverse a defendant’s conviction when the combined effect of trial errors
effeqtively denies the defendant his or her right to a fair trial, even if each error alone would be
harmless. State v. Weber, 159 Wn.2d 252, 279, 149 P.3d 646 (2006). But because Reid has
failed to sﬁow any prejudicial errors affecting his conviction, we reject this assertion.

| We affirm Reid’s conviction.
A majority of the pan.el having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

Mrs, ).

MAXA,P.J.

2.06.040, it is so ordered.

. We concur;

o \el'f- g l
.

L¥Z, 1.

- Auttom, |,

SUTTON, J.
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