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I. INTRODUCTION

In a published opinion, Division Two thwarted the public’s ability
to oversee Washington’s elections, provoking the kind of mistrust in our
election system that disenfranchises voters. Clark County, like other
countieslin Washington, scans the ballots received from voters during
elections to create digital image-files (electronic copies) and then use
software to count those copies and tabulate election results. Those
electronic copies are public records under RCW 42 .56 ef seq., which the
people have a right to access under the Public Records Act (“PRA” or
“Act”). In direct conflict with Supreme Court precedent, Division Two
ignored the expressed presumptions of access to public records, improperly
implied exemptions, and validated the county’s decision to withhold the
records without even examining them or using redaction to facilitate public
access. Petitioner seeks only anonymous records that do not link any voter
with his/her ballot, so the Court of Appeal’s reliance on article VI section 6
of the Washington Constitution to protect voter secrecy was improper.

The published decision undermines the PRA, and is even more
important because it imposes an unprecedented level of secrecy over our
election process, where transparency is critical to ensuring the integrity of

the election system and the public trust in election results. The Court



should accept review of this important issue.
II. IDENTITY OF PETITIONER
Petitioner is Washington resident Timothy White.

III. COURT OF APPEAL’S PUBLISHED OPINION

On June 30, 2015, Division Two issued a published opinion
affirming the trial court’s denial of Petitioner’s relief under the PRA. White

v. Clark County, Published Opinion, No. 46081-5-I1I (Wash. Ct. App. Div.

2, June 30, 2015) (hereafter “Div. 2 Opinion™). No trial occurred, and the
appellate court relied only on documentary evidence and affidavits. This
appeal also involves a parallel companion case in Division One, related to
denial of public access to the same class of election records from the same
election, for which Petitioner is seeking review under a separate petition.!
IV. ISSUES PRESENTED FOR REVIEW

1. Did Clark County (“County™) violate the PRA by refusing to
produce electronic election records that would facilitate an analysis of
election-system accuracy and security, where the Legislature had not

exempted such records from the Act and where the County refused to even
analyze the records or use redaction to facilitate public access?

2. Must the County produce the anonymous records because
public access to election records furthers the public interest in a well-
functioning democracy and would not irreparably damage any person’s
privacy or a vital government interest?

3. Did the County err in withholding the records purportedly to

! See White v. Skagit County and Island County, Published Opinion, Supreme Court No.
92171-7; Court of Appeals No. 72028-7-I1 (Wash. Ct. App. Div. 1, July 13, 2015) (also
denying Petitioner’s access to the public records).




protect ballot secrecy, even though Division Two found the County
“provided no evidence that production of the ballot images White requested
would compromise voter secrecy.”

4. Is Petitioner a prevailing party, entitling him to recovery of
his reasonable attorney fees and costs, and should the County pay daily
penalties for violating the Act?

V. STATEMENT OF THE CASE

Petitioner is an election advocate seeking to ensure that the “winner”
of each election actually received the majority of the cast votes and that the
public trusts that this is so. In an earlier case, Petitioner succeeded in
enhancing election integrity by proving that Washington counties had

implemented uncertified software to track ballots, obtaining a state-wide

injunction against continued use of that system. See White, Rosato, et al. v.

Henley, San Juan County Super. Ct., Nos. 06-2-05166-2, 10-2-05002-8,
Stip. Order Granting Permanent Injunction (Sept. 27, 2013) (J. Eaton).2
This appeal continues Petitioner’s efforts to enhance the public’s trust.
One of the greatest sources of public mistrust in elections is the use
of computerized software syétems that automate vote-counting and
determine election outcomes. This concern is reasonable considering that

in the past year alone, hackers have stolen data from the federal

2 The Court may take judicial notice of this Superior Court case and injunction. A copy of
this injunction is attached as Appendix B.



government,’ the largest banks,* commercial websites® and others.® Given
the millions of dollars spent on campaigns, it is only natural to believe that,
given the opportunity, software vulnerabilities in election systems will
eventually be exploited. These reasonable fears alone “drive[] honest
citizens out of the democratic process...Voters who fear their legitimate
votes will be outweighed by fraudulent ones will feel disenfranchised.”

Purcell v. Gonzalez, 549 U.S. 1, 4, 127 S.Ct. 5 (2006).

The State of Washington recognizes a public interest in “preserving
the integrity of the electoral process by combating fraud...and fostering
government transparency and accountability.” Doe v. Reed, 561 U.S. 186,
197, 130 S.Ct. 2811 (2010) (citing Washington’s argument). A critical
method to confirm the accuracy of the software tabulation system—and to
ensure public trust in this system—is to allow the public, academics, and
the press to compare the computer generated copies of the cast ballots with

the final election outcome. Computer experts, academics, and election

3 Mark Mazzetti, et al., U.S. Fears Data Stolen by Chinese Hacker Could Identify Spies,
N.Y. TiMES, July 24, 2015, at A1, available at http:/nyti.ms/I LDN7Fu.

The Court may take judicial notice of all these widely-reported events, including those
cited infra.

4 Matthew Goldstein, et al., Neglected Server Provided Entry for JPMorgan Hackers,
N.Y. TIMES, December 23, 2014, at B1, available at http:/nyti.ms/1CsjMcm.

3 Danny Yadron, Hackers Post Stolen User Data From Ashley Madison Breach, WALL
ST.J., August 19, 2015, http://on.wsj.com/1JsiUTt.

¢ Hannah Kuchler, Cyber Insecurity, Hacking Back, FIN. TIMES, July 27, 2015,
http://on.ft.com/1Mwalxk.



advocates like Petitioner have participated in such efforts, even if few
ordinary citizens ever would.” The result of such work—Ilike Petitioner’s
previous lawsuit—is to remove or fix faulty election hardware and software
from the election system before it causes (intentionally or accidentally) the
outcome of an election to diverge from the votes cast.

The decision under appeal eliminates public oversight of our
elections through the PRA and thus undermines one of the best tools we
have to prevent such election errors and/or fraud and to enhance public trust.
The published decision prevents Petitioner, the press, or academics from
obtaining the information necessary to ferret out problems with our election
system. Without the ability to use the PRA to obtain copies of anonymous
election records, the public is left in the dark. The fact that officials bought
and implemented uncertified election software shows that sometimes blind

trust is not enough. See White, Rosato, et al. v. Henley, supra. Without the

vigilance of Petitioner and other election advocates, such illegal software
would continue to be used in our election system today.
Here, Petitioner requested anonymous digital image-files of scanned

paper ballots (indisputably public records under the PRA), and the County

7 See e.g., Associated Press, Wichita State Mathematician Says Kansas Voting Machines
Need Audit, WICHITA EAGLE, July 20, 2015, http://www.kansas.com/news/politics-
government/article27951310.html.



is compelled to provide copies. As Division Two found, the Counties
“provided no evidence that production of the ballot images White requested
would compromise voter secrecy.” Div. 2 Published Opinion at 7.

In all of Washington, counties conduct their elections predominantly
by mail. Div. 2 CP 73 at lines 8-13. Voters typically receive blank paper
ballots in the mail, record their preferences, and mail the marked ballot back
to their Counties. /d. Once received, Clark County scans the paper ballots
with an “off the shelf” commercial scanner (Div. 2 CP 251), storing the
electronic copies for later use with ballot verification and tabulation
software.® Div. 2 CP 73 at lines 2-3, 19-20, 74 at lines 6-8. These digital
files are the primary records Petitioner requested under the PRA. Div. 2 CP
9-11; see also Div. 2 Opinion at 3.

The PRA request does not involve the cast paper ballots, which
according to statute, must remain secured in case of a recount and are stored
in a sealed ballot box after scanning. Div. 2 CP 74 at lines 20-23. Election
officials need not handle the paper ballots to use the digital images to

examine questionable marks for voter-intent,’ to tabulate votes, or to

8 Many other counties in Washington use the Hart Intercivic, Inc. system too.

 This is known as the “ballot resolve” process, which allows election officials and
observers to view images of ballots that contain markings that the tabulation program
cannot interpret, but from which a human viewing the image could understand the intent
of the voter (i.e. a circle around a candidate’s name instead of a filled-in box next to it,
among other examples). See Div. 2 CP 73-74 at lines 2:25-3:04.



canvass the election. Id.

At all times, the County maintains the ability to print copies of the
ballot-image files, and can save them as PDFs or Microsoft Word
documents without touching the paper ballots. Div. 2 CP 243 at lines 17-
20. While the County tries to obfuscate the issue, the requested documents
are mere scans—like many of us deal with every day. Once scanned, the
original can be filed or sealed, while the electronic copy is stored on a
computer and can be viewed or reprinted. /d.

Petitioner issued a request to the County for copies of the county-
created electronic files on November 6, 2013. Div. 2 CP 25-28. The County
did not produce these public records. Div. 2 CP 29-33. The County never
even examined the requested records for exempt information.

On January 2, 2014, Petitioner commenced a PRA case to compel
the County to provide copies of the records. See Div. 2 CP 1-7. No
discovery occurred, but Petitioner learned that the County withheld over
180,000 digital image-files responsive to the request.!® Div. 2 CP 73 at § 9.
In doing so, the County cited no authority specifically exempting the
records from public access and instead asked the court to imply a new

exemption from the Constitution, the broad election regulations of Title

10 The scanning process produces two images for each paper ballot, one image for each
side of the ballot. Div, 2 CP 243 at line 17.



29A RCW, and administrative code, despite “no evidence that production
of the ballot images White requested would compromise voter secrecy.”
Div. 2 Opinion at 7.

The Superior Court denied relief to Petitioner.!! Petitioner appealed
the decision, and” Division Two accepted amicus curiae briefs from the
Washington Coalition for Open Government (WCOG) and the Washington
Secretary of State. Division Two of the Court of Appeals issued a published
opinion affirming the trial court on June 30, 2015, and denied Petitioner’s
motion for reconsideration on July 24, 2015.

VI. ARGUMENT WHY REVIEW SHOULD BE GRANTED

A. This Court should accept review under RAP 13.4(b)(4) because
the published opinion hampers public oversight of our elections
and undermines voter confidence.

Supreme Court review of the published opinion is needed to enhance
voter confidence in our election system and vindicate public oversight.
Public release of anonymous election records provides a level of access to
the election process consistent with state practices and legislative intent for
transparency, while safeguarding the right to voter secrecy. In Washington,
we recognize a public interest in “preserving electoral integrity” by

“promoting transparency and accountability in the electoral process,

' The Superior Court did find that Clark County violated the PRA’s procedural
requirements.



which...is essential to the proper functioning of a democracy.” Doe v.
Reed, 561 U.S. at 198 (internal quotation marks omitted); see also, Purcell,
549 U.S. at 4 (“Confidence in the integrity of our electoral process is
essential to the functioning of our participatory democracy.”). The
published opinion ignores these express values to the detriment of our
democracy.

When other states have analyzed these same issues, they have ruled
in favor of transparency and permit public access to ballot-image files—and

even to the ballots themselves. See Marks v. Koch, 284 P.3d 118 (Colo.

App. 2011), cert. dismissed as improvidently granted, No. 11SC816 (June

21, 2012); Price v. Town of Fairlee, 2011 VT 48, 190 Vt. 66, 26 A.3d 26

(2011). Given the widespread use of computer systems in Washington that
foment suspicion, and the public policy of our state favoring transparency,
Washington deserves the same level of public access enjoyed by other
states. This Court should accept review to guide the courts on this matter
of first impression in Washington.

1. Access to the requested election records is critical for
public confidence in close elections and to fix problems.

As codified, it is the policy of the State of Washington that:

[Plublic confidence in government at all levels is essential and must
be promoted by all possible means...[including] full access to public
records so as to assure continuing public confidence of fairness of
elections. ..



RCW 42.17A.001(5) (emphasis added); see also id. at .001(11).'? In the
“electronic age,” these policies require that the public be allowed to use the
PRA to access anonymous election records stored electronically.
Washington has a unique experience with a historically close
gubernatorial election in 2004 between Dino Rossi and Christine Gregoire.
With a similarly slim margin, hacker-fraud or a minor computer glitch could
decide an election. Close and contested elections happen, and it is critical
that we ensure that electronic tabulation systems are working properly and
“that the public has confidence in their operation—before contested elections
occur. There is evidence from other jurisdictions that electronic voting
systems have vulnerabilities and can produce inaccurate results.'> Access
to the anonymous records Petitioner seeks can help deter fraud, identify

problems with the system, and correct them before it is too late.

12 This declaration of policy is rooted in Initiative Measure No. 276, approved November
7, 1972—the same measure through which the PRA was originally adopted.

13 See e.g. Edward Tenner, Op-Ed, The Perils of High-Tech Voting, N.Y. TIMES, February
5, 2001, available at http://www.nytimes.com/2001/02/05/opinion/the-perils-of-high-tech-
voting.html (“Those in the business are all too familiar with the ways electronic systems
can malfunction...”); David Dill, et al., Electronic Voting Systems: A Report for the
National Research Council (Verified Voting Foundation), November 22, 2004, available
at  https://openvotingconsortium.org/files/project_evoting vvf.pdf, Ford Fessenden,
Counting the Vote: The Machine, N.T. TIMES, November 19, 2000, available at
http://www.nytimes.com/2000/1 1/19/us/counting-the-vote-the-machine-new-focus-on-
punch-card-system.html; Adam Cohen, Op-ed, Rolling Down the Highway, Looking Out
for  Flawed Elections, N.Y. TIMES, August 8, 2004, available at
http://www.nytimes.com/2004/08/08/opinion/editorial-observer-rolling-down-the-
highway-looking-out-for-flawed-elections.html.

10



Unaddressed, the potential for these problems “drive[] honest citizens out
of the democratic process and breeds distrust of our government.” Reed,

561 U.S. at 197 (quoting Purcell, 549 U.S. at 4). This Court should weigh

in on this important issue and reaffirm the PRA as a means to reassure the
public and enhance our democracy.
2. Contrary to state policy, the published opinion

effectively forfeits the public’s oversight role as
sovereign.

By denying the public its right to access the anonymous public
records at issue, Division Two tells Washington voters they must trust the
system without question. But the Public Record Act was born from an
inherent distrust of being kept in the dark about important democratic
issues, including the workings of elections. Under the PRA:

The people of this state do not yield their sovereignty to the agencies

that serve them. The people, in delegating authority, do not give

their public servants the right to decide what is good for the people
to know and what is not good for them to know. The people insist

on remaining informed so that they may maintain control over the
instruments they have created.

RCW 42.56.030 (emphasis added). The PRA is a safety valve because
would-be voters place greater trust in elections that are transparent and
subject to public oversight. The published opinion makes that impossible
because the public has no access to the electronic files used to determine

election outcomes. Such secrecy feeds public distrust and prevents

11



No. 46081-5 (Wash. Ct. App. Div. 2. April 14, 2015) (internal citations
omitted) (emphasis added). Election officials have experience and the
know-how to protect voter secrecy through redaction. Under precedent,
Petitioner has the right to receive copies of anonymous, redacted records.
VII. CONCLUSION

For the foregoing reasons, this Court should accept review of the
published opinion denying Petitioner relief under the Public Records Act.
Petitioner respectfully asks the Court to reverse the Court of Appeals, order
production of anonymous and/or redacted records, award Petitioner his
reasonable fees and costs for all stages of this litigation, and impose a daily

penalty on the County for their PRA violations.

Respectfully submitted, as amended, this 11" day of September, 2015.

SMITH & LOWNEY, PLLC

By:

/%loll MLowney

WSBA No. 23457
Marc Zemel
WSBA No. 44325.

Attorneys for Petitioner Timothy White
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< SE OA GTON
IN THE COURT OF APPEALS OF THE STATE OF WASHIN(ﬁF
DIVISION II

TIMOTHY WHITE, | _ No. 46081-5-11

| Appellant,
V. :
PUBLISHED OPINION

CLARK COUNTY, :

Respondent.

MAXA, J. — Timothy White appeals the trial céurt’s dismissal of his petition for Clark
_ County (County) to show adequéte cause for refusing to disclose scanned images of pre-
tabulated election ballots pursuant to a Public Records Act (PRA)' request. He argues that the
. images were nonexempt public records subject to PRA disclosure. Article VI, section 6 of the
Washington Constitution, various sections of Title 29A RCW, and secretary of state régulations
adopted under express legislative authority make it cleaf that election ballots must be kept
completely secure from the time of receipt through processing and tabulation. We hold that
the-sc provisions together constitute an “other statute” eiemption to the PRA under RCW
42.56.070(1) and that the County did not violate the PRA by failing to disclose the pre-tabulated
ballqt images.
White also challenges the trial court’s award of $1,500 in attor;'ley‘ fees to him for

prevailing on his claim that the County failed to timely respond to his PRA request. He argues

! Chapter 42.56 RCW.



46081-5-11

that the trial court erred by failing to conduct a lodestar analysis to determine the appropriate
amount of attorney fees and to award costs. The trial court did not make findings of fact and
conclusions of law regarding the amount of attorney fees awarded, and the record is othefwise
insufficient to review the reasonableness of the trial court’s award. Therefore, we remand for the
entry of findings of fact and conclusions of law regarding the am'ount. awarded for attorney fees. .
Accordingly, we affirm thé trial cour‘t-’s order dismissing the PRA action, but remand for
entry of ﬁhdings of fact and conclusions of law relating to the trial court’s award of attorney fees
to White.
FACTS
White's PRA Request
On November 6, 2013, White sent the County a written request for “copies of electronic

or digital image files of all pfe-tabulated ballots received, cast, voted, or otherwise used in the
County’s current Nov. 5, 2013 General Election.” Clerk’s Papers (CP) at 27. He explained that
_-the request should encompass “a digital copy of each electronic or digital ballot image file
created or held by the county,.' and before the ballot is tabulated” and “the original metadata and
Properties of the electronic or digital files requested.” CP at 27.

| White requested that the digital copiés be inr“the same electronic or digital file formats in
which they were &eated or received or used [as well as] a format viewable on an up-to-date
home computer.” CP at 28. He expressly excluded from his request any original returned paper
ballots, any return or security envelopes, hard copies of the digital images, and any images of the

signatures of individual voters.



46081-5-11

County Ballot Processing Procedures

The County receives election ballo£s that have been placed in secuﬁty envelopes and then
placed in return envelopes ‘that contain the voter’s certification. Upon receipt, the ballots are
secured immediately and are accessible only for processing purposes. To process the ballots,
election staff verifies signé.tures and postmarks and then removes and separates the ballotg from
their envelopes. The ballots then are scannea and digitally communicated to a computer running
a software i)rogram célled Ballot Now.?> According to the County, the scanned images are
converted to a proprietary format that only Ballot Now can read and process. The Ballot Now
files are the records White requested: digital image files of pre-tabulated ballots.

After this initial processing has taken place, beginning at 8:00 PM on election day, the
data from the Ballot Now brogram is transferred to a secbnd computer running a software
program called “Tally.” CP at 74. This program tabulates the votes. Irﬁmediately after
tabulation, the ballots are sealed and secured.

" County Respon&e

The County responded to White’s PRA request by email on November 12. The email
stated.that the County was “unable to make the re;:ords available to you on such short notice” but
that it “anticipate[d] that a response to all of your requests from Névember 6 and today will be
available on or before Friday, November 22nd.” CP (at 32. White responded to the County’s

email the same day, explaining that his request for ‘untabulated’ or ‘pre-tabulated’ [images] is

2 Ballots that have been completed in an unusual manner, such as circling the name instead of
filling in a box or filling in two boxes and crossing one off, can be “resolved” in the Ballot Now
program under rules and guidance provided by the secretary of state. CP at 73. The resolution
process allows these ballots to be reviewed and counted.

3
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critical to avoid unnecessary application of allegedly complicating statutory provisions which
only kick in after tabulation.” CP at 32. |

The County responded again by email the next day, statirig that it “suspect[s] the Auditor
. will not Be releasing copies of ballots; pre or post-tabulated, based on [RCW 29A.60 and RCW
42.56.070(2)].” CP at 31. The County ended this email by telling White it would “look. into it
~and...beintouch én or before November 22.” CP at 31. This was -thc last communication
between the County and White on the subject. The County neither produced any responsive
records for White’s examination nor delivered an exemption log claiming application of any
laws justifying nondis;closure.
White Lawsuit

'On January 2, 2014, White filed a PRA'action in the supeﬁor court, and moved for a
show cause hearing. The trial court granted the motion and held a hearing~on the merits of the
action. Ultimately, the trial court denied White’s request for relief under the PRA, ruling that the
ballot images were protected from disclosure under the general statutory scheme of Title 29A
RCW. However, the trial court awarded White $1,500 in attorney fees because the County
inappropriately failed to respond as required under the PRA.

White appeals the trial court’s order exempting the ballqt images from production and the

amount of the trial court’s attorney fee award.
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ANALYSIS
A PRA EXEMPTION FOR ELECTION BALLOTS

White argues that the Counts' wrongfuily failed to produce the pre-tabulated, scanned
ballot images he requested. We disagree because election ballot images are exempt frorﬁ
disclosure under the PRA 3

1. General Principles

An agency miust disclose public records upon request unless those records are exempt.
RCW 42.56.070(1). A requesting party denied disclosure may move for a show cause hearing, at
which the burden of proof is on the agency to show thaf. its denial was proper. RCW
'42.56.550(1), (3). We review the agency’s showing of cause de novo. RCW 42.56.550(3).

An égency may lawfully wi;nhhold production of records if a specific exemption applies.
Sanders v. State, 169 Wn.2d 827, 836, 240 P.3d 120 (2010). There are three sources of PRA
exemptions. "First, the PRA itself contains certain enumerated exefnptions. RCW 42.56.070(6),
.210-.480; Dep’t of Transp. v. Mendoza de Sugiyama, 182 Wn. App. 588, 596, 330 P.3d 209
(2014). Second, the PRA states that public records can be withheld from production if they fall
within any “other statute which exempts or pfohibits disclosure of specific infonna_tion or
records.” RCW 42.56.070(1). An “othe; statute” exemption applies only if that statute eXplicitly

identifies an exemption; the PRA does not allow a court to imply such an exemption.

3 The County argues that the PRA is inapplicable here because the scanned images of pre-
tabulated ballots that White requested do not exist in a producible format, and therefore it would
have to create new documents to comply with the request. We assume without deciding that the
PRA is applicable to the requested records. See generally Fisher Broad -Seattle TV LLC v. Czty
of Seattle, 180 Wn.2d 515, 524, 326 P.3d 688 (2014).

5
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Progressive Animal Welfare Soc’y v. Univ. of Wash., 125 Wn.2d 243, 262, 884 P.2d 592 (1994) .
(PAWS 1I). Third, the Washington Constitution may exempt certain records from production
because the constitution supersedes contrary statutéry laws. Freedom Found. v. Gregoire, 178
Wn.2d 686, 695, 310 P.3d 1252 (2013).

However, the PRA mandates broad public disclosure. Sargent v. Seattle Police Dep't,
179 Wn.2d 376, 385, 314 P.3d 1093 (2013). Therefore, we-must liberally construe the PRA in
favor of disclosure and narrowly construe its exemptions to assure that the public interest in full
disclosure of public information will be protected. RCW 42.56.030; Fisher Broad.-Seattle TV
LLCv. City of Seattle, 180 Wn.2d 515, 521, 326 P.3d 688 (2014). The agency bears'the —burden
of establishing that an exemption to production applies. RCW 42.56.550(1); Sargent, 179 Wn.2d
at 385-86.

2. Other Statute Exemption

The County argues that there are several sources of a PRA “other statute” exemption for
images of pre-tabulated ballots. However, no single provisién provides a comprehensive PRA
exemption for ballot images. Instead, we hold that an “other statute exemption derives from a
combination of article VI, section 6 of the Washington Constitution, multiple sections of Title
29A RCW, and secretary of state regulations authorized by statute.

a. Article VI, Section6

Article VI, section 6 of the Washington Constitution mandates that “[t]he legislature shall
provide for such method of voting as will secure to every elector absolute secrecy in preparing
and depositing'his ballot.” The plain meaning of this provision is that the legislature must.ensure

that every person’s vote — i.e., how the person voted — remains secret. See State v. Carroll, 78
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Wash. 83, 85, 138 P. 306 (1914) (“The object of all constitutional provisions and laws providing
for a vote by ballot is primarily to procure secrecy, and this the legislature is admonished to do in
[article VI, section 6].”). However, nothing in article VI, section 6 expressly provides that the
bailot itself must remain “secret” as long as the voter who cast that ballot cannot be identified.
The provision expressly guarantees secrecy for every voter, ﬂot for the voters’ ballots
themselves.

If the identity of a voter could be determined by a review of certain ballots, article VI,
section 6 would preclude production of those ballots. However, the County provided no
evidence that production of the ballot images White .requested would compromise voter éecre'cy.

b. Provisions of Title 20A RCW

The provisions of Title 29A RCW on which tﬁe County relies generally apply to -
“ballots.” Initially, White argues that Tiﬂe 29A RCW is inapplicable because the digital records
he requested are not Ballots, but are copies of ballots. However, RCW 29A.04.008(1)(c)
provides that as used in Title 29A RCW, “ballot” includes a “physical or electr(;nic record of the
éhoices of an individual voter.” Scanned ﬁnages of pre-tabulated election ballots clearly qualify
as electronic records of the choices of an individual voter. Therefore, the scanned ballot images
White reciuested are “ballots” within the meaning of RCW 29A.04.008(1), and their handling is
governed by Title 29A RCW. l

Title 29A RCW is entitled “Elections.” ‘RCW 29A.04.206 states that “[t]he rights of
Washington voters are protected by its constitution and laws™ and inélude the fundamental right

of “absolute sedreC}" of the vote.” Like article VI, section 6, this provision focuses on protecting

from disclosure how a person voted. See Moyer v. Van De Vanter, 12 Wash. 377, 382, 41 P. 60
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(1895) (“[Tlhe genéral policy of the law is that the bailot shall be a secret one, that it may not be -
known for which candidate any particulaf vbter voted in order that bribery may‘be prevented.”).

However, the legislature aléo enacted provisions regarding the secrecy and security of the
ballots themselves. RCW 29A.40.110(2) provides:

All received return envelopes must be placed in secure locations from the time of

delivery to the county auditor until their subsequent opening. After opening the

* return envelopes, the county canvassing board shall place all of the ballots in secure
storage until processing. Ballots may be taken from the inner envelopes and all the
normal procedural steps may be performed to prepare these ballots for tabulation.
(Emphasis added.) This statute addresses the period from when a county receives a ballot té
when a county processes that ballot.

RCW 29A.40.1 10(2) is l_imited in scope because it clearly applies only before processing
takes place. Secretary of state regulations idéntify two stages of “processing.” WAC 434-250- |
110. “Initial processing” occurs when voter signatures are verified, the ballots are removed from
the return and secrecy envelopes, and the ballots are inspected. WAC 434-250-1 10(1‘)(a)-(e).
These appear to be the “normal procedural steps” necessary to prepare the ballots for tabulation
referenced in RCW 29A.40.1 10(2).‘ In addition, during this stage ballots are scanned into digital
voting systems, such as the Ballot Now system., WAC 434-250-110(1)(f). During “final
processing,” these ballots are read by an optical scan voting system for the purposes of producing

returns of votes cast, but are not tabulated. WAC 434-250-110(2).* All of these processing steps

occur before the ballots are tabulated,

4 Final processing may begin after 7:00 AM on election day or after 7:00 AM on the day before
election day under a pre-approved security plan. ' ,

8
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The security of election ballots after they have been tabulated is addressed in RCW

29A.60.110, which provides:

Immediately after their tabulation, all ballots counted at a ballot counting center

must be sealed in containers that identify the primary or election and be retained

for at least sixty days or according to federal law, whichever is longer. . . . The

containers may only be opened by the canvassing board as part of the canvass, to

conduct recounts, to conduct a random check under RCW 29A.60.170, or by order

of the superior court in a contest or election dispute. :

(Emphasis added.) However, this statute also is limited in scope because it clearly applies only
to ballots after they have been tabulated.

RCW 29A.40.110(2) and RCW 29A.60.110 constitute express “other statute” exemptions
to the PRA. If ballots must be kept secure, they cannot be produced to a third person under the
PRA. However, these statutes leave a “gap” in ballot security from the beginning of processing -
until tabulation. There are no statutes that expressly provide that prdccssed but untabulated
ballots must be kept secure.’ And the records White requested — copies of ballot images
generated during processing that had not yet been tabulated — fall within this gap.

c. Secretary of State Regulations

The legislature expressly delegated to the secretary of state the authority to fill in the

statutory gaps regarding the secrecy and security of ballots. In RCW 29A.04.611, the legislature

directed the secretary of state to make reasonable rules to effectuate any provision of Title 29A

5 The secretary of state'in its amicus brief relies on RCW 29A.60.125(2), which provides for

secure storage of all ballots “at all times, except during duplication, inspection by the canvassing

board, or tabulation.” Br. of Amicus Curiae Sec’y of State at 12. The secretary of state argues
that this statute mandates security for all ballots. However, RCW 29A.60.125 is entitled ‘

- “Damaged ballots” and clearly applies only to situations where a ballot is damaged and must be

- duplicated.
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RCW. More specifically, in RCW 29A.04.611 the legislature required the secretary of state to
make rules governing, among many other things, “[s]tandards and procedures to guarantee the
secrecy of ballots.” RCW 29A.04.611(34) (emphasis added).

The secretary of state’s regulations adopted pﬁsumt to this statutory authority address
| security for ballots that have been processed but have not yet been tabulated. WAC 434-250-
110(5) expressly provides that untabulated ballots must be kept in secure storage until final
processing. WAC 434-261-045 more generally provides that ballots and “ballot images” must be
maintained in secure storage “except during processing.” (Emphasis added.) These brovisions
clearly provide that untabulated scanned ballot images must be kept secure at all times except
while the ballots are actually being processed.

The question here is whether these secretary of state regulations can provide the basis for
a PRA exemption. In general, certain regulafory rules can be “other statutes” for purposes of
PRA exemption. In Ameriquest Mortgage Company v. Office of Attorney General, our Supreme
Court held that a federal statute “together with the [federal regulation] enforcing it” is an “other
statute” under RCW 42;56.070(1). 170 Wﬁ.Zd 418, 440, 241 P.3d 1245 (2010). Similarly, in
Freedom Foundation v. Department of Transportation, Division of Washington State Ferries, we
held that confidentiality protections directed by a federal statute that are implemented by a
federal regulation amount to an “other statute” exemption under RCW 42.56.070(1). 168 Wn.
App. 278, 289, 276 P.3d 341 (2012).

Here, article VI, section 6 of the Washington Constitution directed the legisléture to
guarantee absolute secrecy of electors’ votes. The legislature in turn recognized a fundamental

right to absolute secrecy of the vote, RCW 29A.04.206(2), and enacted provisions to ensure

10
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ballot security. The legislature expressly delegated to the secretary of state the authority to make
 reasonable rules to effectuate any provision of Title 29A RCW. RCW 29A.04.61 1. And the
iegislature required the secretary of state to make rules governing “{s]tandards and procedures to
‘guarantee the secrecy of ballots.” RCW 29A.04.61 1(345. The ballot security provisions of
WAC 434-261-045 and WAC 434-250-110(5) were adopted pursuant to that authority. The
secretary of state appareﬁtly determined that keeping ballots secure would help ensure their
secrecy.

White argues that adminjstrative regulations cannot exempt records from disclosure
under the PRA. He cites Servais v. Poft of Bellingham, where our Supreme Court stated that an

agency cannot be allowed to defermine what records are exempt from the PRA. 127 Wn.2d 820,

| 834,904 P.2d 1 124 (1995). The court stated that “ ‘[l]eaving interpretation of the act to those at
~whom it was aimed would be the most direct coursé to its devitalization.” ” Id. (quoting Hearst
Corp. v. Hoppe, 90 Wn. 2d 123, 131, 580 P.2d 246 (1978)). |

But Servais and Hoppe do not address whether regulations.can qualify as “other statuteg”
that can create a PRA exemption. Instead, our Supreme Court simply rejected the idea that
agencies could interpret or directly regulate the applicability of the PRA to protect records from
disclosure. Servais, 127 Wn.2d at 834-35; Hoppe, 90 Wn.2d at 129-30. - The situation here is
-different because the secretary of state did not attempt to regulate disclosure directly or interpret
the disclosure requirements of the PRA. Instead, the secretary of state implemented regulations .
~ to ensure ballot security and seérecy during processing, pursuant to the express enabling

provisions of RCW 29A.04.611.

- 11
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We hold that under Ameriguest and Freedom Foundation, WAC 434-261-045 and WAC
434-250-110(5) create an “other statute” exemption to the PRA under RCW 42.56.070(1) for
pre-tabulated ballot images. |

3. Conclusion

The legislature has enacted statutes, and the secretary of state has adopted regulations
pursuant to statutory authority, providing that bal-lo_ts and ballot images must be kept secure at all
times from receipt until at least 60 days after tabulation.® Because these provisions are
inconsiétent with producing copies of ballots and ballot images to a third person under the PRA,
they constitute an express “other statute” exemption for ballots and ballot images under RCW
42.56.070(1). Accordingly, we hold that the County did not violate the PRA by refusing to
produce the images of pre-tabulated ballots that White requested under the PRA.’

B.  DISREGARDING THE PRA EXEMPTION |

White argues that even if we hold that the records were exempt, the County'was obligated

to produce them because nondisclosure was not necessary to protect privacy or a vital -

government function. We disagree.

5 In its amicus brief, the Washington Coalition for Open Government argues that RCW
29A.60.110 only prohibits ballot access without a court order during the 60-day retention period,
and therefore the County was required to produce the ballot images after that 60-day period
expired. However, we decline to address this argument because it was raised solely in an amicus
brief. Kitsap County v. Kitsap Rifle & Revolver Club, 184 Wn. App. 252, 303, 337 P.3d 328
(2014), petition for review filed, No. 91056-1 (Wash. Dec. 2, 2014).

7 White argues that we should consider the persuasive value of two 2011 cases from other
jurisdictions: Marks v. Koch, 284 P.3d 118, 123 (Colo. 2011); Price v. Town of Fairlee, 190 Vt.
66,26 A.3d 26, 31 (2011). Because the facts and the law governing ballot access in those cases
are not similar to the facts and law here, we do not look to those cases for guidance.

12
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“[E]ven records that are otherwise exempt may be inspected or copied if a court finds
‘that the exemption of such records is clearly unnecessary to protect any individual’s right of
privacy or any vital governmental function.’ ” Resident Action Council v. Seattle Hous. Auth.,
177 Wn.2d 417, 433, 327 P.3d 600 (2013) (quoting RCW 42.56.210(2)). Such a finding operates
to override a categorical PRA exemption, requiring the agency to produce the records. Resident
Action Council, 177 Wn.2d at 434. | | |

Here, the constitutional provisions, statutes, and regulations upon which the County
claims an exemption protect both the secrecy of persons’ votes and the security of election
ballots. As discussed abéve, article VI, séction 6 the Washington Constitution recognizes a right
to the secrecy of the vote. Title 29A RCW, WAC 434-261-045, and WAC 434-250-110(5) set
procedures and requirements that protect this right aﬁd to keep ballots securé. Preserving the
integrity and secrecy of votes and the security of election ballots clearly is a vital government
function. |

Accordingly, we reject White’s argument that the PRA exemption for scanned images of
pre-tabulated ballots should be disregarded in this case. |
C. ATTORNEY FEES

1. Trial Court Attorney Fees Award

White claims that the trial court erred by awarding him attorney fees without conducting
a lodestar analysis or awarding h1m his costs. We agree. |

RCW 42.56.550(4) requires a trial court to award attorney fees to a petitioner who

prevails in a PRA action:

13
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Any person who prevails against an agency in any action in the courts secking the

right to inspect or copy any public record or the right to receive a response to a

public record request within a reasonable amount of time shall be awarded all

costs, including reasonable attorney fees, incurred in connection with such legal

action.

(Emphasis added.) | When awarding attorney fees to a prevailing PRA petitioner, a trial court

_generally should use the lodestar method — multiplying a reasonable number of hours worked on
the case by a reasonable hourly feé — to calculate the award amount. Sanders, 169 Wn.2d at 869.
A tria] court awarding attorney fees in this manner may adjust the resulting amoﬁnt upward or
downward. Id.

We review a trial court’s award of _attomey fees for an abuse of discretion. Cook v.
Brateng, 180 Wn. App. 36,8’ 375,321 P.3d 1255 (2014) A trial court abuses its discretion
regérding the amount of attorney fees when its decision is manifestly unreasonable, based on
untenable grounds, or made for untenable reasons. Id.

For any attorhey fees aw&d, the trial court must articulate the grounds for the award,
making a record sufficient to permit meaningful review. See Mahler v. Szucs, 135 Wn.2d 398,
435,957 P.2d 632 (1998); Berryman v. Metcalf, 177 Wn. App. 644, 659, 312 P.3d 745 (2013),
review denied.sub nom., Berryman v. Farmers Ins. Co., 179 Wn.Zd 1026 (2014). This generally
means that the trial court “must supply ﬁndings'.of fact anci conclusions of law sufficient to
permit a reviewing court to determine why the trial court awarded the amount in question.”
SentinalC3, Inc. v. Hunt, 181 Wn.2d 127, 144, 331 P.3d 40 (2014); see also Mahler, 135 Wn.2d -
at 435, If the trial court does not make findings of fact and conclusions of law supporting the

attorney fees award, the preferred remedy is to remand to the trial court for entry of proper

findings and conclusions. Berryman, 177 Wn. App. at 659.

14
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The trial court here awarded White partial attorney fees because he prevailed on his claim
that the County had violated PRA précedures by failing to fully respond to his request. In its
ruling, the trial court explained only that |

Plaintiff is the prevailing party only on the issue of Clark County’s failure to fully

comply with its PRA response requirements.” The court grants plaintiff reasonable

attorney fees in the amount of $1,500 as prevailing party on this issue.
CP at 124. The trial court did not provide any findings of fact or conclusions of law regarding
the amount of the attorney fees award. It did not conduct a lodestar analysis on the record or
otherwise articulate how it arrived at the $1,500 figure. And it also appears that the trial court
did not award any amount for White’s costs other than attorney feés.

We hold that the record is insufficient to permit meaningful review of the trial court’s
analysis. Therefore, we remand for entry of findings of fact and conclusions of law related to the
amount of attorney fees awarded, and for an award of appropriate costs.

2. Attorney Fees on Appeal

White requests attorney fees on appeal. RCW 42.56.550(4) entitles a PRA petitioner wh‘o.
prevaﬂs on appéal to an award for costs and attorney fees incurred. PAWSII, 125 Wn.2d at 271.

A petitioner prevails in a PRA action when the court determines that the agency
wrongfully failed to disclose the requested records or otherwise violated the PRA. Spokane
Research & Def. Fund v. City of Spokané, 155 Wn.2d 89, 103, 117 P.3d 1117 (2005); Haines-
Marchel v. Dep’t of Corr., 183 Wn. App. 655, 674, 334 P.3d 99 (2014); see also Citizens For
Fair Share v. Dep’t of Corr., 117 Wn. App. 411, 437, 72 P.3d 206 (2003). We hold that the
County was not required to produce the ballot images responsive to .White’s request, but that the

trial court erred by failing to properly support its award for attorney fees below. Therefore,

15
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White prevailed only on a relatively minor related issue, and we do not award att.omey fees to
him on appeal.®

We affirm the trial court’s order dismissiﬁg White’s PRA action, but remand for entry of -
findings of fact and conclusions of law relating to the trlal couﬁ’s award of attorhey fees to

White.

MAXA, T

We concur:

WQRSWICK, P.J. U
LEZJ.

8 White asks us to impose per diem penalties against the County. However, because we hold that
the County did not violate the PRA by not producing the requested ballot images, White is not
entitled to a PRA penalty.

16
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APPENDIX B:

Copy of Stipulated Order Granting Permanent
Injunction,
Timothy White, et al. v. Kim Wyman, et al., San
Juan County Super. Ct., Nos. 06-2-05166-2, 10-
2-05002-8 (Sept. 27, 2013)
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STATE OF WASHINGTON
SAN JUAN COUNTY SUPERIOR COURT
TIMOTHY WHITE, ALLAN NO. 06-205166-2
ROSATO, LINDA ORGET, NO. 10-2-05002-8
ARTHUR GRUNBAUM
individuals, and GREEN PARTY STIPULATED ORDER
OF SAN JUAN COUNTY, GRANTING PERMANENT
INJUNCTION
Plaintiffs, [BReRaSERL

V.

KIM WYMAN, individually and in
her capacity as Secretary of State for
the State of Washington, MILENE
HENLEY, in her capacity as San
Juan County Auditor and SAN
JUAN COUNTY,

Defendants.

THIS MATTER comes before this Court on the parties’ proposed stipulation
for a permanent injunction.

On May 3, 2013, the Court granted summary judgment to Plaintiffs aﬁd held
that the Mail in Ballot Tracker system (“MiBT”) is part of the voting system and

therefore cannot be used unless it is certified by the Secretary of State. Secretary of
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State Wyman sought reconsideration of this ruling and this Court denied that motion
on June 25, 2013.

State law prohibits the use of voting system components which have not been
certified by the Washington Secretary of State. See RCW 29A.12.050 and WAC 434-
335-010.

Therefore, based upon the record supporting the Court’s grant of summary
judgment on the MiBT certification requirement, the state law cited above, and the
stipulation of the parties, the Court grants the following permanent injunction.

1. San Juan County is hereby enjoined from using MiBT unless it is
certified by the Washington Secretary of State.

2. For the next three years, San Juan County shall retain one copy of the
VoteHere (MiBT) program CDs, documentation manual and patch procedure, and the
electronic files of past elections in the VoteHere folder, currently located on the
computer of the elections supervisor, Doris Schaller. If San Juan County locates
additional information about MiBT, it shall retain such information during this period.

3. The Secretary of State is enjoined from subsidizing the purchase of
MiBT for county or local government use, or authorizing county or local government
use of MiBT, unless MiBT is first certified by the Washington Secretary of State in

compliance with Washington law.

DATED this A day of September, 2013.

Donald E. Eaton

JUDGE DONALD E. EATON
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Prosecuting Attorney

Attorney for Defendants Henley and
San Juan County

STIPULATED ORDER 3
GRANTING PERMANENT

INJUNCTION -

[PROPOSED]




