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f/’é‘wn L. (4/!)’7‘0/4“
petitioner,
and

Defendant.
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[Name of petitioner’s attorney)

Signature of Atorney for {petitioner]

[Name o/f Attorney for Appellant]
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[Telephone Number] [Washingion State Bar Association Membership No. |

r{f/mwn s /4//:{?%}046’/

[Petitioner’s name}

asks this court to accept review of the decision or parts of the decision designated in Part B of this
motion.
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C. ISSUES PRESENTED FOR REVIEW - “ o
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D. STATEMENT OF THE CASE
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F. CONCLUSION

[State the relief sought if review is granted].
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P/MJ*’— Jee ///’o/na/u(v
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Respectfully submitted,
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Appends g5+

ARGUMENT

I. MR. CHRISTOPHER WAS CONVICTED UNDER A STATUTE ENACTED
IN VIOLATION OF WASH. CONST. ART. II, § 19.

Appellant rests on the argument set forth in the Opening Brief.

11. THE PROSECUTOR COMMITTED MISCONDUCT THAT VIOLATED
MR. CHRISTOPHER’S FOURTEENTH AMENDMENT RIGHT TO DUE

PROCESS BY IMPROPERLY EXPOSING THE JURY TO PROPENSITY
EVIDENCE.

The trial court ruled in limine that the state would not be permitted
to introduce any of Mr. Christopher’s prior convictions or evidence of

*
prior bad acts. RP 25-26, 27, 30, 56; CP 18-38. Despite this, the

prosecutor asked Officer Bibens if he knew Mr. Christopher, eliciting the

response “I’ve met Shawn before on some previous calls at that same

location.” RP 234.

The state appears to agree that this was misconduct. See Response

Brief, page 15-16.

This agreed misconduct warrants reversal because of its prejudicial
nature and cumulative effect. State v. Boehning, 127 Wn. App. 511, 518,
111 P.3d 899 (2005). The inquiry examines the misconduct and its

impact, not the evidence that was properly admitted. In re Glasmann, 175

Wn.2d 696, 711, 286 P.3d 673 (2012).
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1 . . . .
contest , jurors were likely to have used propensity evidence to presume
guilt.

The evidence was hotly contested, and Gutierrez admitted she
suffered from memory problems. RP 170. Gutierrez also acknowledged

that she was not bruised from the claimed kick of Mr. Christopher, that her

neck was marked with a hickey when the officer saw her, and that her eyes

were always red. RP 181, 189-196:+91-195.

The trial court should have granted Mr. Christopher’s mistrial
motion, or granted a new trial. RP 235-238; CP 76-79.

The prosecutor committed prejudicial misconduct. There is a
substantial likelihood the misconduct affected the verdict. State v.
Lindsay, 180 Wn.2d 423, 326 P.3d 125 (2014). In addition, jurors used
propensity evidence to convict Mr. Christopher. This violated his right to
due process. Garceau, 275 F.3d at 776, 777-778. His convictions must be

reversed and the case remanded for a new trial.

I1l. THE COURT ERRED BY ORDERING MR. CHRISTOPHER TO PAY
ATTORNEY FEES.

Appellant rests on the argument in the Opening Brief.

' The state argues in their Response Brief that the case was not a credibility contest. But a
review of the state’s closing argument reveals that the prosecutor told the jury “this really is

about credibility”, and mentioned “credibility” multiple times in rebutta} closing argument,
RP 419.
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Since propensity evidence is by its very nature highly prejudicial,
it also can violate due process by rendering a trial unfair, which it did here.
U.S. Const. Amend. X1V, Garceau v. Woodford, 275 F.3d 769, 775 (9th
Cir. 2001), reversed on other grounds at 538 U.S. 202, 123 S.Ct. 1398,
155 L.Ed.2d 363 (2003); see also McKinney v. Rees, 993 F.2d 1378 CH
Cir. 1993); Garceau, 275 F.3d at 776, 777-778, see also Old Chief'v.
United States, 519 U.S. 172, 182, 117 S.Ct. 644, 136 L.Ed.2d 574 (1997).

It also violated the rules of evidence. ER 404(b); ER 403; Srate v.
Fisher, 165 Wn.2d 727, 745, 202 P.3d 937 (2009).

The state argues that since the misconduct only occurred once and
was not repeated, it did not prejudice the trial. Response Brief, p. 17. But
the officer’s testimony left jurors with the impréssion that Mr. Christopher
had previously committed acts of domestic violence against Ms. Gutierrez.
Defense attempts to add information on the topic and mitigate its impact
do not render the misconduct harmless.

As argued earlier, the court’s instruction to disregard the officer’s
remark likely had little impact. Jurors may have unconsciously used

propensity as evidence of guilt. In addition, since the case was a credibility
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to be used for impeachment purposes?

MR. FARRA: If he testifies, Your Honor.

JUDGE LEWIS: I know. Why should I allow an
assault?

MR. FARRA: Under ER 609 --

JUDGE LEWIS: Normally an assault wouldn’t be
aliowed to be used for impeachment purposes because
it doesn’t relate to truthfulness.

MR. FARRA: Well, it’s assault -- I'm sorry, Your
Honor. It’s assault in the second degree, felony
conviction within 10 years of the date. And under
609, I'd ask that it be admitted to impeach.

JUDGE LEWIS: You wish to be heard on the motion?
MS. STAUFFER: Your Honor, basically, it’s not
allowable under ER 609. There’s no basis for it and

the prejudice to the Defendant is extreme. So we
would ask that Court order that that not be allowed.
to be used at trial if Defendant testifies.

JUDGE LEWIS: I grant that motion under 609(a) (2).
It’s not a crime involving dishonesty or false
statement. As a felony violent offense, its probative
value related to truthfulness is limited and has

substantial prejudicial value, so State will not be

Evidentiary Hearing & Jury Trial - Day 1 - November 12, 2013 225
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permitted to use that under 609 for impeachment
purposes if the Defendant takes the stand. And I
think that --

MS. STAUFFER: Number 4, just addressed that.

JUDGE LEWIS: -- takes care of Number 4 --

MS. STAUFFER: Yeah.

JUDGE LEWIS: -- as well. Number 5, I don’t know
anything about criminal history of the State’s
witnesses. Is there any disclosure --

MS. STAUFFER: Your Honor, I would indicate that I
have been given a package of -- and then I keep
getting e-mails with more convictions. So, there are
various ones on three State witnesses that I'm aware
of at this point. State has provided -- I don’t know
if there’s any more, but that --

JUDGE LEWIS: Number 6 then, for entry of an order

directing the State to instruct its witnesses to
refrain from attempting to introduce hearsay evidence
in their testimony. Well, State’s -- ask questions. I
assume 1f you’re asking questions which elicit
hearsay testimony, then you think there’s some good
faith basis for it. The witnesses aren’t supposed to

be attempting to introduce anything except what the

Evidentiary Hearing & Jury Trial - Day 1 - November 12,2013 -26
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question calls for, so.

MR. FARRA: Yes, Your Honor, and I think --

JUDGE LEWIS: You’ll be talking to your witnesses
about the fact that if the question doesn’t call for
hearsay evidence, then they shouldn’t be trying to
introduce it.

MR. FARRA: I will, Your Honor, and I think that’1l
get to -- back to the hearsay issue that I want to
clarify a little bit later on.

JUDGE LEWIS: Okay. So, Number 7, entry of an order
prohibiting the State’s witnesses from making any
statements or reference to alleged convictions. I
think I've already did that, unless you think it’'s --
under 404 (b) the evidence is admissible.

MR. FARRA: No, Your Honor. I didn’t have any
conviction --

JUDGE LEWIS: That's granted.

MR. FARRA: -- under the 404 --

JUDGE LEWIS: Number 8, order prohibiting the State
from introducing any statements about being a former
gang member in Norte. You plan on bringing that up?

MR. FARRA: I don’t, Your Honor.

JUDGE LEWIS: That's granted then. The co-

Toidambiow: Haarina & Turv Trial - Dav 1 - November 12.2013 -27
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conspirator evidence, I’'ve already ruled on.

MR. FARRA: Could I -- could I make sure I’'m clear
on the ruling, Your Honor, and make sure I
communicate what I would like? Because I think this -
- this leads into the hearsay motion that you just
ruled on. I would like the -- what I seek to do is
have the victim testify to what was told to her over
the phone. Those statements to her were not
testimonial, so we don’t have any kind of Crawford
issue here. The issue, it seems to me, is one
primarily of hearsay.:

JUDGE LEWIS: Okay. Right now, I'm just going
through the State -- the Defense motions --

MR. FARRA: Okay.

JUDGE LEWIS: -- in limine. The Defense asks that
witnesses not attempt to introduce hearsay testimony.
In other words, you ask them, “What did you see?” And
they say, “I didn’t see anything, but so-and-so told
me this, this, and this.” They’re not supposed to do
that under any circumstances and I’'m prohibiting them
from doing that here.

MR. FARRA: Okay.

JUDGE LEWIS: That’s not a question of if you're

Evidentiary Hearing & Jury Trial - Day 1 - November 12,2013 -28
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MS. STAUFFER: Right, but also —-

JUDGE LEWIS: So, why don’t you let me go down
through this --

MS. STAUFFER: I'm sorry, Your Honor.

JUDGE LEWIS: -- list and when --

MS. STAUFFER: Okay.

JUDGE LEWIS: -- we get there, then you --

MS. STAUFFER: That’s fine.

JUDGE LEWIS: =-- can make argument.

MS. STAUFFER: Okay.

JUDGE LEWIS: As I was saying, Number 9 on the co-
conspirator evidencé, I've already ruled that the
alleged victim in the case can testify as to what Mr.
Hausinger said to her that she perceived to be
tampering with her or contact by Mr. Christopher. So,
I"ve already ruled with regard to that. Number 10, I
think I just ruled that, since the State’s saying
they don’t have any 404 (b) allegations related to
prior bad acts, that that’s granted then.

MR. FARRA: Um, that I do not intend on introducing
any at this -- at this time.

JUDGE LEWIS: Okay. And then Number 11, related to

text messages. So, as I understand it, the State

Evidentiarv Hearing & Jurv Trial - Dav 1 - November 12. 2013 -3n
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asking them a guestion that calls for a hearsay
response, whether it’s admissible or not. I'd have to
rule on its admissibility separately.

MR. FARRA: Okay.

MS. STAUFFER: Your Honor, I would -- I don’t want
to have a can of worms, though, when we get the jury
in here and they start trying to introduce what’s --
supposedly, the alleged victim is claiming she’'s
detting text messages. In the sense that if she’s
going to claim it’s somebody, I don’t think she has
any identity issue -- I mean, I don’t think she has
knowledge of identity, so then we’re going to start
getting into what someocone told her as to who
supposedly sent these text messages. So, we’re going
to have to be very careful as to what, if anything,
the State is allowed to get in. And the other thing I
would just bring up is that there’s a bunch of cell
phone photographs that the State has offered, and
we’ll get that in one my motions, I think the next --

JUDGE LEWIS: Well, isn’t that --

MS. STAUFFER: -- motion.

JUDGE LEWIS: -- hearsay motion —-- isn’t your

motion 11 about the text messages?
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“Please tell the truth,” but “please help me get out
of this,” so those are the purposes that I'm offering
it for. It’s not for proving that he --

JUDGE LEWIS: Well, let’s dg the second part, since
it’s somebody else talking about it, I don’t find
that that would be a basis for admissibility, but I
agree that, if the allegation is that the person
acting on Mr. Christopher’s behalf said certain
things, then the things that he said, in order to try
to induce the person to testify falsely, or in order
to contact the person, are admissible, and I'm not
going to edit them except in very limited
circumstances. And here, as I understand it, the
reference is that he said, “He’s in trouble. He has a
second strike, and therefore, he needs you to do
things.” So, if that’s what she testifies he said,
that’s what he said. I'm not going to exclude it. She
can’t go on to explain what she thought that he meant
by that, or what she knew in terms of his past record
and all that sort of thing, but she can testify as to
what he said.

MR. FARRA: Okay, Your Honor. Do you want to

address the 3.5 or the -- the 911 call first?
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elements of the charge.

JUDGE LEWIS: You have anything further on that?

MR. FARRA: I do, Your Honor. It is necessary to
prove the tampering. I need to prove that there was
an attempt to induce false testimony. The reference
to -- the statement was basically, “He's in very,
very bad trouble.” And that’s an emotional appeal.
It’s an attempt to induce. I ought to be able to
prove that attempt with the words that were used. If
I'm not allowed to, then any witness tampering, or
anybody planning to do some witness tampering, can
come up with all kinds of horrible things that
they’ve done in the past and know that that can’t be
used against them, even though those might be very
powerful tools in inducing somebody to testify
falsely or withhold information, or something of that
nature. So I think it’s very important and very
probative to the jury to see just what type of
persuasive, intimidating effects =~- intimidating may
be the wrong word, but, what sort of emotional ties
were attempted to be put on. As well, I -- I -- it’s
evidence of consciousness of guilt. Saying, “Please

help me get out of this,” basically. Not saying,
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was safe.

It's a hickey. Let me -- she testified it’s a

hickey? There was no dispute that the mark here is a

hickey. (Shows photo to the jury.) And that was a

mark that was taken in photo of that night, and

there’s not much more to say about it, that that is a

mark and it’s a hickey.

Number 3, why didn’t Christina tell about all the
other stuff that had been going on since 10:30 the
night before, continuing into the morning? Why didn’t
she talk about the -- dropping the cigarettes through
the balcony and getting helped over the balcony rail
and what not? Why didn’t she talk about putting her
foot up to keep him from sitting on her? Why didn’t
she talk about all of these other things? BAbout the
-- the mirror? Well, she didn’t talk about that
because that wasn’t what scared her. What scared her
was the fact that the Defendant had just put his
hands on her throat and that’s why she called 911,
she didn’t call 911 because of all the other stuff.
She called 911 because he put his hands around her
throat and it scared her. So that’s why she didn’'t

go through an entire review of what had happened that

Rebnttal Closing Argument - State - Jury Trial - Day 2 - November 13, 2013 - 416
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-- that evening.

Number 4, I believe Ms. Stauffer said that the --
that Christina is five-foot six, I think she
testified that she’'s five-foot one, please go back
and check your -- your notes on that. I believe the
Defendant testified that he’s five-foot six or five-
foot seven, somewhere around there’s -- there, so
there’s -- there’s a decent height difference there
in favor of the Defendant.

At one point -- or several points, in Ms.
Stauffer’s closing, she talks about this continuing
aggressive conduct by Ms. Gutierrez that night. Ms.
Gutierrez did not kick the Defendant when he tried to
sit on her. I don’t know how many times there’s been
an attempt to portray that as a kick, she was sitting
in the chair and he went to sit on her and she put
her foot up and she’s denied it over and over that
she kicked him. Don’t fall into that trap just by
saying 1t was a kick over and over and over doesn’t
mean it was a kick. It was a foot up as anybody
would 1f you’re sitting there and you don’t want
somebody to sit on top of you because you’re having

cramps or even 1f you’re not, if you’re just not

Rebuttal Closing Argument - State - Jury Trial - Day 2 - November 13, 2013 -417
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you today that he ran because he thought he had a
warrant for paying unpaid tickets. But he never told
Officer Bibens anything about that. All he told
Officer Bibens was that it was Christina Gutierrez’s
fault, the whole thing was Christina Gutierrez’s
fault. As if Officer Bibens wouldn’t check, or

somehow that wouldn’t have been found out. That

doesn’t make sense. That doesn’t make sense. He

~—

knew that she was calling 911, she told him she was

calling 911, and he ran out. Over unpaid tickets?

—

No. He ran because he knew what he’d done was wrong.
——

And he knew he was going to get in trouble,

potentially.

e

And then he contacts her, or more accurately, he

has somebody else contact her. And think very
carefully about what he tells Jacinto Hausinger to
read to Christina in that letter. He doesn’t write
in that letter for Christina to tell the truth. What
he writes in that letter is for Christina to help
him, and he lays out the reasons that she should help
him. Not that she should tell the truth but that she

should help him. Not because it’s the right thing to

do, not because it’'s good for her. And he does this
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knowing the evidence shows, because he stipulated to
it, knowing that there’s a domestic violence contact
order in place that restrains him from contacting
her. It exists just for this reason, just for this
reason, because of the dynamics involved and keeping
people who are charged with a crime from contacting
the other people. He knows that, he knows he
shouldn’t do it but he directs Jacinto Hausinger to
do it anyway and Mr. Hausinger does.

Now, the Defendant got up on the stand today and
he denied that he told Jacinto Hausinger to do that,
but you saw Mr. Hausinger. Ehe last thing Mr.
Hausinger wanted to do today was stand up on this
stand and testify. He didn’t want to admit that the
Defendant told him to contact Ms. Gutierrez. That
was like pulling teeth out of him, but he did because
he was under cath and he was telling the truthf Now
he could have also changed his story, he could have
denied it. He could have wiggled around and he tried
to, he tried to. Well, the -- did -- did -- I asked
him, “Did the Defendant give you a letter?” “Well, he
didn’t give it to me but it was on my bed when I came

back to the cell.” :Did he write 1it?” “Well, I

Closing Argument - State - Jury Trial - Day 2 - November 13, 2013 - 393
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feeling well or you don’t want somebody sitting on
top of you, you put your fpot up.

The evidence shows that Christina has not been
posturing this entire time that she did everything

completely right. She’s not posturing that she

didn’t follow him to the outside, that she didn’t

grab the can, she’s not posturing it like that.

She’s not saying that she’s a completely innocent

person. She’s told you that she went and she pushed

—————

him in the chest when he was in front of the mirror.

So, that’s -- it’s inaccurate to paint Christina as
somebody who'’s trying to say, “I'm the angel here, I
didn’t do anything wrong.” That’s -- Christina’s not
the one doing that.

Finally, Mr. Hausinger, you can make your own

decisions on his credibility and what he got up here

and -- and said today. We do know, if you look at
these -- if you look at these -- where did we --
where did the ex -- (Addresses the Clerk and then Ms.

Stauffer.) Did you grab the books by some chance?
MS. STAUFFER: I don't think it’s here. No.
MR. FARRA: Did I grab them?

CLERK: Which one are you --
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MR. FARRA: The photos of the text messages? Oh,
I got them right here, sorry. You can see -- you can
see here -- here it is. (Shows photos to the jury.)
Here’s the number, 360-773-2514. That’s the number
that he testified was his today. And this is a photo
of Christina’s cell phone. And the call came from
him. She didn’t know him, he didn’t know her. They
were cell mates. Then a friend gave him a letter,
that’s what he testified to today. Very reluctantly
that he directed -- that the Defendant directed him
to call.

And then, finally, the issue of credibility and
that -- and this gets back because that’s the first
thing Ms. Stauffer said and she’s absolutely right.
This is really about credibility and it gets back to
my initial point. What did Christina Gutierrez have
to overcome to come and testify yesterday and to
stand up and to say that’s enough? How easy would it
have been for her to just say, I don’t want to deal
with him, it’s not worth the trouble, it’s not worth
the emotional baggage. 1It’s not worth the fear, it’s
not worth whatever it might be. It would have been

very easy for her to do that but she didn’t do it.

Rebuttal Closing Argument - State - Jury Trial - Day 2 - November 13, 2013 - 419
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MR. FARRA: Okay.

JUDGE LEWIS: -- so I need to get jury selection
done so the Jjurors can be released. So, after the
jury is selected but before the opening, we can deal
with motions in limine. So, we’d only need to deal
with it now if it was something you need to talk to
the jury about during selection.

MR. FARRA: No, Your Honor.

JUDGE LEWIS: Okay. Oﬁ the motion to sever counts
or, in the alternative, to dismiss?

MS. STAUFFER: Your Honor, I would indicate that I

filed this motion for several reasons. One was the

fact that the rea -- last -- first readiness, which

was on October 17%", I com -- basically objected to

the fact that the State failing to provide any

advanced discovery until two days prior to the

readiness, and actually almost 5 o’clock the day of

the —-- October 15m, of new information relative to

their desire to suddenly amend the information that

afternoon of the readiness hearing on October 17%".

Over my objection, the readiness hearing judge,

Stahnke, went ahead and allowed the State to do so.

As a result, my client was forced to basically agree
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to set over the trial to today. And then again, part

of our concern 1is since the State’s had this case, we
needed to interview the main State witness, which is
this Jacinto Hausinger who 1s the individual that
apparently the State’s alleging has attempted to

tamper with a witness. We asked for the interview

with him and nothing was set up. And so then the next

thing that happens is the State files, 1 guess at the

time of the readiness hearing because I didn’t get

any advanced notice again. On November 7", State

files another notice of, I guess, intent to amend the
information to come up with some conspiracy issue and
then to rely on Evidence Rule 801 (d) (2). And, again,
I believe that we’re basically being sandbagged
somehow, the State continuing to not provide adeguate
notice in advance of any decisions or motions that
have relevance as to the charges and/or to the
witnesses. Now, it would appear from the State’s
written their motion in reference to Evidence Rule
801(d) (2), that Mr. Hausinger is now not expected to
appear. I don’t know what the status is on that. I
had anticipated being allowed to talk to him prior to

his testimony if he’s going to show up for trial. If
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which is what my concerns are, especially now. He’s
not even available today and the procedures going to
be the State’s going to get those suc -- supposed
statements in without Mr. Hausinger. And -- and then
from there, we’re back to a real big issue. So those
are the concerns I have.

JUDGE LEWIS: Okay. I deny the motion to sever or -

- and to dismiss at this time. I’'m basing that on the

assumption that Mr. Hausinger will be here and will

be available to talk to the Defense before he

testifies. And the statements that are being offer
-—
under whatever theory ~- 801(d) (2) -- would be the
type of statements that you would expect and I
believe the police reports were in the -- the file
indicating what it was that Mr. Hausinger was
suppecsed to have said to the witness that he’s
alleged to have tampered with, or that Mr.
Christopher is alleged to have tampered with. So,
there’s no surprise that those would be statements
that would be expected to be testified. I thought you
were talking about statements that he made to the

officers or someone else other than'the witness, and

those probably would not be admissible. But -- but
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should have changed her story. I'm not offering them
to prove that the marks on her neck were from a
hickey. I'm not offering for the truth of the matter 
Essentially, they’re offered to prove that the
Defendant was involved and the intimate knowledge --
the general content of the communications had
intimate knowledge that had to come from the
Defendant. So, that’s argument number one, in terms
of the hearsay. And then the 801 argument, which
maybe we ought to --

JUDGE LEWIS: Okay.

MR. FARRA: =-- walit on can come next.

JUDGE LEWIS: Did you have anything in response?

MS. STAUFFER: Your Honor, I would just indicate
again I am concerned that if Mr. Hausinger isn’t
available, we’re back to square one with the issue of
the prejudice and allowing in information that
technically can’t come in, that we’ll be denied our
ability to cross examine Mr. Hausinger. So, I guess
from that standpoint, I would be asking the Court to
make sure that we don’t have any issues relative to
Mr. Hausinger and that the State could -- can’t just

try to introduce statements and then not produce him,
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shoes?
A. Yes.
0. So, again, after your rendition of events where you

end up running and pushing him so hard that you both
almost fall in the bedroom, his reaction is to just get in

the bed, is that correct? And lay there?

A. Yes.

Q. Okay. You don’t leave, do you?

A. No, I stand there.

Q. Is there any reason you couldn’t leave?.

A. Yes.

0. Why’s that?

A. I was protecting the drawing.

Q. Okay. Just like you were protecting him, is that

right? So, all your actions are protecting something. Is

that right?

A. Yes.

Q. Oh, okay. And when he -- when you pushed him in the
mirror area and you almost fall down, did he have to grab

you to keep from falling?

A. I think we grabbed each other.
Q. Okay. So, you’'re both grabbing each other at that
point?

“4m Anaen




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

right after work, so he had his red and black shoes on.

Q. Well, what kind of shoes are --

A. He left them in his locker.

Q. Were they tennis shoes?

A. Yes.

Q. Okay.

A, Because I remember he kept his red and black shoes

in his locker and he had his gray and white shoes. His

Jordan’s.
Q. Had he changed clothes when he got home?
A. He took a shower.
Q. Did he put different clothes on?
A, Yes.
Q. So he changed clothes?
A. I’m‘pretty sure, yes. He was walking around in just

a short and no shirt.

Q. So, did he change his shoes?

A. When I called the police, he put his shoes on --
Q. No, no, no, no. I'm talking about when he came home

and when you claim that he kicked you, what kinds of shoes
was he wearing?
A. I don’t remember.

Q. Do you remember saying he was wearing his tennis
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A. As we -- as we're falling. That’s when he hit the

wall and we kind of just stood up.

Q. Okay. So, who is hitting the wall?
A. He was.
Q. Okay. And where -- how were you guys grabbing each

other at that point?

A. I think he grabbed me by the arm and I -- I grabbed
him, like, somehow, like, on his clothing or his arm or --

I don’t know.

Q. Okay. And did you guys get untangled or get up or -
-2

A. Yeah. He got his footing, I stood up straight.

Q. Okay.

A. And he said he was going to bed.

Q. Okay. And that’s what he did, right?

A. No. He went on the bed, yes, but he didn’t fall
asleep.

Q. Well, but he went toc bed?

A. Yes.

Q. Went to bed. Okay. Now, you claim that he kicked

you in the thigh, is that right?

A. Yes.

Q. Okay. And which thigh are we talking about?

Christina Angel Gutierrez - X - Jury Trial - Day 1 - November 12, 2013 - 189
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AL My left thigh.
Q. Now, isn’t it true that, of all the pictures that
you have, that you had no bruises on your left thigh, 1is

that correct?

A, Yes.

Q. Yes what? No bruise?

A. No bruise. I --

Q. Okay.

A. -- didn’t have a bruise.

Q. Do you recall making some statements to Shawn that

if he wanted to know what a kick felt like that night or

early morning?

A. Yes.
Q. What was that about?
A. Because he kept saying, “You kicked me” so I said,

“"Well, I could show you what a real kick feels like” and
that’s when he kicked me.

Q. Okay. So, that’'s when you're claiming he kicked you
in the thigh?

A. Yes.

Q. Okay. And that’s when you’re saying you didn’t
really kick him, he just kind of fell on your foot and

ended up thinking you kicked him, right?

Christina Angel Gutierrez - X - Jury Trial - Day 1 - November 12, 2013 - 190
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A, Yes.

Q. Oh, okay. And then he’s, at that point, leaving,
right? Trying to leave?

A. Yes.

Q. Okay. (Pause.) And, apparently, somehow there was
something about a cigarette. Did you knock a cigarette out
of his hand or something happen there?

A. I think I went to go hand him one and I accidently
dropped it. It --

Q. What --

A. -- was his. Or he handed it to me or something like
that and I dropped it through the balcony cracks.

Q. Okay. (Pause.) Now, as far as the pictures that we

have, you indicated that you had a hickey on your neck,

right?

A. Yes.

Q. Okay. Can you tell me if -- this is Exhibit Number
2 —-— 1s this the hickey, or what are we talking about

here? (Hands photo to the witness.)

A. That’s the hickey. (Points at the photo.)

Q. That’s the hickey? Okay.

A. Yeah. It was very small.

Q. Okay. (Shows picture to the jury.) So then we look

Ll edln AN M bl V' Yeror: Tl Thaee 1 Nlnerasa haw 17 2012 _ 101
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at Numbe; -- Exhibit 4. Is that still a hickey? (Hands the
witness é photo.)

A. That'’s the hickey. (Points at the photo.) These are
the red marks, but this is a hickey.

Q. Oh, okay. So, the real, so-called bruise that we
see is the hickey mark. Is that what we’re talking about
on these pictures?

A. No, that wasn’'t a bruise. That was a hickey.

Q. This one is a bruise or a hickey? (Hands the
witness a photo.)

A, That one is a hickey. (Points at photo.)

Q. Which one? Well, maybe just make sure we know --

kind of to the jury so they know --

A. That’s a hickey. (Holds the photo up and points.)

Q. Okay. And that’s the same one that’s on this one
here?

A. Yes.

Q. Okay. And then this picture shows your -- your

throat pretty good, right?
JUDGE LEWIS: Where did this picture come from?
MS. STAUFFER: Number 1.
WITNESS: Yes.

BY MS. STAUFFER: (Continued.)

Christina Angel Gutierrez - X - Jury Trial - Day 1 - November 12,2013 -192
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Q. Okay. And you said there was no marks or bruises on
your throat area, right?

A. No. Not that I saw.

Q. Then you indicate that several days later -- do you
know exactly when it was that you decided to have more
pictures provided?

A, It was like two or three days later.

Q. Okay. Did you call the police to ask them to come
over and take some pictures? |

A. No. I called Amy.

Q. Okay. So, did you end up going to any law
enforcement to get the pictures taken?

A. No.

Q. Okay. So then you’re saying that you had Amos take
some pictures?

Al Yes.

Q. Okay. And so those are the 13, 12, 11 pictures that
you’re saying are all ones that you had Amoé take, right?

Al Yes.

Q. Okay. Then you have -- I guess, you could maybe
help me out here because I’'m having a hard time figuring

it out. But could you tell me what Exhibit Number 10 is

supposed to show?
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A. My leg.

Q. Which one?

A. My left leg.

Q. And so where -- where -- what are we seeing on that

leg (inaudible).

JUDGE LEWIS: All right, Counsel, Exhibit 10 hasn’t
been admitted. It shouldn’t be displayed to the jury,
prior to its admission.

MS. STAUFFER: Excuse me, Your Honor. Well, I --
I'm trying to clarify because 1 couldn’t see what the
Prosecutor was even --

JUDGE LEWIS: You can certainly clarify if you
want, but until an exhibit is admitted, it shouldn’t
be displayed to the jury.

MS. STAUFFER: Oh, okay. I'm sorry, Your Honor.
Okay. I assumed it’d already been offered. I’'m sorry.
Well, I'll reserve on those at this point. (Puts
photos back with evidence and looks through other
photos.)

BY MS. STAUFFER: (Continued.)
Q. Now, you testified that you don’t know how long you
-- I guess, Shawn had his hands around your neck. Is that

about right? You don’t know how long-?

Christina Angel Gutierrez - X - Jury Trial - Day 1 - November 12, 2013 - 194




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

you wrote out? Did you seek medical attention ~--

A, No.

Q. -- afterwards? Oh, okay. Okay. So, in addition to
your later injuries that you're claiming are on your leg,

is that right? Where you claiming you had some more

| bruises later on, on your feet or legs?

A. Yes.

Q. Okay. So, what’s that from?

A. It happened after I got strangled.

Q. After what?

A. They weren’t there before.

Q. Excuse me? I'm sorry.

A. They weren’t there before the strangling.

Q. I'm sorry. I can’t understand you.

A. The bruises that I had were not'there before I got
strangled.

Q. So, were these bruises from that night?

A. I believe so.

Q. You don’t know?

A. I'm not sure.

Q. Okay. And do you recall when you spoke with my

investigator, in contrast to your testimony here today

where, basically, you’re admitting you did follow Shawn
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A. Yes.

Q. You do not know, right?

A. I do not know --

Q. Okay.

A. -- how long.

Q. And if I understand the -- Exhibit Number 1 shows

your face pretty clearly, is that correct?
A. Yes.
Q. Okay. And dc you have any bloodshot eyes or

anything like that?

A. I was also tired.

Q. I mean, does that picture show of any --

A. It shows redness.

Q. Okay. Is that the way your eyes usually look?

i After work? If I'stay up late, yes, really tired.
Q. Okay. So, nothing out of the ordinary as far as

your eyes go, right?

A. No, not that I saw.

Q. Okay. So, you’re indicating that you felt you
couldn’t breathe. Is that right?

A. Yes, for a moment.

Q. And you said that you had indicated that -- that on

your DV form that you could breathe. Is that right? What

Christina Angel Gutierrez - X - Jury Trial - Day 1 - November 12, 2013 . - 195
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State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

extensive on that than the motion to sever, but
that’s on Page 2. Because one of the issues with Mr.
Hausinger as set forth in the reports that have been
provided, is that he indicates on his first contact
with Officer Skeeter that “It was my idea. Shawn had
nothing to do with it. I wanted to help him out.” She
then leaves him a message on his phone after she
talks with him saying, “Well, I'm going to be
charging you with (inaudible) charges of tampering.”
And the next conversation or two that she has,
suddenly he’s now claiming, “Oh, yeah. Shawn knew
about it. Shawn did this and that.” So there’s
contradictory evidence comiﬁg in from this witness
that bears on his credibility in terms of the State’s
attempt to charge my client with somehow -- some
involvement with the alleged violation of the no
contact order and the tampering of the witness. So, I
am very concerned with what the State’s attempting to
do, a kind of back door, getting basically
prejudicial information out before the jury and then
suddenly not having any information or any evidence
to prove it. And so, given that, we need to have some

rulings from the Court. We’re asking basically, first




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State of Washington v. Shawn Eric Christopher
Ciark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

he’s not showing up for trial, I don't believe the
State has a case to proceed to trial without Mr.
Hausinger, as the conspiracy theory isn’t really on
the table, given the evidence that we do know éf and
that the State fails to provide the Court with. So, I
guess, first of all, we need to know whether or not
the State is expecting Mr. Hausinger to show up or
not. And, secondly, our concern is that the State
gets into the voir dire and the Court indicates what
Mr. Christopher is charged with, including Counts 2
and 3, that basically smears him for the rest of the
trial and the State doesn’t come forward with the
evidence, then basically we're left hanging with
basically a very prejudicial inférmation that
includes counts that the State knows it cannot prove.
So, I would be asking for some rulings, Your Honor,
prior to voir dire to determine exactly where the
State’s planning to go and rulings in terms of the
State’s motion of Evidence Rule 801 (d) (2) as my
reading of the rule does not apply to this particular
case because of the facts that I’11 get into further.
But I just wanted to, and as I stated in my motion,

there’s -- and the motions in limine, a little more




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Appendn pg S

State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

of all, because of the extreme prejudice of the
Counts 2 and 3 and the fact that the State had had
the initial report from Officer Skeeter on November

20 -~ excuse me -- qg_§gp§gmber~2im, did not give it

to the Defense until October 15" and since then, we

have not been able to interview Mr. Hausinger because

the State’s somehow saying things aren’t working out

or we can’t set it up and the schedules aren’t

working. And so here we are today, again, with that

e

issue. So, I am re-raising it, Your Honor, and would
ask the Court to grant our motion to sever Counts 2
and 3 or, in the alternative, dismiss those two
counts. The State really has no evidence to go
forward here today at trial. Thank you.

JUDGE LEWIS: Your response?

MR. FARRA: Yes, Your Honor. Well, the burden is on
the Defense, in terms of the motion to sever, to
prove manifest error -- or, manifest prejudice,
excuse me. And the preference is for judicial
economy. In this case, the tampering and the no
contact order violations came to the State’s
attention about a month after the assault. The State

moved to Jjoin and consolidate and that was -- that
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motion was granted, Your Honor. I haven’t heard what
the material prejudice is from the joining of those
offenses. Clearly, they’re related. The assault --
the alleged Assault 2 led to a no contact order.
After that, we’ve got an alleged domestic viclence
contact order violation and witness tampering. So,
those are Counts 2 and 3. They derive directly from
the original charge. The case was called ready last
Thursday. We should proceed. There’s no evidence of
manifest prejudice here.

In terms of the witness, Jacintoc Hausinger. The
State received a request from Defense to interview
Mr. Hausinger last Monday, leaving three days prior
to readiness for us to try to arrange that interview.
We haven’t been able to do to -- do so in three days.
I heard from Mr. Hausinger this morning, and I was
going to raise this as well with the Court. Mr.
Hausinger said that his son =-- he will be here. He
says he cannot make it until tomorrow morning. The
reason 1is this: he was subpoenaed to be here today.
His son was scheduled for a hernia surgery at
Doernbecher’s Hospital for tomorrow, the 12 -- the

13", excuse me. The surgeon who was going to perform
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SHAWN ERIC CHRISTOPHER, UNPUBLISHED OPINION
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SUTTON, J. — Shawn E. Christopher apioeals his conviction and sentence for second degree
assault, violation of a domestic viélence no contact order, and witness tampering. He argues that
(1) Substitute House Bill 1188 (SHB), Laws of 2011, chapter 166, section 1, violated the smglé-
subject and subject-in-title requirements of article II, section 19 of the Washington Constitution,
(2) the prosecutor committed prosecutorial misconduct, and (3) the trial ;:ourt erred by failing to
consider his current or future ability to pay legal financial obligations (LFOs). In addition,
Christopher asserts additional claims in his statement of additional grounds (SAG).

We hold that Christopher (1) does not have standing to challenge the constitutionality of
SHB 1188 because he was convicted of second degree assault by strangulation, and SHB 1188
addressed only second degree assault by suffocation; (2) cannot establish prejudice based on a
claim of prosecutorial misconduct; and (3) cannot challenge his LFOs because he waived this issue
under RAP 2.5(a) by failing to object at sentencing. We rej éct Christopher’s additional claims in

his SAG. We affirm his conviction and sentence.
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FACTS

On August 22, 2013, Christopher and his girlfriend, Christina Gutierrez, were drinking
with friends in their apartment. Christopher accused Gutierrez of staring at their mutual friends,
and they started to argue. Christopher put his hands around vGutierrez’s neck and choked her for
about a minute. When Christopher let her go, Gutierrez called 911. Christopher left the apartment
and the police later apprehended him.

The next day, the trial court issued a no contact order against Christopher, which
prohibited him from contacting Gutierrez in person or through others. Later that month; Gutierrez
received a call from an unfamiliar number. When she called the number back the caller identified
himself as a friend of Christopher’s from jail, but refused to state his name. The caller read
Gutierrez a letter from Christopher, which asked Gutierrez to go to the police and tell them she
was lying about Christopher strangling her. The caller told Gutierrez that Christopher was looking
 at a second strike. A few days later, Gutierrez received texts from the same number asking
questions about their “mutual friend.” Report of Proceedings (RP) (Nov. ‘1 2, 2013) at 166.
Following this second exchange, Gutierrez called the police and told them about the
communijcations.

The police later identified Jacinto Hausinger as the caller and text messenger. He and
Christopher met when they shared the same jail cell in late August 2013. Hausinger admitted that
Christopher asked him to contact Gutierrez aﬁd read her the letter. He also admitted to trying to
persuade Gutierrez to change her story.

The State charged Christopher with assault in the second degree, violation of a domestic

violence no contact order, and tampering with a witness. At trial, Gutierrez testified and identified
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a number of pictures taken of her neck following the assault. She identified the red lines of
handprints, a hickey, bruising, and Christopher’é thumbprint on her neck.

Officer Therman Bibens, who responded to Gutierrez’s 911 call, also testified. During his
direct testimony, the prosecutor asked éibens if he knew Christopher. Bibens responded, “I’ve
met [Christopher] before on some previous calls at that same location.” RP (Nov. 13, 2013) at
234. Christopher objected to the testimony, which the trial court sustained and ordered the jury to
“disregard the last remarks.” RP (Nov. 13, 2013) at 234-35.

Christopher then moved for a mistrial on the basis that Bibens’ testimony regarding his
pre-arrest contacts with Christopher was especially prejudicial to his case. The trial court denied
the motion for a mistrial ruling that the “sustaining of the objection and the order for the jury to
disregard the comment is sufficient in the circumstance.” RP (Nov. 13, 2013) at 238. The trial |
court later instructed the jury that “[i]f evidence was not admitted or was stricken from the record,
then you are not to consider it in reaching your verdict.” Clerk’s Papers at 53 (quoting Jury
Instruction‘ 1). The instruction also stated that if the trial court had “asked you to disregard any
evidence, then you must not discuss that evidence during your deliberations or consider it in
reaching your verdict.” CP at 53-54 (quoting Jury Instruction 1).

The jury found Christopher guilty as charged of second degree assault, violation of a
domestic violence no contact order, and witness tampering. The trial court denied Christopher’s
post-trial motion for arrest of judgment and for new trial. The trial court sentenced Christopher to
26 months, imposed discretionary LFOs totaling $1,409.25, and did not inquire into his current or

- future abﬂity to pay LFOs. Christopher did not object to the imposition of LFOs. Christopher

appeals.
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ANALYSIS -

Christopher argues that (1) SHB 1188 violated the single-subject and subject-in-title
requirements of article II, section 19 of the Washington Constitution, (2) the prosecutor committed
prosecutorial misconduct by eliciting impermissible propensity evidence, and (3) the trial court
erred by failing to consider his current or future ability to pay LFOs.. In addition, Christopher
asserts a number of additional claims in his SAG. We hold that Christopher (1) does not have
standing to challenge the constitutionality of SHB 1188 because he was convicted of second degree
assault by strangulation, and SHB 1188 addressed only second degree assault by suffocation, (2)
cannot establish that the prosecutor’s conduct in eliciting testimony was prejudicial, and (3) cannot
chailenge his LFOs because he waived this issue under RAP 2.5(a) by failing to object at
sentencing. We reject Christopher’s additional SAG claims. We affirm hig conviction and
sentence.

A. Standing

We review whether a party has standing to assert a constitutional violation de novo. State
v. 4. W., 181 Wn. App. 400, 409, 326 P.3d 737 (2014). Christopher argues that SHB 1188, which
amended RCW 9A.36.021, is unconstitutional because it violates the single-subject and subject-

in-title requirements of article II, section 19 of the Washington State Constitution.! Because SHB

! Article 1, section 19 of the Washington State Constitution provides that: “[n]o bill shall embrace
more than one subject, and that shall be expressed in the title.” Article II, section 19 established
two specific requirements: (1) the single-subject rule and (2) the subject-in-title rule. State v.
Haviland, 186 Wn. App. 214, 218, 345 P.3d 831 (2015). A violation of either the single-subject
or the subject-in-title requirement renders the relevant provisions of the bill unconstitutional. See
id. at 220.



~

No. 45694-0-11 £
1188 amended RCW 9A.36.021 to add “suffocation” to the definition of second degree assault,?
which Christopher was not convicted for, we hold that Christopher lacks standing to make this
argurnent.3

To prove standing, Christopher must show (1) “‘a personal injury fairly traceable to the
challenged conduct and likely to be redressed by the requested relief’” and (2) that his claim falls
within the zone of interests protected by the statute or constitution provision at issue. State v.
Johnson, 179 Wn.2d 534, 552, 315 P.3d 1090 (2014) (quoting High Tide Seafoods v. State, 106
Wn.2d 695, 702, 725 P.2d 411 (1986)). If a party lacks standing for a claim, we cannot reach the
merits of that claim. Johnson, 179 Wn.2d at 552. A defendant may not challenge the
constitutionality of a statute unless he or she is harmed by the unconstitutional feature of the
challenged statute. State v. Jendrey, 46 Wn. App. 379, 384, 730 P.2d 1374 (1986); State v.
Lundquist, 60 Wn.2d 397, 401, 374 P.2d 246 (1962).

SHB 1188 amended the definition of second degree assault by adding “assault by
suffocation” in RCW 9A.36.021(1)(g). Laws of 2011, ch. 166, § 1. But Christopher was
convicted of assault by stranglilation under RCW 9A.36.021(1)(g). Therefore, the amendment to

SHB 1188 did not affect him and he cannot show harm from the statutory amendments to SHB

2 The other amendments made by SHB 1188 are not implicated by Christopher’s case. LAWS of
2011, ch. 166.

3 The State contends that Christopher may not challenge the constitutionality of SHB 1188 for the
first time on appeal because Christopher failed to assert this argument on appeal. Because we hold
that Christopher lacks standing to make this argument, we do not address the merits of the State’s
argument. See, e.g., State v. Johnson, 179 Wn.2d 534, 555, 315 P.3d 1090 (declining to reach the
merits of a defendant’s claim when the defendant lacked standing to raise the claim), cert. denied,
135 S. Ct. 139 (2014).
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1188. We hold that Christopher lacks sfanding to challenge the constitutionality of SHB 1188.
We decline to address further his constitutional challenge to SHB 1188.
B. “Prior Acts” Statement by Prosecution Witness

Christopher argues that the prosecutor committed misconduct by eliciting testimony that
Bibens had been previously dispatched to the defendant’s residence for a related offense.
Assuming without deciding that the prosecutor did commit misconduct, we hold that Christopher
fails to show that Bibens’ testimony prejudiced him.

When a defendant objects tovalleged prosecutorial misconduct at trial, a defendant must
show that the prosecutor’s misconduct resulted in prejudice that had a substantial likelihood of
affecting the jury’s verdict. State v. Emery, 174 Wn.2d 741, 760, 278 P.3d 653 (2012).
Misconduct is prejudicial if there is a substantial likelihood that it affected the jﬁry verdict. Emery,
174 Wn.2d at 760.

At trial, the prosecutor asked Bibens if he knew “Shawn Christopher.” RP (Nov. 13,2013)
at 234. The officer responded, “I’ve met [Christopher] before on some previous calls at that same
location.” RP (Nov. 13, 2013) at 234. Christopher objected, and the trial court sustained his
objection. The trial court a}so told the jury to disregard the ofﬁcer’é statement.

Assuming without deciding that the prosecutor committed misconduct by eliciting this
testimony, Christopher fails to show that Bibens’ statement had a substantial likelihood of
affecting the jury verdict. See Emery, 174 Wn.2d at 760. Bibens’ testimony would not have led
the jury to convict based on alleged propensity evidence because ample evidence established both
the second degree assault and witness tampering charges without relying on Bibens’ statement.

For the assault charge, the State produced Gutierrez’s testimony, which was corroborated by her
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statements to Bibens, her 911 call, and the photographs showing thumb print marks on her neck.
For thé tampering with a witness charge, the State produced Gutierrez’s and Hausinger’s
testimony, as well as the photographs of Hausinger’s text messages to Gutierrez. Thus, even
without Bibens’ allegedly improper testimony, a réasonable jury had ample evidence to convict
Christopher as charged.

Moreover, the trial court informed the jury to disregard Bibens’ statement. Before
deliberating, the trial court instructed the jury again to disregard any evidence that the court had
either not admitted or had stricken. We presume the jury followed these instructions. See State v.
Swén, 114 Wn.2d 613, 661-62, 790 P.2d 610 (1990). Accordingly, we hold that if any misconduct
occurred, Christopher fails to establish that it was so prejudicial that there was a substantial
likelihood it affected the verdict.*

C.  LFOs

Christopher argues that the trial court erroneously imposed discretionary LFOs in the

amount of $1,409.25 without first determining that he had the current or future ability to pay them.

He raises this issue for the time on appeal, as he did not object at sentencing.

4 Christopher argues that the trial court should have granted his motion for a mistrial and post-trial
motion for a new trial because the State violated the motion in limine, which prohibited the State
from introducing ER 404(b) allegations with regard to Christopher. Aside from the assertion that
the trial court should have granted Christopher’s mistrial motion and motion for a new trial,
Christopher cites no legal authority and offers no legal analysis in support of his contention. We
will not consider assignments of error unsupported by citation to authority. RAP 10.3(a)(6), State
v. Bello, 142 Wn. App. 930,932 n.3, 176 P.3d 554 (2008). Because Christopher fails to argue this
point, Christopher waived this assignment of error and we do not consider it further.
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When an appellant fails to raise an issue below, this court may refuse to review it. RAP
2.5(a).> A party’s objection or argument preserves an issue only if the party actually raises that
particular issue before the trial court. See Cotton v. Kronenberg, 111 Wn. App. 258, 273, 44 P.3d
878 (2002). In State v. Blazina, 182 Wn.2d 827, 832-33, 344 P.3d 680 (2015), our Supreme Court
reaffirmed that appellate courts in this state may decline to review the imposition of discretionary
LFOs where the defendant failed to object to the imposition of LFOs at sentencing. Blazina, 182
Wn.2d at 681. Here, the court sentenced Christopher after our decision in Blazina, wherein we
declined to review the trial court’s imposition of discretionary LFOs because the defendant aid not
object at sentencing. State v. Blazina, 174 Wn. App. 906, 911, 301 P.3d 492, remanded by 182
Wn.2d 827 (2015). Because Christopher did not object to the trial court’s imposition of LFOs at
sentencing, we decline Christopher’s invitation to review this issue for the first time on appeal.

D.  SAG Claims

In his SAG, Christopher claims prosecutorial misconduct (a) in eliciting four statements
during Bibens’ testimony, (b) in eliciting second-strike offense evidence during Bibens’ testimony,
(c) in misrepresenting the evidence during closing argument, (d) in filing of amended charges one |
month before trial, (¢) in withholding a witness and withholding discovery, (f) in coercing a

witness, (g) in failing to call an available witness, and (h) in vouching for a witness’s credibility.

> In State v. Jones, 182 Wn.2d 1, 6, 338 P.3d 278 (2014), our Supreme Court recognized that
unpreserved sentencing errors “may be raised for the first time upon appeal because sentencing
can implicate fundamental principles of due process if the sentence is based on information that is
false, lacks a minimum indicia of reliability, or is unsupported in the record.” (Citation omitted.)
But in State v. Blazina, 182 Wn.2d 827, 832-33, 344 P.3d 680 (2015), our Supreme Court declined
to apply this exception in the context of LFOs. We follow our Supreme Court’s lead and decline
to apply this exception.
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He also claims that the trial court abused its discretion in admitting evidence of photographs and
evidence of his ethnicity in the 911 call. We disagree.

1. Prosecutorial Misconduct Claim

a. Bibens’ Testimony

Christopher identifies four statements elicited by the prosecutor in Bibens’ testimony that
he alleges constitute prosecutorial misconduct and are prejudicial: (1) that the neighbor’s call
about Christopher and Gutierrez’s fight “was a 911 call ofa—a disturbancé, a neighbor had called
and basically said my neighbors are arguing again,” SAG at 1; (2) that “I start to walk up to the —
the building, I had been there two, three times before so I knew where it was,” SAG af 1; (3) that
hé recognized Christopher at the scene and then later in the courtroom, and (4) that Bibens used
Christopher’s, Gutierrez’s, and their roommate’s first names. Christopher did not object to any of
these four statements at trial.

When a defendant fails to object to prosecutorial misconduct at trial, we abply a different,
heightened standard of review. Emery, 174 Wn.2d at 760-61. Under this heightened standard of
review, the defendant is deemed to have waived any error unless he establishes that the prosecuting
attorney’s misconduct “was so ﬂagrant and ill intentioned that an instruction could not have cured
the resulting prejudice.” FEmery, 174 Wn.2d at 760-61. This heightened standard of review
requires the defendant to show that “(1) ‘no curative instruction would have obviated any
prejudicial effect on the jury’ and (2) the misconduct resulted in prejudiée that ‘had a substantial
likelihood of affecting the jury verdict.”” Emery, 174 Wn.2d at 761 (quoting State v. Thorgerson,

172 Wn.2d 438, 455, 258 P.3d 43 (2011)). We focus “more on whether the resulting prejudice
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could have been cured,” rather than the flagrant of ill intentipned nature of the remark. Emery,
174 Wn.2d at 762.

Assuming, without deciding, that the elicitation of this testimony by Bibens was improper,
Christopher fails to meet his burden to show prejudice. And if Christopher had objected, which
he did not, the court could have instructed the jury to disregard Bibens’ testimony, and a limiting
instruction could have cured any prejudice. We assume that juries follow the court’s instructions.
State v. Weber; 99 Wn.2d 158, 166, 659 P.2d 1102 (1983). This claim fails.

b. Second Strike Offense

Christopher claims that the prosecutor violated the trial court’s ruling precluding Gutierrez
from testifying to the significance of Christopher getting a second strike offense.®

The trial court stated,

And here, as [ understand it, the reference is that [Hausinger] said, “He’s in trouble.

He has a second strike, and therefore, he needs you to do things.” So, if that’s what

[Gutierrez] testifie[d] he said, that’s what he said. I’'m not going to exclude it. She

can’t go on to explain what she thought that he meant by that, or what she knew in

terms of his past record and all that sort of thing, but she can testify as to what he

said.

RP (Nov. 12, 2013) at 56. The trial court ruled that Gutierrez could testify as to what Hausinger
told her, but that she could not explain the significance of Christopher getting a second strike if
- convicted of violating the domestic violence no contact order.

Christopher points to the following exchange as evidence that the prosecutor violated the

trial court’s ruling.

6 The charge of second degree assault against Christopher would be a “second strike” offense
under the persistent offender accountability act, RCW 9.94A 555, .010, .030(32)(b).

10
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[State]: What did {Hausinger] tell you?

[Gutierrez]:  That [Christopher] loves me and wants to be with me.

[State]: Did the caller tell you anything else about the Defendant?

[Gutierrez]:  That he’s looking at a second strike.

[State]: What’s — what does that mean?

[Gutierrez]: That —-

[State]: Or, why did the caller tell you that? Strike that. Why did the caller — what

was the significance of that?
[Gutierrez]: To me, it meant something bad.

RP (Nov. 12,2013) at 159. Christopher did not object to the prosecutor’s questioning.

The prosecutor expressly asked Gutierrez about the significance of Christopher getting a

second strike offense. The prosecutor’s question to Gutierrez violated the trial court’s ruling and

was misconduct. However, because Christopher did not object to this testimony at trial, he waived

this issue unless he can establish that the prosecutor’s misconduct was so flagrant and ill
intentioned that it caused an enduring prejudice that could not have been cured with an instruction
to the jury and the misconduct resulted in prejudice that had a substantial likelihood of affecting
the jury’s verdict. Emery, 174 Wn.2d at 761.

Bibens did not actually explain the significance 6f Christopher getting a second strike.
There is no evidence that the prosecutor’s questioning was so prejudicial that it could not be cured
by a limiting instruction, which was not requested. Moreover, in light of the evidence presented,
there is no showing that this misconduct had a substantial likelihood of affecting the jury’s verdict.
Christopher failed to meet his burden. This claim fails.

c. Closing Argument

Christopher claims that the prosecutor misrepresented evidence during closing argument

by telling the jury (1) that Christopher had been drinking malt liquor the night of the assault and

(2) that Christopher and Gutierrez had been dating for five years. Christopher must demonstrate

11
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that these statements resulted in prejudice that had a substantial likelihood of affecting the jury’s
verdict. Emery, 174 Wn.2d at 76l0. He fails to show any prejudice.

Gutierrez testified that on the night of the incident she and Christopher were drinking “juice
and, like and actual alcoholic beverage[s], and there was also Bud Light.” RP (Nov. 12, 2013) at
110. She went on to explain that the “juice” came in a tall can and was “like malt liquor.” RP
(Nov. 12,2013) at 111. During the State’s closing argument, the prosecutor indicated that the case
was “about a Defendant who was intoxicated that night, been drinking beer, some malt liquor.”
RP (Nov. 13,2013) at 385. The prosecutor presented evidence that Christopher was drinking beer
and another beverage like a malt liquor. The inference that the jury would have taken from these
facts was that Christopher was intoxicated. The jury would have made the same inference had the
prosecutor clarified his statement and stated that the beverage was like a malt liquor. Christopher
fails to demonstrate that the malt liquor statement in closing argument had a substantial likelihood
of affecting the jury’s verdict.

The prosecutor also indicated in closing argument that Gutierrez had “to overcome the
emotional ties of a five-year relationship that she thought Was love at first sight.” RP (Nov. 13,
2013) at 387. Both Gutierrez and Christopher testified to knowing each other or dating for only
six months before the assault. The prosecutor’s comment about the parties’ five-year relationship
would not have negated the other ample evidence produced establishing Christopher’s guilt on the
charges of second degree assault, violation of a domestic violence no contact order, and witness
tampering. .Christopher fails to demonstrate that the reference to the five-year relationship in

closing argument had a substantial likelihood of affecting the jury’s verdict. This claim fails.
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d. Filing Ameﬁded Charges
Christopher claims that the State erred by waiting “until the last moment” to add the
- charges of violation of a domestic violence order and tampering with a witness. SAG at 8. We
disagree.

The Washington Supreme Court has held that where prosecutorial misconduct results in
prejudice to the defendant, dismissal is required pursuant to CrR 8.3(b). State v. Michielli, 132
Wn.2d 229, 240-43, 937 P.2d 587 (1997). In Michielli, the prosecutor inexplicably decided to file
four adciitional charges five days before trial, thereby forcing the defendant to waive his speedy
trial rights in order to prepare a defense to the new charges. Michielli, 132 Wn.2d at 243-44. The
State admitted it possessed all the information necessary to file all of the charges when it filed the
initial information, and it did not obtain more discovery or add witnesses for trial. Michielli, 132
Wn.2d at 244. The court noted that the only reasonable explanation for the prosecutor’s delay
appeared to be harassment of the defendant and the court termed the delay as “governmental
mismanagement.” Michielli, 132 Wn.2d at 243. Further, the court held that the defendant was
prejudiced when the prosecutor delayed adding four serious charges until just days before trial,
thereby giving t_he defendant the choice of going to trial unprepared or waiving his right to a speedy
trial and asking for a continuance. Michielli, 132 Wn.2d at 244.

Here, unlike in Michielii, the prosecutor did not possess the information to support the
State’s additional charges at the time it filed the initial information against Christopher. Gutierrez
notified the police that Christopher had contacted her through Hausinger from jail and attempted
to get her to alter her testimony in late September 2013—at least three weeks after the State filed

its initial information against Christopher. Conflicting testimony exists as to whether the
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prosecutor actually became aware of the facts underlying the State’s amended information'in late
Septe@ber or early to mid October. Christopher’s defense counsel asserted that the prosecutor
learned of these facts on or around September 27, 2013, but did not provide the defense with notice
of its intent to amend the information until October 15, 2013. However, the prosecutor told the
trial court that he did not receive the information supporting the charges of violating a domestic
violence no coﬁtact order and tampering with a witness until “towards the‘end of October.” RP
(Nov. 7, 2013) at 4. It is Christopher’s burden to show the prosecutor’s misconduct resulted in
prejudice that had a substantial likelihood of affecting the jury’s verdict. Emery, 174 Wn.2d at |
760. Based on this record, we hold that Christopher fails to show prosecutorial misconduct.
Moreover, even assuming misconduct, which we do not find, Christopher fails to show
prejudice. There is no evidence in the record that the prosecutor’s act of filing to amend charges
on October 17, 2013 placed Christopher in the untenable situation of going to trial unprepared or
waiving his speedy trial right and asking for a continuance. See Michielli, 132 Wn.2d at 244. The
State filed its original information on August 26, 2013, charging Christopher with second degree
assault. On October 17, 2013, the State moved to amend the information to add count 2, charging
Christopher with a violation of a domestic violence protection order and count 3, charging
Christopher with tampering with a witness. Christopher objected. Christopher’s trial began on
November 12, 2013. Therefore, Christopher had exactly four weeks from October 15, 2013 to
November 12, 2013 to prepare a defense to the amended charges. The record does not show that

Christopher was prejudiced in preparing a defense.
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e. Withholding Exculpatory Evidence

Christopher claims that the State committed a Brady’ violation by withholding exculpatory
evidence by not showing the jury a police car video recording that showed him asking fc;r pictures
of Gutierrez’s injuries, which would have impeached Bibens’ and Gutierrez’s testimony. We
disagree.

The State has a duty to disclose material evidence favorable to the defendant. See Brady,
373 U.S. at 87. Brady states that the suppression of evidence favorable to an accused violates due
process “where the evidence is material either to guilt or to punishment, irrespective of the good
faith or bad faith” of the State. Brady, 373 U.S. at 87. The State has a duty to learn of any favorable
evidence “known to the others acting on the government’s behalf in the case, including the police.”
Kyles v. Whitley, 514 U.S. 419, 437, 115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995).

The evidence that Christopher claims the State withheld from him, however, is not included
or referenced in the record on review. On direct appeal, we do not consider matters outside the
record. State v. McFarland, 127 Wn.2d 322, 338 n.5; 899 P.2d 1251 (1995). We do not consider
this issue further.

f. Withholding a Witness/Discovery

Christopher claims the State did not allow his defense counsel to interview Hausinger until

the day of trial. But there is no evidence in the record that the State prevented Christopher’s

defense counsel from interviewing Hausinger. Christopher’s claim relies on evidence outside of

7 Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963).
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the record. On direct appeal, we do not consider matters outside the record. McFarland 127
Wn.2d at 338 n.5. We do not consider this claim further.

Christopher also claims that the State failed to provide Officer Skeeter’s® initial report to
his defense counsel for three weeks. The only reference to this report in the record is Christopher’s
counsel’s argument before the trial court that the prosecution had this report as of September 27,
but failed to provide it to her until October 15. However, Christopher fails to demonstrate how
the State’s delay in providing Skeeter’s report resulted in prejudice that had a substantial likelihood
of affecting the jury's verdict. Emery, 174 Wn.2d at 760. He had the opportunity to admit the
report at trial and make any admissible arguments beneficial to his position. Therefore, this claim
fails.

g. Coercing Hausinger

Christopher claims that the State coerced Hausinger into testifying against Christopher by
threatening him with charges for tampering with a witness and gave Hausinger improper
preferential treatment to testify against him. But the record contains no evidence to support
Christopher’s claim of coercion or that the State gave Hausinger preferential treatment for
tgstifying. McFarland, 127 Wn.2d at 338 n.5. We do not consider this claim further.

“h. Failure to Call Available Witness

Christopher claims that the State’s failure to call Skeeter, when she ;Jvas an available

witness, was a deliberate ploy to hide exculpatory evidence and constitutes prosecutorial

misconduct. But there is no information in the record that Skeeter was an available witness. Under

8 Officer Skeeter’s first name is not contained in the record on appeal.

1
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RAP 10.3(a)(5), Christopher must cite to the record for every factual statement he presents for
review. Without such citation and evidence in the record supporting Christopher’s contention, we
do not consider this issue further. McFarland, 127 Wn.2d at 338 n.5.

| i. Vouching for a Witness’s Credibility

Christopher claims that the prosecutor impermissibly vouched for Hausinger’s credibility

as a witness during closing argument. We agree that the prosecutor vouched for Hausinger’s

credibility, but we hold that Christopher waived this claim by failing to show that an admonition
[t

to the jury, which he failed to request, would not have cured the error.
| A prosecutor commits improper vouching by expressing a personal opinion as to a
witness’s veracity. Thorgerson, 172 Wn.2d at 443. Whether a witness testifies truthfully is an
issue entirely within the province of the trier of fact. Thorgerson, 172 Wn.2d at 443. But a
prosecutor’s w'ide latitude to argue inferences from the evidence includes arguing inferences
regarding witness credibility. Thorgerson, 172 Wn.2d at 448. In addition, the “‘failure to object
to an improper remark constitutes a waiver of error unless the remark is so flagrant and ili
intentioned that it causes an enduring and resulting prejudice that could not have been neutralized
by an admonition to the jury.”” Thorgerson, 172 Wn.2d at 443 (quoting State v. Russell, 125
Wn.2d 24, 86, 882 P.2d 747 (1994)).
Christopher cites to the following section of the prosecutor’s closing argument discussing
Hausinger’s demeanor while testifying:
Now, the Defendant got up on the stand today and he denied that he told
Jacinto Hausinger to do that, but you saw Mr. Hausinger. The last thing Mr.
Hausinger wanted to do today was stand up on this stand and testify. He didn’t

want to admit that the Defendant told him to contact Ms. Gutierrez. That was like
pulling teeth out of him, but he did because he was under oath and he was telling

17
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the truth. Now he could have also changed his story, he could have denied it. . . .

But he finally came clean and said, “Yes.” ‘

RP (Nov. 14, 2013) at 393-94 (emphasis added). During rebuttal, the prosecutor told the jury,
“Mr. Hausinger, you can make your own decisions on his credibility and what he got up here and
— and said today.” RP (Nov. 14, 2013) at 418.

In State v. Jackson, 150 Wn. App. 877, 883-84, 209 P.3d 553 (2009), one of the key issues
was whether to believe the police officers or a defense witness. During closing arguments, the
prosecutor stated fwice that the police testified accurately. Jackson, 150 Wn. App. at 884. We
held that the prosecutor did not vouch for the officers’ credibility because, looking at the argument
in context, the prosecutor reminded ‘the jury that it was the sole judge of credibility and then
outlined th_¢ evidence, which could support the jury’s c.onclusion that the officers were credible.
Jackson, 150 Wn. App. at 884-85..

Here, one of the key trial issues was whether to believe Hausinger or Christopher regarding
whether Christopher directed Hausinger to call Gutierrez to persuade her to change her story.
During closing argument, the prosecutor expressly told the jury that Hausinger “was under oath

and he was telling the truth.” RP (Nov. 14, 2013) at 393-94 (emphasis added). In this context, the

prosecutor engaged in impermissible vouching because it directly commented on Hausinger’s

veracity. These statements constitute prosecutorial misconduct.

But because Christopher did not object to the prosecutor’s statements, he waived any error.
He has not shown that any misconduct was so flagrant and ill intentioned that it “cause[d] an
enduring and resulting prejudice that could not have been neutralized by an admonition to the

jury.” Thorgerson, 172 Wn.2d at 443. Here, an admonition to the jury to disregard the
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prosecutor’s argument would have likely neutralized any prejudice arising from the prosecutor’s
misconduct. This claim fails.

2. | Photographic Evidence

Christopher claims that the trial court’s admission of photos taken by Gutierrez’s roommate
was improper because Gutierrez was not a credible source for the pictures and they could have
been altered. We disagree.

We review a trial court’s decision to admit or exclude evidence for abuse of discretion.
Diaz v. State, 175 Wn.2d 457, 462, 285 P.3d 873 (2012). A trial court abuses its direction when it
~ is exercised on untenable grounds or for untenable reasons. State ex rel. Carroll v. Junker, 79
Wn.2d 12, 26, 482 P.2d 775 (1971). |

The proponent of photographic evidence must authenticate the photographs before the trigl
court may admit it. ER 901(a).. To do so, the proponent must introduce “‘evidence sufficient to
support a finding that the matter in question is what its proponent claims.’” State v. Bradford, 175
Wn. App. 912, 928, 308 P.3d 736 (2013) (quoting ER 901(a)), review denied, 179 Wn.2d 1010
(2014).

At trial, Gutierrez testified that she and Christopher’s roommate, Amos Carpenter, took the
three photographs of Gutierrez’s neck two to three days after the assault. Gutierrez identified the
three photographs and testified that the photographs were an accurate depiction of what her neck
looked like. Gutierrez’s testimony was sufficient to demonstrate that the photographs were actual

photographs taken of her neck and were properly authenticated as required under ER 901(a).
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3. Christopher’s Ethnicity

Christopher also claims that the State should have edited Gutierrez’s 911.call in which she
identifies him as a Native American, so that the jury was not informed that he was a Native
American. He claims that segments of the population believe Native Americans become violent
when drinking liquor. But he did not object based on his ethnicity; Christopher objected only to
admitting the 911 call as an excited utterance or a present sense impression under ER 803(2)(2).
Because Christopher did not object fo the testimony that he now complains of on appeal and does
not assert that the alleged error was a “manifest error affecting a constitutional right,” we decline
to address this issue further under RAP 2.5(a).

CONCLUSION

We hold that Christopher (1) does not have standing to challenge the constitutionality of
SHB 1188 because he was convicted of second degree assault by strangulation, and SHB 1188
addressed only second degree assault by suffocation; (2) cannot establish a claim of prosecutorial
misconduct or prejudice from any claimed miséonduct; and (3) waived his challenge to the trial

court’s imposition of LFOs under RAP 2.5(a). We reject Christopher’s additional SAG claims.

N



U

No. 45694-0-11

We affirm Christopher’s conviction and sentence.
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

AwHm (,4

SUTTON, J.
I concur:

7

LEZ 1.
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BJORGEN, J. (concurring) — For the reasons set out in my dissent in State v. Lyle,
P.3d __,No. 46101-3-1I, 2015 WL 4156773 (Wash. Ct. App. July 10, 2015), I would reach
Shawn Christopher’s legal financial obligations’ challenge, even though he did not raise it during
sentencing. However, the majority in Lyle, a published decision, reachéd a contrary conclusion.
Lyle, _P.3d___,No.46101-3-II, 2015 WL 4156773 (Wash. Ct. App. July 10, 2015). Unless
Lyle is overturned or its bases questioned by subsequent case law, I shall observe its result under
principles of stare decisis. Therefore, I concur in this decision with the reservation here

expressed.
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State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

(Court convenes on this matter at 3:25:44 PM on
November 7%, 2013.)

DOCKET PROSECUTOR: Number 16, Shawn Christopher.

MR. FARRA: Good afternoon, Your Honor.

JUDGE LEWIS: Afternoon.

JUDGE LEWIS: Are you standing in for Ms. Stauffer?

MS. ALSEPT: Yes, I am, Your Honor. She needed to
be in another town.

JUDGE LEWIS: Okay.

MR. FARRA: We’re on for readiness today, Your
Honor, and the State is ready.

MS. ALSEPT: And Ms. Stauffer and her client are
also ready to proceed to trial.

MR. FARRA: I do have a few matters that I’'d like
to bring before the Court real quick just to clear
some things up.

JUDGE LEWIS: All right.

MR. FARRA: I have, number one, a motion ex parte,
but obviously not at this point; motion and order
authorizing -- authorizing dissemination of non-
conviction data. This is data related to criminal
histories of witnesses that I need the order to --

JUDGE LEWIS: Okay.

MR. FARRA: -- allow dissemination of.

Pretrial Management Hearing - November 7, 2013 -1
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DEFENDANT: What is that?

MS. ALSEPT: (Whispers to Defendant.) So that they
can give your attorney (inaudible).

JUDGE LEWIS: I'1ll sign that order.

MR. FARRA: Okay. Second, Your Honor, I would move
to amend the information -- Count 3 of the
information, which is a witness tampering charge.
Currently, it is charged under the prong of falsely
testifying. That is the only prong that’s charged
right now, to testify falsely. I would like to amend
Count 3 -- move to amend to also include withholding
from a law enforcement agent information relevant to
the investigation.

JUDGE LEWIS: Oh --

MS. ALSEPT: And I unders --

JUDGE LEWIS: Or, wait. Hang on just a second.

MS. ALSEPT: Oh, sorry.

JUDGE LEWIS: So, it looks like on October 17", the
State moved to amend Count 2 and Count 3, and the
Court --

MR. FARRA: That is correct.

JUDGE LEWIS: -- permitted that. And now you’re

saying you want to amend it again?

Pretrial Management Hearing - November 7, 2013 -2
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MR. FARRA: I want to amend Count 3, Your Honor,
just to add that -- that additional prong. The -- as
originally charged in Count 3, it was just testify
falsely. Reviewing the reports a little bit more,
considering the testimony that I anticipate might
occur, I think that it could either come out as
testify falsely or it could either come out as
withhold from law enforcement agent --

DEFENDANT: He’'s --

MR. FARRA: =~- material to investigation.

DEFENDANT: He’s test --

MS. ALSEPT: (To Defendant.) No, don’t say
anything. (To the Court.) And, Your Honor --

JUDGE LEWIS: Was that one of the original charges?

MR. FARRA: No, it -- well --

JUDGE LEWIS: It looks like August 26", he was just
charged with assault.

MR. FARRA: He was. And then information in a -- in
a subsequenﬁ and separate investigation, Vancouver
police discovered that -- allegedly that the -- that
the Defendant had had a former inmate of his contact
the victim and allegedly tamper with her. So, the

first amendment was a response to that new report

Pretrial Management Hearing - November 7, 2013 -3
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that was received towards the end of October.

JUDGE LEWIS: Okay. And are you saying that you
came into some new information after October 172 Or
just that you looked at the same information and --

MR. FARRA: I did not come into new information,
Your Honor.

JUDGE LEWIS: Go ahead then.

MS. ALSEPT: Your Honor, I understand that Ms.
Stauffer wasn’t -- was notified by this of e-mail
today, so -- and I have -- so, the -- the -- what she
had given me with régard to what say to the Court did
not incorporate any of this. And so, I would object
at this time and just ask that if -- you know, that -
- I mean, I’1ll put the paperwork in her box and e-
mail her that this has occurred, but that if there’s
any -- that if she has any grounds, you know, to
object further, that that --

JUDGE LEWIS: Yeah, I'm going to deny the motion to
amend at this time.

MS. ALSEPT: Okay. Perfect.

JUDGE LEWIS: But if you want to renew it again
when Ms. stauffer is here and --

MR. FARRA: Okay.

Pretrial Management Hearing - November 7, 2013 -4
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JUDGE LEWIS: But at least initially it seems --

DEFENDANT: (Whispers to Ms. Alsept.) What was he
trying?

JUDGE LEWIS: -- like it’'s a little late.

MS. ALSEPT: (Whispers to Defendant.) He’s just
trying to go under --

MR. FARRA: Thank you, Your Honor.

MS. ALSEPT: -- a different prong for the tampering
with the witness.

MR. FARRA: A few more --

JUDGE LEWIS: Okay --

MR. FARRA: Oop, a few more. I'm sorry.

JUDGE LEWIS: Oh, I'm sorry. Go ahead.

MR. FARRA: Alsc, Your Honor, at this point, I’d
like to provide notice of intent to rely on evidence
Rule 801 (d) (2), statements of co-conspirators. I
don’t know that notice is required, and I'm -- and
I'm handing a copy to Counsel now, but I do want to
provide that notice because it looks from the case
law like it may be required, so.

JUDGE LEWIS: Who is the co-conspirator?

MR. FARRA: The co-conspirator would be the

gentleman alleged to be the former inmate of the

Pretrial Management Hearing - November 7, 2013 ‘ -5
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Defendant who contacted --

JUDGE LEWIS: Oh.

MR. FARRA: -- the alleged victim.

MS. ALSEPT: And, Your Honor, again I would, for
the record, object for Ms. Stauffer. I -- it may be
that he’s completely within the rule of law here, but
if there’s a timeline by which he needed to have
complied with, I would -- I would hold that objection
for her and -- so that she --

JUDGE LEWIS: Okay. Any objections —-

MS. ALSEPT: -- can further argue it.

JUDGE LEWIS: -- are preserved. I’'11 indicate the
material was filed.

MR. FARRA: And, finally, Your Honor, this is --
this is a notice of potentially favorable evidence
that I'd like to file and 1’1l pass the file to the
Court. (Hands up'a document.) I e-mailed Ms. Stauffer
a copy of this on November 6. It relates to a party
that was involved in the investigation, but is not on
our witness list and I will not be calling her.
Again, it's =-- it’s -- I don’'t know that it is
required that I give this notice, but I am, to be on

the safe side --

Pretrial Management Hearing - November 7, 2013 -6
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DEFENDANT: Who is this?

MS. ALSEPT: (Inaudible.)

MR. FARRA: -- because it appears that there may be

some unresolved claims regarding dishonesty.

JUDGE LEWISE I see. And Officer Skeeter is not one

of your witnesses?
MR. FARRA: No, she is not. She’s not on the

witness list, I will not be calling her.

JUDGE LEWIS: But this is the person you have the
information about?

MR. FARRA: That'’s correct.

MS. ALSEPT: And, again, just for the record, if
Ms. Stauffer has any basis to object or to need
further, you know --

JUDGE LEWIS: That’'s fine.

MS. ALSEPT: -- look at this witness, if they had

an impact on the investigation in any way, I would

just reserve that, for the record, for her.
JUDGE LEWIS: Okay.

DEFENDANT: (Inaudible.)

MS. ALSEPT: (Whispers to Defendant.) It’s an

officer that’s been involved in some sort --

JUDGE LEWIS: Okay. So, I have the State’s --

Pretrial Management Hearing - November 7, 2013
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MS. ALSEPT: -- of dishonest behavior.

JUDGE LEWIS: -- second amended witness list --

MS. ALSEPT: (Continues whispering to Defendant.)
I don’'t know how they’re involved in your case
(inaudible).

JUDGE LEWIS: -- which is October 16, 2013 --

DEFENDANT: (Whispers to Ms. Alsept.) She’s
involved in dishonest behavior? Why are they
(inaudible) .

JUDGE LEWIS: -- listed eight witnesses. Is that
still alcurate?

(Ms. Alsept and Defendant continue conferring.)

MR. FARRA: Your Honor, I -- there should be
another listing 11, Your Honor. It shduld have been
filed November 5%, 2013.

JUDGE LEWIS: November 597

MS. ALSEPT: Sorry, what was that?

JUDGE LEWIS: Well, the last thing that was filed
there --

MR. FARRA: We’re talking about the witness list.

JUDGE LEWIS: Wait a minute. Maybe it’s down here.
(Flips through pages.) Oh, there it is. November 5%,

eleven witnesses.

Pretrial Management Hearing - November 7, 2013 : -8
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MR. FARRA: Um =--

DEFENDANT: Who are those people?

MR. FARRA: -- there are several people --

JUDGE LEWIS: Even Ms. Bartlett. Do you have any
dirt on her that you want to share with the rest of
us? (Laughter.)

DOCKET PROSECUTOR: It’s not the time or place.
(Laughs.)

MR. FARRA: Yeah. (Laughs.)

JUDGE LEWIS: And I had the Defense witness list.
think they had three witnesses on it. Is that -- I
know you’re standing in. Do you --

DEFENDANT: T don’t know who those people are.

JUDGE LEWIS: -- know if that’s still accurate?

MS. ALSEPT: I understood she had already put in a
witness list. I don’t know what it says.

JUDGE LEWIS: Okay. All right.

MR. FARRA: Okay.

MS. ALSEPT: Okay.

JUDGE LEWIS: I'll see you on Tuesday.

MR. FARRA: Thank you.

MS. ALSEPT: Thank you, Your Honor.

(Court recesses on this matter at 3:33:06 PM.)

Pretrial Management Hearing - November 7, 2013 -9
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(Court reconvenes on this matter at 9:08:39 AM on
November 12, 2013.)"

JUDGE LEWIS: All right. This is the State of
Washington v. Shawn Christopher, i3—1—01577—3. Here
for the trial today. Are the parties ready to
proceed?

MR. FARRA: Yes, Your Honor.

JUDGE LEWIS: All right. Well, I've received this
morning a memorandum from the State and some motions
in limine and a motion to sever counts or, in the
alternative, to dismiss Counts.2 and 3, and an
amended witness list from the Defense. And I assume
we need to deal with the motion to sever counts. Is
there any -- before the jury comes up, is there
anything else that we need to deal with before the
jury comes up?

MR. FARRA: Well, Your Honor, I've got a few
evidence -- evidentiary motions that I think would --
should be cleared up before opening. I don’t know if
we need to do that before the jury comes up or not.

JUDGE LEWIS: I wouldn’t think so.

MR. FARRA: Okay.

JUDGE LEWIS: And, plus we have a department

pooling --

Evidentiary Hearing & Jury Trial - Day 1 - November 12,2013 -10
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that procedure has a wife who just went into labor.
The surgeon called Mr. Hausinger yesterday and said,
“We’re going to have to do this surgery today.” So,
at 9 o’clock today, his son was in surgery. He said
he could be here tomorrow at 9:00 AM. I spoke with
him about this at 8:15 this morning, he called quite
timely. So, we will produce Mr. Hausinger, he will be
present, he is the basis for the Counts 2 and 3. They
should not be severed because they are closely
related, judicial economy is served by trying these
cases together, and the jury should hear this
information. The evidence is cross-admissible between
the assault and the alleged contacts with the victim.
The Court should proceed forward. I'm not --

JUDGE LEWIS: So, in terms of the -- out of the
Evidence Rule 801 (d) (2) evidence --

MR. FARRA: Yes.

JUDGE LEWIS: -- the evidence you’re seeking to
admit there is Mr. Hausinger’s statements to the
witness?

MR. FARRA: Yes. The allegations --

JUDGE LEWIS: You'’re not moving to ask that his out

of court statements to officers or other people?

Evidentiary Hearing & Jury Trial - Day 1 - November 12,2013 -17
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MR. FARRA: No, Your Honor.

JUDGE LEWIS: Just what he said to the witness?

MR. FARRA: What he said to the alleged victim.
Yes, Your Honor. So, the allegation is that -- and
these are based on police reports -- is that the
Defendant instructed Mr. Hausinger to contact the
victim, he -- Mr. Hausinger did that, and he said
certain things to phe victim. What I want to
introduce is -- are those statements and I’'d like the
victim to be able to testify that “This is what was
said to me.” And the nature of those statements are,
“You need to change your story. You weren’t hurt by
choking, it was a hickey” or something along those
lines, and then some other statements as well. First,
I want to offer those not for the truth of the matter
asserted. So my first argument in terms of the
admissibility is that they’re -- they’re not for the
truth of the matter asserted. They are offered to
prove that there was a contact through Mr. Hausinger,
an indirect contact by the Defendant, and they’re
offered to prove that that contact was about the top
-- the case generally. The facts of the case. I'm not

offering those statements to prove that the victim
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since he’s going to be here to testify as to what
he’s -- or, what he believed was happening and
because the witness can -- alleged victim can testify
about it, then I don’t see any prejudice. So,
assuming those things are correct, I will deny the
motion. All right. And I see that there’s -- the
amended Defense witness list adds Detect -- or,
Officer Skeeter. Other than that, I think had all the
other names down. Anything else we need to deal with
before we bring the jury up?

MR. FARRA: Your Honor, I would object, I guess, to
the late addition of Officer Skeeter. The case was
called ready, and I can’t remember off the top of my
hea -- my mind -- my head, if Keon Price was also in
the -- a prior --

JUDGE LEWIS: Keon Price --

MR. FARRA: -- Defense witness list.

JUDGE LEWIS: -- was on the prior Defense --

MR. FARRA: Okay.

JUDGE LEWIS: -- witness list.

MR, FARRA: And Detective Andy Hamlin? I don’'t --

JUDGE LEWIS: On your list.

MR. FARRA: He's on my list. So, I would object to

Evidentiary Hearing & Jury Trial - Day 1 - November 12,2013 -21
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Skeeter, Your Honor.

MS. STAUFFER: Your Honor, I would note that, first
of all, the State apparently files th®4ir new amended
inform -- amended witness list on November 5. I
don’t get it until November 7" because they put it in
the mail. They didn’t bother to fax it or to e-mail
it to me. Then I hear the Prosecutor at the last
minute saying, “Oh, by the way, I’'m not going to be
calling --

JUDGE LEWIS: Was an omnibus --

MS. STAUFFER: -- Skeeter.”

JUDGE LEWIS: Was an omnibus done with deadlines
set?

MR. FARRA: No, Your Honor.

JUDGE LEWIS: All right. I'm not excluding any
witnesses based on failure to disclose them since no
deadline was set. If you have other bases, you can
bring them up before Officer Skeeter testifies.
Anything else before we bring in the jury?

MS. STAUFFER: No, Your Honor.

MR. FARRA: Nothing further. No, uh-huh, not before
the jury.

JUDGE LEWIS: All right. Bring them up.

Evidentiary Hearing & Jury Trial - Day 1 - November 12, 2013 -22
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CLERK: All rise,Aplease.

(Court recesses on this matter at 9:23:27 AM.)

(Court reconvenes on this matter at 9:36:31 AM.)

(Voir dire commences, a twelve-member jury panel
plus one alternate is selected, sworn, instructed and
released until 1:00 PM.)

JUDGE LEWIS: All right. Counsel, we’'re going to
take about five minutes and then we’ll resume with
some motions in limine that you folks have filed. I
saw there was a request for a 3.5. Does the State
intend to offer statements of the Defendant?

MR. FARRA: Yes, Your Honor.

JUDGE LEWIS: So we do need a 3.5 hearing. I'm not
sure if we’ll be able to do that before lunch, but
we’ll take a break and see where we're at.

MS. STAUFFER: Thank you, Your Honor.

CLERK: All rise, please. Court is in recess.

(Court recesses on this matter at 11:38:00 AM.)

(Court reconvenes on this matter at 11:54:22 AM.)

CLERK: All rise, please.

JUDGE LEWIS: All right. The 3.5 hearing, about how
long do you think it’ll take?

MR. FARRA: Not very long, Your Honor.

JUDGE LEWIS: Well --

Evidentiary Hearing & Jury Trial - Day 1 - November 12, 2013 -23
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MR. FARRA: Five -- five, six minutes, maybe,

MS. STAUFFER: Okay. Well, I need clarification.
There was several interviews of my client by various
officers, so I don’'t know =--

JUDGE LEWIS: Okay. We’ll do 3.5 after we get back
at 1 o’clock.

MR. FARRA: (To Ms. Stauffer.) Officer Bibens would
be the only --

JUDGE LEWIS: Okay. And severance, I’ve already
dealt with. I'm going through the Defense motions in
limine now. Do you have prior acts you intend -- or,
convictions you intend to introduce if the Defendant
chooses to testify?

MR. FARRA: I do, Your Honor.

JUDGE LEWIS: What are they?

MR. FARRA: It’s a felony conviction, Assault 2,
Your Honor. I believe that’s the only one.

JUDGE LEWIS: What year?

MR. FARRA: Uh, 2009? (Flips through a document.)
Yeah. Entry in 2009.

JUDGE LEWIS: Is that the only one?

MR. FARRA: That’s the only one, Your Honor.

JUDGE LEWIS: And why should I allow an Assault 2

Evidentiary Hearing & Jury Trial - Day 1 - November 12, 2013 -24
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wants to introduce evidence that the alleged victim
in the case received -- will testify that she
received messages and they said certain things. Is
that right?

MR. FARRA: That’s essentially correct, Your Honor.

JUDGE LEWIS: It apparently said, “Shawn 30 day
inmate friend violation of DV.”

MS. STAUFFER: That was added on by the victim,
Your Honor. That’s my concern. The photos have that
that she put on the text messages, so I am concerned
that we are prejudicing -- we're basically creating
evidence by the victim tampering with her text
messages, SO.

. JUDGE LEWIS: Are you planning on introducing the
text messages themselves, or just have her testify as
to what she received?

MR. FARRA: Both, Your Honor. So the photos -- I
have -- Off -- police took photos. And, if may, Your
Honor, we have the photos right here. (Approaches
Clerk for evidence.) Police took photos of the
alleged victim’s cell phone. The alleged victim had
received a phone call from a number that she didn't

have in her contact list. So she then labeled that
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contact, that phone number “30-Day Inmate Friend
Violation”. So every time -- and then she received a
series of texts from that phone number.

JUDGE LEWIS: Oh.

MR. FARRA: And so --

MS. STAUFFER: I'd ask -- okay.

MR. FARRA: So every time She received that text --
a text from that phone number, it would pop up on her
screen as you can see here, basically. (Hands up a
photo.)

MS. STAUFFER: We don’t know that, Your Honor.
That’s the problem. She’s manipulated her -- her cell
phone.

JUDGE LEWIS: Okay. I’'1ll hear argument from the
State --

MS. STAUFFER: Yeah, okay.

JUDGE LEWIS: -- and then you’ll have an
opportunity to respond.

MS. STAUFFER: I'm sorry, Your Honor.

MR. FARRA: So, Your Honor, I anticipate that she
will testify to the events that I just described,
basically. That she received a number from a -- a

call from an unknown number, she then labeled that
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number in her contact list, what it's labeled there,
and that when she later received texts, that that
name popped up, that label popped up with that
number.

JUDGE LEWIS: Uh-huh.

MR. FARRA: So, she’ll testify that’s her phone,
she’1l testify that’s what she labeled the number,
and she’ll testify that those are the text messages
she received on her phone and that these are the
pictures of them.

MS. STAUFFER: Basically -- okay.

JUDGE LEWIS: Go ahead.

MS. STAUFFER: Your Honor, she’s basically
destroyed evidence and then has put something else in
there that is extremely prejudicial to my client that
had nothing to do with whoever supposedly is sending
her these text messages. We have no way of
identifying where these text messages came from
becaﬁse she has labeled them. We don’'t know when and
if -- what she did there, but that’s my concern.
There’s not going to be any proper foundation for
these text messages, given the changes to the

supposed original text messages, if any, because we
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don’t know who sent those, whether she did them, or
what and, you know, at this point. So, unless there
is a foundation first, I am objecting that the State
not be allowed to start chattering away about text
messages and then try to introduce those photos. So,
that’s my concern, Your Honor.

MR. FARRA: The --

JUDGE LEWIS: Anything else?

MR. FARRA: -- foundation, Your Honor, in terms --
there’s several sources for a foundation, Your Honor.
The first is the content of the text messages. Or,
I'm sorry. The first is the content of the initial
phone call from that telephone number. The caller
indicated that he knew the Defendant, indicated
through the content of what he told the victim that
he knew the Defendant, he -~ he described a number of
details and aspects of their relationship in the
alleged incident that -- that would come from the
Defendant, he said he knew the Defendant because he
was an inmate with him in Clark County Jail a few
days before or a week before. The, as you can see
from the text mességes, the text messages from that

same phone number that followed a few days later are
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speaking code, basically. So, there’s the internal
authentication that we would offer --

JUDGE LEWIS: So, is Mr. Hausinger going to be
testifying he’s the person sending these then?

MR. FARRA: And I anticipate that Mr. Hausinger
will testify tomorrow that he sent those at -- yes.
So, the answer is yes. And that his phone number is
that phone number there on the -- on the photos.

JUDGE LEWIS: Okay. Well, assuming Mr. Hausinger
testifies he sent the messages and assuming that she
says she received them, then they can be presented
both orally and visually to —-- or audibly and
visually to the -- to the jury. However, the
reference that she placed on there will need to be
deleted or else covered up on some way.

MR. FARRA: Okay.

JUDGE LEWIS: Since that’s not something she
received, it’s something she put on there, I wouldn’t
allow that even if, you know, somebody put a --
received a written letter, I wouldn’t allow them to
put a bunch of editorial comments on it and then
present it to the jury, so.

MR. FARRA: I guess, Your Honor, that’s -- that is
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what allows me to show the jury that those text
messages came from the same phone number. Because the
alleged victim will say -- she’ll say, "I labeled the
phone number a certain name --

JUDGE LEWIS: Okay.

MR. FARRA: -~ and then when --

JUDGE LEWIS: She can say that. “I marked it.”

MR. FARRA: Okay. “And then when the text messages
came, that name popped up and that’s how I knew,” she
will testify or can testify --

JUDGE LEWIS: I understand what she’s doing.

MR. FARRA: Okay.

JUDGE LEWIS: However, if she had decided to label
it text-from-friend-of-guy-who-beats-me-every~-other-
day, then I wouldn’t allow it --

MR. FARRA: Okay.

JUDGE LEWIS: -- just because that’s how she marked
it. So she can testify that she marked texts she was
receiving from a particular number and that she
received a number of them and say what they were.

MR. FARRA: Okay.

JUDGE LEWIS: She is not permitted to have this

particular marking testified to or displayed to the
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jury.
MR. FARRA: Okay, Your Honor. So I'1ll take those.
MS. STAUFFER: Your Honor, for clarification, is
the Court still going to require the foundation of
Mr. Hausinger in this picture? Because in my
understanding, he’s not available today to testify.
He may or may not be showing up tomorrow. So --
JUDGE LEWIS: My ruling is based on the
understanding that the State’s offer of proof is
correct, that they are presenting the testimony that
they’ re presenting. If they -- that’s different, then
that’s a different story, but.
MR. FARRA: I guess, I'm --
JUDGE LEWIS: Based on the understanding that she’'s
. going to testify she received it and he’s going to
testify that he sent it to her, then --
MR. FARRA: That is my good faith hope at this
moment. Yes, Your Honor.
JUDGE LEWIS: Okay.
MS. STAUFFER: And, Your Honor, I would indicate
that --
JUDGE LEWIS: All right. The remainder éf the

motions in limine will be heard after 1 o'clock.

Evidentiary Hearing & Jury Trial - Day 1 - November 12,2013 - 37




>
Ve

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

MS. STAUFFER: Thank you, Your Honor.

MR. FARRA: Thank you.

JUDGE LEWIS: We're in recess.

CLERK: All rise, please.

MR. FARRA: (To the Clerk.) So, can I ~- I'1ll have
to use a marker on that.

CLERK: Because we talked about it, I will need to
send it back, so if you’re reprinting it and we'’re
marking a new exhibit, but because we --

(Court recesses on this matter at 12:07:37 AM.)

(Court reconvenes on this matter at 1:10:16 PM.)

JUDGE LEWIS: Thank you. Please be seated. Okay.
So, Number 12, then, on the Defense motions in limine
was an order providing -- prohibiting providing
transcripts of 911 calls. Do you plan to provide
transcripts of 911 calls?

MR. FARRA: I do, Your Honor. As an aid to the jury
in following the call and understanding what’s being
said. I don’t believe =--

JUDGE LEWIS: Do you plan to introduce the calls
themselves as evidence and use the others as
illustrative purposes?

MR. FARRA: Yes, Your Honor. What I’ve done is I’ve
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prepared a CD with -- there were two 911 calls made.
I'm only seeking to introduce one. I've prepared a CD
with just that one call on it and I've got a
transcript of that one call.

JUDGE LEWIS: Okay. Why shouldn’t he be allowed to
do that?

MS. STAUFFER: Well, Your Honor, if I get any
clarification, I'm assuming what he’s indicating he
is only -- only going to be offering the one from the
alleged victim. And one of the conce -- one concern
is we did our own transcript and we differ on some
areas of what was said. So, I think the best evidence
would be the 911 call itself and leave it alone. The
second thing is, is that whether or not the Court is
going to admit the 911 calls when, according to the
interviews with the alleged victim, the so-called
strangulation incident occurred at least an hour
before she ever called 911. So, that’s the other
issug, as far as it being a, you know, basically, a -
- an excited utterance versus simply being a
controlled call of calling up the cops and saying
this is what happened when, indeed, she says in the

interview it happens an hour earlier.
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JUDGE LEWIS: Is that how you’re planning to offer
them, as an excited utterance?

MR. FARRA: Yes. And a present sense impression,
but I did not -- don’t agree with the statement that
the victim made them -- the call an hour after. It's
my recollection from the interview she said right
after the incident, she ran to the balcony and called
911.

MS. STAUFFER: That’s not what she said in the
interview with my investigator, Your Honor.

JUDGE LEWIS: All right. Well, we’ll have a hearing
outside the presence of the jury. You can make an
offer of proof as to -- as to the --

MR. FARRA: Okay.

JUDGE LEWIS: -- 911 tape. If I admit, then if
there is some dispute between the transcripts, I
would pre -- how long is the tape?

MR. FARRA: The 911 call, Your Honor? Five minutes,
I believe. There is also, and I was going to get to
this when we got to the State’s motion, but there is
also a mention in that 911 call of a prior incident
that I, at this point, had redacted out. So, we can

get to that, I guess, when we get to my motions, if
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you’d like.

JUDGE LEWIS: Uh-huh. So, how long is the call?

MR. FARRA: The call is, I believe it’s seven
minutes, Your Honor.

JUDGE LEWIS: All right. Well, if there’s truly a
dispute between the parties as to what the -- which
transcript is more accurate, then if necess -- if I
admit the 911 call, then I guess 1’11 have to sit and
listen and --

MR. FARRA: Okay.

JUDGE LEWIS: -- and deal with the issues and try
to resolve them. So, an order to prohibit the State
from using the term “domestic violence” at all. Well,
it seems like it would be difficult not to since one
of the charges is violation of a domestic violence
court order.

MS. STAUFFER:.Right. I think the main concern,
Your Honor, is to keep saying domestic violence,
domestic violence, domestic violence when we're -—-
making allegations of an assault and so, I guess at
this point, I did want to just have some caution as
to how we make it as a conclusion of determination by

arguments or questions. So that’'s my -- and we've
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already decided this is domestic violence, so 1 guess
my concern.

JUDGE LEWIS: Okay. Well, I deny the request to
prohibit the State from using the term “domestic
violence” at all. If you think in a particular
gquestion or remark that it’s being used
inappropriately, you can raise your objection.

MS. STAUFFER: Your Honor, I guess the issue that
has been raised on the 911 call, I would -- there,
that if there is references again to some supposed,
some prior contacts or prior acts, we would ask that
those parts of the 911 call not be part of it,
because, again, it’s not relevant to whatever the
State’s trying to offer it for.

JUDGE LEWIS: My understanding is the State’s
willing to redact it. That’s what they said.

MS. STAUFFER: (To Mr. Farra.) Is that correct?

MR. FARRA: And I have.

MS. STAUFFER: Okay.

MR. FARRA: And so we can get to that. Yeah.

MS. STAUFFER: Okay.

MR. FARRA: When we look at that, why don’t we be

sure.
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JUDGE LEWIS: Okay. So that takes care of thé
Defendant’s motions in limine. Does the State have
motions in limine in the trial memorandum?

MR. FARRA: I do, Your Honor.

JUDGE LEWIS: (Inaudible.)

MR. FARRA: The first --

JUDGE LEWIS: I’'ve ruled with regard to Mr.
Hausinger and Ms. Gutierrez’s statements.

MR. FRRRA: Correct. The second large issue that I
highlight is victim’s prior bad acts or other
character evidence. The victim in the interview
indicated that she had some mental health issues of
various sorts. She also was asked and talked a little
bit about prior drug use, along those lines. So, my
motion is to ensure that we don’t have any mention of
that. I think it would just be prejudicial, it’s
basically character evidence, and it would require an
expert to explain to the jury any sort of relevance
and I don’t -- haven’t received any kind of notice
that that’s going to occur.

JUDGE LEWIS: Is there prior bad acts or character
evidence you plan to bring up in terms of the victim?

MS. STAUFFER: Your Honor, I think it depends on
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how the testimony. I -- at this point, part of it
depends on what doors are opened. 1 would note the
victim indicates she has a bunch of mental health
issues, supposed to be taking medication. So, I think
that’'s all relevant just as if someone is using
alcohol or not using alcohol during an event. So
those are, I think, the two issues the State’s
concerned about and I think we should be allowed to
bring in the nature of her mental state at the time.

MR. FARRA: Your Honor, alcohol -- the analogy
between alcohol and mental health issues is -- 1is not
an accurate one. And expert would be required to
explain to the jury what -- whatever the diagnosis
is, how that diagnosis would affect her behavior and
whether or not it was present that night and we don’t
have any -- any notice of an expert or any indication
that an expert is going to be called to do that. The
mere fact that somebody may have depression or may
have something -~ other mental issue is so
speculative in terms of its relationship to behavior
that it shouldn’t be allowed.

MS. STAUFFER: This is what --

JUDGE LEWIS: Well -- I’'m sorry, I don’t need
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additional argument. The -- it’s always permissible
to ask a witness who is describing an event whether,
at the time of the event, they were taking
medications, using alcohol, using drugs, whether, in
their opinion that affected their ability to
perceive. And how much they’d had, and whether
they’ve taken it or not taken it, so on the day of
the incident, if the alleged victim in the case says,
“I was taking medication. I was drinking. I was using
drugs. Or I was in the midst of some depressive
episode or some manic episode,” then it’'s possible --
it’s permissible in cross examination to explore
those things, with or without an expert. Just as a
witness can testify that, on the date of -- when
there -- an incident they’re describing, that in
their opinion, they weren’t having problems. And,
it’s also permissible, if you think there’s some good
faith basis for it, to ask people on the day they’re
testifying, if they are currently under the influence
of any of those things. Other than that, I agree it
doesn’t have anything to do with the case. So
whether, in the past she had mental health problems,

or used drugs or alcohol, on any date other than the
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incident, and whether she’s sitting on the stand, 1is
irrelevant. So, I'l]l exclude it.

MS. STAUFFER: But the day of incident, we can ask
about?

JUDGE LEWIS: That’s what I just said.

MS. STAUFFER: That’s right. Mm-hmm.

JUDGE LEWIS: And in terms of on Page 9, motions in
limine, we’ve already gotten past voir dire, so I
don’t need to worry about that. Are you planning on
bringing up potential sentences?

MS. STAUFFER: About what, Your Honor. Which one
are we on now?

JUDGE LEWIS: Page 9, motions in limine.

MS. STAUFFER: Yes. Yes.

JUDGE LEWIS: Number one, prohibit any mention of
potential sentence. You plan on bringing that up?

MS. STAUFFER: No, Your Honor.

JUDGE LEWIS: I'll grant that motion then. Number
two, we'’re past voir dire.

MS. STAUFFER: Okay.

JUDGE LEWIS: Number three, attorneys shouldn’t
convey their personal beliefs.

MS. STAUFFER: I agree with that, Your Honor.
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. JUDGE LEWIS: In general, they should make proper
objections.

MS. STAUFFER: I agree with that, Your Honor.

JUDGE LEWIS: Witnesses --

MS. STAUFFER: That'’s agreed.

JUDGE LEWIS: -- are excluded other than the
Defendant and the assisting officer.

MS. STAUFFER: That’s agreed.

JUDGE LEWIS: Are you -- we talking about, when the
Defendant that gets on the stand that testifies to
his lack of prior convictions?

MR. FARRA: Correct, Your Honor.

JUDGE LEWIS: Well, since he had a prior
conviction, I can’t imagine why he’d testify to that,
but. I assume you’re not planning on bringing that
up?

MS. STAUFFER: Well, Your Honor, if we open doors,
then I guess we’re in trouble, so I think our
position would be simply that, if my client
testifies, I don’t think he’s going to start
chattering about whether he has a criminal history or
not, and we would ask that the State obviously be

prohibited from asking about it, unless the -- some -
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- a —- doors are open.

JUDGE LEWIS: So domestic violence, I already
talked about that. 911 call, I’'ve already talked
about that.

MS. STAUFFER: Okay.

JUDGE LEWIS: Let’'s not to have a hearing about it.

MR. FARRA: Okay.

JUDGE LEWIS: Appears to be all the motions in
limine.

MS. STAUFFER: Your Honor, I would indicate that I
have reviewed the Court on Thursday of last week, I
received the State’s new witness list. And on the
State’s new witness list, there’s various court
personnel, jail personnel, and all sorts of folks.
So, what I indicated to Counsel is, it makes the most
sense to prevent -- prevent undue prejudice to my
client, and also to speed this along, is that we’re
willing to intfoduce some stipulations in reference
to certain evidence. One would be simply the
existence of a no contact order that was entered in
this case in reference to the alleged victim. And
they already have a certified copy of it, and we’re

willing to stipulate to that, and not have to bring
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in court personnel, and do whatever, or have CD’s of
court proceedings. So that’s one. The second one
would be, we’d be stipulating that during whatever
time frame work that the jail records show, that Mr.
Hausinger was apparently also in the same pod as my
client, although I guess again, I want to be careful
that we don’t prejudice my client with the idea that
he’svcurrently in jail, or was in jail, but that at
some point in time, a limited point in time, that
they were in the same area of the jail, and then we
don’t have to talk about why he was there or
whatever. So, those are the two stipulations I
proposed to Counsel.

MR. FARRA: Your Honor, I -- I need to prove that
the Defendant knew of the no contact order, and knew
the terms of it -- excuse me —-- and knowingly
viclated it. So I need -- want to prove that
knowledge by showing a video of the entry and the
reading of those terms to him. So, I -- the
stipulation is fine, but I still want to present that
video to show the jury that he did know of it and he
was instructed of the specific terms of it. In terms

of the information about Mr. Hausinger, the evidence
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that I want to present is that he was in the same
cell, and I want to present documentary evidence that
he was in the same cell as the Defendant for a period
of time, and -- so again, that’s fine with the
stipulation, but I should still be able to prove my
case the way that I'd like to prove it, and -- with
the most credible evidence, including video and
business records.

JUDGE LEWIS: Okay, well let’s do the first --
first, in general —-lI -~ if people want to enter
into stipulations, that’s fine. I’'ll -- I'1ll -- if
you have proposed stipulations the parties sign off
on, I'1ll bring it up and read it and follow the
normal procedure. You’'re asking me to force a
stipulation on the State, then the normal rules would
apply. And as to the second thing, it’s certainly
permissible to ask Mr. Hausinger if he was housed in
the same cell with Mr. Christopher, and it’s okay if
they want to stipulate that he was in the same cell.
If those two things happen, then why you would need
to introduce documents about it, I guess I would need
to know what it is about the documents that they

should be able to introduce. Sometimes documents say
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things like the length of incarceration, the charges
involved, things of that nature, that aren’t
necessarily needed for the jury, so, if you have the
stipulation, I'm not sure why you’d need the rest of
it, but.

MR. FARRA: Your Honor, the -- to the —-- the
documents are marked as it should be {(inaudible) the
jail. Housing documents, is that?

MS. STAUFFER: Number 23.

MR. FARRA: Correct. Number 23, Your Honor.

MS. STAUFFER: Your Honor, these stipulations are
based on the fact that Mr. Hausinger actually shows
up, in reference to that. But yeah, there’s going to
have to be a whole lot of redaction, Your Honor, on
that paperwork. So I don’t know what Counsel is
wanting to introduce, but.

MR. FARRA: I don't —--

JUDGE LEWIS: Okay, I'll reserve ruling on it until
I know whether there’s actually a stipulation or not.
My ruling was based on the idea that stipulation. If
parties aren’t stipulating, then the State may need
to try to prove its case, so.

MS. STAUFFER: That’s fine, Your Honor.
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JUDGE LEWIS: All right.‘Tf you have stipulations,
put them in written form and get them in the proper
order so that the -- the Court can go over them with
Mr. Christopher and deal with them properly. Anything
else, before we start the 3.5 hearing?

MR. FARRA: Before we start the 3.5 hearing, I do
want to alert the Court to the 404 (b), which -- which
Defense had raised in their motion, and as I thought
about it over lunch, there’s two -~ there’s two
iﬁstances where it may come into play here, that I
want to make the Court aware of. The first involves a
911 call that I discussed briefly, and sounds like
we’ll deal with that in a separate -- separate
hearing here. The second is that in the alleged
victim’s smith affidavit, regarding the witness
tampering incident or investigation, she wrote that
the caller told her Shawn was really hurting, he was
facing a second strike, and he needed -- Shawn being
the Defendant -- and he needed the victim to help him
out by going to police. So, as I thought about it,
that second strike certainly refers to 404 (b)
evidence I wanted to bring before the Court so we

could make sure we’re on the same footing here.
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JUDGE LEWIS: Are you planning on introducing this
affidavit? Are you expecting the --

MR. FARRA: I think she’1ll testify to that. I think
-- I expect that she might testify that that’s what
the caller told me.

MS. STAUFFER: Your Honor, I thought we already had
a ruling that no -- State witnesses can’t be
chattering away about 404 (b) evidence.

JUDGE LEWIS: But I ruled --

MS. STAUFFER: Right.

JUDGE LEWIS: —-- what I ruled was that they’re not
introducing 404 (b) evidence, which means they can’t
introduce prior bad acts to prove character. That
doesn’t necessarily mean that all references to prior
bad acts are automatically excluded as a result, and

as I understand it, the -- the State is attempting to

"introduce evidence of the conversation which they are

arguing was tampering with a witness, and contacting
the alleged victim. So they’re not offering it to
prove character‘in the past, as proof of something
here. They’re offering it to prove what was said,
which in their indication is the elements of the

crime.
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MR. FARRA: Yeah, Your Honor, I'm trying to prove
the elements of the crime.

JUDGE LEWIS: That’s a different thing altogether.
Why shouldn’t they be allowed to do that?

MS. STAUFFER: Your Honor, my concern would be the
prejudice to the Defendant when that information is
not necessary if you’re going to look at the entire -
- entirety of what the State has to present in terms
of the so-called tampering. Given the types of
statements that particular part of it is not
necessary for the State to carry forward on their
theory of the case with the tampering charge. That’s
one -- one area. The other is I don’t think they’re
accurate on what the so-called conviction even is, if
I understand it there may have been an attempted
Assault 2, and then they are going to try to
introduce a somebody saying, “Well, it’s an assault
two, blah, blah, blah.” So, again, that -- that’s
something that I’m not going to be -- you know, I
shouldn’t have to be forced into a position to say,
“Oh gee, jury, now they got the charge wrong.” So, I
think that -- I don’t think it -- it’s necessary for

the State, in terms of -- of establishing the
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JUDGE LEWIS: Whatever will move things along so we
can get to the jury that’s already been waiting half-
an~hour to deal with these issues. So, 3.5, you have
opening statements?

3.5 HEARING

MR. FARRA: For the 3.5, Your Honor, the only
officer 1’11 be calling is Officer Bibens. He’s the
only source of the statements that I’'ll be seeking to
introduce. So, I’'1ll call Officer Bibens.

JUDGE LEWIS: Okay. Come up. Raise your right hand.

OFFICER THERMAN BIBENS

was thereupon called as a witness and, having been
duly sworn on oath, was examined and testified as
follows:

DIRECT EXAMINATION

JUDGE LEWIS: Please be seated here then.
(Witness is seated.) Now that you're seated, please
state your name in full, then spell your last name
for the Court’s record.

WITNESS: Therman Charles Bibens, III. The last
name 1is B-I—B;as—in—boy—E—N-S.

JUDGE LEWIS: Go ahead.

BY MR. FARRA:
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Q. Officer Bibens, do you know the Defendant?
A. Yes, sir.
Q. Okay. Did you come in contact with him on August

22", 20137

A. Yes, sir.

Q. Early morning hours?

A. Yeah, I believe so.

Q. Where did you come in contact with him?

A. At Evergreen Park Apartments, roughly 112%™ and 49"
Street.

Q. Okay. Can you describe for the Court just a brief
description of how you actually came to -- let me ask --

just strike that. Did you end up speaking with the

Defendant?
A. Yes, sir.
Q. Can you give just a brief summary of how you came

about to speak with the Defendant?

A. He was handcuffed in a police car. I went down,
mirandized him, he stated he understood his rights, I
began speaking with him.

Q. Okay. So, were you at that location to investigate
a criminal report?

A. Yes, sir.

Officer Therman Bibens - D - 3.5 Hearing & Jury Trial - Day 1 - November 12, 2013 - 58




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

Q. Okay. Where -- where was the police car where you

found the Defendant?

A. The Defendant was located about 100 yards to the
east of the -- the apartment building. When I contacted
him, he was in a patrol car right at the -- near the steps
of the patrol -- of the apartment building.

Q. And you said he was handcuffed?

A. Yes, sir.

Q. And where was he seated?

A. In the rear seat of the patrol vehicle.

Q. What did you do when you first encountered him?

A, Read him his Miranda warnings.

Q. Do you have -- did you read those warnings from a

card or from any assistance?

A. Yes, sir.

Q. Do you have that card with you today?

A, Yes.

Q. Could you get it out, please? (Witness pulls out a

card.) Could you tell us what you read to him?

A. This is a card I carry with me on patrol. It says,
“Miranda Warnings. You have the right to remain silent.
Anything you say can be used against you in a court of

law. You have the right at this time to talk to a lawyer
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and have him present with you while being questioned. If
you cannot afford to hire a lawyer, one will be appointed
to represent you before any questioning, if you wish. You
can decide at any time to exercise these rights and not
answer any questions or make any statements. Do you

understand each of these rights as I have explained them

to you?”

Q. And did you read those to the Defendant on that
night?

A. Yes, sir.

Q. What did he do in response?

A, I quoted in my report, what he said, he said

something to the effect of “Yes, I do” or “Yes”. He
alluded to -- that he understood his rights and he

expressed no confusion and we began speaking.

Q. Did you -- and he began speaking?

A. Yes.

Q. What statements did he make?

A. He let me know that -- I asked him what happened in
the apartment -- can I look at my report, or do you just

want to know a summary of what he said?
Q. I think a summary is fine --

A. Okay.
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Q. -- just for these purposes.
A. He denied assaulting Christina. He told me she was
crazy and she actually put her hands on him and he knocked

her hands away and that was what happened.

Q. Was that the substance of his statement right
there?
A. Yeah. And I asked him why he ran. He said he ran

because his boy said the police were coming.
Q. Did you have any reason to believe the Defendant
did not understand the rights that you’'d read to him?
A. Oh, no. He -- he understood them. He told me he

understood them.

Q. Did he have any questions for you?

A. No, sir.

Q. Okay. Did he ask for an attorney?

A. No, sir.

Q. Did he say that he wanted to remain silent and not

speak to you?

A. No, sir.
Q. Did he agree to speak to you?
A, Yes, sir.

MR. FARRA: No further gquestions at this time.

JUDGE LEWIS: Cross examination?
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CROSS EXAMINATION

BY MS. STAUFFER:
Q. Mr. Bibens, you prepared a report on your contact

with Mr. Christopher, right?

A. Yes, ma’am.
Q. Okay. In that report, do you recall indicating that
you could smell a small -- you could smell a strong odor

of an alcoholic beverage coming from his breath and

person?
a. Yes, ma’am.
Q. And that he slurred his words and that his eyes

were watery?
A. Yes, ma’am.
Q. Okay. And then you indicated that you had read him
his rights. Is that correct?
A. Mm-hmm.
Q. And isn’t it true that he told you he didn’t want
to talk to you?
A. No, he didn’t tell me anything like that that I can
recall.
DEFENDANT: Really?
MS. STAUFFER: (To Defendant.) It’'s okay.

BY MS. STAUFFER: (Continued.)
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Q. Did you keep asking him about what happened and

then he finally spoke with you?

A. He -- he spoke with me, yes. Even if he --
Q. Immediately?
A. -- even -- if he would have invoked for an attorney

or something, that stops it right there, but in the point
where he comes around and wants to speak to somebody, he -
- he spoke to me. I -- he did not say he didn’t want to
speak to me, he didn’'t say he.wanted an attorney or
anything like that.

JUDGE LEWIS: Andrea, could you step out?

BY MS. STAUFFER: (Continued.)

Q. Okay. And then as far as -- (pauses to read
something.)

JUDGE LEWIS: I need the rule book.

BY MS. STAUFFER: (Continued.)

Q. -- your contact with Mr. Christopher is that you
didn’t feel that he was under the influence of alcohol
then at the time. Is that correct?

A. Say -- say again? I'm sorry.

Q. You didn’t feel he was under the influence of any
alcohol at the time?

A. Oh, he -- he definitely had odor of alcohol coming

Officer Therman Bibens - X - 3.5 Hearing & Jury Trial - Day 1 - November 12, 2013 - 63




ho

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

off him. He had drank some alcohol. But at no point did he
express any confusion with his rights. That’s why I put
that sentence in there when 1 also allude to somebody that
may or may or not be under the influence that I can smell
the odor and different things like that. That’s why both

those statements are in there.

Q. Okay. And did he ask you to take pictures?

A. Did he ask me to take pictures?

Q. Yes.

A. I can’t recall. Of Christina or him?

Q. Both. Both of them.

A, Okay. I == I know I took I pictures of Christina.

(Defendant confers with Defense Counsel.)

MS. STAUFFER: I have no further questions, Your
Honor.

JUDGE LEWIS: Re-direct?

RE-DIRECT EXAMINATION

BY MR. FARRA:
Q. Did you anything -- do anything -- did you threaten

the Defendant? To speak?

A. No. No, sir.
Q. Did you tell him he had to speak?
A. No, sir.
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Q. Did you do anything to force him in any way to tell

you what he said?

A. No, sir.

Q. Were his words making sense?

A, Yes, sir.

Q. Was he able to string sentences together and

communicate like a normal person?
A, Yes, sir.

MR. FARRA: No further questions.

JUDGE LEWIS: Re-cross?

MS. STAUFFER: No questions, Your Honor.

JUDGE LEWIS: Okay. You can step down.

WITNESS: Thank you, sir.

JUDGE LEWIS: Do you have additional witnesses?

MR. FARRA: No, not for a 3.5, Your Honor.

(Defendant confers with Counsel.)

JUDGE LEWIS: All right, Mr. Christopher, I'll
advise you at this time that we’re in the middle of a
Criminal Rule 3.5 hearing. The purpose of that
hearing is for me to determine that -- whether you
statements are admissible. I have two things I have
to decide. First, whether your statements were made

voluntarily without any trick or coercion. And,
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second, if you were in custody, whether you were
properly advised of your constitutional rights and
whether you voluntarily gave up those rights to speak
to the officer. I will advise you at this time that
you may, but need not testify at this hearing on the
circumstances surrounding the statement. If you
testify at the hearing, you will be subject to cross
examination with respect to the circumstances
surrounding the statement and with respect to your
credibility. If you testify at the hearing, you do
not by so testifying waive or give up your right to
remain silent during the trial. And if you testify at
the hearing, neither the fact that you testified nor
the substance of your testimony at the hearing will
be mentioned to the jury unless you testify
concerning the statement at the trial. Do you
understand all of that?

DEFENDANT: Yeah.

JUDGE LEWIS: Do you need additional time to talk
to your attorney or are you ready to proceed?

DEFENDANT: (To Ms. Stauffer.) So, just basically,
what he’s saying is what -- when I told him that

she’d pushed me out -- or, grabbed me, I pushed
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(inaudible)

MS. STAUFFER: Yeah.

DEFENDANT: Yeah, that’s fine. That’s what
happened.

MS. STAUFFER: Okay. But the issue is whether or
not you (inaudible).

DEFENDANT: That’s when I first --

MS. STAUFFER: He asked you to talk --

DEFENDANT: -- told him I didn’t want to talk to
him.

MS. STAUFFER: -- so you talked to him. So, if you
want to indicate that he forced you --

DEFENDANT: He didn’t force me. He just kept
talking and I told him --

MS. STAUFFER: Oh, okay. So, the issue is the Judge
has to make a decision whether you voluntarily talked
to him.

DEFENDANT: Well, I -- let it in. It’s fine.

MS. STAUFFER: Okay. Then you don’t want to testify
now, right?

DEFENDANT: No.

MS. STAUFFER: You want (inaudible). (To the

Court.) Your Honor, my client indicates that he
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doesn’t want to testify in this stage of the
proceedings in this hearing.

JUDGE LEWIS: All right. Do you have any other
witnesses you wish to call?

MS. STAUFFER: No, Your Honor.

JUDGE LEWIS: State’s argument?

3.5 ARGUMENT - STATE

MR. FARRA: Your argument =-- Your Honor, when
there’s custodial interrogation, the Defendant needs
to be read Miranda rights and waive those. Waiver is
done by ~- determined through totality of the
circumstances to demonstrate a knowing, intelligent,
and veluntary relinquishment of a known right.
Custody, for purposes of Miranda, is when freedom is
curtailed to the degree associated with arrest.

We heard testimony today from Officer Bibens that
the Defendant was handcuffed in the back of a police
car, which would most likely gqualify for custody. We
also heard testimony from Officer Bibens that he read
the Miranda rights. He read those rights to us. They
were a complete description of the Defendant’s rights
in that regard. And the -- Office: Bibens also

testified that the Defendant understood those,
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appeared to understand them, expressed no confusion,
had no questions, was able to communicate coherently
in the English language, and began to speak, and
wanted to speak. So, given that, there has been both
Miranda and those rights were waived and the
statements that he made were done so voluntarily and
should be admitted.

JUDGE LEWIS: Defense argument?

3.5 ARGUMENT - DEFENSE

MS. STAUFFER: Your Honor, I'd just indicate that
we don’t have any evidence or reference to the PBT
test or anything like that being given, so I think
there may be some question as to the level of
intoxication of the Defendant at the time. So, I
don’t think the State’s carried the burden forward of
showing that the statements were voluntarily made,
given the issue of alcohol.

3.5 RULING

JUDGE LEWIS: Okay. Well, it’s not clear to me why
the State would want to introduce in its case in
chief exculpatory statements by the Defendant, but it
-- that’s not before me at this time. The question I

have to answer is whether the -- made voluntarily and
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whether they were statements were the product of
custodial interrogation after proper advisement of
rights. I do find that, at the time that the officer
contact Mr. Christopher, that he was custody. He was
handcuffed in the back of a patrol car. He was
properly advised of his constitutional rights. He
indicated he understood those rights and he waived
those rights and agreed to speak to the officer. The
officer did not trick or coerce him into speaking
and, although he may have consumed alcohol on the
date in question, there is no evidence from which I
could find that his ability to understand or to make
a voluntary choice was impaired by any alcohol that
he consumed. I find, therefore, that his statements
are voluntary and that they are admissible for
constitutional purpcses under Criminal Rule 3.5.

And did you wish to be heard on the 911 tapes now?
Is that what you’re saying? You want me to have a
hearing now about them? You’re going to call
witnesses and authenticate them and --

MR. FARRA: Well, I would prefer --

JUDGE LEWIS: -- all that?

MR. FARRA: Your Honor, I don’t know that it needs
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to be done now or whatnot, but the victim will -- the
alleged victim will be my first witness. And so I
would --

JUDGE LEWIS: Okay. Have her come in.

MR. FARRA: -- introduce the 211 call then.

(Mr. Farra exits the courtroom and returns with
the witness.)

JUDGE LEWIS: Please come forward. Right up here to
the front. Then stop and raise your right hand.

CHRISTINA ANGEL GUTIERREZ

was thereupon called as a witness and, having been
duly sworn on oath, was examined and testified as
follows:

DIRECT EXAMINATION - OFFER OF PROOF

JUDGE LEWIS: Please be seated here then. (Witness
is seated.) Move forward so you’'re close to the
microphone. Now that you’re seated, please state your
name in full, then spell your last name for the
Cqurt’s records.

WITNESS: Christina Angel Gutierrez. G-U-T-I-E-R-R-
E-Z.

JUDGE LEWIS: Go ahead, Counsel.

MR. FARRA: Thank you, Your Honor.

BY MR. FARRA:
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Q. Good afternoon, Ms. Gutierrez. Do you recognize the

Defendant seated over here to my right?

A. Yes.

Q. Who is he?

A. Shawn Christopher.

Q. Were you with him on August -- early morning of

August 22", 20137

A. Yes.

Q. Were you with him at one point in your bedroom?

A, Yes.

Q. All right. I'd like to focus our questions just now

on what happened in the bedroom and what happened after,

okay?

A. Okay.

Q. What happened when were -- when you were in the
bedroom?

A. We had an argument.

Q. What were you arguing about?

A. He was jealous.

Q. Okay. And who else was in the room?

A. No one.

Q. Okay. Where was Mr. Christopher?

A. He was laying on the bed.
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Q. And where were you?

A. Standing in the corner of the-room across from the
bed.

0. What happened as he was laying on the bed and you

were standing in that corner?

A. He was arguing with me about me staring at our
roommate and his friend. |

Q. Okay. What happened next?

A. We were continuing the argument, and then he jumped

up and put his hands around my neck.

Q. What did he do once he put his hands around your
neck?

A. He squeezed my neck.

Q. How did that affect you?

A. What do you mean?

Q. Did it hurt?

A. Yes.

Q. Did it affect your breathing?

A, Yes.

Q. Did you expect him to do this?

A. No.

Q. How long did he have his hands around your neck,
about?
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A. Maybe a minute.

Q. What happened after that minute?

A. He let go.

Q. Now, let’s focus on what happened after he let go.

What happened after he let go?

A. I'm ~- saw him walk away and I grabbed my phone and
I started calling 911.

Q. Okay. How soon after he let go from your neck do
you think it was before you grabbed your phone?

A. How soon what?

Q. How much time between him releasing -- taking his

hands off your neck and you grabbing your phone?

A. I grabbed my phone, I don’t know how much time.
Q. Right away?

A. Yeah, it was right away. And then I went outside.
Q. Where did you go when you went outside?

A. I went on the balcony.

Q. And what did you do once you got to the balcony?
A, That’s when I dialed 911.

Q. And did you complete the call to 9117

A. Yes.

Q. Did you stay on the line with 9117

A. Yes.
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Q. Where was the Defendant when you were calling 9117
A. He was running back and forth in the house.

Q. Did you know what he was doing?

A. He was trying to get his sweater -- his shirt and

sweater on.

Q. Did you know what he was going to do once he got
his shirt and sweater on, or -- ?

A. Run.

Q. Were you upset when he strangled you?

A, Yes.

Q. And were you still upset when'you called 91172

A, Yes.

Q. Were you scared?

A. Yes.

Q. What were you scared of?

A. I was afraid that I would pass out.

Q. Thank you. No further questions.

JUDGE LEWIS: Any questions related to the --
MS. STAUFFER: Yes, Your Honor.
JUDGE LEWIS: -- offer of proof?

CROSS EXAMINATION - OFFER OF PROOF

BY MS. STAUFFER:

Q. Ms. Gutierrez, there were quite a few events that
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evening, 1is that correct?

A. Yes.

Q. Or early morning hours. Is that what we’re talking
about? Early morning, like 1:00, 2:00, 3:00 in the

morning, 1is this kind of the timeframe we’re talking

about?
A. Yes.
Q. So, what time did you and Mr. Christopher start

arguing that day?

A, It was right -- a little bit after work, I don’'t
know what time.

Q. And in your discussions with the police, you left
out quite a few of the situations where you basically were
shoving and grabbing at Mr. Christopher that night, is
that correct?

A. No.

Q. You told him all about the other instances besides
this one thatvyou’ve alleged?

A, I told them that I shoved him.

Q. And did you tell them that you tried to grab a beer
can out of his hand --

A. Yes.

Q. -- at some point? And that you kicked him at some
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point?
A. I never kicked him.
Q. And do you recall having an interview with John

Viser, Defense investigator at the Prosecutor’s Office on

September 18%", 20132

A. No, I don’t remember.

Q. Okay. You don’t remember that? Why not?

A. I have a bad memory.

Q. Okay. So, if I were to tell you at that time that

you had answered a question from Mr. Viser that he
indicated what time did this incident you were claiming
that somehow that Mr. Christopher grabbed your neck, you
indicated it was around two o’clock. Do you recall that at
allr

A. I know it was in the middle of the night. I just
don’t remember what time.

Q. Do you recall telling Mr. Viser that it was around
two o’clock?

A, Who is Mr. Viser?

Q. The investigator that interviewed you at the

Prosecutor’s Office on September 18"

, 2013. Do you have a
recollection or not?

A. No.
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Q. You don’t remember?

A. September 18“, no. I don’t remember the dates. T
just remember what happened.

Q. I'm asking you about an interview. Not the date of
this incident, but an interview asking you questions about

the incident. Do you remember being interviewed? By Mr.

Viser.
A, The night that it happened?
Q. Excuse me?
A. The night that it happened?
Q. No. After the incident.
A. I remember being interviewed after the incident.
Q. So you remember that?
A. Yes.
Q. Okay. You just told me you didn’t a few minutes

ago. So now you remember?

A. I thought you meant the night that it happened.

Q. I said September 18", Is that the night it
happened?

A. No.

Q. Do you have memory problems?

A. Yes, I do.

Q. And is that because some mental health issues or
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brain injuries, or what’s -- what’s the cause of that? Do

you know?

A. I don’'t know.

Q. How old are you?

A.  Twenty-six.

Q. How long have you had these memory problems?

D, A while. Like years.

Q. So, if you -- you now remember, somehow, having an

interview with Mr. Viser, is that correct?

A. Yes.

Q. Do you recall telling him -- that you told him when
the incident of Mr. Christopher, in addition to all these
other things that were going on that night, that you said
it was arocund two o'clock?

A, Yes.

Q. Okay. And that was like an hour before the police

were dispatched. Is that correct?

A. About that night? You’re kind of confusing. Just a
little bit.

Q. Is this at 1:00 or 2:00 or 3:00 in the morning?

A. I believe it was 2:00. I know it was the middle of

the night, I just don’t remember what time. I don’t

remember putting a face to a Mr. Viser. I don’t recognize
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the name or who it 1is.

Q. Well, my question, though, really focuses on you
indicating that the incident with Mr. Christopher wherein
you allege that he grabbed you by the throat occurred an
hour before the police were dispatched. And then you said,
“Yes, it happened at two o’clock.”

A. Yes.

Q. Okay. Thank you.

MS. STAUFFER: I have no further questions, Your
Honor.
JUDGE LEWIS: You have further questions?

RE-DIRECT EXAMINATION - OFFER OF PROOF

BY MR. FARRA:

Q. Christina, did this happen late at night?

A, Yes.

Q. Do you know exactly what time this happened at?

A. No.

0. What -- what did you do after he strangled ~- after

he had his hands arocund your throat and let go?

A. I grabbed my phone and went outside.
Q. Was that next thing you did was call 911 then?
A. Yes.

MR. FARRA: No further questions.
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JUDGE LEWIS: Re-cross?

RE-CROSS EXAMINATION - OFFER OF PROOF

BY MS. STAUFFER:
Q. So, do you remember that for sure? Or is this just

something you’re saying yes to?

A. No, I remember that for sure.

Q. How do you remember that and don’t remember the
othef?

A. Because you’re asking me about a specific time. I

don’t know the specific time.
Q. You said the specific time to my investigator.
A. But I don’t remember the conversation.

MS. STAUFFER: I have no further questions, Your
Honor.

JUDGE LEWIS: You have additional questions?

MR. FARRA: No, I don’t, Your Honor.

JUDGE LEWIS: All right. You can step down. Don’t
discuss your testimony with other potential
witnesses.

MR. FARRA: Well, actually, Your Honor --

JUDGE LEWIS: Go ahead and wait outside the
courtroom, then.

MR. FARRA: Actually, Your Honor, before she steps
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down, I'm sorry, I do have a question.

JUDGE LEWIS: I guess you need to resume the stand.

RE-DIRECT EXAMINATION - OFFER OF PROOF

BY MR. FARRA:

Q. Christina, I’d like you to listen =-- (Picks up a

CD.) -- I'd like you to listen to this CD.

JUDGE LEWIS: Does it have an exhibit number?

MR. FARRA: (Inaudible.) I'm sorry. I guess, Your

Honor, at this point, this is a copy of -- I believe

it’s a copy that has redacted out the 404 (b). So,

it’s not exactly the call that she made, but it is in

all res -~ in every respect, except for this 404 (b)

part.

JUDGE LEWIS: And does 1t have an exhibit number?

MR. FARRA: No. We’ll get you one.
(Mr. Farra presents the CD to the Clerk.)
CLERK: Twenty-four.

BY MR. FARRA:

Q. | All right. I'd like to play for you what'’s been

marked as Exhibit 24. Okay? This CD.

(Prosecutor begins playback of 911 call.)
DISPATCHER: 911, how can I help you?

MS. GUTIERREZ: Hi, I'm in an emergency.
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DISPATCHER: Okay. What’s the address, ma’am? I’'1l1
(inaudible) .

MS. GUTIERREZ: It’s 4649 Northeast 112*® Avenue.

DISPATCHER: You got an apartment number?

MS. GUTIERREZ: Two-zero-four.

DISPATCHER: J, like John, 2-0-47?

MS. GUTIERREZ: Yes.

DISPATCHER: Okay. And how can I help you?

MS. GUTIERREZ: My boyfriend is drunk and he just
put his around my neck.

DISPATCHER: Okay. Is he still there?

MS. GUTIERREZ: Yes, I told him to leave, but he
won’t leave. He doesn’'t -- he’s not on the lease or
anything. It’s my apartment. |

DISPATCHER: Okay. What’s his name, hon?

MS. GUTIERREZ: It’s Shawn Christopher.

(Background noise on the phone.)

DISPATCHER: Are you okay? Are you there?

MS. GUTIERREZ: Yeah, I'm okay. I'm --

DISPATCHER: Do you need an ambulance?

MS. GUTIERREZ: No.

DISPATCHER: Okay. What’s your name?

MS. GUTIERREZ: Christina.
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DISPATCHER: Okay. What is the Shawn -- is his name
Shawn Christopher, or is Christopher his middle name?
MS. GUTIERREZ: It’s Shawn Christopher.
DISPATCHER: Oh, your cell phone cut out. What'’s
his date of birth?
MS. GUTIERREZ: February 1°°.
DISPATCHER: February 1°%. Okay.
MS. GUTIERREZ: I don’t remember the year.
- DISPATCHER: Okay. Is Shawn S-E-A-N or S-H-A-W-N?
MS. GUTIERREZ: S-H-A-W-N.
DISPATCHER: Okay. How old is he?
MS. GUTIERREZ: Thirty-four.
DISPATCHER: Is he a white male?
MS. GUTIERREZ: No. He’s Native American.
DISPATCHER: Okay. Are you -- where is he
currently?
MS. GUTIERREZ: In the house.
DISPATCHER: Okay. Where are you at?
MS. GUTIERREZ: Outside.
DISPATCHER: Okay. And, Christina, what’s your last
name?
MS. GUTIERREZ: Gutierrez.

DISPATCHER: G-U-T-I-R-R-E-727
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MS. GUTIERREZ: G-U-T-I-E-R-R-E-Z, yes.

DISPATCHER: Okay. And you don’t want an ambulance?

MS. GUTIERREZ: No, I'm okay. I just --

DISPATCHER: (Inaudible.)

MS. GUTIERREZ: No. I'm okay.

DISPATCHER: Could you breathe?

MS. GUTIERREZ: Yes. Kind of.

DISPATCHER: Did he assault you in any other way?

MS. GUTIERREZ: No, he was looking at me and --

DISPATCHER: Okay.

MS. GUTIERREZ: I think he’s leaving.

DISPATCHER: Okay. What type of vehicle is he in?

MS; GUTIERREZ: He’s not in a vehicle. He’s wearing
white shorts --

DISPATCHER: Okay. I need a full description on
him. You said he’s a Native American male, he’s 34.
How tall -- how big is he?

MS. GUTIERREZ: Um, 5’7", he’s bald. He's
(inaudible) going around with a hoodie on and red and
black on the border.

DISPATCHER: Is he still in the apartment or did he
come out? (Pause.) Christina?

MS. GUTIERREZ: Yes.
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DISPATCHER: Is he still in the apartment or did
you see him come out and leave?

MS. GUTIERREZ: (Pause.) He’s still in the
apartment.

DISPATCHER: Okay.

MS. GUTIERREZ: He’s on foot. He’s wearing a
(inaudible}).

DISPATCHER: Okay. I'm confused. You said he’s in
the apartment but then you said he’s on foot. So, is
he --

MS. GUTIERREZ: No. Now he’s leaving.

DISPATCHER: -- leaving? Okay. Which direction?

MS. GUTIERREZ: He went left from my apartment.

DISPATCHER: I mean which direction? Okay. Is that
toward West Falls or towards 49%" Street?

MS. GUTIERREZ: I think it’s towards 49*". But
that’s =-- 112* is right in front of me.

DISPATCHER: Okay. Are there any children in the
residence?

MS. GUTIERREZ: No.

DISPATCHER: Okay. Just the two of you live there?

MS. GUTIERREZ: Yes.

DISPATCHER: I'd like you to stay on the line. Do
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you know where he might be going?

MS. GUTIERREZ: No, I have no idea.

DISPATCHER: Does he know anyone in the area there?

MS. GUTIERREZ: (Inaudible) yes.

DISPATCHER: Okay.

MS. GUTIERREZ: His -- he has friénds that live
close by, but>I dbn’t know --

DISPATCHER: Is it in a house or an apartment?

MS. GUTIERREZ: It’'s in a house

DISPATCHER: And you don’t know where (inaudible)--
is it off of 49" Street?

MS. GUTIERREZ: Yeah, I have no idea.

DISPATCHER: Okay. Is he carrying any weapons,
Christina?

MS. GUTIERREZ: A knife.

DISPATCHER: He has it on him now, or?

MS. GUTIERREZ: Yeah, I'm pretty sure he does.

DISPATCHER: Okay. Did he have --

MS. GUTIERREZ: (Inaudible) two blocks away.

DISPATCHER: Can you still see him or no?

MS. GUTIERREZ: No. We were arguing and he had
kicked me earlier.

DISPATCHER: Okay.
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MS. GUTIERREZ: But he said that he was just
playing, but that kick did not feel like he was
playing.

DISPATCHER: Okay.

MS. GUTIERREZ: He was mad.

DISPATCHER: Did something specific set him off, or
was he just drunk and (inaudible) he gets angry.

MS. GUTIERREZ: He was drunk -- he was drunk.

DISPATCHER: Okay.

MS. GUTIERREZ: He’s an alcoholic and he -- it'’s
really doubtful he believes -- and my roommate had a
and my roommate hac

friend over or something, but they were slggg}pqmand
he just got upset and he decided that he just wanted
to be angry. That’s how he is.

DISPATCHER: Okay. Did he disrupt your roommates’
sleeping?

MS. GUTIERREZ: Just one, actually. (Inaudible.)

The police are here.
DISPATCHER: Just let me know when they see you.
MS. GUTIERREZ: They’re looking right at me. That’s
the first time he ever put his hands around my
throat, so I'm kind of freaked 6ut.

DISPATCHER: I know and I think you should be. It’s
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scary. Did he (inaudible) you were calling us?

MS. GUTIERREZ: Yes, I told I was if he wouldn’t

leave and he wasn’t believe it.

DISPATCHER: Okay.
MS. GUTIERREZ: I'm sure he’s running right now.

DISPATCHER: They just saild over the radio he’s

running. (Pause.) Okay, honey, they’re going to try

and get him, so I want you to stay there and they’ll

contact you there as soon as they can, okay?

MS. GUTIERREZ: Okay.

DISPATCHER: All right. Bye-bye.

BY MR. FARRA: (Continued.)
Q. Christina, is that the call that you made to 911
A. Yes.
Q. Is that an accurate recording of that call?
A. Yes.
Q. Fair and accurate? Thank you.
JUDGE LEWIS: Do you have any more questions of the
witness?
RE-CROSS EXAMINATION - OFFER OF PROOF
BY MS. STAUFFER:
Q. Do you remember?
A. Yes, I do.
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Q. Okay. Do you remember saying every one of those
things that we just heard?
A. Yes.

MS. STAUFFER: So, I have no further questions.

JUDGE LEWIS: Can the witness step down?

MR. FARRA: She may, Your Honor.

JUDGE LEWIS: Okay, you can step down. Wait
outside. Don’t discuss your case, or the testimony
with anyone else. All right. Your argument then on
the admissibility?

MR. FARRA: Yes, Your Honor, I'd argue that the 911
call is admissible under a number of hearsay
exceptions. One is excited utterance. One would be
present sense impression. Those would be the two main
ones. As you heard, the call lasts just over six
minutes. In the beginning of the call, Ms. Gutierrez
gets on, says within about 30 seconds that her
boyfriend is drunk and has just put her hands around
her neck, that she told him to leave. She can be
heard getting a little tearful at that point. She’s
speaking in a rapid, more rapid pace other ~- than
she would otherwise. She -- voice again gets shaky

when asked what’s the name of the person who did this
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to her. She described Shawn Chriétopher. She’s
identifying who it was. Her present sense impression,
which then generally carries through what happens for
the next several minutes, where she’s describing
where he is, and what he’s doing, as he’s running
around the house, and what he looks like. On that
basis, Your Honor, I’d ask to admit the 911 call in
its entirety. I think it’s important for the jury to
hear the entire call, get the context of what
happened. It’s the basis for my argument.

JUDGE LEWIS: All right, your argument?

MS. STAUFFER: Well, Your Honor, I’'m not exactly
sure what theory the State’s contending here. We have
some issues with this witness, obviously, at this
point, in terms of her memory or selective memory.
So, I guess, in terms of excited utterances, I don’'t
hear this on this particular tape, and there are some
contradictions in what she’s indicating when
something happens, so we would ask the Court to
exclude it at this point. I don’t know what the
relevancy is, actually.

JUDGE LEWIS: All right, with regard to the tape,

the issue I'm faced with right now is authentication,
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which was done by the witness, and admissibility
under the hearsay rule. The evidence that I have, if
testified to, would indicate that the call occurred
fairly quickly after the startling event, therefore,
an excited utterance. She was also describe things
that are happening while the person’s on the line.
Therefore, present sense impression. The challenges
that were brought up go to the weight of the evidence
rather than its admissibility, so the -- the 911
call, as indicated on 24 is admissible. Apparently
the portion that was of some concern was redacted. I
would also indicate that the reference by Ms.
Gutierrez to the fact that, in her opinion, Mr.
Christopher is a drunk and an alcoholic, should be
redacted. That doesn’t have anything to do with this
case. It is prejudicial. So that should be redacted
as well. In addition, you said there were some
concerns about the accuracy of the transcripts. Are
you planning on introducing this tape through this
witness?

MR. FARRA: I am, Your Honor.

JUDGE LEWIS: Okay, then I guess I need both your

transcripts up here, so I can determine the accuracy
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of the transcripts and resolve those issues.

MR. FARRA: Your Honor, in terms of the portion of
that recording, that is about the alcoholic part --

JUDGE LEWIS: Uh-huh.

MR. FARRA: I guess I propose, Your Honor, to play
it for the jury and just turn the volume down when we
get to that part, or off.

JUDGE LEWIS: Well, that may be somewhat difficult.

MS. STAUFFER: (Inaudible.)

MR. FARRA: Agreed. I could -- I could stop the
recording and skip ahead.

JUDGE LEWIS: You’ll need to figure something out,
so.

MR. FARRA: Okay. (Pause.) And would Your -- Your
Honor then propose just not admitting it as evidence?
I just want to make sure.

JUDGE LEWIS: What?

MR. FARRA: The 911 call. Just playing it into the
record as opposed to admitting the --

JUDGE LEWIS: Well, you admitted the exhibit, so, I
don’t normally send a tape back -- player back to the
jury --

MR. FARRA: Okay.
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JUDGE LEWIS: -- so if you admit it and it has
portions that are admissible and inadmissible, then
if the jury wants to hear it again during
deliberations, then I’'1ll have to bring them back out
and play it to them in the courtroom.

MR. FARRA: Okay, thank you.

JUDGE LEWIS: Okay, so are they -- looking at the
transcripts, what’s the first place -- you have your
transcripts?

MS. STAUFFER: Your Honor, I gave you my only copy
at this point, so I -- you know --

JUDGE LEWIS: Take a brief recess while you go down
and get yourself a copy so that we can all talk along
about it?

CLERK: All rise, please. Court’s in recess.

(Court recesses on this matter at 2:09:61 PM)

(Court reconvenes on this matter at 2:19:05 PM.)

CLERK: All rise, please. Court is again in
session.

JUDGE LEWIS: Thank you, please be seated.

MR. FARRA: Your Honor, I have the original
transcript if you’d rather work off of that, or the

copy you have in front of you.
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JUDGE LEWIS: I'll actually, Counsel, after having
had the opportunity to review Exhibit 24 by listening
to it in its entirety, at least the portion you want
to play, it appears to me that it’s of -- it’s short
enough, and clear enough that the jury does not need
a transcript as a listening aid, so.

MR. FARRA: Okay. Okay.

JUDGE LEWIS: We won’t use a transcript and then I
won’t have to resolve issues related to the
transcript. But you will need to figure out some way
to cut that one portion of it.

MR. FARRA: Well I could --

JUDGE LEWIS: Anything else that we need to do
before the jury comes in?

MS. STAUFFER: Your Honor, there’s a couple areas
where she’s claiming he’; drunk, not just that -- so
I just want to make sure we’re going to get all of
them and there are a couple areas on that. Right at

the beginning and then one, two, she says, “My

boyfriend’s drunk,” and then “He’s drunk,” and in
addition to him being an alcoholic, so.
JUDGE LEWIS: I didn’t -- I did not say that she

could not say that he was drunk.
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MS. STAUFFER: Okay.

JUDGE LEWIS: I said he could not -- there’s one
section where she doesn’t say he’s drunk on this
particular day, she said he is a drunk; an alcoholic.
That’s the portion that I'm excising. But if she says
on the -- in describing what’s going on on that day,
that he’s drunk, then that part is not being excised.

MS. STAUFFER: Okay.

JUDGE LEWIS: Anything else before we bring in the
jury?

MR. FARRA: Your Honor, if I could just pinpoint,
real quick, and I'll be good to go on the -- what I'm
not going to play.

MS. STAUFFER: I guess I'm still back to foundation
on the 911 call, Your Honor. I don’t know if there’s
a witness.

JUDGE LEWIS: I assume that he’s going to be
calling her and asking her to identify it again, that
-- in the presence of the jury, so.

MR. FARRA: Yes, Your Honor.

JUDGE LEWIS: Assuming that she does that, then I
already found that the authentication is appropriate.

Do you have additional arguments regarding authen --
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authentication? !

MS. STAUFFER: No, Your Honor, I just wanted to
clarify that issue. Thank you.

MR. FARRA: Your Honor, if I could just play that
part, the sensitive part here, about, “He’s an

”

alcoholic,” so I'm absolutely sure what it is you --
you don’t want in there.

JUDGE LEWIS: All right.

(Prosecutor begins playback of 911 recording.)

MS. GUTIERREZ: He'’s drunk. He’s a drunk. He’s an
alcoholic, and --

(Prosecutor stops playback.)

MR. FARRA: Let me start it a little bit earlier
than that, so we can hear the lead in.

(Prosecutor begins playback.)

DISPATCHER: Did something specific set him off, or
is he just drunk and then he gets angry?

MS. GUTIERREZ: He's drunk. He’'s a drunk. He’s an
alcoholic. And, he gets really jealous really easily.
MR. FARRA: Is the “He gets really jealous really
easily” permissible, Your Honor?

(Prosecutor stops playback.)

JUDGE LEWIS: Okay. Exhibit 9 -- Page 5, line 95,
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through 98. Do you want to start it where it says,
“My roommate had a” well, actually, I don’'t --1I
think you just need to knock out 85 through 99.

MR. FARRA: Okay. Let me locate where that is and -

JUDGE LEWIS: 95 through 99 on page five, and that
will take care of it.

MR. FARRA: Okay, let me --

(Prosecutor begins playback.)

DISPATCHER: -- set him off, or is he just drunk
and then he gets angry?

MS. GUTIERREZ: He’s drunk. He’s a drunk. He’s an
alcoholic. And, he gets really jealous really easily.
And my roommate had a friend over or something, but
they’ re sleeping and he just got upset and he decided
that he could (inaudible})angry. That’s how he is.

DISPATCHER: Okay.

(Prosecutor stops playback.)

MR. FARRA: Okay. I've got it, Your Honor. Thank
you.

JUDGE LEWIS: All right. Anything else before we
bring in the jury? Mr. Christopher ready to go, or

does he need a break before we get there, because I
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plan to go to the end of my instructions, and opening
statement, start with a witness, since the jury’s
been waiting for the period of time that they have,
so if he needs to take a break, now is the time to
take one. Does he need one?

DEFENDANT: Okay.

MS. STAUFFER: Okay.

JUDGE LEWIS: All right? Okay. Bring in the jury.

(Jury enters courtroom.)

JUDGE LEWIS: Welcome back. Physics and law have a
lot in common. Time is a relative concept in both of
them, so (laughter). Close to one as we can,
sometimes means different things to different people,
but. Unfortunately, when it comes to a --— back from a
three-day weekend, sometimes there are moré legal and
-- and administrative matters I need to deal with
than I anticipated. That’s what happens here and I
appreciate your patience in waiting for us to be
ready to proceed. I'm going to read you some
additional instructions and then we’ll have opening
statement.

I will now explain the duties of jurors and the

Court and the lawyers and the procedure to be
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followed during the trial.

The lawyers’ remarks, statements, and arguments
are intended to help you understand the evidence and
apply the law. They are not evidence, however, and
you should disregard any remarks, statements, or
arguments, which are not supported by the evidence or
by the law as I give it to you. The law does not
permit me to comment on the evidence in any way and I
will not intentionally do so during the trial. By a
comment on the evidence, I mean some expression or
indication from me as to my personal opinion on the
value of the evidence or the weight of it. You are
the sole judges of the credibility of witnesses and
evidence and of what weight is to be assigned to a
particular piece of evidence. I have nothing to do
with that. If it appears to you that I do comment on
the evidence, you are to disregard such apparent
comment entirely.

The lawyers may make objections to questions and
evidence. They have the right and the duty to make
any objections, which they deem appropriate. Such
objections should not influence you and you should

make no presumptions because of their objections.
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The evidence you afe to consider consists of the
testimony of the witnesses and the exhibits admitted
in evidence. It will be my duty to rule on the
admissibility of evidence. You must not concern
yourselves with the reasons for these rulings. You
will disregard any evidence, which either is not
admitted or which may be stricken by me.

The case will proceed in the following order.
First, the Prosecutor may make an opening statement,
outlining the evidence to be presented in the State’s
case. The Defense lawyer, may make an opening
statement outlining the Defendant’s case immediately
after the Prosecutor’s opening statement, or may
reserve opening statement until the end of the
State’s case. Second, the State will introduce
evidence. At the conclusion of the State’s evidence,
the Defendant may introduce evidence. Rebuttal
evidence may also be introduced by either side.
Third, at the conclusion of all the evidence, further
instructions will be given to you after which the
lawyers will have the opportunity to make closing
arguments. Then you will select a presiding juror and

deliberate on your verdict.
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You are now officers of the Court and you must act
judiciously with an earnest desire to determine and
declare a proper verdict. Throughout the trial, you
should be impartial and permit neither sympathy nor
prejudice to influence you.

Each of you have been provided with a notepad and
something to write with. During the course of this
trial, you are permitted to take notes if you wish.
By permitting you to take notes, I am not instructing
you to do so. I caution you that you should not let
note taking interfere with your opportunity to
observe the demeanor of witnesses and other events of
the trial. Do not disclose or discuss your notes with
any other juror until the jury actually begins its
deliberations at the end of the case. At that time,
you may disclose and discuss your notes with the
other jurors if you feel that will help you to reach
a verdict. When we recess during the trial and at the
end of each day, close your notepad and leave it on
your seat. Notepads are not permitted to be taken out
of the courtroom or into the jury room at any time
during the trial. And please only take notes on the

paper provided in the notepads, not on other paper.
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After you’ve reached a verdict, the Bailiff will
collect your notepads. The notes you took will then
be destroyed and no one will be allowed to read your
notes.

Finally, I caution you not to assume that any
particular note you may have taken is necessarily
more accurate than your own memory or the notes or
memories of your fellow jurors. At all times during
deliberations, keep your minds open to the notes or
memories of your fellow jurors.

Now please give your attention to Mr. Farra who
will make opening statement on behalf of the
Prosecution.

(State presents opening statement.)

(Defense reserves opening statement.)

JUDGE LEWIS: All right. Reserved opening. First
witness, then, for the State?

MR. FARRA: Christina Gutierrez, Your Honor.

(Mr. Farra exits courtroom and returns with
witness.)

JUDGE LEWIS: Come forward, please. Then stop and
raise your right hand.

CHRISTINA GUTIERREZ

was thereupon called as a witness and, having been
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duly sworn on ocath, was examined and testified as

follows:

DIRECT EXAMINATION

JUDGE LEWIS: Please be seated here then.

(Mr. Farra hands the witness a glass of water.) "

WITNESS: Thank you.

JUDGE LEWIS: Now that you’re seated, please state

your name in full, then spell your last name for the

Court’s record.

WITNESS: Christina Angel Gutierrez. G-U-T-I-E-R-R-

E-2Z.
JUDGE LEWIS: Go ahead, Counsel.
MR. FARRA: Thank you, Your Honor.

BY MR. FARRA:

Q. Good afternoon, Christina, how are you?
A, I'm okay.

Q. Are you a little nervous today?

A. Yes.

Q. Okay.

MS. STAUFFER: Objection, Your Honor.
JUDGE LEWIS: Overruled.

BY MR. FARRA: (Continued.)

Q. Could you tell the jury please, how old you are?
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A. Twenty-six.

Q. And where are you from?

A. From California.

Q. When did you come to move up to Vancouver?

A. From California? I went to Oregon first.

Q. Okay. And how long were you in Oregon?

A. Until I was nine.

Q. Okay. And what did you do -- where -- how’d you

move on from there?

A. We moved -- actually, my parents stayed in Oregon
and I moved up here in February, 2009.

Q. So, been up here, living here -- living here, being

in Vancouver, since February, 20087

A. Yes.

Q. And, do you work right now?

A. Yes.

Q. Where do you work at?

A. At Pacific Nutritional.

Q. Is that where you worked back in August of 20137
A. Yes.

Q. And do you have any children?

A. Yes.

Q. What are their names?
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A. Taylor and Trinity.
Q. Okay. Now where were you living on August =-- in

August of 20137

A, Where I live now, at Evergreen Park Apartments.

Q. Okay, could you tell the jury what address that is,
please?

A. It's 4619 Northeast 112" Ave.

Q. And 1s that in Vancouver, Washington?

A. Yes.

Q. In Clark County?

A. Yes.

Q. Now, do you recognize the gentleman seated at the

table over here to my right?

A. Yes.

Q. Could you tell the jury who that 1is?

A, Shawn Christopher.

Q. How long have you known Shawn Christopher?

A. Since February.

Q. Of 20137

A. Yes.

Q. Can you tell the jury where you met and -- and how

your relationship first started, please?

A. I met him at work, on grave -- no, when I was on
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day shift.

Q. Okay. And how did the relationship start off?

A. What do you mean, like?

Q. Were you friends at first, just co-workers, how did
that --

A. Friends at -- we stared talking.

Q. Mm-hmm. And at‘some point, did you start to date
Shawn?

A. Yes.

Q. When did that happen?

A. March 27,

Q. Sounds like you remember that day pretty
specifically.

A. Yes.

Q. Can you tell the jury why that is? (Pause.) Is that
an important date for you or a -- a good date for you?

A, We went out.

Q. How was the relationship in the first part, when

you started dating?

A. It was okay.

Q. Okay. BAnd at some point did you decide to move in
together?

A. June 15%°,
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Q. Tell the jury where you moved in and how that --
how that decision was made, please.
A. We moved into Evergreen Park Apartments, because I

had chosen somewhere else, but Shawn didn’t want to live

there.
Q. All right. Who rented the apartment?
A. Me and Amos.
Q. Explain to the jury please, who Amos is.
A, Amos is Shawn’s brother,
Q. Are they biological brothers?
A. No.
Q. Okay. So what -- what do you -- tell the jury what

you mean by the term.

A. They grew up together.

Q. Where does Amos work?

A, He’s not working right now.

Q. Where did he work af the time?

A, Pacific Nutritional.

Q. So, were the three of you all working together at

Pacific Nutritional when you and --
A. Yes.
Q. -- Shawn started dating? All right. You may have

mentioned this, but when did you move in with Shawn?
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A. June 15",

Q. Now, were you and Amos and Shawn living together at
the apartment on August 22°¢, 20137

A. Yes.

Q. Do you remember the day before, August 21°%, 201372

A. Yes.

Q. Why don’t you tell the -- the jury -- why don’t we
pick up while you were at —-- at work, and tell the jury

what happened from then on.

A. I -- we all had gone to work because we work swing
shift at that time, and I had decided I wanted to go home
early because I wasn’'t feeling well.

Q. What are the -- what were the hours of swing shift

-- shift at the time you were working?

A. 2 PM to 10:30.

Q. Okay. So what time did you go home?

A. I went home around three.

Q. All right. What happened afﬁer that?

A. That’'s when Shawn started to act jealous.

Q. Well, what time -- leg’s -- let’s back up a little
bit. You -- you went home at three?

A. Yes.

Q. What time did Shawn get home?
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A. He got home after work at 10:30, or a little after
10:30.

Q. A little bit after 10:30. Was he with anybody?

A. With Amos.

Q. All right. Anybody else along with them?

A. Amos’ friend showed up.

Q. Did you remember what his name was?

A. Bobby.

Q. Had you met Bobby before?

A. No.

Q. First time you --

A. Yes.

Q. -- had ever seen him? So, it’s -- it’s yourself and

three men, correct?

A. Yes.
Q. What happens next?
A. Amos, Shawn, and Bobby wanted to drink. I think, if

I can remember, there was still beer in the fridge, but
they wanted to go back to the store for more, so they did.
I stayed home.

Q. What were —-- what were they drinking?

A. There was juice and, like and actual alccholic

beverage, and there was also Bud Light.
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Q. So, regular beer, the Bud Light, is that right?
Well, what’s -- and so juice is a -— we’re not talking

about fruit juice?

A. No.

Q. Okay. -

A. It’s a tall can. It’s like malt liquor.

Q. A malt liquor, in a -- in a taller can, then.

A. It’s like, I think, 8% or 12% alcohol.

Q. Okay. Higher alcohol than a regular can of beer
then?

A, Yes.

Q. How was the night -- how was the night going?

4. It was okay. Everything was fine.

Q. And then what happened as the night went on?

A. Amos was talking, telling a story, and that’s when

Shawn started getting jealous, thinking I was staring at
themn.

Q. Describe for the jury a little bit what you mean by
Shawn getting jealous. What was he jealous about?

A. He thought that I was staring at him. He asked me
not to stare at them so much because it making him
uncomfortable. But I was just listening tc Amos talk.

Q. Okay. So not to -- when you said not to stare at
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them, who did --

A, Bobby and Amos.

Q. Bobby and Amos. How was -- it -- 1t sounds like the
Defendant had been drinking to this point.

A, Yes.

Q. How -- how was he at this point, in terms of his
alcohol consumption, as far as you could tell?

A. I'm sure he was -- he had a buzz.

MS. STAUFFER: Objection, Your Honor. Speculation
at this point. There’s no foundation.

JUDGE LEWIS: Sustained as the way the answer is
phrased. If you restate the question, listen to that
question and answer it if you know. If you don’t
know, then don’t assume or guess things, just
indicate you don’t know.

BY MR. FARRA: (Continued.)

Q. Have you seen Mr. Christopher drink before?
A. Yes.
Q. Are you familiar with how much --

MS. STAUFFER: Objection, Your Honor. We're --
we’ re asking about this night, and he’s going off in
generalities. So, I, again, oﬁ the belief what'’s

relevant to this particular time frame.
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JUDGE LEWIS: Overruled. 1’11 allow a couple
questions as to the basis for knowledge for what she
observed this night.

BY MR. FARRA: (Continued.)

Q. So back up. Have -- have you seen Mr. Christopher
drink before?

A. Yes.

Q. Are you familiar, generally familiar with the
amount of alcohol that he can drink and —--

MS. STAUFFER: Objection, Your Honor. There’s no
relevancy to this particular --

JUDGE LEWIS: Sustained as to that question.

BY MR. FARRA: (Continued.)
Q. Based on your observations in the past, how much
did it appear to you that Mr. Christopher had drunk?

MS. STAUFFER: Objection, Your Honor, pure
speculation. There’s no foundation for knowledge.

JUDGE LEWIS: Overruled. She can answer if she can.

WITNESS: Can you please ask again?

BY MR. FARRA: (Continued.)
Q. Let me just -- did it seem like -- did it seem to
you, from your experience that he had --

MS. STAUFFER: Objection, Your Honor. It’s a
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leading question.

JUDGE LEWIS: Well, 1’11 have to hear the question
before I can decide whether it’s leading or not. So,
after your -- he asks the question, don’t answer,
while I’1l1 see whether the objection is renewed.

MR. FARRA: Thank you, Your Honor.

BY MR. FARRA: (Continued.)

Q. Can you tell the jury, from your experience, how
much it seemed -~ how intox -- if Shawn appeared
intoxicated to you, or how intoxicated he was?

MS. STAUFFER: Objection, Your Honor. Again,
speculation. There’s no foundation. This particular
night. It’s pure speculation. It’s not relevant.

JUDGE LEWIS: Overruled.

BY MR. FARRA: (Continued.)

Q. Did he appear intoxicated to you?
A. Yes.
Q. So he tells you he doesn’t want you staring at Amos

or Bobby any more. It makes him uncomfortable.

A. Yes.
Q. What happens next?
A. He -- we were upstairs at that point, because when

he asked me not to, we were downstairs, outside, below the
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balcony, because I had dropped his cigarette there. But
then we went back upstairs, and I guess Amos was still
talking, and so was Bobby, and so was Shawn, and Shawn
just continued to get jealous.

Q. Okay. Now let me stop you there for a second. Let’s

talk about your apartment just a little bit. How many

stories?

A. It's two.

Q. Two stories. How many bedrooms?

4. Two.

Q. Where are the bedrooms, on the second or bottom
story?

A. Well, it’s just, my level of the apartment. I live

upstairs and there’s someone downstairs. So it’s two

separate apartments.

Q. Oh, it’'s two separate apartments.

A. Yes.

Q. Are they connected by stairs, or some --

A. Yes.

Q. —- something along those lines?

A, There’s just the stairs that go to -- to my dqor.
Q.  All right, so your door, if I go into your

apartment, and we’re talking about the same apartment you
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were living in on August 22", correct?
A. Yes.
Q. Okay. If I go into that apartment, is that just a

one-story apartment?

A. Yes.

Q. Okay. And it’s on the second story?

A. Yes.

Q. Of an apartment complex, it sounds like?

A. Yes.

Q. All right. So, where we left off, sounds like Amos

and Bobby and Mr. Christopher were still talking, correct?

A. Yes.

Q. All right. What happened -- and where were they
talking?

A. They were talking outside on the balcony.

Q. What happened next?

A. Shawn continued to get jealous and so I just walked

inside and I grabbed my headphones and everything. And
that’s when he wanted -- he wanted more beer, so he went
inside to grab another beer.

Q. Ckay.

A. When I grabbed my headphones, I walked back outside

and sat in the chair.
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Q. Chair on -- where’s the chair?

A. On the balcony.

Q. Okay.

A. My stomach was feeling upset, but I was okay just

sitting there --

Q. Mm-hmm.

A. —-— just listening to music. And Shawn kept
forgetting that my stomach was upset, so he went to go sit
on me, but I put my foot up.

Q. Okay. So, let’s stop and just grab a -- so, you're
sitting in a chair, and I'm showing you this chair here.
(Stands behind his own chair at Counsel table.) But you’re

sitting in a lawn chair or patio --

A. Yes.

Q. -- furniture, is that correct?

A. Yes.

Q. Okay. And just -- just a regular chair?

A. Mm-hmm .

Q. And why did the -- why did the -- why did Mr.

Christopher want to sit down on you?

4. Play around.
Q. Okay. And how did -- what was your response to
that?

Christina Angel Gutierrez - D - Jury Trial - Day 1 - November 12, 2013 - 117




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

A. I reminded him that T didn’t -- that my stomach was
upset.

Q. Okay. And what did you do?

A. I put my foot up.

Q. Can you scoot back a little bit and just kind of

give us an idea if you can of what you did?
A. (Witness scoots her chair back. Court camera

changes view before witness demonstrates.)

Q. All right. Now, what -- did he continue to sit back
down on you, or what -- what happened?
A. Kind of did, but then he walked back, like walked

forward and turned around and said, “You kicked me.”

Q. Did you kick him?

A. No.

Q. What -- what did you say in‘response?

A. I told him that I didn’t kick him and that’s when

he grabbed his beer and walked through the house towards
the front door and then outside.

Q. Did he -- did you know where he was going?

A. No, but I didn’t want him walking outside with --
with the alcohol.

Q. Why not?

A. Because I was protecting him.
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Q. Could you explain that a little bit?

A, Because I thought it was illegal to have beer
outside, walking around. Because he said he was going on a
walk.

Q. All right. So, what did you do as -- he walks -- he
starts to walk outside, what did you do?

A. I followed him down the stairs, right below the
balcony where I tried to grab his beer can and told him he
can go on a walk without it.

0. Mm-hrm.

A. Of course, the beer can spilled because we were

fighting over it.

Q. Did you end up -- eventually get it from his hands?
A. No. — (¢

Q. He kept a hold of it? And you were arguing?

A. Yes.

Q. What were you arguing about at this point?

A. He kept saying that I kicked him and I told him,

“No, I could'show you what a kick feels like.” And then
that’s when he was like, “Oh, yeah” and then he backs'up
and then'kicks me in the thigh.

Q. Okay. Which -- can you stand up and point to the

jury where he kicked you?
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A. (Witness stands.) He kicked me in my left thigh.

Q. Did he kick you hard?

A. Yes.

Q. Did it hurt?

A. Yes.

Q. What did you do next?

A. I ran away, upstairs, back inside, towards the
room.

Q. What did Mr. Christopher do?

A. He ran after me and told me he was sorry be =-- he

thought we were just playing. I let it go.

Q. What do you mean you let it go?
A. I just forgave him. It was okay.
Q. Were you playing? Or did it feel -- did it seem

like to you --

A. pidn’'t --
0. -- you were playing (inaudible)?
A. It didn’t feel like it, but I Jjust didn’t want to

keep arguing.

Q. He apologized to you. What happened after he
apologized?
A. We went back outside on the balcony where everybody

was having fun talking. And then he started getting
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jealous again and he said, “Really? Really?” and thought
that I was staring at them.

Q. “Them” being Amos and Bobby?

A. Yes. And so, I guess, from somewhere, we, like, got
the argument inside and walked towards the room. And I
walked in the room for a second and then I remember
walking back out. And I went to grab something, I think my
phone or something, and then I went to go check on him and
he was standing next to our closet doors.

Q. Okay. So, let’s talk about that for a moment. You

said earlier you had two kids?

A. Yes.

Q. Tell the jury about the closet doors and what was
on them.

a. The closet doors were something that me and my --
my daughter Trinity -- Taylor isn’t -- is not in the

picture, but me and her both draw on. There was a picture
of an outline of my two year old’'s body and we had our
names on it. (Witness begins to cry.) It was mine and then
Taylor and Trinity. He tried to erase it.

Q. So, let me -- so, just to make sure we got the
facts clear here. Taylor and Trinity are your daughters?

A. Yes.
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Q. Who is the two year old?

A. She’s Trinity.

Q. And --

A, She’s now three.

Q. Okay. Trinity was two at the time and Taylor is the
six?

A. Yes.

Q. And what was on the mirror? It was an outline of --

A. Of all three of us.

0. Did -- did the Defendant know that that was there?

A. Yes.

Q. And was that an important thing to you?

A. ' It meant a lot to me.

Q. Why is that?

A. Becausé it was my kids and I don’t have them.
(Tears up.)

Q. So, it sounds like you saw -- are you okay?

A, Yes.

Q. Are you sure?

A, Yes. (Wipes her eyes.)

Q. So, the Defendant was standing next to the mirror
on which there was this drawing. What -- what was the
drawing -- what was used to make the drawing?
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A. Dry erase marker.

Q. What did you think was going to happen?

A. I had a feeling he was going to erase it and I saw
him try to.

Q. What did he do? What did you see him do that made

you think that?

A. He had a rag or shirt in his hand and he was about
to wipe the top part. He -- he barely, like, missed the
top part of my six year old’s outline of her head.

Q. Was he -- was he aware of how important this was to

you?
A. Yes.
Q. What did you do then?
A. I ran over and I shoved him.
Q. All right. Now, can you show the jury what you did,

with your hands, to shove him?
A. (Witness stands and thrusts her hands, palms out,

away from her.) I just shoved him.

Q. And you’re showing us, it looks like, a two-handed
shove?

A. Yes.

Q. Where did you shove him?

A. I shoved him -- if this is the mirror (puts a hand
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' up to her right), there’s a wall right here, I shoved him

right into the wall. And he was drunk, so he’s, kind of

tripped over, like, clothing behind him and hit the wall.

Q. Where did you contact him on his body?

A. It was right here. (Witness puts hands on her
chest.)

Q. In the chest?

a. Yes.

Q. What’'d you do after that?

A. After that I stood there telling him that he knew

how much that meant to me. (Tears up.)

Q. Were you telling this to him, or -- ?

A. Yes.

Q. Okay. Were you angry?

A. Yes.

Q. What tone of voice were you using in?

A. A very mad, upset tone of voice.

Q. Say anything in response, or did he respond?

A. He just said, “I’'m going to bed” and then walked
towards the -- the bed and laid -- laid there.

Q. What did you do?

A. I stood in front of the mirror.

Q. What happened after he laid on the bed?

Christina Angel Gutierrez - D - Jury Trial - Day 1 - November 12, 2013 - 124




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

A. He just kept saying stuff about how I'm always
staring at other guys and I'm always flirting and I'm

bouncing around everywhere.

Q. Ckay.

A, Like, just being my bouncy self --

Q. Okay.

A. -— I guess.

Q. And then what happened?

A. It -- we kept arguing back and forth and I would
tell him that I'm not and he just -- he’s acting too
jealous. He thinks that -- that I'm doing all these
things, but I'm not. And then -- I don’t know how it came

to the point where he just jumped up and put his hands
around my throat.
Q. So, let’s focus on this for a little bit. How far
away were you from him when he jumped up and came at you?
A. From that table to, like, right over here on the

other side.

Q. Okay. How -- can you show the jury how he came at
you? What did it -- what did he look like as he was coming
at you?

A. Angry. He just had his -- just jumped up off the

bed, like, really fast and just ran towards me and then
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put his hands on my throat.

Q. Were his hands -- as he ran towards you, were his
hands in a fist -- in fists, or --
A. No. They were just like at his sides like this

(holds hands down by her side) and then he put his hands

up.
Q. Did you see him coming?
A, No.
Q. Did you expect it? What he did?
A. No.
Q. Could you see it in his face?
A. I saw nothing in his face, except his -- he looked

mad. Like, his eyebrows were furrowed up.

Q. Furrowed together?

A, Yes.

Q. Where did he put his hands on you?

A. Right here. (Puts both hands on her neck.)
Q. Now =--

MR. FARRA: Permission to approach her, Your Honor?
JUDGE LEWIS: You have permission.

BY MR. FARRA: (Continued.)

Q. So, I don’t want you to try to do it to yourself

because that gets your hands all twisted up. So, 1f you
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were Shawn and I'm you, can you just kind of reach youf
hands out and show us how his hands were? And where were
his thumbs?

A. They were like -- I have a small neck, so they were
around, like, around (puts her hands on her own neck with

thumbs on either side of the front part of her neck.)

Q. Were they overlapping? Did it feel like --

A. Yes.

Q. -- they were overlapping on the bottom of your
neck? Okay.»How far did his -- 2

A. All the way to the back of the line, where your
spine is.

Q. Feel like his hands wrapped all the way around your

neck, then?
A. Yes.
Q. Is that correct? What did he do once he had his

hands around your neck?

A. He started to squeeze.

Q. Okay. Did his expression change in his face?
A. No. (Cries.)

0. Where were you looking-?

A. At him.

Q. Did he say anything?
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A. No. (Witness continues to cry.)

Q. How close was he to you?

A, Really close.

Q. Let me ask that again. How close was his face to
you?

A. It was like this. (Holds her hand about a foot-and-

a-half away from her face.)

Q. Could you smell him?

A. Yes.

Q. What did it smell like?

A. Beer. {Continues crying.)

Q. You want to take a second?

A. Yeah. (Pulls some Kleenex from the box.) (Pause.)

JUDGE LEWIS: Are you able to proceed then?
WITNESS: Yes.
JUDGE LEWIS: Next question.

BY MR. FARRA: (Continued.)

Q. What did you do when he put his hands around your
throat?

A. I was trying to yell at him, telling him to stop.

Q. Were you able to yell?

A. For a minute, no. And then, finally, he started to

release his hands and he just stared at me, and I told him
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to get out or I was going to call the cops.

Q. Do you know how long he had his hands around your
throat?
A. I don't know how long. I just know what it felt

like. It felt like a while.
MS. STAUFFER: Objection, Your Honor. It’s not
responsive. .
JUDGE LEWIS: Next question.

BY MR. FARRA: (Continued.)

Q. You had mentioned that you tried to yell.

A, Yes.

Q. Were you —-- were you able to -- to get something
out, or -- or -- and for how long?

A. Not at first.

Q. Why not?

A. Because he was squeezing.

Q. Eventually you were, it sounds like?

A. Yes.

Q. What do you remember yelling?

A, To get your f-ing hands off my throat.

Q. Did it hurt?

A. Yes.

Q. Were you doing anything with your hands at this
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point?
A, No.
Q. Were you trying to get him off you?
A. No.
Q. Was it -- tell the jury about your breathing. Did

it affect your breathing?

A. Yes.

Q. How did it affect your breathing?

A, I couldn’t breathe, right at the beginning.

Q. Do you know for how long you couldn’t breathe?

A. No.

Q. Did the Defendant ever say anything, while he was

choking you?
A. No.
Q. Were you looking -- where were you looking while he

was doing this?

A. Straight at him.

Q. What did you --

A. At his face.

Q. What did you see?

A. Just this angry look, that’s it. I didn’t -- it was

like he didn’t feel anything.

Q. Were his -- did you see anything with his muscles?
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Did it --
A. No.
Q. -- feel like he was struggling? (Witness grabs

Kleenex from box.) You okay?

A. Yes.

Q. Eventually, he let go, is that right?

A. Yes.

Q. Do you know why he let go? Was there any
indication?

A. No.

0. What -- what did you do once he let go?

A, I told him to leave, or I was calling the police.

He wasn’t going to, so I grabbed my phone and I walked out

of the room, to the balcony, and I started calling.

Q. Why did you go to the balcony?
A. I felt safe outside.

Q. What did he do once you went to the balcer --
balcony, exéuse me?

A. I think he yelled, I'm pretty sure, “Are you
calling the cops?” So, I just nodded my head yes. And
that’s when he started running back and forth with Amos.
Bmos was helping him get his clothes on.

Q. All right. Now, I should have asked you this
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earlier, when -- did you see Amos while -- strike that.

Where had Amos been, so far as you know?

A. He was on the balcony when we -- when me and Shawn

were 1n the room arguing, and then he moved to his room

with Bobby.

Q. Did you see anybody else while you and the

Defendant were in the bedroom?

a. No.

Q. So did you call 9117

A. Yes.

Q. What did the Defendant do, as you were doing this?

A. He was running back and forth in the house.

Q. What was he trying to do as he was running back and
forth?

A. Find his shoes, his shirt, and his sweater..

Q. What happened next?

A. Amos helped him put his shirt on, and his sweater.

He had already had his shoes. He was trying to find his

knife, but then -- I just remember him being ready to go,

and then he walked out.

Q. What happened after that?
A. He ran.
Q.. Did you see him run?
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A, I saw him from the balcony run off in the opposite
direction of where I was.
Q. Okay. Did I play for you earlier, Exhibit -- what’s

been marked as Exhibit Number 247?

A. Yes.

Q. What was on this CD?

i The 911 phqne call that I made.

Q. @ Was it a fair and accurate recording of the call

that you made that night?
A. Yes.
MR. FARRA: Your Honor, I move to admit, Exhibit
24,
JUDGE LEWIS: Any objection other than those --
MS. STAUFFER: Just my earlier objections, Your
Honor.
JUDGE LEWIS: Twenty-four is admitted.
MR. FARRA: Permission to publish the -- play for
the jury, Your Honor?
JUDGE LEWIS: Granted.
(Prosecutor begins playback of 911 recording.)
DISPATCHER: 911, how can I help you?
MS. GUTIERREZ: Hi, I'm in an emergency.

DISPATCHER: Okay. What’s the address, ma’am? I’'1ll
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(inaudible}.

MS. GUTIERREZ: It’s 4649 Northeast 112" Avenue.

DISPATCHER: Is that an apartment number?

MS. GUTIERREZ: Six-four-four.

DISPATCHER: J, like John, 2-0-47

MS. GUTIERREZ: Yes.

DISPATCHER: Okay. And how can I help you?

MS. GUTIERREZ: My boyfriend is drunk and he just
put his hands around my neck.

DISPATCHER: Okay. Is he still there?

MS. GUTIERREZ: Yes, I told him to leave, but he
won’t leave. He doesn’t -- he’s not on the lease or
anything. It’s my home.

DISPATCHER: Okay. What’s his name, hon?

MS. GUTIERREZ: It’'s Shawn Christopher.

(Background noise on the phone.)

DISPATCHER: Are you okay? Are you there?

MS. GUTIERREZ: Yeah, I'm okay. I'm --

DISPATCHER: Do you need an ambulance?

MS. GUTIERREZ: No.

DISPATCHER: Okay. What’s your name?

MS. GUTIERREZ: Christina.

DISPATCHER: Okay. What is the Shawn -- is his name
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Shawn Christopher, or is Christopher his middle name?

MS. GUTIERREZ: It’s Shawn Christopher.

DISPATCHER: Oh, your cell phone cut out. What's
his date of birth?

MS. GUTIERREZ: February 1°°.

DISPATCHER: February 1°°. Okay.

MS. GUTIERREZ: I don’'t remember the year.

DISPATCHER: Okay. It’s Shawn S-E-A-N or S-H-A-W-N?

MS. GUTIERREZ: S-H-A-W-N.

DISPATCHER: Okay. How old is he?

MS. GUTIERREZ: Thirty-four.

DISPATCHER: Is he a white male?

MS. GUTIERREZ: No. He’s Native American.

DISPATCHER: Okay. Where is he currently?

MS. GUTIERREZ: In the house.

DISPATCHER: Okay. Where are you at?

MS. GUTIERREZ: OQutside.

'DISPATCHER: Okay. And, Christina, what’s your last
name?

MS. GUTIERREZ: Gutierrez.

DISPATCHER: G-U-T-I-R-R-E-27

MS. GUTIERREZ: G-U-T-I-E-R-R-E-Z, yes.

DISPATCHER: Okay. And you don’t want an ambulance?
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MS. GUTIERREZ: No, I'm okay. T just --

DISPATCHER: (Inaudible.)

MS. GUTIERREZ: No. I'm okay.

DISPATCHER: Could you breathe?

MS. GUTIERREZ: Yes. Kind of.

DISPATCHER: Did he -- did he assault you in any
other way?

MS. GUTIERREZ: No, he was looking at me and --

DISPATCHER: Okay.

MS. GUTIERREZ: I think he’s leaving.

DISPATCHER: Okay. What type of vehicle is he in?

MS. GUTIERREZ: Not in a vehicle. He’s wearing
white shorts --

DISPATCHER: Okay. I need a full description on
him. You said he’s a Native American male, he’s 34.
How tall -- how big is he?

MS. GUTIERREZ: Um, 5’'7”, he’'s bald. He’s going
around like a -- a hoodie on, with a red one, and red
and black on the border.

DISPATCHER: Is he still in the apartment or did he
come out? (Pause.) Christina?

MS. GUTIERREZ: Yes.

DISPATCHER: Is he still in the apartment or did
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you see him come out and leave?

MS. GUTIERREZ: (Pause.) He’s still in the
apartment.

DISPATCHER: Okay.

MS. GUTIERREZ: He’s on foot. He’s wearing a
(inaudible) .

DISPATCHER: Okay. I'm confused. You said he’s in
the apartment but then you said he’s on foot. So, is
he --

MS. GUTIERREZ: No. He's now leaving.

DISPATCHER: -- leaving? Okay. Which direction?

MS. GUTIERREZ: He went left from my apartment.

DISPATCHER: I mean which direction? Okay. Is that
toward West Falls or towards 49" Street?

MS. GUTIERREZ: I think it’s towards 49*". But
that’s -- 112 is right in front of me.

DISPATCHER: Okay. Are there any children in the
residence?

MS. GUTIERREZ: No.

DISPATCHER: Okay. Just the two of you live there?

MS. GUTIERREZ: Yes.

DISPATCHER: Okay. I’m going to keep you on the

line. Do you know where he might be going?
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MS. GUTIERREZ: No, I have no idea.

DISPATCHER: Does he know anyone in the area there?

MS. GUTIERREZ: I =-- yes.

DISPATCHER: Okay.

MS. GUTIERREZ: His -- he has a friend that lives

close by, but I don’t know --

DISéATCHER: Is it in a house or an apartment?

MS. GUTIERREZ: It’s in a house.

DISPATCHER: And you don’'t know where it's at.
it off of 49" Street?

MS. GUTIERREZ: Yeah, I have no idea.

DISPATCHER: Okay. Is he carrying any weapons,
Christina?

MS. GUTIERREZ: A knife.

DISPATCHER: He has it on him now?

MS. GUTIERREZ: Or -- yeah, I'm pretty sure he
does.

DISPATCHER: Okay. Did he have --

MS. GUTIERREZ: (Inaudible) two blocks away.

DISPATCHER: Can you still see him or no?

MS. GUTIERREZ: No. We were arguing and he had
kicked me earlier.

DISPATCHER: Okay.
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MS. GUTIERREZ: But he said that he was just
playing, but that kick did not feel like he was
playing.

DISPATCHER: Okay.

MS. GUTIERREZ: He was mad.

DISPATCHER: Okay. Did he disrupt your roommates’
sleeping?

MS. GUTIERREZ: Just one, actually. (Inaudible.)
The police are here.

DISPATCHER: Just let me know when they see you.

MS. GUTIERREZ: They’'re looking right at me. That’s
the first time he ever put his hands around my
throat, so I'm kind of freaked out.

DISPATCHER: I know and I think you should be. It's

- scary. Did he understand that you were calling us?

MS. GUTIERREZ: Yes, I told I was if he would leave
and he won’t believe me.

DISPATCHER: Okay.

MS. GUTIERREZ: I’'m sure he’s running right now.

DISPATCHER: They just said over the radio they saw
him run. (Pause.) Okay, honey, they’re going to try
and.get him, so I want you to stay there and they’ll

contact you there as soon as they can, okay?
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MS. GUTIERREZ: Okay.
DISPATCHER: All right. Bye-bye.
{(Playback of 911 recording concludes.)

BY MR. FARRA: (Continued.)

Q. All right. So, eventually -- did you eventually
speak with a police officer that night?

A. Yes.

Q. All right. Tell the -- tell the jury what you
remember. in terms of the officer arriving.

A, They came to the door and they asked if they could
come in, so they -- I let them come in and they wanted me
to wait by the hallway before I had actually come out in
the living room area.

Q. Okay.

A, Because they wanted to make sure that he was put
into a car.

Q. Okay. He referring to --

A. Shawn.
Q. ~— Mr. Christopher. Did you eventually speak with

the officers?

A, Yes.
Q. Did you tell them what happened?
A. Yes.
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Q. Did you tell them about the incident where -- well,
did you fell them everything that happened that night?

A. Yes.

Q. Did they ask you -- well, first off, do you
recognize the officer?

MS. STAUFFER: Objection, Your Honor. Leading
questions.

JUDGE LEWIS: I think he was switching to a non-
leading one when you objected, so why don’t you
finish the question you want to ask, and we’ll see if
there’s still an objection?

BY MR. FARRA: (Continued.)

Q. Did they ask you to do anything other than make a
written state -- excuse me -- than other to make an oral
statement? Did they ask you to do anything other than to

just tell them what happened?

A. Yes.

Q. What did they ask you to do?

A. They wanted to know if I wanted to f£ill out a
statement.

0. Did you do that?

A. Yes.

Q. Why did you fill it out?
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A. Because I wanted to.

Q. Okay. Did the officers do anything else with you?
A. They took pictures.

Q. What did they take pictures of?

A. My neck.

Q. I'll show you what’s been marked as Exhibit 1, 2,

3, 4, and 5. Showing you Number 1 now. Do you recognize

what that is?

A, That’s me.

Q. Is that picture taken of you that night?

A. Yes.

Q. (Inaudible) that night? Recognize Exhibit 27

A. Yes.

Q. Tell the jury what that is.

A, That’s me.

Q. Again.

A, That’s the side of me.

Q. Side view of you that night? Can you see in this
photo -- well, I’1ll come back to that. Strike that. Show

you Number 3. Do you recognize that?

A. Yes.
Q. Can you tell the jury what it is?
A. That’s my neck.
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Side --

A side view.

-- of your neck? Taken that night?

Yes.

Okay. Exhibit Number 4. Tell the jury what that is.
That’s the side view of my neck.

From that night?

Yes.

August 22", or early morning? And Exhibit number

5. Tell the jury what that is.

i That’s the right side of my neck.

Q. Taken that early morning, August 22°%?

A. Yes.

Q. Are these pictures accurate of what your neck was
like, and your -- what you looked like that night?

A. Yes.

MR. FARRA: Your Honor, I move to admit Exhibits 1,
3, 4, and 5.

JUDGE LEWIS: Any objection?

MS. STAUFFER: Can I ask a question?

JUDGE LEWIS: In aid of objection? Yes.

MS. STAUFFER: Did you take those pictures?

WITNESS: No.
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MS. STAUFFER: I have no objection, Your Honor.

JUDGE LEWIS: One through five is admitted.

MR. FARRA: Permission to publish these as we go
along, Your Honor?

JUDGE LEWIS: What do you mean by publish?

MR. FARRA: Show the jury.

JUDGE LEWIS: You want to show it as part of the
witness’s testimony, that’s fine.

MR. FARRA: Thank you.

BY MR. FARRA: (Continued.)

0. Let’s start with Exhibits Number 1 and 2. You said
these were pictures of your -- of you that night?

A. Yes.

Q. Okay. Now, when Mr. Christopher was choking you,

did it hurt?

A. Yes.

Q. And, how did your neck feel afterwards?

A, Sore.

Q. Where was it sore?

A. Just around here (holds hand to front of neck.)

JUDGE LEWIS: Although the Counsel’s closer to you,
You need to keep your voice up, because I'm recording

the proceedings.
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BY MR. FARRA: (Continued.)

Q. Around here, could you --

A. On the sides of my neck (holds both hands to sides
of neck).

Q. On the sides of you neck. Okay. So these are shots,

at least Number-l is a shot of you straight on. And Number
2 appears to be of your side, correct?

A, Yes.

Q. Okay. {(Pause.)

JUDGE LEWIS: Ladies and gentlemen, I will advise
you that all exhibits that are admitted will go into
the jury room with you during your deliberations, so
while you are certainly free to look at exhibits
during the course of presentation, you need not
memorize them. They’ll be there for your examination.

BY MR. FARRA: (Continued.)
Q. I'11l show you what’'s been marked as Exhibits 3 and

4. Can you point to where on your body this is a photo of?

A, My neck (holding left hand to the front of her
neck) .

Q. Okay. On the front of your neck of the side?

A. Side.

Q. Okay. Now, do you see anything on these photos?
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A. Yes.
Q. From that night? Can you point to them, to what

you' re seeing in the photos, from that night?

A. This one’s hard to tell, but here and here.

Q. What about those areas?

A. They’re hand prints.

Q. Did those areas hurt?

A. Yes.

Q. Okay. And it looks like there’s a dark mark in

these photos.
A. That was not a -- it didn’t -- it wasn’'t a -- a

mark from --

Q. This night.

A. No.

Q. What was it a mark from?

A, It was a hickey from him.

Q. Okay. So the dark mark is a hickey.

A. Yes.

Q. But, you felt that underneath the dark mark was
what?

A. Marks from his hands around my neck.

0. Okay. (Pause for jury to look at photos.) And then,

lastly, just for this moment, I’1ll show you Number 5. Is
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that the other side of your neck?

A. Yes, that’s the right side.

Q. Did you experience any pain or injury on that side
of your neck?

A. Yes.

Q. Can you point on yourself and on the picture where

you think that pain and injury was?

A. Right here. (Points to the right side of her neck.)
And then here. (Points to the picture.)

Q. Okay. What -- what are you pointing to there?

A. These are marks from his hands on my neck. The red
lines.

Q. (Pause as the jury views the picture.) Are these

the only photos that were taken of your neck around this

time?
A. There was photos taken after.
Q. Who took those photos?
A. Amos did.
Q. When were they taken?
A. Like two or three days after.
Q. Okay. What did he take photos of?
A. My neck.
Q. (Gives photos to Ms. Stauffer to view.) I'1ll show
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you what’s been marked as Exhibits 11, 12, and 13. I'm
showing you Exhibit Number 11. What is that?

A. That’s this part of my neck.

Q. wﬁen was that photo taken?

A. Two or three days af -- after.

0. Exhibit Number 12. Can you tell the jury what that
is?

A. That’s this part of my neck?

Q. And where was that taken?

A. Two or three days after.

Q. And, finally, 13.

A. That’s the back of my neck.

Q. Was that also taken two or three days later?

A. Yes.

MR. FARRA: Your Honor, I move to admit 11, 12, and
13.

MS. STAUFFER: I'm going to object, Your Honor,
lack of foundation. Time and she didn’t take the
pictures, so I don’t believe it’s been authenticated
or established the foundation.

JUDGE LEWIS: I’11l overrule the objection. They're
admitted.

MR. FARRA: Thank you.
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JUDGE LEWIS: And the numbers again-?
MR. FARRA: The numbers, Your Honor, were 11, 12,
and 13.
JUDGE LEWIS: Eleven, twelve, and thirteen are
admitted.
BY MR. FARRA: (Continued.)
Q. So, let’s start with Number 13. What are we looking
at in Number 137
A. The back of my neck.
Q. Okay. And are there marks on the back of your neck
that you believe are from this?
A. Right here. (Points at the picture.)
Q. What was -- what was contacting you on the back of

the neck right there?

A. It felt like his -- his fingers. (Witness cries.)
Q. Tips of his fingers?

A. Yes.

Q. Now, I’1ll show you 11 -- 11 and 12. These are

photos of the sides of your neck, correct?

A. Yes.

Q. What are we seeing there?

A. It was here (points at picture) --
Q. What -- what'’s “it”?
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A. Tt was bruising.

Q. Bruising.

A. And then right here was his thumbprint.

Q. Okay. What do you mean by “thumbprint”?

A. From his thumb.

Q. All right. (Pause as the jury views the pictures.)

JUDGE LEWIS: All right, ladies and gentlemen,
we’'re going to take our afternoon recess. Please
close your notepads and leave them there on your
chairs. It’ll be about 15 minutes. During that time,
don’t discuss the case among yourselves or with
anyone else.

(Jury exits the courtroom.)

JUDGE LEWIS: You can step down during the break.
We’1ll be about 15 minutes.

MR. FARRA: Thank you.

MS. STAUFFER: Thank you, Your Honor.

CLERK: All rise, please.

(Court recesses on this matter at 3:39:19 PM.)

(Court reconvenes on this matter at 3:54:10 PM.)

JUDGE LEWIS: Thank you. Please be seated. Ready
for the jury then, Counsel?

MR. FARRA: I am, Your Honor, yeah.
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JUDGE LEWIS: Bring in the jury.

(Jury is escorted into the courtroom.)

JUDGE LEWIS: All right. Welcome back. Resume your
examination.

MR. FARRA: Thank you, Your Honor.

DIRECT EXAMINATION - CONTINUED

BY MR. FARRA:

Q. Christina, if we could go back, just a little bit.
Back to the bedroom again. I'd like to talk a little bit
about your attempt or your ability to scream or yell out.
When —-- when he first put his hands on your throat, were -
- did you try to scream or were you able to? Could you

tell the jury about that a little?

A. I was kind of surprised because I didn’t expect him
to do that.

Q. Okay.

A. So I didn't say anything, like, right away, but I

tried to yell out. And then =--

Q. You said you tried. Were you successful?

A. Kind of. It was like half and half. Like it
stopped.

Q. Why.

A. Like it cut out.
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Q. Why?
A. Because that’s when he squeezed tighter.
Q. Were you -- was his squeezing you tight preventing

you from yelling out?

A. Yes.

Q. How was your breathing at that point?

A. I couldn’t breathe in that moment.

Q. And eventually, it sounds like, you were able to
scream?

A. Yes.

Q. Or =--

A. I was yelling.

0. -- to use your word “yell”. Yell. Okay. Do you know
how long you weré trying to yell or scream before you were
able to do 1it?

A. No.

Q. Do you know how long it seem -- did you continue to
try to yell and scream?

A. Yes.

Q. And was -- were you unsuccessful for some time and
then you were --

MS. STAUFFER: Objection, Your Honor --

MR. FARRA: -- able to do it?
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MS. STAUFFER: -- this is asked and answered.
JUDGE LEWIS: Overruled.

BY MR. FARRA: (Continued.)

Q. You tried to scream and yell for a period of time,
correct?

A, Yes. And nothing would come out.

Q. And nothing would come out. Do you have any idea

how long you were trying to scream or yell?

A, No.

Q. Thank you. All right. Now let’s go back to -- go
back to the police were at your apartment. Photos were
taken, correct?

A. Yes.

Q. And could you describe for the jury, just before we
move on, the physical impact of his hands choking you on
the throat? Like bruising, can you --

4. There were red marks on my neck and it was kind of

sore. But that was it, physically.

Q. Was there any bruising?

A. Just the red marks. It didn’t bruise. Not yet.

Q. Where were the red marks? Can you point?

4. Right here. (Puts her hands on either side of the

upper part of her neck.) And then here. (Pulls her haif up
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and touches the back of her neck.)

Q. Okay. Did those red marks -- were they -- did they
appear immediately, or -- 7

A. Yes.

Q. Okay. Now, any other affect that this has had on

you, whether physical or not? Any other impact on your
life?
MS. STAUFFER: Objection, Your Honor. It’s not
specific. It’s general it’s not relevant.
JUDGE LEWIS: I’ll sustain this. You can rephrase
if you wish.
BY MR. FARRA: (Continued.)
Q. Those are physical injuries that you -- you
suffered from this?
A. Yes.
Q. Has it affected you in any other way?
MS. STAUFFER: Objection, Your Honor, relevancy.
JUDGE LEWIS: It’'s irrelevant. I'll sustain the
objection.
MR. FARRA: All right. Thank you.
BY MR. FARRA: (Continued.)
0. Let’s skip ahead now, can we, to September. Okay?

Did you receive a call while you were at work?
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A. Yes.

Q. Talking about September 23%/24®, Do you remember

that period?

A. Yes.

Q. And do you remember receiving a call at work?

A, Yes.

Q. From a number that you didn’'t recognize?

A. Yes.

Q. All right. I’'d like to talk to you a little bit
about -- about that experience. Tell the jury what you
were doing when you -- when you got the call.

A. I was working on the kit line.

0. And when did you realize that you’'d received a
callz

A. I felt my phone vibrating.

Q. | What’'d you do?

A. I answered it.

Q. And where is your'work located?

A. It’s on 131°%" Avenue in Vancouver, Washington.

Q. Is that in Clark County?

A. Yes.

Q. Did you recognize the number?

A. No.
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Q. Or, let me ask you this: did you receive it on a

cell phone?

A. Yes.

Q. And wheh you receive a call, what happens on that -
-7

A. It shows up on my caller ID.

Q. Okay. “It” being-?

A. The number.

Q. The phone number. Did you look at that number that

showed up?

A. Yes.
Q. Did you recognize the number?
A. I only knew that 3-6-0 was Washington, but I didn’'t

know the number.
Q. Did it pop up as one of your contacts that you had

had before?

A. No.
Q. What’'d you do next?
A. I answered it and the person on the other line had

said my name and I said “Yes”. And I asked who it was and,
because their voice -- I didn’t recognize their voice. He
sounded young.

Q. It was a male?
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A. Yes.

Q. All right. Go ahead.

A. And he said that he was a friend of Shawn’s from
jail.

Q. How did he say he knew Shawn?

A. He spent 30 days in jail with him.

Q. Okay. Were you expecting that call?

A. No.

Q. What did he say after he told you -- and did you

ask him to tell you who he was?

A. Yes.
Q. And what’d he say?
A, He said that he couldn’t say that because he didn’t

want to, like, get in trouble or put himself in the

middle.

Q. Okay. What happened next?

A. He said that he wanted to read me a letter from
Shawn.

Q. Ckay. Did he say why he wanted you to read that
letter -- or, why -- excuse me. Did he say why he wanted

to read you that letter?
A. Yes.

Q. Why?
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A. Because Shawn asked him to.
Q. What happened next?
A. He told me some of the things that he sai -- that -

- that was on the letter.

Q. Let’s =-- Christina, can we -- can we say “the
caller” just so we don’t get confused about who “he” is,
okay? So --

h. The caller read out loud some of the things that
Shawn had written on there, but he told me that he wasn’t
going to read the other half of it until I was ready.

Q. The caller told you that he -- the caller was not

going to read the other half until you were ready?

A. Yes.

Q. What -- what did he say -- what did the caller say
in the part that he -- the caller read?

A, The caller asked me what I was going to do. If I

was going to press charges or tell the police anything.

Q. Okay. What else did the caller tell you?

A. He told me that Shawn talked to his attorney and
had said that if I go to the police and tell them that I
was lying that I wouldn’t get in trouble.

Q. Did the caller ask you to go to the police?

A. Yes.
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Q. What did the caller ask you to do?
A. To go to the police and tell them that I was lying

30 Shawn could be set free.

Q. Did the caller tell you anything about Shawn?

A. Yes.

Q. What did he tell you?

A, That Shawn loves me and wants to be with me.

Q. Did the caller tell you anything else about the
Defendant?

A, That he’s looking at a second strike.

Q. What’s -- what does that mean?

A, That --

Q. Or, why did the caller tell you that? Strike that.
Why did the caller -- what was the significance of that?

A. To me, it meant something bad.

Q. Okay.

A. And he said -- the caller had said that that means

he could be going to prison for a long time.
Q. All right. And so, what did -- did the caller want

you to do something because of that?

A. What do you mean?
0. Because he was fa -- because the Defendant was --
A, Yes.
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Q. -- facing a second strike. What did the caller ask

you to do?

A. * To go to the police to recant my story.

Q. What do you mean by recant?

A, Tell them I was lying about Shawn strangling me.

Q. Did the caller mention something about a debit
card?

A. Yes.

Q. What did the caller mention?

A. He said that Shawn had told him that his attorney

is trying to get me for blackmail.

Q. Okay. What’s that have to do with the credit card -
- or, the debit card? Excuse me.

A. Because Shawn had given me permission to hold onto

and use it for me and him.

Q. Did you have his debit card, in fact?
A. Not at that time.
Q. Did -- did you -- in general, though, did you have

the Defendant’s debit card?

A. Yes.

Q. Why did you have it?

A. Because Shawn gave it to me to hold onto and use.
Q. 'Did the topic of your neck or a mark on your neck
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come up?
A. Yes.
Q. What did the caller say about that?
A. He said that he was Shawn’s friend and that he was

in jail with him for 30 days. And I asked him, I said, “Do
you realize what you just said? You’ve only been his

friend for 30 days. That doesn’t mean that you know him.”

Q. Mm-hmm.
A. And, “Do you know what he did?” And he said,
“That’s neither” -- the caller said, “That’s neither here

nor there.”
Q. " Did he mention the -- a neck or a mark on your neck

at any point?

A. Yes. I told him that he strangled me.

Q. And what did the caller say?

A. That that’s neither here nor there. It didn’t
matter. That -- that obviously -- that I love him, but

that didn’t make sense to me.

Q. So, how did you respond to this call? How did you
take it?

A. It stressed me out.

Q. Did you think it was a serious call?

A. Yes.
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0. Did you think the caller knew the Defendant?

A. Yes.

Q. Why -- why did you think that?

A. Because he knew his name, and the way that he
talked about Shawn. His —-- the way -- he said that the way
that Shawn felt about me, how he’s in -- in jail, sitting

there waiting, wondering what I'm going to do, and that he

loved me, and he wanted to be with me.

Q. Had Shawn said those things to you before?
A, Yes.
Q. What did you do then -- what did you do after

receiving the call?
A. I told him that I had to get back to work and to

leave me alone.

Q. Did you do anything with the phone number?

A, I saved it.

Q. Did you label that phone number --

A. Yes.

Q. -- so that you -- okay. What happened next?

A. I went back to work and I told my friend, Celine,

and she told me to call the police, so I did.
Q. Did you call the police right away with the call?

A, Yes.
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Q. Did you ever receive some text messages from that

phone number?

A. Yes.

Q. When did you receive those text messages?

A. September.

Q. After the phone call?

A. Yes.

Q. Tell the —-- tell the jury about how those texts

came to you, where you were when you received them.

A, I was at work.

Q. Okay. How was the first text -- or, what did you
get?

A. He said, “Hey, how’s it” -- like, how -- how am I

or something --

0. Mm-hmm.

A. -- and then I just told him that I was working and
then he wanted to talk about Shawn more, but he was
speaking in code.

Q. Okay. How did you know —-- did you think that the

person texting you was the same person that had called

you?
A. Yes.
Q. Okay. Why did you think that?
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A. Because when I saved his number, i1t was still in my
phone.
Q. Okay. And did the label that you gave that number

previously come up when this text came in?
A. Yes.
Q. All right. I'm going to show you —-- (Retrieves
photos from evidence and shows to Ms. Stauffer.)
CLERK: There’s two of them. (Inaudible.)
MR. FARRA: Okay.
BY MR. FARRA: (Continued.)
Q. Okay. I’1ll show you what’s been marked as Exhibit
Number 20 first. Can you tell the jury what this is?
A. That’s the caller’s phone number.
Q. All right. Is this is a -- and it’s a photograph,

is what this is, correct?

A. Yes.

Q. What is it a photograph of?

A. Phone number of the cailer, incoming call.

Q. Is it a -- is it a photo of the screen of your cell
phone? |

A. Yes,

Q. And there’s a phone number here. It says “Mobile

360-773. What’s that phone number?
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A. That’s the caller. That’s Shawn’s friend.

Q. Okay. That’s the -- the phone number that the call
came in from?

A. Yes.

Q. Okay. And that is Exhibit Number 20. I will show
you Exhibits Number 16, 17, and 18. (Lays photos out for

the witness.) Can you tell the jury what we’re looking at

here?

A. This was a conversation that we had had. Me and the
caller.

Q. Okay. Is this a record of the text exchange that

went back and forth?
A. Yes, that’s a picture of my phone.
Q. This is a photo of your phone? Okay. The phone that
you received those text messages on?
A. Yes.
Q. Okay.
MR. FARRA: Your Honor, I move to admit Exhibits
16, 17, 18, and 20.
JUDGE LEWIS: Any objection?
MS. STAUFFER: Just the earlier arguments, Your
Honor.

JUDGE LEWIS: They’re admitted. Sixteen, seventeen,
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eighteen, and twenty are admitted.
MR. FARRA: Thank you.
BY MR. FARRA: (Continued.)
Q. So, could you read, please, to the jury the texts

that you received beginning right here? (Points at photo.)

A. Back and forth?
Q. Yep.
A. The caller said, “What’s up?” I said, “Working.”

Caller said, “Got any update for our mutual friend, James,

in Kansas?”

Q. Now, let me ask you this: do you have a friend in
Kansas?

A. No.

0. Okay. Do you know -- did you have any idea who he
was refer -- this texter was referring to here?

A. No, I was confused.

Q. All right. Now, you're -- you're texting back next,
correct?

A, Yes.

Q. And your text is in the white?

A. Yes.

Q. All right. And what did you text back?

A. We don’t have a mutual friend in Kansas.
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Q. All right. And what comes next?

A. I said, "“Do you know who you’re talking to?”

Q. And the response? .

A. He said, “We spoke before.”

Q. Okay.

A, And he said after that, “We have a mutual friend.”

Q. All right. And your response?

A, I said, “He’s not my friend and he’s not in
Kansas.” That’s when I knew what he -- who he was talking
about?

Q. And who was he -- who did you believe he was

talking about?

A. Shawn.

Q. Okay. And what was his response —-- the texter'’s
response?

i He said, “So I take it the story doesn’t end well

for the character in that book you are reading.”

Q. And what did you text back?
A. “Just stop texting or calling me. It’s upsetting.”
Q. (Pauses to let the jury look at the pictures.) What

did you think after receiving those texts?
A. I thought that he -- the caller was trying to get

me to say something about Shawn. Say that I was going to
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change my mind.

Q. Change your story?

A. Yes.

Q. And what did you do after receiving those texts?
A. I called the police.

Q. And did the police come out and investigate?

A. Yes.

Q. Why did you decide to call police?

A, Because every time this person called me, it

stressed me out more. It hurt me more.
Q. So you testified today that the Defendant choked

you with his hands, correct?

A. Yes.
Q. Given the phone call and the texts that you
received -- or, let me -- let me back up and ask you this:

is that the truth?
A. Yes, that’s the truth.
Q. Given the texts and the phone calls that you

received, do you think he wants you to testify to that

today?
A. No.
Q. Why not?
A. Because he doesn’t want to be in jail.
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Q. What does he want you to say today?

A. That none of it is true.

Q. Would that be correct, if you said none of it is
true?

A. No. (Witness begins to cry.)

Q. No further questions. Thank you.

JUDGE LEWIS: Cross examination?
MS. STAUFFER: Thank you, Your Honor.

CROSS EXAMINATION

BY MS. STAUFFER:

Q. Okay. I'm a little confused. Are you indicating
that you had called the police the day you received that
first phone call?

A, No. I didn’t call the police the first time. I
called them the second time.

Q. So, it was the second phone call?

i No. The first time they called, I didn’t call the
police. I called after I received the texts.

Q. Okay. So, how many days or what -- what date did
you receive the -- so the text messages did not come on
the same day of this phone call. Is that what you’re
saying?

A. No.
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Q. Then the phone call came first?

A. Yes.

Q. And you didn’t call the police?

A. No.

Q. And then you got some text messages -- do you know
when?

A. In September.

Q. Well, was it --

A. On the 24", I believe.

Q. The 24" is when you got the text messages?

A, I think so.

Q. And do you have memory problems?

A. Yes.

Q. And do you have difficulty remembering things?

A.  Sometimes.

Q. How long have you had this problem?

A. Four years.

Q. Now, you indicate you have two children?

A. Yes.

Q. How old are they?

A. Six and three.

Q. Okay. What’s the name of your six year old?

A. Taylor.

Christina Angel Gutierrez - X - Jury Trial - Day 1 - November 12,2013

- 170




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MS.

Q.

State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

Do you have custody of her?
No.
What'’s the‘age of your other child?
Three.
And she -- what’s her name?
Trinity.

Do you have custody of her?
No.
Do you have visitation with either?
MR. FARRA: Objection, Your Honor, relevance.
JUDGE LEWIS: Sustained.

STAUFFER: (Continued.)

When you have your -- which daughter do you have

for visits?

A,

A.
Q.
picture

A.

Trinity.

Is that the daughter we’re talking about on this

Yes.

And she’s -- how old was she in August?

She was two.

Two. Okay. And so you described some type of
on a mirror or some --

It was the outlining of her body.
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Q. Tt was what?

A. The outlining of her body.

Q. ~ And this is in the bedroom that you shared with
Shawn?

A. Yes.

Q. Now, you’ve-indicated that you work, is that
correct?

A. Yes.

Q. Okay. And how long have you worked at your present
employment?

A. A vyear.

Q. And what do you actually do there?

A. Right now I'm in production.

Q. Okay. What were you doing in August of 20132

A. I was in bottling.

Q. You were what?

A. In bottling.

Q. And what’s that?

A, That’s where they actually put the vitamins into
bottles.

Q. And do you do any physical labor as part of your
employment?

A. Yes.
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Q. What do you do?

A. Just heavy lifting and --

Q. You do what?

A. Lifting.

Q. Lifting? Like --

“A. Like --

Q. -- what?

A. - Heavy lifting. Like pallets, boxes.

Q. So what do they usually weigh, about?

A. The boxes or the pallets?

Q. Both. Each one.

Aa. Well, they’re kind of light for me. So, the pallet
could weigh, like, I guess, 45 pounds.

Q. Okay. And you lift those?

A. Yes.

Q. Okay. And then the boxes are -- ?

A. The boxes are like this small. (Holds hands about a
foot-and-a-half apart.) So --

Q. Just with --

A. -- they’re light.

Q. -- vitamins in them or something?

A. Yes.

Q. So, they’'re --
Christina Angel Gutierrez - X - Jury Trial - Day 1 - November 12,2013 -173




[82]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

A. They’re, like, maybe, five --

Q. Okay.

A, -- five pounds.

Q. So would you consider yourself fairly strong?
A. No.

Q. But you can lift a 45-pound pallet?

A. Yes.

Q. And you’re indicating that when this alleged

incident occurred where you’re indicating that Shawn put
his hands around his throat, if I understand correctly,
you’'re indicating you didn’t do anything.

A. No.

Q. Now, your testimony here today is that you called
911 on August 23™ right after the alleged incident

occurred. Is that correct?

A. Yes.
Q. Okay. And the 911 tape today, you’re indicating,
was your -- you calling at that peint within, what, a

minute or two of the incident, according to your

testimony?
A. Yes.
Q. Okay. And do you recall talking to my investigator

8th

on September 1 of this year regarding the time framework
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of your call?

A. Yes.

Q. Did you earlier tell me you didn’t remember?

A. No. Well, yes, I did tell you that.

Q. Okay. So, earlier you said you never remembered

that. Is that correct?

A. Yes.

Q. And now you'’re saying you do remember it?

A.i Yes.

Q. And why is that?

A. Because the day that I was inves —-- I was talked to

by your investigator was the day that I was with --

Q. Now, my question is why did you earlier indicate
you never remembered talking to my investigator and today
you -- now, you’re telling me you suddenly remember. Can
you tell me why that is?

A. Because you were engquiring about a specific date. I
didn’t know the date and you kept saying “Mr. Viser”. His

name is not Mr. Viser. It’s Mr. Visser.

Q. Mr. Visser?
A. That’s how he introduced himself.
Q. Well, you remember he’s my investigator. And that

didn’t ring a bell?
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A, No.
0. Oh, okay. And you remember saying you didn’t even

remember being interviewed?

A. Yes.

Q. And now you remember being interviewed?

A. Yes.

Q. Okay. So, in terms of that interview with my

investigator on September 18, do you now recall telling
him that the alleged incident when Shawn supposedly
grabbed you by your neck occurred at 2:00 AM?

A. Yes.

Q. Okay. And that the police weren’t even called until
after 3:00 AM. Is that correct?

A. I don’t know.

Q. Do you recall Mr. Viser asking you —-- specifically
that he asked you, “I know the cops were dispatched at
about three o’clock AM.” He asked you, “Can you remember
about what time it was that this happened?” meaning this
incident in the bedroom with the alleged strangulation.
Your answer was, “Then it was probably, like, around 2
o' clock.” Is that right?

A. Well, yes. I knew it happened before I had called

the police.
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Q. The question is, did you tell my investigator that
it happened at two o’clock when the cops weren’t even
called until an hour later, according to your indications

to my investigator?

A, Yes, I remember saying that.

Q. You remember saying that?

A, Yes.

Q. Okay. Do you recall sending a letter to Mr.

Christopher after this incident?

A. Yes.

Q. You testified here today that you told the police,
which would be Officer Bibens here ~- is that correct? Is
that the officer you talked to on -- in the August 23

contact? Do you remember?

A, Yes.

Q. And the Prosecutor asked you earlier, did you tell
him about all those instances of you pushing and shoving

Mr. Christopher that night, and you said yes.

A. Yes. I remember --

Q. You did?

A. -- telling him --

0. You did?

i -- that I shoved him.
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Q. So you told Mr. -- the officer here today about
trying to -- and grabbing a beer from Christopher -- Mr.
Christopher’s hand? Did you tell him that?

A. I don’t know if I told him about the beer can.

Q. Okay. Did you tell him about you kicking him when
you tried to sit on your lap?

MR. FARRA: Objection, Your Honor. It’'s a
characterization that’s not consistent with her
testimony.

JUDGE LEWIS: Overruled.

BY MS. STAUFFER: (Continued.)

0. Did you the Officer Bibens about that?

A. No.

Q. Did you explain to Officer Bibens that at some
point prior to your claiming that he -- that Shawn had

supposedly put hands around your neck, that you had pushed
Shawn with such force that he almost fell down? (Pause.)

You told him that? You’re saying you told Off -~

A. You’re asking --

Q. Okay.

A. -— if I told him that I shoved him? Yes.

Q. Did you explain to him about the picture and this
mirror that we’re -- you were talking about as to why you
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shoved and pushed Shawn?

I don’t remember.

Did you tell Officer Bibens that the mark was a

Yes.

Do you have a conviction for a theft charge?
From when I was 18.

Do you have a conviction? You do? Yes?

I don’t think so. I thinkAthat was wiped off.
A theft charge?

Yes. It was a misdemeanor.

Now, you indicated that you met Shawn at your place

of employment, is that correct?

Yes.

And what was Shawn’s job position?
He was a lead on graveyard.

What does that mean?

He was the lead of the manual line. He was in

So was he more like a supervisor of other people --
No.
—-—- or what?

Like, just a lead of other people -- well, I guess
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you could say, in a way, supervisor of his line. The

people on his line.

Q. So he was responsible?

A, Yes.

Q. Like a leader of the line kind of a deal? Is that
kind of -~ I don’t --

A. Yes.

Q. Okay. So he had a fairly responsible position?

A. Yes.

Q. Okay. (Pause.) Okay. Did you complain of any

injuries to your legs or any other bruising that day of

the incident?

A.

Yes, I did.

You did? And was that to Officer Bibens here?
I don’t remember if it was him.

Well, who did you talk to?

I talked to Amy.

Who?

Amy .

Who is Amy?

Amy Harlett. She works with DV. She’s right there.

({Points into the audience.)

Q.

Okay. Well, my question is, on the day of the
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incident when the officer arrived, was this the officer
you spoke with? (Gestu;es toward Officer Bibens.)

A, Yes.

Q. Did you tell him that you had injuries to or

bruises to your legs that night --

A. No.

Q. -— or morning? You did not tell him?

A, No.

Q. Okay. So, several days later, you take pictures

claiming now you’ve also got bruises on your legs. Is that

correct?
A. That -- yes,.
Q. Okay. And when you spoke with the -- Officer Bibens

here, were you able to talk with him?

A. What do you mean?

Q. Can you talk, did you talk?

A. Yes, I talk.

Q. Okay. Just like you talked on the 911 call?

A. Yes.

Q. And you indicated to the Prosecutor that apparéntly

thumbs were pushed up against your throat like this. (Puts
her hands to her neck with both thumbs at the front.) Is

that what you’re describing happened?
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A, No. It was like this. (Puts her hands to her neck
with the thumbs along elther side.)

Q. This? (Mimics the witness.) Okay. Do you recall,
again, my investigator talking to you and --

MR. FARRA: I'm sorry. Was there an answer to that
question? I didn’'t --

JUDGE LEWIS: Well, we’'re waiting for the end of
the question, then we'll -- |

MR. FARRA: Okay.

JUDGE LEWIS: -- see if you have an objection --

MS. STAUFFER: I'm getting to the question.

JUDGE LEWIS: -- to it.

MR. FARRA: Sorry.

MS. STAUFFER: I'm getting to the question. Just
give me a moment here (inaudible).

BY MS. STAUFFER: (Continued.)

Q. He asked you, "“The backs of his fingers were on the
back part of your neck and his thumbs were at your Adam’s
apple area?” and you said, “Yes”.

A. This is how it was. (Puts her hand to her neck.)

Q. The question I'm asking you, do you recall this
question and answer in the interview with my investigator

when he asked, “So, the backs of his fingers were on the
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back part of your neck and his thumbs were at your Adam’s
apple area,” and you responded, “Yeah”.

A. Yes, I recall. But that --

Q. Okay, so you said --

A. -- doesn’t make sense.

Q. So you told him that?

A, Yes.

Q. Okay. Do you have any marks on your Adam’s apple?

A. No.

Q. Okay. So, if I recall correctly, you’re indicating
that Shawn gets home around 10:30, I guess, August 22™. Is
that right?

A. After 10:30.

Q. Pardon me?

A. He gets off work at 10:30.

Q. Okay. So, he got home about what? Eleven?

A. Around there. Like --

Q. Okay.

A. -- in bétween.

Q. Does he have a car?

A. No.

Q. And then are the two of you together pretty much
from the tiﬁe he gets home up until you call 911,
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somewhere after 3:00 AM?

A. Yes.

Q. So yoﬁ’re both with each other that whole entire
time?

A. Except for about, like, maybe three seconds.

Q. When were the -- when was the three seconds?

A. When I walked -- he -- when we were both in the

room at one point and I walked out to go grab something
and then I walked back in and that’s when I saw him at the
mirror trying to erase it.

Q. Okay. So, as far as the situation involving him

trying to leave with the beer can, is that what he had?

A. Yes.

Q. He was’just going to leave, right?

A. Yes.

Q. Okay. And you go and grab it and you physically

grab it out of his hand, is that right?

A. Yes.

Q. Okay. He wasn’t going out the door to get in a car,
was he?

A. No.

Q. And isn’t it true that that incident occurred after

you kicked him? When you were in the chair?
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A, I didn’t kick him.

Q. Well, you put your foot up, right?

A. Yes.

Q. Did you hit him?

A. I didn’t hit him.

Q. You missed him?

A. No.

Q. What -- what happened?

A. He backed up into my foot trying to sit on my lap.
Q. Ah. Okay. Okay.

A. So I put my foot out to stop him. That’s when he

thought I kicked him.

Q. Okay. So you did make contact with your foot?

A. Yes.

Q. Okay. On what part of his body?

A. On his bottom.

Q. Okay. And then that’s when he kind of decided to
leave --

A, Yes.

Q. -- right? Okay. And then, you’re saying that later,

he’s going to the bedroom and you’re following him into
the bedroom, is that right?

A. Yes.
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Q. S0, wherever Shawn goes, you're following him, is
that right?

A. Yes.

Q. Okay. And then, that’s where you end up getting mad
at him because you think he’s somehow doing something with
this message or whatever, right? Trying to erase something
in your bedroom?

A. Yes.

Q; Okay. And that time, you go and shove him so hard
that you both almost fall. Isn’t that right?

A. Yes.

Q. Okay. And, again, he wasn’t walking towards you,
right? I mean, you’re coming after him in all these
instances, 1s that correct?

A, In two, yes.

Q. Well, we have three. We have the beer can, we’ve
got him trying to do, I guess, the usual sitting with you,
sitting on you, right? And we’ve got this shoving and the

mirror routine. Is that right? Three times?

A. Two.

Q. Okay. What kind of shoes was Shawn wearing that
night?

A. He was wearing his gray and -- no. Because it was
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around that night.
JUDGE LEWIS: Sorry, Counsel. Do you have a
question?
MS. STAUFFER: Okay.
JUDGE LEWIS: You shouldn’t make comments. If you
have --
MS. STAUFFER: That --
JUDGE LEWIS: -- questions, ask questions.
BY MS. STAUFFER: (Continued.)
Q. -— you told him that, “I didn’t follow Shawn

around. He followed me.” Do you recall telling him that?

A. Yes.

Q. Okay.

A. He followed me up the stairs when I ran away from
him,

Q. Okay. So --

JUDGE LEWIS: All right, Counsel, we’ve reached the
five o' clock hour. Apparently we’re not going.to
complete the witness today, so we’ll resume again in
the morning. (To the jury.) I need you to close your
notepads there and leave them there on your chairs.
In a minute or two, the Bailiff will take you to the

jury room, give you some additional instruction to
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release you for the evening. Once you have been
released, you need to leave the floor and stay off
the floor until at least 8:30 tomorrow morning. S$o,
the earliest you can come back up here is 8:30
tomorrow morning. The latest you can come back is
9:00 AM. Reassemble in the jury room between 8:30 and
9:00 AM and then we’llrget started as close to 9:00
AM as ,we can. Now, in the meantime, remember my prior
admonitions. You’re not to discuss this case among
yourselves or with anyone else. You’re not to permit
others to comment about it in your presence. You are
not to go to any scene that was describea and you're
not to seek out information, either factual or legal,
from any other source. In other words, have a good
evening. (Laughter.)

(Jury exits the courtroom.)

JUDGE LEWIS: All right, Counsel, we’ll resume
again at nine o’clock tomorrow morning and I would
suggest that you have your proposed jury instructions
at that time. In the meantime, make sure‘that you
leave all exhibits with the Clerk prior to leaving.
(To the witness.) You can go ahead and step down.

MR. FARRA: Your Honor, would you like my jury
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instructions now, or just wait until --
JUDGE LEWIS: If you have them.
MR. FARRA: I have some with and without.

like a copy of each? Is that -- ?

Would you

JUDGE LEWIS: That'’s correct. You file a copy with

the Clerk, then provide a copy to Counsel.

(Mr. Farra gives jury instructions to Ms.
Stauffer.)

MS. STAUFFER: Thank you.

CLERK: (Inaudible) the Judge’s?
MR. FARRA: Uh?

CLERK: There’'s --

MR. FARRA: I’'ve got it. I’'ve got more.

(Court recesses on this matter at 5:00:38 PM.)
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(Court reconvenes on this matter at 9:32:09 AM,
November 13, 2013.)

JUDGE LEWIS: Please be seated. We ready for the
jury then in the Christopher matter?

MR. FARRA: I just have two, I think, brief
'matters, Your Honor. One of which I’'d just like to
lay a record on, it has to do with Officer Skeeter
who 1s on the Defendant's witness list. As you know,
Your Honor, I gave ﬁotice of potential exculp -- or,
excuse me, potential impeachment evidence involving
Officer Skeeter. We are not calling her as a
witness, she’s never been on our list. For abundant
-- for an abundance of caution we provided that
notice. The Defense -- Defendant to this point has
not asked for the information, the potentially --
potential impeachment information to this point. If
Officer Skeeter had been one of our witnesses, we
would have provided it but we still would have argued
that it’s inadmissible. I spoke with Ms. Stauffer
today and she said she wasn’t going to get into the
impeachment material, but I wanted to make that
record that if -- if she did want to get into it we
have it. We have an order for her to sign. We would

still, however, want to argue that that information
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is not admissible but I just want to make that
record.

JUDGE LEWIS: All right. Want to {(inaudible)?

MS. STAUFFER: Sure. (Addresses Mr. Farra.) Go
ahead.

MR. FARRA: Yes, nothing.

MS. STAUFFER: Your Honor, the other -- the other
thing that’s going on here is that -- as the Court
may recall, Mr. Hausinger has been unavailable for
Defense interviews, and yesterday when we left,
Counsel indicated they were making arrangements for
him to be here at 8:30. I said, well I don't know if
I could do it but I'd try to get my investigator if I
couldn’t do it. So, I did come here early today at
8:30 in the hopes of trying to talk to Mr. Hausinger.
He failed to show up and as of this time, I believe
9:30, he’s still not here and I’1]1 defer to Counsel
as to his whereabouts. And in the process of that I
had talked to Officer Skeeter who I had subpoenaed
for this morning, not knowing where timing was going
to be when I issued the subpoena. And informed her
that depending on what Mr. Hausinger told me I could

either -- needed her or didn’'t need her. At this
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point that’s still unknown. So, because of that I
informed Counsel that I don't know how long trial’s
going to go, l'd anticipate it’s going to go most of
the day. So then I want to be able to cut her loose
and be -- have her come back tomorrow at 9:00 in the
event I need her. So, Counsel indicated that was
acceptable. My dilemma is I don’t want Officer
Skeeter hanging around all day when she’s got the day
off without knowing if I even need her because of the
fact I can’t talk to Mr. Hausinger. So, that is the
information and again I'm still concerned if we don’t

have Mr. Hausinger here we’ve got a major issue with

this trial. So, those are kind of the updates I

think from this morning.

JUDGE LEWIS: Well, since we’re still on the
State's first witness it seems unlikely we’ll get to
the Defense case this morning, so if you want to
advise Defense witnesses that they don’t need to be
here this morning then --

MS. STAUFFER: But I'm just letting the Court
know, I -- you know, in case we did get done earlier
this afternoon, I -- just not in a position to know

the timing much less whether I'm going to need her,
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so that was my concern. I just wanted to let the
Court know that.

JUDGE LEWIS: Okay.

MR. FARRA: Then a last point, Your Honor,
involves a juror. It’s come to my attention that Amy
Harlaﬁ, who'’s our victims advocate, in the DV unit
knows one of the jurors. She doesn’t know her last
name. Her first name, the juror’s first name is
Edie, apparently? Ms. Harlan informed me that she
knows Edie through church and that Edie is the
grandmother to one of Ms. Harlan’s daughter’s good
friends. So, Ms. Harlan has daughters —-- one of the
daughter’s friends and then Edie apparently is the
grandmother to that -- to that daughter. Um, I
wanted to make the Court aware of that. Ms. Harlan
didn’t indicate that there had been any‘kind of
communication or any sort of -- anything improper
going on at all but I did want to —--

JUDGE LEWIS: Juror Number 47

MR. FARRA: I don’t know --

JUDGE LEWIS: The only person I would think might
be called Edie?

MR. FARRA: Okay.
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JUDGE LEWIS: That would be --

MR. FARRA: I didn’t have that jury list in front
of me, I'm sorry Your Hoﬁor.

JUDGE LEWIS: (Inaudible) .

MR. FARRA: So, I wanted to make the Court aware
of it. Ms. Harlan didn’t think it was an issue, she
hasn’t --

JUDGE LEWIS: Well, did Ms. Harlan indicate she
knew her in the sense like she has a relationship
with her? Spoke to her, that sort of thing or just
knew of her because of other people that she knows?

MR. FARRA: My impression, it’s more that she knew
of her. I don't think she even knows her last name.

JUDGE LEWIS: Well, I might just -- okay.

MS. STAUFFER: Well, Your Honor, I am concerned
because Ms. Harlan has been sitting in here
periodically and the victim’s mentioned her name
several times. And so, I -- I am concerned if there
could be some issues relative to this juror. Perhaps
we need to ask some questions. I -- I -- I don't
know without knowing from Ms. Harlan as to what the
exact relationship is? Maybe we can start with Ms.

-
Harlan and then go from there, but, my -- my concern

-

~——
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is that, you know, this is a -- too clocse of a

contact in a sense that the victim and the victim’s
PE—— ] -

advocate and the Prosecutor’s office and now we’ve

got this disclosure today, I don't know why it wasn’t
disclosed yesterday to tell you the truth? Ms.
Harlan was in here in the morning hours. So, I am

concerned about that. So, I -- you know, this point

JUDGE LEWIS: What are you asking me to do? What
are you asking me to do?

MS. STAUFFER: I guess we need to maybe voir dire
this juror further to find out if she connects the
names to anybody and --

JUDGE LEWIS: Andrea, could you bring in Ms.
Cotton?

MS. STAUFFER: (Addresses Mr. Christopher.) What?

DEFENDANT : (Addresses Ms. Stauffer.) Can we just
get rid of her?

MS. STAUFFER: What?

DEFENDANT: Can we just get rid of her?

MS. STAUFFER: Just a minute.

DEFENDANT : wgipial, isn’t it? (Ms.

Stauffer and Mr. Christopher confer quietly.)
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JUDGE LEWIS: Is Ms. Harlan here?
MR. FARRA: Yes,

(Juror is escorted into the courtroom.)

JUDGE LEWIS: Hi, if you could just go ahead and

have a seat right there in the front? Near the
microphone?

JUROR #4: Here?

JUDGE LEWIS: Yes, right there is fine.

JUROR #4: Okay. Okay.

JUDGE LEWIS: Just go ahead and have a seat.

JUROR #4: Okay. Thank you.

JUDGE LEWIS: And good morning, how you doing?

JUROR #4: Fine, thank you.

JUDGE LEWIS: Okay. Well, Ms. Cotton, the reason

I brought you in is because there’s been some concern

that perhaps you may have known someone from the
Prosecutor’s office that you didn’t realize they
worked there, I guess for the Prosecutor’s office.
Have you seen anyone in the courtroom that you
recognize over the course of the trial?

JUROR #4: Um, yesterday I heard the name, Amy
Harlan, and --

JUDGE LEWIS: Uh-huh?
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JUROR #4: She is a friend of my daughter’s, but
attended the same church the two of us, Amy and
myself, attended a church together for about a year
and we have since both left, but, I wasn’t aware of
her official role. I knew she, you know, had done

some things with the county but I -- my daughter

knows more about this so I was kind of --

JUgGE LEWIS: So, how often have you seen -- you
say you —-- have you seen Ms., Harlan the last year,
you —-—

JUROR #4: Yeah, because we just left that church.
It would have been, gosh, I want to say early fall.

JUDGE LEWIS: Okay. Is she somebody that you
have, I mean, other than through church and through -
- you said somebody -- a friend of your daughter’s?

JUROR #4: Um, yeah, they -- they do some things

U

socially but I don’t. But I was just, you know, you

had asked the question early on of the jurors if we
knew anyone in here? And I didn’t until I heard the
name and I couldn’t even see her from the jurors’ box
but I wanted to -- I had spoken with the Bailiff that
I was sort of concerned about that.

JUDGE LEWIS: Okay. Okay.

Jury Trial - Day 2 - November 13,2013 -207




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

State of Washington v. Shawn Eric Christopher
Clark County Cause No. 13-1-01577-3
Court of Appeals No. 45694-0-11

JUROR #4: That I wanted to be up front.

JUDGE LEWIS: Have you ever, to your recollection,
ever spoken to Ms. Harlan about what she does for a
living?

JUROR #4: I haven’t. We just had, kind of church
things and children ~-- grandchildren and children
things that we talked about.

JUDGE LEWIS: How about your daughter, did she
ever indicate to you that -- what Ms. Harlan did or
talked about cases (inaudible)?

JUROR #4: No, I think -- I think she told me

something but it wasn’t something that stuck,
obviously. So, in all fairness though, I wanted to
let the Bailiff know that and you as well.

JUDGE LEWIS: Uh-huh. Is there anything about
that contact which =-- think -~ you think would
influence your ability to be fair in this case?

JURCR #4: No.

.JUDGE LEWIS: Okay. Prosecutor, do you have any
additional questions?

MR. FARRA: So just to confirm, you think you can

listen to the evidence fairly and impartially?

JUROR #4: I do.
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MR. FARRA: And apply it to the law that the Judge
gives you?

JUROR #4: Absolutely.

MR. FARRA: No further questions, Your Honor.

JUDGE LEWIS: You have any questions you wish to
ask of her?

MS. STAUFFER: Uh, briefly.

JUDGE LEWIS: On this issue?

MS. STAUFFER: So -- so you’re indicating you have
had social interaction with this woman you knew?

JUROR #4: Just related to church. I, you know,
the Harlan’s -- Core Harlan is noted forvhis role, a
television personality as far as local news, and his
wife -- I don’t know much more about the -- them as a

couple or family other than their children go to the

same elementary school as our daughter’s.

MS. STAUFFER: Uh-huh.
JUROR #4: Our granddaughters do.
MS. STAUFFER: Okay.

JUROR #4: And -- but we have not really socially

hung out or