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A. IDENTITY OF PETITIONERS 

The petitioners, Stephen and Sandra Klineburger, ask this court to 

review the Court of Appeals decision Case No. 71325-6-1. 

B. COURT OF APPEALS DECISION 

The petitioners, Stephen and Sandra Klineburger, request that the 

Washington State Supreme Court review the Washington State Court of 

Appeals' decision Case No 71325-6-1 filed on August 3, 2015. 

A copy of the decision is in the Appendix at pages A-1 through A-

21. A copy of the Hagman v. State of Washington Department of Ecology 

decision is attached for ease of the Court at pages A22-A29. A copy of the 

Steensma v. Washington State Dept. of Ecology and Bayes Brothers, LLC 

decision is attached at pages A30-A31. A copy of the Sylvia Ridge 

Developers, LLC v. Dept. of Ecology is attached as pages A32-A35. 

C. ISSUES PRESENTED FOR REVIEW 

1. Were the Kline burgers denied due process because they had no 

available forum to challenge Ecology's arguments when Ecology failed to 

follow statutory notice requirements? 

2. Would the Pollution Control Hearings Board have even accepted 

an appeal from letters which failed to contain statutory appeal notice 

requirements? 
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3. If the letters from Ecology were appealable decisions, should the 

time to appeal them be tolled until proper notice is given? 

4. Should the Court of Appeals have remanded the matter to the 

trial court for failure to join a necessary party rather than reverse the trial 

court's decision affecting the merits of the Department of Ecology ruling? 

5. Should the Klineburger property even be considered within the 

floodway? If the property is in the floodway, did the Klineburgers meet 

the four criteria necessary to develop in the Moderate Migration Zone of a 

Flood way. 

D. STATEMENT OF THE CASE 

Stephen and Sandra Klineburger own property located about 800 

feet south of the middle fork of the Snoqualmie River near North Bend, 

Washington. CP 411-12. It lies within the federally mapped floodway: the 

area of the river floodplain where flood depths and velocities may reach 

hazardous levels. CP 413. 

County regulations divide a channel migration zone into moderate 

hazard areas and severe hazard areas. CP 409, 411. Because of the 

existence of a road between the river and the Klineburger's property, the 

County has designated the Kline burgers' property a moderate hazard area. 

CP 436-438. 
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The Klineburgers purchased the property in 2011. CP 583. They 

contend that the mobile home at issue was on the property then. CP 333. 

On October 24, 2011, the code enforcement officer posted a stop 

work order on the mobile home, directing the Klineburgers to obtain the 

necessary permits and inspections. CP 263, 333-34. 

On January 3, 2012, the Klineburgers attended a "pre-application 

meeting" with DPER about the required permits. CP 372-74. Contrary to 

the factual statement in the Court of Appeals decision, DPER did not 

inform the Klineburgers they could not build in a floodway unless they 

could establish their site qualified as an exception to the flood plain 

management regulations. CP 374. The County actually indicated "the 

property is in the flood way and nothing is allowed in the floodway." CP 

374. The County further noted that, "they should file a CAD, before we 

can take this in and in the CAD, Don can do his floodway review which 

will say nothing is allowed." CP 374. 

Development regulations provide an exception which allows repair 

or replacement, under certain circumstances, or a "substantially damaged" 

dwelling and such was the position of the County and Department of 

Ecology. CP 381-382; see WAC 173.158.030 (definition of replacement 

residential structure). The County told Klineburgers nothing is allowed in 
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the floodway. CP 421. The Klineburgers persisted and submitted their 

reports from various experts including William Taylor. CP 423-424. 

On January 9, 2012, DPER issued the Klineburgers a notice of 

code violation and order of abatement. CP 260, 337-339. The notice told 

them of their right to appeal and the procedures to do so. CP 337-39. The 

Klineburgers timely appealed. CP 340-361. 

Klineburger' s expert William Taylor evaluated the site according 

to the criteria ofKCC 21A.24.260(G)(1)(a)(b)(c)(d). CP 409-420. 

The report stated that the base flood depth at the building location 

was "slightly less than 3 feet with the exception of the southeast comer of 

the building" and that Taylor proposed to "adjust the grade slightly in that 

area to achieve compliance with the Base Flood Depth requirements of the 

code." !d. at 416. He found no evidence of flood-related erosion. CP 409. 

He noted that the "entire site" is located in the moderate channel migration 

hazard area of a federally mapped floodway. CP 409. But his inspection of 

the property disclosed "no signs of historic erosion," and "reports from 

long-term residents verify this." CP 409. Taylor's report did not address 

the warning system requirement. CP 409-420. 

On October 22, 2012, Ecology floodplain specialist David 

Radabaugh sent a letter to Steve Bleifuhs, manager of the County's River 

and Floodplain Management Section. Radabaugh explained to Bleifuhs 
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that Ecology had determined the Klineburger site did not meet most of the 

required criteria for rebuilding in a floodway. CP 421-22. Radabaugh 

invited Bleifuhs to contact him or the engineer who reviewed the report 

with any questions about Ecology's "decision." Radabaugh sent a copy of 

this letter to Stephen Klineburger. CP 166. 

A week later, Taylor sent Bleifuhs a response to Radabaugh's 

letter. CP 167-68. Taylor disputed Ecology's conclusions about flood 

depth and erosion and attached "reference pages from King County's 

website regarding flood alert programs." CP 167-68. 

On December 18, 2012, Radabaugh responded to Taylor's letter in 

a second letter to Bleifuhs, in which he rejected most of Taylor's 

explanations and arguments. CP 436- 438. Radabaugh reminded B1eifuhs 

that before the County may issue a permit for a replacement residence in 

the floodway, Ecology must expressly recommend approval, repeating that 

Ecology "[did] not recommend" approval of the Klineburgers' 

replacement construction. CP 438. Once again, Mr. Radabaugh invited 

questions to contact him or the engineer who worked on the project. CP 

438. Klineburger was one of the four people who were sent copies. CP 

182. 

In January 2013, Bleifuhs communicated Ecology's conclusion to 

DPER's permitting department, advising that the Klineburgers' site 
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"should not be approved for reconstruction or replacement of a residential 

structure." CP 386-389. 

On March 20, 2013, the King County hearing examiner heard the 

Klineburgers' code enforcement appeal. CP 258-327, 623. On April 3, 

2013, the appeal was denied. CP 333-334. 

The Klineburgers appealed to superior court under LUP A. They 

asked the court to order King County to issue a permit to place a home on 

the property on the basis that either the lot is not in a floodway and "none 

of these regulations matter" or that the Klineburgers have met the criteria 

for an exception allowing development in the floodway. 

The trial court agreed that "the County's decision was constrained 

by the law applicable to such decisions" but decided the superior court 

"has jurisdiction under the Constitution to review the decision of the 

Washington State Department of Ecology adopted by King County as their 

own to determine if the Department of Ecology/King County correctly 

interpreted the law and applied [it] to the facts in the case." CP 155-159. 

The court stated that it "is left with a definite and firm conviction a 

mistake has been made." CP 158. 

The trial court adopted most of the findings of fact in the 

Klineburgers' proposed order, as well as some findings from the hearing 

examiner's decision, concluding, "The Court gives weight to the King 
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County Hearing Examiner's [findings and conclusions] that Klineburger 

proved that 428 Ave. SE had a localized diking effect." CP 155. 

The trial court further held "[T]he County is ordered to allow the 

Petitioner to apply for whatever permits are needed to legalize his modular 

home and the permit is to be processed with the requirement the four 

criteria in WAC 173-158-076(1) (a) (b) [sic] and KCC 21A.24.260 (G) (1) 

(a) (b)(c)(d) [sic] have been met." CP 158. 

The County appealed and Ecology intervened in the appeal. CP 

220-221. The Klineburgers cross appealed, contending they successfully 

demonstrated that the floodway regulations do not apply because their 

property is not in the floodway. 

The Court of Appeals reversed the trial court and held the 

Klineburgers failed to exhaust their administrative remedies by not 

appealing the Department of Ecology decision to the Pollution Control 

Hearings Board; the trial court could not reach the merits of the 

Department of Ecology decision on its own; and because the Department 

of Ecology was a necessary party to the litigation and had not been joined, 

the trial court not reach the merits of the Department of Ecology's 

decision through the LUP A hearing. Klineburger v. King County Dept. of 

Development and Environment Services Bldg., 2015 WL 4610419, at 14-
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15. In addition, due to the fact the Department of Ecology was not a local 

agency; their decision was not subject to LUPA actions. Id. at 14. 

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

1. The Klineburger's Were Not Given Required Statutory Notice 
of a Right To Appeal An Agency's Final Decision and Were 
Denied Their Statutory Right of Review. 

The Decision is in Conflict with a Decision of the Court of 
Appeals in Division 2, RAP 13.4(b)(2); the Decision also Involves 
A Significant Question of Law Under the State Constitution 
Because It Impinges On Property Rights Without Assuring 
Statutory Due Process is Afforded, and The Decision Involves an 
Issue of Substantial Public Interest Because It Allows State 
Agencies to Take Final Action Without Giving Appropriate 
Statutory Notice of A Parties' Right to Appeal an Agency 
Decision. RAP 13.4(b)(3) and RAP 13.4(b)(4); WA Const. Art. 1, 
§3. U.S. Const. amend. V. (The Klineburgers will lose their house 
unless they have some forum where they can challenge the 
Department of Ecology's position) 

The need of an agency to provide required notice of appeal rights 

in land use decisions has already been established. Felida Neighborhood 

Ass'n v. Clark County, 81 Wn.App. 155,913 P.2d 823 (1996). 

In Felida, an application for a development was heard by a land 

use hearing examiner. The matter then went to the FEIS Board which 

issued an oral decision on February 4, 1993 and memorialized that 

decision in a March 10, 1993 resolution. The County failed to file an 

official notice of its decision in violation of its own ordinance. 
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A letter was eventually sent dated July 26, 1993 which indicated 

the March action was the "final Board Action" and the time to file a 

judicial appeal had expired. !d. at 158. A group opposing the plan filed 

writs of certiorari and prohibition approximately nine months after the 

March decision. The Superior Court dismissed the writs because they 

were untimely. !d. at 158. 

The Court of Appeals reversed and remanded. The first argument 

rejected by the Felida Court was the claim the Superior Court lacked 

subject matter jurisdiction because the underlying decision had not been 

timely appealed.' The Felida Court rightly noted that was not the issue. It 

found the County failed to give official notice of its underlying 

governmental action in violation of its own ordinance. As a result, the 

issue on appeal was whether the County's failure to give notice tolled the 

time for applying for a writ of review in Superior Court. !d. at 160-61. 

That Court went on to state: 

Where statutorily-prescribed adequate notice of an administrative 
decision is integral to the process of invoking appellate 
jurisdiction, adequate notice is the statutorily required event that 
triggers the period for a timely appeal. 

!d. at 161. 

1 The Court in the instant case used that reasoning in part to reverse the Superior Court. 
That conclusion is in clear conflict with the reasoning of the Felida Court. Kineburger at 
paragraph 3 7 
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The Court went on to find that if, upon remand, the Superior Court 

could find that substantial compliance with the notice requirements had 

been met, the matter would be barred as untimely, however, if the 

Superior Court did not find substantial compliance with the notice 

requirements, the Superior Court was directed to review the merits of the 

underlying issue. !d. at 162-63. The holding of Felida is directly in 

conflict with the Court's decision in the instant case. 

In the instant case, the Court of Appeals disregarded the argument 

that King County and the Department of Ecology failed to follow the 

statutory notice requirements that would trigger the Kineburger's right to 

appeal Ecology's decision. 

The Court of Appeals found the Klineburgers failed to exhaust 

their administrative remedies because they did not appeal the "ruling" of 

the Department of Ecology concerning their land. That "ruling" 

ostensibly appeared in agency letters. As a result of that "ruling" not 

being appealed by the Klineburgers, it could not be disturbed by either the 

King County Hearing Examiner or the King County Superior Court. 

The Klineburger's property was addressed in three relevant letters. 

Two from the Department of Ecology, one dated October 22, 2010 and the 

other December 18, 2012, and one from the King County Department of 

Natural Resources and Parks dated January 8, 2013. 
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RCW 43.21B.310(4), dealing with the Environmental and Land 

Use Hearings Office as it pertains to Pollution Control Hearings Board 

processes requires: 

An appealable decision or order shall be identified as such and 
shall contain a conspicuous notice to the recipient that it may be 
appealed only by filing an appeal with the hearings board serving 
it on the issuing agency within thirty days of the date of the receipt. 

(Emphasis added). 

None of the letters received by the Klineburgers contained any 

language as required by the statute. It is plain on the face of the 

documents they failed to meet the notice requirements if the letters are to 

be considered final appealable rulings. Consequently, the Klineburgers 

did not pursue a hearing before the Pollution Control Hearings Board 

because the ruling agency failed to notify them the letters they sent 

constituted appealable decisions. Instead, the Klineburgers pursued the 

only avenue that appeared available to them, a hearing before the King 

County Hearing Examiner on the permitting issues. 

The catch 22 faced by the Klineburgers through that approach was 

the King County Hearing Examiner felt constrained to challenge anything 

set forth in the Department of Ecology letters. By that time, the 

opportunity for the Klineburgers to challenge the Department of Ecology 

"ruling" had passed. Because the letters in question failed to contain the 
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required statutory language, the Klineburgers were shut out of their appeal 

opportunity. That is the exact same problem created in Felida supra. 

Not only did the purported letter "rulings" in Klineburger not 

contain the necessary statutory notice requirements, but it is questionable 

as to whether or not the last letter was even considered final by the 

Department of Ecology. The December 18, 2012 letter contains the 

language "Additionally, King county (sic) should consider whether this 

proposal is consistent with WAC 173-158-076(2):" The letter then goes on 

to set forth the WAC terms. By its own language, the Department of 

Ecology letter anticipated further action on the issue and it is incorrect to 

regard that letter as a final determination which cannot now be challenged 

because the Klineburgers failed to exhaust their administrative remedies. 

The December 18, 2012 letter ends with the conclusion "If you 

have further questions, please contact me at ... " the letter goes on to set 

forth contact information for the author of the letter and contact 

information for the engineering report. There is nothing in that letter 

indicating it is an appealable decision or order. In fact, none of the letters 

involved in this case contain any language which could be considered 

conspicuous notice to the recipient that it may be appealed only by filing 

an appeal with the hearings board and serving it on the issuing agency 

within thirty days of the date of receipt. RCW 43.218.310(4). 

12 



Regardless of the above, the Court of Appeals found the letters to 

be final decisions the Klineburgers failed to appeal to the Board. 2 Further, 

the Court of Appeals held the mandatory statutory notice of the right to 

appeal was not required to be in those letters, relying on Hagman v. Dep't 

of Ecology, No. 14-016c (Wash. Pollution Control Hrg's Bd. Dec. 3, 2014 

copy attached as Ex. 2). 

Hagman involved an appeal from a denial by the Department of 

Ecology to terminate coverage of a Construction Stormwater General 

Permit. There, Hagman claimed he should be terminated from coverage 

because the site had stabilized. Ecology sent Hagman an email denying 

the notice of termination. Hagman appealed that denial to the Pollution 

Control Hearings Board. At the hearing, Ecology argued the board 

shouldn't have jurisdiction to hear a denial issue. In rejecting the 

argument, the Hearings Board stated in a footnote: 

The fact that the email communicating Ecology's denial of Mr. 
Hagman's Notice of Termination did not include appeal language 
is not dispositive of whether the agency action at issue is 
appealable to the Board. While RCW 43.21B.310(4) requires that 
appealable decisions "shall contain a conspicuous notice to the 
recipient that it may be appealed only by filing an appeal with the 
hearings board", the failure to include this language does not divest 
the Board of its jurisdiction or impact whether the decision may be 
appealed. 

(Order at p.l4). 

2 Court of Appeals Decision at Paragraph 33. 
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The issue in Hagman was not whether proper notice had been 

given. The issue was whether after a party appealed, the Board would 

exercise its jurisdiction in spite of the fact no proper notice had been 

given. 

In the instant case, the ramifications of extending the language of 

the Hagman decision to allow an appealable ruling from an agency to omit 

the statutory notice of appeal requirements would have the effect of 

allowing the Pollution Hearings Control Board decision to rewrite 

legislation. 

There 1s clearly a difference between a board exerc1smg its 

jurisdiction to hear a case although an agency failed to comply with 

statutory notice requirements, and the instant case where a party is denied 

a right to appeal because the agency failed to provide statutory notice 

requirements. The holding that the Klineburger's failed to exhaust their 

administrative remedies was in error and if allowed to stand will adversely 

impact the property rights of the citizens of the State. It is also in clear 

conflict with the holding in Felida, supra. 

In the instant case, the Court of Appeals found the letters were 

appealable decisions in spite of the fact they lacked the required notice of 

right to appeal language. The Court then proceeded to try to distinguish 

the letters in the instant case from letters in cases the Hearings Board 
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found were not appealable. The analysis by the Court of Appeals fails to 

contemplate the actual meaning of Hagman, supra, and the distinction is 

in error. 

In Sylvia Ridge Developers, LLC v. Department of Ecology, 

PCHB No. 07-139 (2008) 3 the Board determined a noncompliance 

notification was not an order appealable to the Pollution Control Board 

because first, the document is captioned "non-compliance notification" 

and not order. The Board went on to hold a further indication the non-

compliance notification was not an order was because it did not contain 

the appeal language required under RCW 43.2JB.310(4). !d. at p.5. 

The second case is Steensma v. Washington Department of 

Ecology and Bayes Brothers, LLC, PCHB No. 11-053 (2011).4 There, the 

Board held a letter by Ecology to the Whatcom County Health Department 

commenting on a Bertand Creek Estates proposal for water for the 

subdivision was not a civil penalty, regulatory order, or water right 

relinquishment order. The Board further noted it was not sent directly to 

the applicant, (remember the Klineburgers were not applicants because 

they were not allowed to apply for a permit) and it did not contain any 

3 Case attached at Appendix 30-35. 

4 Case attached at Appendix 36-44. 
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language indicating it was an appealable decision as required by RCW 

43.21B.310 (4). 5 ld. at p.7. 

Consequently, review should also be accepted on the grounds there 

is a conflict between the decisions of the Pollution Control Board and the 

interpretation of those decisions by the Court of Appeals. It needs to be 

determined, if the notice of appeal language required by RCW 

43.21B.310(4) does not appear in the document sent by an agency, is it, or 

is it not, a Final Appealable Order? This is a matter of substantial public 

importance. The average citizen cannot be expected to distinguish 

between letters from the Department of Ecology that amount to non-

appealable decision letters and those qualifying as appealable orders 

without the benefit of the mandatory language ofRCW 43.218.310(4). 

2. The Decision of the Court of Appeals Conflicts With Case Law 
Regarding the Remedy When a Necessary Party is Not Joined. 

The Decision is in Conflict With A Decision of the Supreme Court 
Regarding the Appropriate Remedy When a Necessary Party is 
Not Joined. RAP 13.4(b)(2). 

The Court of Appeals found the Department of Ecology was a 

necessary party pursuant to CR 19(a).6 Because the Klineburger's did not 

join Ecology in their LUP A action, the trial court could not review the 

5 Both of these decisions further buttress the argument presented in Section E( 1) supra, 
that failure to include notice of appeal language is fatal to a claim a decision was "final". 
6 Court of Appeals Opinion, at Paragraph 29 and fn.31. 
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merits of the decision of Ecology. The Court of Appeals then reversed the 

trail court's finding the Department of Ecology's decision was in error 

because the "trial court could not justly decide a dispute to which the 

agency had not been joined" 7 

When a necessary party is not joined by the trial court, the proper 

remedy is vacation of the judgment with remand to the trial court for 

proceedings after proper joinder, not reversal of that court's decision. See 

Burt v. Washington State Dept. of Corrections, 168 Wn.2d 828, 836-37, 

231 P.3d 191 (2010). 

Further, it was wrong to put the onus on the Klineburgers to join 

the Department of Ecology. DPER was relying on the actions of Ecology 

when they refused to issue permits to the Klineburgers. Essentially, their 

actions relied on the Ecology letters and if their position was based on 

Ecology, the onus should have been on DPER, not the Klineburgers, to 

insure the necessary parties were before the court. Even in that case, 

dismissal at the Court of Appeals level was not proper. 

Remand would be especially appropriate in the instant case 

because the right to review the Department of Ecology's decision was 

never properly communicated to the Klineburgers. By simply reversing 

the trial court, the Court of Appeals decision goes against the holding in 

7 Court of Appeals decision at paragraph 29. 
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Burt and compounds the significance of the failure to give proper statutory 

notice of the right to appeal the Ecology's ruling. 

3. Petitioners Have Met the Four Criteria for Development 
Contained in WAC 173-158-076(1 )(a)(b) and KCC 
21A.24.26(G){1 ){a){b ){ c){d). 

Klineburger through his two experts has presented substantial 

evidence his projects meet all four criteria of the WAC and KCC cited in 

the heading. Robert Taylor, petitioner's expert engineer testified 

extensively before the hearing examiner. CP 276-300. He submitted two 

reports with extensive supporting documents to prove his findings. !d. 

Further, he explained how he approached the report and the methodology 

he used to come to his conclusions. !d. Jim Kemp, the petitioner's expert 

designer, also testified in support of the criteria. CP 303-310. These 

experts further supported their opinions by describing the extensive 

experience they have in applying for building permits in the moderate 

migration zone ofthe North and middle fork of the Snoqualmie River and 

the fact they had never had a building application in those areas denied by 

King County. 

4. Petitioner's Lot is Not in the Floodway. 

RCW 90.58.30(2)(b) provides that land protected by flood control 

devices maintained by federal, state or political subdivision of the state is 

not in the floodway. Judith Stoddard testified before the hearing Examiner 
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she has lived across the street for fifty-three years and had never seen 

floodwaters on the Petitioner's lot. CP 269-273. She also attached a 

declaration signed by eight of her neighbors who had lived in the area for 

years, indicating they had never seen floodwaters over the Petitioner's lot. 

CP 407. 

Douglas Weber, the Seattle District, U.S. Army Corps of 

Engineers, Emergency Management Branch Chief signed a declaration 

that 428th Ave. SE, the road in front of the Petitioner's home, functions as 

a flood control structure and provides protection to the client's property 

from floodwaters, velocity, and erosion. CP 399. 

The Court of Appeals erred when it found the Klineburger property 

was in the floodway. 

F. CONCLUSION 

This Court should accept review because the decision of the Court 

of Appeals is in conflict with decisions of the Supreme Court and the 

Court of Appeals, Division 2, and presents matters of substantial public 

interest. In addition, it presents issues regarding due process under the 

Constitution of the State of Washington. The petitioners have shown their 

lot is not in the Floodway or they have met the four criteria for 
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development in the Floodway. 

Respectfully submitted this 3.__ day of September 2015 

~~ Ross A. Radley WSBA 4972 
Attorney for Petitioner 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

STEPHEN AND SANDRA 
KLINEBURGER, 

Respondents, 

v. 

KING COUNTY DEPARTMENT OF 
DEVELOPMENT AND 
ENVIRONMENTAL SERVICES 
BUILDING AND FIRE SERVICES 
DIVISION CODE ENFORCEMENT 
SECTION, 

Appellant, 

DEPARTMENT OF ECOLOGY, 

Intervenor. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ________________________ ) 

No. 71325-6-1 

DIVISION ONE 

PUBLISHED OPINION 

FILED: August 3, 2015 
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LEACH, J. - This appeal involves the scope of the superior court's 

appellate review under the Land Use Petition Act (LUPA), chapter 36.70C RCW. 

King County (County) and the Department of Ecology (Ecology) appeal the trial 

court's order in this LUPA action. Stephen and Sandra Klineburger appealed a 

code enforcement order. The county hearing examiner affirmed the order, 

concluding that the County did not have the authority to disturb Ecology's 

determination that the Klineburgers' property did not qualify for an exception to 

state regulations prohibiting construction in a designated floodway. The superior 

court affirmed the examiner's conclusion about the County's authority but 
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NO. 71325-6-1/2 

decided that it could review Ecology's determination. Reversing Ecology's 

decision, the court directed the County on remand to process the Klineburgers' 

application consistent with its decision. In a cross appeal, the Klineburgers 

contend that the trial court did not go far enough-that it should have ruled that 

the floodway regulations do not apply to their property. We affirm the examiner's 

decision. Because the superior court's review of Ecology's decision exceeded its 

statutory authority under LUPA and the Klineburgers failed to exhaust their 

administrative remedies, we reverse the trial court's decision reviewing Ecology's 

decision, and we deny the Klineburgers' cross appeal. We affirm in part, reverse 

in part, and remand for further proceedings consistent with this opinion. 

FACTS 

Stephen and Sandra Klineburger own property located about 800 feet 

south of the middle fork of the Snoqualmie River near North Bend, Washington. 

It lies within the federally mapped floodway: the area of the river floodplain 

where flood depths and velocities may reach hazardous levels. The site also lies 

in the river's county-designated channel migration zone, the area where the 

river's channel can be reasonably predicted to migrate over time, creating an 

erosion hazard. The county regulations divide a channel migration zone into 

moderate hazard areas and severe hazard areas. A road, 428th Avenue SE, 

passes between the Klineburgers' property and the river. The County has 
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designated properties between the road and the river severe hazard areas and 

designated the Klineburgers' property a moderate hazard area. 

The record does not provide a clear history of the residential development 

on the Klineburgers' property. Sometime between 2005 and 2007, a fire 

destroyed a home on the property. The Klineburgers purchased the property in 

2011. They contend that the mobile home at issue was on the property then. 

In October 2011, the King County Department of Permitting and 

Environmental Review (DPER)1 investigated a complaint about the mobile home, 

accumulated debris, and inoperable vehicles on the Klineburgers' property. On 

October 24, 2011, the code enforcement officer posted a stop work order on the 

mobile home, directing the Klineburgers to obtain the necessary permits and 

inspections. 

On January 3, 2012, the Klineburgers attended a "pre-application meeting" 

with DPER about the required permits. DPER informed them that they could not 

build in the floodway unless they could establish that their site qualified as an 

exception to the floodplain management regulations. An exception allows the 

repair or replacement, under certain circumstances, of a "substantially damaged" 

dwelling.2 

1 DPER was formerly known as DOES (the Department of Development 
and Environmental Services). 

2 WAC 173-158-076. 
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On January 9, 2012, DPER issued the Klineburgers a notice of code 

violation and order of abatement. The notice told them of their right to appeal 

and the procedures to do so. The Klineburgers timely appealed. They also 

applied for a variance for nonconforming use under the King County Code 

(KCC), which the County denied.3 The County told them that they had to submit 

a new building permit application, "including review of the floodplain/floodway, 

critical areas designation and Health Dept. approval." 

The Klineburgers hired a civil engineer, William Taylor, to review the 

floodway issues affecting their property. Taylor's July 27, 2012, report evaluated 

the site according to the criteria of KCC 21A.24.260.G. This regulation requires 

that the base flood depth not exceed three feet, that the base flood velocity not 

exceed three feet per second, that there be no evidence of flood-related erosion, 

and that a flood warning system or emergency plan be in place. Taylor 

submitted a report to Ecology. 

The report stated that the base flood depth at the building location was 

"slightly less than 3 feet with the exception of the southeast corner of the 

building" and that Taylor proposed to "adjust the grade slightly in that area to 

achieve compliance with the Base Flood Depth requirements of the code." 

Taylor found that the base flood velocity was 2.2 feet per second-within code 

3 The Klineburgers applied for a variance fer ncr:conformlng use within tha 
shoreline jurisdiction under KCC 21A.32.045. 
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requirements. He found no evidence of flood-related erosion. He noted that the 

"entire site" is located in the moderate channel migration hazard area of a 

federally mapped floodway. But his inspection of the property disclosed "no 

signs of historic erosion," and "reports from long-term residents verify this." 

Taylor's report did not address the warning system requirement. 

On October 22, 2012, Ecology floodplain specialist David Radabaugh sent 

a letter to Steve Bleifuhs, manager of the County's River and Floodplain 

Management Section. Radabaugh explained to Bleifuhs why, after reviewing 

Taylor's report, Ecology had determined that the Klineburger site did not meet 

most of the required criteria for rebuilding in a floodway. Radabaugh concluded, 

"Ecology does not recommend the approval of the Klineburger residence 

placement at 9609 - 4281h Avenue SE." Radabaugh invited Bleifuhs to contact 

him or the engineer who reviewed the report with any questions about Ecology's 

"decision." Radabaugh sent a copy of this letter to Stephen Klineburger. 

A week later, Taylor sent Bleifuhs a response to Radabaugh's letter. 

Taylor disputed Ecology's conclusions about flood depth and erosion and 

attached "reference pages from King County's website regarding flood alert 

programs." 

On December 18, 2012, Radabaugh responded to Taylor's letter in a 

second letter to Bleifuhs, in which he rejected most of Taylor's explanations and 
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arguments. Radabaugh reminded Bleifuhs that before the County may issue a 

permit for a replacement residence in the floodway, Ecology must expressly 

recommend approval, repeating that Ecology "[did] not recommend" approval of 

the Klineburgers' replacement construction. In January 2013, Bleifuhs 

communicated Ecology's conclusion to DPER's permitting department, advising 

that the Klineburgers' site "should not be approved for reconstruction or 

replacement of a residential structure." 

On March 20, 2013, the King County hearing examiner heard the 

Klineburgers' code enforcement appeal. In the decision denying the appeal, the 

hearing examiner stated that he "ha[d] no independent authority to review, modify 

or vacate the findings of the Department of Ecology with respect to floodway 

issues." The examiner noted that in the area of floodway management, 

[a]ll the essential regulatory determinations are made by the State 
Department of Ecology. The role of the County is limited to 
concurring with an affirmative recommendation from Ecology .... 
[l]f the Department of Ecology has concluded that the proposed 
floodway development should be denied, the County lacks any 
authority to overturn such determination .... Once Ecology had 
denied the Klineburger request for a floodway exemption, that 
determination was conclusive and binding on the County. 

The Klineburgers appealed to superior court under LUPA, asserting, "King 

County is the final authority on the permit and should not abdicate to the 

Washington State Department of Ecology." They asked the court to order King 

County to issue a permit to piace a home on the property on the basis that either 
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the lot is not in a floodway and "none of these regulations matter" or that the 

Klineburgers have met the criteria for an exception allowing development in the 

floodway. 

The trial court agreed that "the County's decision was constrained by the 

law applicable to such decisions" but decided that the superior court "has 

jurisdiction under the Constitution to review the decision of the Washington State 

Department of Ecology adopted by King County as their own to determine if the 

Department of Ecology/King County correctly interpreted the law and applied [it] 

to the facts in the case." The court stated that it "is left with a definite and firm 

conviction a mistake has been made." The court adopted most of the findings of 

fact in the Klineburgers' proposed order, as well as some findings from the 

hearing examiner's decision, concluding, "The Court gives weight to the King 

County Hearing Examiner's [findings and conclusions] that Klineburger proved 

that 428 Ave SE had a localized diking effect." 

The court struck language in the Klineburgers' proposed order directing 

the County to process the Klineburgers' permits "as if the lot was not in the 

floodway, [and] therefore the floodway regulations do not apply." However, the 

court adopted the Klineburgers' alternative language reversing and remanding to 

King County: "[T]he County is ordered to allow the Petitioner to apply for 

whatever permits are needed to legalize his modular home ;:ind the permit is to 
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be processed with the requirement the four criteria in WAC 173-158-

7076(1)(a)(b) [sic] and KCC 21A.24.26(G)(1)(a)(b) [sic] have been met." The 

court added, "The Court does not make any decisions with regard to the 

remainder of the permit process at this time. That decision is up to the County in 

the first instance." 

The County appeals. Intervenor Ecology also appeals. The Klineburgers 

cross appeal, contending that they successfully demonstrated that the floodway 

regulations do not apply because their property is not in the floodway. 

STANDARD OF REVIEW 

LUPA governs judicial review of land use decisions.4 When reviewing an 

administrative land use decision under LUPA, an appellate court stands in the 

shoes of the superior court and reviews the administrative record.5 A party 

seeking the reversal of a land use decision has the burden to establish one of six 

statutory standards under LUPA.6 This case implicates the following grounds for 

relief: 

4 Lauer v. Pierce County, 173 Wn.2d 242, 252, 267 P.3d 988 (2011). 
5 RCW 36.70C.130; King County Dep't of Dev. & Envtl. Servs. v. King 

County, 177 Wn.2d 636, 643, 305 P.3d 240 (2013) (King County DOES). 
6 RCW 36. 70C.130(1 ). These grounds are 

(a) The body or officer that made the land use decision 
engaged in unlawful procedure or failed to follow a prescribed 
process, unless the error was harmless; 

(b) The land use decision is an erroneous interpretation of 
•h- 'a"' aft-r a'lo·.,:~~ ~-r su-h ~e1ere~~n ...... :.. d"e thr-> LIC I V\1 1 ICI I VVIIIl;j lVI IJII U I I IIIJC Q;;J I.;> U -

construction of a law by a local jurisdiction with expertise; 
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(b) The land use decision is an erroneous interpretation of 
the law, after allowing for such deference as is due the construction 
of a law by a local jurisdiction with expertise; 

(d) The land use decision is a clearly erroneous application 
of the law to the facts.l7l 

This court reviews alleged errors of law de novo.8 "[A] decision is clearly 

erroneous if, 'although there is evidence to support it, the reviewing court on the 

record is left with the definite and firm conviction that a mistake has been 

committed. "'9 

ANALYSIS 

Ecology, King County, and Floodway Management 

Our state legislature has declared the alleviation of recurring flood 

damages to public and private property a matter of public concern and assumed 

"full regulatory control" over waters flowing or lying within the state, subject only 

(c) The land use decision is not supported by evidence that 
is substantial when viewed in light of the whole record before the 
court; 

(d) The land use decision is a clearly erroneous application 
of the law to the facts; 

(e) The land use decision is outside the authority or 
jurisdiction of the body or officer making the decision; or 

(f) The land use decision violates the constitutional rights of 
the party seeking relief. 

7 RCW 36.70C.130(1). 
8 King County DOES, 177 Wn.2d at 643. 
9 Lauer, 173 V\fn.2d at 253 (quoting Phoenix Dev .. Inc. v. City of 

Woodinville, 171 Wn.2d 820,829,256 P.3d 1150 (2011)). 
-9-
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to federal control, to the extent necessary to manage floodplains. 10 Ecology has 

the authority 

to examine, approve or reject designs and plans for any structure or 
works, public or private, to be erected or built or to be reconstructed 
or modified upon the banks or in or over the channel or over and 
across the floodway of any stream or body of water in this stateJ111 

Ecology reviews and approves local floodplain management ordinances12 

and provides technical and enforcement assistance to local governments when 

requested .13 Ecology also helps local governments identify the location of the 

1 00-year floodplain, based on the areas that the federal emergency management 

agency designates as special flood hazard areas. 14 And Ecology establishes the 

minimum state requirements for floodplain management that meet or exceed 

federal requirements.15 

Washington law generally prohibits construction or reconstruction of 

residential structures within designated floodways. 16 One exception may allow 

the repair or replacement of "substantially damaged residential structures."17 

After assessing the risk of harm, Ecology may recommend replacement or repair 

1o RCW 86.16.010. 
11 RCW 86.16.025. 
12 RCW 86.16.031(1). 
13 RCW 86.16.031 (2), (3), (5). 
14 RCW 86.16.031(7), .051. 
1s RCW 86.16.031 (6), (8). 
16 RCW 86.16.041(2)(a). 
17 RCW 86.16.041(4); WAC 173-158-076(1). 
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of a dwelling if the site meets certain criteria. 18 At the request of a local 

government, Ecology will prepare a report of findings and recommendations for 

local government concurrence. 19 But without Ecology's permission, the local 

government may not allow repair or replacement of a damaged residential 

structure located within the floodway. 20 

RCW 86.16.110 allows any person "feeling aggrieved at any order, 

decision, or determination of the department or director [of Ecology] pursuant to 

this chapter [RCW 86.16], affecting his or her interest," to seek review under 

RCW 43.21 B.31 0. Chapter 43.21 B RCW establishes the Pollution Control 

Hearings Board (PCHB or Board) and grants it authority to hear and decide 

appeals from Ecology decisions, including those involving floodplain 

management.21 RCW 43.21 B describes procedures for filing an appeal to the 

PCHB22 and provides for judicial review of a final PCHB decision under the 

Washington Administrative Procedure Act (WAPA), chapter 34.05 RCW.23 

LUPA provides "the exclusive means of judicial review of land use 

decisions," which the statute defines as "a final determination by a local 

18 RCW 86.16.041(4); WAC 173-158-076(1); KCC 21A.24.260.G.1.a-d. 
19 WAC 173-158-076(1). 
20 WAC 173-158-076(1); KCC 21A.24.260.G.2. 
21 RCW 43.21 B.11 0(1 )(b) (PCHB has jurisdiction over appeals of orders 

issued under RCW 86.16.020)). 
22 RCW 43.218.230. 
23 RCW 43.21 B.180. 
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jurisdiction's body or officer with the highest level of authority to make the 

determination."24 Under the KCC, the hearing examiner makes the final decision 

on behalf of the County, a "local jurisdiction" under LUPA,25 about code 

enforcement appeals. 26 An aggrieved party may appeal the examiner's 

determination to superior court, which reviews the decision under LUPA.27 

The examiner's order denying the Klineburgers' code enforcement appeal 

described the County's limited authority in the floodway management scheme: 

The nub of the matter is that Mr. Klineburger needs a building 
permit for placement of a mobile home on his property. While he 
appears to be more than willing to get one, the County won't issue 
a permit because the State has determined that such siting would 
not meet its requirements for development within the floodway. 
Attempting to rectify such an outcome is well outside the 
jurisdictional boundaries of this code enforcement appeal. ... The 
appeal must be denied. 

In their land use petition, the Klineburgers asserted that "King County 

abdicated its responsibility" to exercise its "independent authority to review, 

modify, and vacate the findings of Department of Ecology with respect to 

floodway issues." The superior court affirmed the examiner's decision to the 

extent of noting that it "was constrained by the law applicable to such decisions." 

24 RCW 36.70C.030(1), .020(2). 
25 RCW 36. 70C.020(3). The statute's definition "does not include state 

agencies, such as Ecology." Samuel's Furniture. Inc. v. Dep't of Ecology, 147 
Wn.2d 440, 453 n.12, 54 P.3d 1194 (2002). 

26 KCC 20.24.080.A.2; KCC 20.20.020.E (determinations under KCC 
21A.24 aie Type 2 land use decisions). 

27 RCW 36. 70C.130(1 ). 
-12-
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We agree with the County and the superior court. The unambiguous 

language of the state regulation governing the replacement of dwellings located 

in a designated floodway states, "Without a recommendation from the 

department for the repair or replacement of a substantially damaged residential 

structure located in the regulatory floodway, no repair or replacement is 

allowed."28 Under LUPA, the examiner's order denying the appeal was the only 

"land use decision" under review. 29 The superior court had to decide if the 

examiner erred using the standards in RCW 36. 70C.130(1 ). Here, the court 

correctly concluded that the examiner did not err, given that it was "constrained 

by the law applicable to such decisions" and could not independently modify or 

vacate Ecology's determination. 

The Superior Court's Authority under LUPA 

The County argues next that because the Klineburgers could not appeal 

Ecology's decision under LUPA, the trial court violated the doctrines of primary 

jurisdiction and exhaustion by reviewing and reversing Ecology's decision. The 

Klineburgers counter that because the County alleges procedural, not 

jurisdictional, errors, RAP 2.5 bars the County from raising these issues for the 

first time on appeal. 

'~"""C o47.., "c8 Q"7a(1' -- VV/"\ I .,J-I,J- IU I· 

29 RCW 36. 70C.020(2). 
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We reject the Klineburgers' RAP 2.5 argument. First, under RAP 2.5, we 

"may refuse" to review an issue not raised below but are not required to do so. 

Second, the parties disputed the scope of the County's authority before the trial 

court. Therefore, the County may properly raise this issue on appeal. Contrary 

to the Klineburgers' position, this issue implicates the trial court's jurisdiction, 

which we may raise on our own under RAP 2.5(a)(1 ). Third, the Klineburgers did 

not request or brief the relief granted by the trial court. This circumstance makes 

declining review of this issue inappropriate and unfair. 

We conclude that the trial court erred when it reviewed and reversed 

Ecology's decision. First, Ecology's recommendation was a determination by a 

state agency, not a local jurisdiction. Therefore, it was not a "land use decision" 

reviewable under LUPA.30 

Second, although Ecology was a necessary party, the Klineburgers did not 

join the agency to their LUPA action. A party is necessary if that party's absence 

'"would prevent the trial court from affording complete relief to existing parties to 

the action or if the party's absence would either impair that party's interest or 

subject any existing party to inconsistent or multiple liability."'31 Here, the trial 

30 RCW 36.70C.020(3) ("local jurisdiction" means a county, city, or 
incorporated town). 

31 Woodfield Neigh. Homeowner's Ass'n v. Graziano, 154 Wn. App. 1, 4, 
225 P.3d 246 (2009) (quoting Coastal Bldg. Corp. v. City of Seattle, 65 Wn. App. 
1, 5, 828 P.2d 7 (1992)); CR 19(a). 
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court could not review the merits of Ecology's determination without affecting 

Ecology's rights as the state agency tasked with floodplain management. 

Therefore, Ecology was a necessary party, and the trial court could not justly 

decide a dispute to which the agency had not been joined.32 

Third, by reviewing the merits of Ecology's decision, the trial court allowed 

the Klineburgers to avoid the administrative exhaustion requirements the 

legislature established. Because a "land use decision" under LUPA must be a 

final determination by a local government, "a LUPA petitioner must necessarily 

exhaust all available administrative remedies" before the superior court may 

exercise its appellate jurisdiction. 33 Exhaustion furthers the purposes of 

"(1) discouraging the frequent and deliberate flouting of 
administrative processes; (2) protecting agency autonomy by 
allowing an agency the first opportunity to apply its expertise, 
exercise its discretion, and correct its errors; (3) aiding judicial 
review by promoting the development of facts during the 
administrative proceeding; and (4) promoting judicial economy by 
reducing duplication, and perhaps even obviating judicial 
involvement. "1341 

32 See Woodfield, 154 Wn. App. at 4-5 (county was necessary party where 
court's ruling affected county restrictions on development). 

33 West v. Stahley, 155 Wn. App. 691, 697, 229 P.3d 943 (2010); RCW 
36.70C.060(2)(d); Durland v. San Juan County, 182 Wn.2d. 55, 66 n.6, 340 P.3d 
191 (2014). 

34 IGI Res .. Inc. v. City of Pasco, 180 Wn. App. 638, 642, 325 P.3d 275 
(2014) (internal quotation marks omitted) (quoting King County v. Wash. State 
Boundary Review Bd., 122 Wn.2d 648, 669, 860 P.2d 1024 (1993)). 
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"Exhausting administrative remedies is always a condition precedent to 

challenging a 'land use decision' that is subject to review under LUPA."35 

Here, the Klineburgers exhausted their administrative remedies for the 

hearing examiner's decision and properly appealed that determination under 

LUPA. But they did not exhaust administrative remedies for Ecology's decision 

because they never appealed that determination to the PCHB. Had they done 

so, they could have sought judicial review of an unfavorable PCHB decision-but 

under WAPA, not LUPA. 

The Klineburgers argue that Ecology's October 22, 2012, letter was 

merely an "advisory recommendation," not an appealable order, and therefore 

they could not have sought relief from the PCHB. They cite RCW 43.218.310(4}, 

which states that an appealable decision "shall be identified as such and shall 

contain a conspicuous notice to the recipient" of the procedures for filing a PCHB 

appeal. They assert that "Ecology's letter is completely devoid of any 

identification of an appealable decision, nor does it contain a conspicuous notice 

to the Klineburgers on how it may be appealed." 

To determine appealability of Ecology decisions, the PCHB has weighed, 

among other factors, an absence of such appeal language in an Ecology 

35 West, 155 Wn. App. at 697. 
-16-
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communication. 36 But in a recent order,37 the Board clarified that the fact that an 

e-mailed denial of an applicant's request did not contain RCW 43.21 B.310(4)'s 

appeal language "is not dispositive of whether the agency action at issue is 

appealable to the Board .... [T)he failure to include this language does not divest 

the Board of its jurisdiction or impact whether the decision may be appealed." 

Moreover, in PCHB cases where the Board has found that an Ecology 

determination was not appealable, the underlying facts are distinguishable from 

Ecology's letter here. For example, in Steensma v. Department of Ecology,38 the 

Board noted that beyond an absence of appeal language, the letter at issue "[did] 

not constitute an Ecology decision on a water right application" but merely 

"offer[ed] Ecology's views on the applicant's proposal." The Board observed that 

Ecology did not send the letter directly to the applicant. 39 And the Board 

concluded that because of specific statutory limitations on Ecology's authority, 

"Ecology cannot render any binding decision" related to the disputed permits; in 

sum, "Ecology ha[d] not made a permitting decision" appealable to the PCHB. 40 

36 Steensma v. Dep't of Ecology, No. 11-053 (Wash. Pollution Control 
Hr'gs Bd. Sept. 8, 2011 ); Sylvia Ridge Developers. LLC v. Dep't of Ecology, No. 
07-139 (Wash. Pollution Control Hr'gs Bd. Mar. 14, 2008). 

37 Hagman v. Dep't of Ecology, No. 14-016c, at 14 n.4 (Wash. Pollution 
Control Hr'gs Bd. Dec. 3, 2014). 

38 No. 11-053, at 6-7 (Wash. Pollution Control Hr'gs Bd. Sept. 8, 2011 ). 
39 Steensma, No. 11-053, at 7. 
40 Steensma, No. 11-053, at e. The Board did describe other avenues by 

which the appellants could seek relief. 
-17-
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Similarly, in Sylvia Ridge Developers. LLC v. Department of Ecology,41 the 

Board concluded that a "non-compliance notification" an Ecology water quality 

inspector sent to the permit applicants was not an appealable order. The Board 

observed that the water pollution control act42 expressly provides that such a 

notification does not constitute "'an order or directive under RCW 43.21B.310,"' 

and the inspector did not have the authority under the statute to issue an order.43 

Here, by contrast, Radabaugh had the authority to make Ecology's 

determination, which the County had to follow. No statutory provision limited 

Ecology's authority to make the decision or specified that it was not appealable 

under RCW 43.21 B.310. Radabaugh referred to Ecology's determination as the 

agency's "decision." He sent the letter to Stephen Klineburger, who does not 

dispute he received it. Contrary to the Klineburgers' assertion that they "were left 

only one course: to challenge Ecology's letter through the Hearing Examiner," 

RCW 86.16.110 provided their route to relief from Ecology's "order, decision, or 

determination," an appeal to the PCHB. 

Under both LUPA and WAPA, the superior court has jurisdiction to review 

administrative decisions. But we distinguish the court's subject matter jurisdiction 

from its statutory authority to exercise that jurisdiction by ruling in a particular 

41 No. 07-139, at 5-6 (Wash. Pollution Control Hr'gs Bd. Mar. 14, 2008). 
d? "a..~-~-r gn .AO Dr'\111 

- \JIIdfJ~~I - V."TV I \V liw • 
43 Sylvia Ridge Developers, No. 07-139, at 5 (quoting RCW90.48.120(1)). 
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matter.44 Here, the court had the authority under WAPA to review an Ecology 

determination following a PCHB decision, with a more complete factual record to 

do so. But by reaching the merits of Ecology's decision before the Klineburgers 

had exhausted their administrative remedies, the court exercised its jurisdiction 

prematurely and exceeded its authority under LUPA. 

Our Supreme Court has recognized limited exceptions to the exhaustion 

requirement where, for example, appeal would be futile.45 However, courts apply 

the futility exception narrowly, and "[i]n no circumstance would the exception 

permit appeal under some other distinct, inapplicable statutory review scheme."46 

In Stafne v. Snohomish County,47 a landowner challenged a city's decision about 

a comprehensive plan amendment by filing a petition under LUPA. Our Supreme 

Court held that because a comprehensive plan amendment is not a "land use 

decision," Stafne could not seek relief directly from superior court through a 

LUPA petition.48 Rather, under the Growth Management Act (GMA), chapter 

36.70A RCW, he had to appeal first to the growth management hearings board.49 

44 See Marley v. Dep't of Labor & Indus., 125 Wn.2d 533, 539-41, 886 
P.2d 189 (1994). 

45 Stafne v. Snohomish County, 174 Wn.2d 24, 34, 271 P.3d 868 (2012). 
46 Stafne, 174 Wn.2d at 35; see also Coffey v. City of Walla Walla, 145 

Wn. App. 435, 442, 187 P.3d 272 (2008) (superior court could not consider 
comprehensive plan amendment under land use petition). 

47 174 Wn.2d 24, 28-29, 271 P.3d 868 (2012). 
Al3 Stafne, 174 Wn.2d at 33-34. 
49 Stafne, 174 Wn.2d at 34. 
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Even the circumstance of unlikely success before that board did not give him the 

right to challenge the city's decision directly via LUPA: "In other words, even if 

the chances for successful review before the growth board are slim, that cannot 

change a non-land-use decision into a land use decision under LUPA."50 

Like Stafne, this case involves two "separate and distinct statutory 

schemes, with each containing expressly different review procedures."51 To 

challenge Ecology's decision relating to floodway management, the Klineburgers 

first had to seek relief from the PCHB. The superior court interpreted Ecology's 

decision as "adopted by King County as their own" and reasoned that it could 

"determine if the Department of Ecology/King County correctly interpreted the 

law." But this interpretation "cannot change a non-land-use decision into a land 

use decision under LUPA."52 The trial court erred when it reviewed and reversed 

Ecology's decision. 

Cross Appeal: Merits of Ecology's Determination 

In a cross appeal, the Klineburgers allege that the trial court erred by 

declining to order the County to process the Klineburgers' permits on their 

proposed alternative basis: "as if the lot was not in the floodway, therefore the 

floodway regulations do not apply." But because the superior court did not have 

5o Stafne, 174 Wn.2d at 34. 
51 Stafne, 17 4 VVn.2d at 31. 
52 Stafne, 174 Wn.2d at 34. 

-20-



NO. 71325-6-1/21 

authority under LUPA to review Ecology's determination on any basis, it did not 

err by declining to rule as the Klineburgers proposed. For the same reason, we 

decline to address the merits of Ecology's decision, and we deny the 

Klineburgers' cross appeal. 

CONCLUSION 

We affirm the order of the King County hearing examiner. We reverse the 

portion of the superior court's order setting aside Ecology's determination and 

holding that the Klineburgers' property meets the criteria for rebuilding in the 

floodway. We deny the Klineburgers' cross appeal and remand for further 

proceedings consistent with this opinion. 

WE CONCUR: 
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Pollution Control Hearings Board 

State of Washington 

PAUL HAGMAN, APPELLANT 

STATE OF WASHINGTON, DEPARTMENT OF ECOLOGY, 

RESPONDENT 

PCHB No 14-016c 

December :3. 2014 

ORDER ON MOTIONS 

I. INTRODUCTION 

'1 Paul Hagman appealed a penalty issued by the Department of Ecology (Ecology) for 

alleged violations of the Construction Stormwater General Permit (CSGP) While the appeal 

was pending. Mr. Hagman sought to terminate coverage under the CSGP. Ecology denied 

the request and Mr. Hagman appealed the denial The appeals were consolidated for 

hearing. Mr Hagman filed a Motion for Summary Judgment Dismissal of Penalties. Ecology 

filed a Partial Motion to Dismiss Issues 1. 2. and 7-9. 

The Board hearing this matter was comprised of Board Chair Joan M. Marchioro. prestding, 

and Board Members Kathleen D. Mix and Thomas C Morrill. Attorney Peter C Ojalla 

represented Mr Hagman. Assistant Attorney General Christopher H. Reitz represented 

Ecology. 

In ruling on the motion, the Board considered the following material. 

Mr Hagman's Motion for Summary Judgment Dismissal of Penalties; 

2. Declaration of Peter C Ojalla In Support of Motion for Summary Judgment Dismissal of 

Penalties with attached Exhibits 1. R-9. R-19, R-20, and R-21, 

3 Ecology's Response to Appellant's Motion for Summary Judgment Dismissal of Penalties; 

4 Declaration of Christopher H. Reitz In Support of Ecology's Response to Appellant's 

Motion for Summary Judgment Dismissal of Penalties with attached Exhibits A through C; 

5. Mr Hagman's Reply on Summary Judgment Dismissal; 

6. Respondent Department of Ecology's Partial Motion to Dismiss Issues 1, 2, and 7-9; 

7 Mr Hagman's Response to Motion to Dismiss; and 

8 Respondent Department of Ecology's Reply in Support of Partial Motion to Dismiss Issues 

1, 2, and 7-9 

The following issues. which were submitted by the parties and set out in the Pre-Hearing 

Order, are the subject of Mr. Hagman's and Ecology's mottons 

1 Did Ecology fail to follow prescribed procedure under RCW 43.05 and RCW 90.48 when 

issuing penalties to Mr. Hagman? 

2 Whether Ecology has authority to impose penalties for violations of the Construction 

Stormwater General Permit requirement that is not explicitly stated within a WAC or RCW 

without an allegation or showing of an actual water quality violation in the penalty notice? 

Ecology also seeks dismissal of Mr. Hagman's appeal of the agency's denial of his 

termination of coverage under Issues 7-9. which state 

7 Does the Board have adjudicative jurisdiction to hear these issues under RCW 

43.21 B.240 and RCW 34 05 240? 

SELECTED TOPICS 

On Motion or Summary Proceedrng 

Evrdenca Summar.J Judgment Rultng 

Secondary Sources 

CR56.Summary Judgment 

4 Wash Prac , Rules Pracbce CR 56 (6th 
ed.) 

.. Summary judgmentts a procedural device 

designed to avoid the time and expense of a 
trial when no trial is necessary Virtually all of 
the formal requirements and procedures are 
set forth in a single r. 

§ 5:28.Key supporting 
citations-Burden of proof-Burden 
where defendant brings motion 

34 Wash. Prac., Sum Jdgmt & Rei Term 
Motions§ 5 28 (2014 ed) 

Lake Chelan Shores Homeowners Ass'n v 
St Paul Fire & Manne Ins Co 176 Wash 
App. 168. 313 P.3d 408 (Div 1 2013). review 
denred, 179 Wash 2d 1019, 318 P 3d 280 
(2014) (a moving defendant may mee 

RAP2.5. Circumstances Which May 
Affect Scope Of Review 

2A Wash. Prac .. Rules Practice RAP 2 5 (7th 
ed) 

Preservatton of error in trial court see CR 
43, 46, 51 RAP 2.5 seeks to codify a 
number of concepts originattng tn case law, 
which may or may not affect the scope of 

review, depending on the facts 

See More SecondarJ Sources 

Briefs 

Joint Appendix 

2012 1M_ 5884893 
Gunn v. Minton 
Supreme Court of the Untted States 
November 19, 2012 

_Cause of Action: INJURY OR DAMAGE. 
OTHER INJURY OR DAMAGE_ Case 
Status FINAL JUDGMENT AFTER NON· 
JURY TRIAL' Case Events Case ~10-0141 
Case Information: Case Number 10-0141 

Dale Filed. 03/01/201 

Brief of Appellee 

2004 1M_ 2919566 
H Stanley GASS and Ute Lrndsay Gass. 
Appellants, v CVVCAPITAL LLC. Appellee 
United States Court of Appeals,Ntnth Ctrcutt 

November 04. 2004 

.CW CV\/Capilal LLC. the appellee or its 
predecessor Continental Wingate 
Engagement Letter The agreement between 
H Stanley Gass and CW dated January 2. 
2002 for the processing of loan application 

13182 

Brief of Appellees 389 Orange St. 
Partners, RichardS. Arnold, Kyle 
Arnold and Regis Conlon 

1998 1M_ 35175909 
TRAIL BLAZERS. INC An Oreqon 
Corporation. Interpleader Plaintiff v 389 
ORANGE STREET PARTNERS, A 
Connecticut Partners Interpleader Defendant, 
Cros3 Claimant, Appellee. v Clifford 
R()~I"JS0"1 lnt<>r!"l<>~t1~r 8'!fant1~nl ':~""'~ 

Claim Third Party Plaintiff. Appellant, v 

Sebastian S CIARCIA, and Law Office of 
Sebastian Ciarcia, a Connecticut 
Corporation, R1chard S Arnold. Kyle Arnold 
and Regis Conlon. Thtrd·Party Defendants -

Appellees 
United States Court of Appeals,N1nlh C1rcutt 
June 19 1998 
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8. Whether, as of June 23, 2014, the site met the criteria set out in condition S1 OA 1 of the 

Construction Stormwater General Permit No. WAR 126588, including that the site had 

undergone final stabilization? 

9 Whether Ecology's notification was insufficient under condition S1 0 B to deny Mr. 

Hagman's request to terminate Construction Stormwater General Permit No. WAR 126588 

because the notification was transmitted by email? 

'2 Based on its review of the record and foregoing pleadings, the Board enters the following 

ruling 

II. BACKGROUND 

Mr. Hagman is covered under the CSGP, Permit #WAR126588, for a site located at 18454 

Cascade View Drive, Mount Vernon, Washington. Ojalla Decl, Ex. R-9. On October 8 and 9, 

2013, Ecology employees Stephanie Barney and Kurt Baumgartner inspected Mr. Hagman's 

site. /d. Ms. Barney completed a Corrections Required report form identifying several 

violations of the CSGP observed during the inspection, including violations of Conditions S5 

and 59. /d. The report identified actions required to achieve compliance with the CSGP and 

a timeframe for completing those actions. /d. 

On January 7. 2014. Ms. Barney conducted a second inspection of Mr Hagman's site. Ojalla 

Oecl, Ex. R-19. Ms. Barney completed a second Corrections Required report form, 

indicating that she again observed violations of CSGP Conditions S5 and S9. /d. The report 

also identified actions that Mr. Hagman needed to take to come into compliance with the 

terms of the CSGP. /d. 

On January 21. 2014, Ms Barney prepared a Notice of Penalty citing Mr. Hagman for 

violations of CSGP Conditions S5 and 59. Ojalla Decl., Ex. R-20. Ecology assessed Mr. 

Hagman a penalty of $1,500 for the cited violations /d. Ecology sent the second Corrections 

Required report form and Notice of Penalty to Mr. Hagman via certified mail on January 21. 

2014. Ojalla Decl, Exs. R-19, R-20. On February 21,2014, the Board received Mr. 

Hagman's appeal of the Notice of Penalty 

On June 23, 2014. Mr. Hagman completed a Notice of Termination From Construction 

Stormwater General Permit (Notice of Termination). Hagman August 20, 2014 Notice of 

Appeal (Notice of Appeal), Ex. A. Mr. Hagman checked the box indicating that his site was 

eligible for termination because it had undergone final stabilization. ld On July 22, 2014. Ms 

Barney sent Mr. Hagman an email denying termination of the CSGP. Notice of Appeal, Ex. 

B. Ms. Barney stated that the "denial is based upon the determination that the site does not 

meet the definition of final stabilization. On-going construction of a single family residence 

and the evidence of continued erosion of soils associated with the initial clearing and grading 

was observed on site on 7/9/2014." /d. The Board received Mr. Hagman's appeal of 

Ecology's denial of the Notice of Termination on August 21, 2014. The Board consolidated 

Mr. Hagman's appeals for hearing. 

Ill. ANALYSIS 

A. Summary Judgment Standard' 

Summary Judgment is a procedure available to avoid unnecessary trials where formal issues 

cannot be factually supported and cannot lead to, or result in, a favorable outcome to the 

opposing party. Jacobsen v State. 89 Wn.2d 104, 108, 569 P 2d 1152 (1977). The summary 

judgment procedure is designed to eliminate trial if only questions of law remain for 

resolution Summary judgment is appropriate when the only controversy involves the 

meaning of statutes. and neither party contests the facts relevant to a legal determination. 

Rainier Nat'/ Bank v Security State Bank 59 Wn. App 161. 164, 796 P 2d 443 ( 1990), 

review denied. 117 Wn 2d 1 004 ( 1 991) 

'3 The party moving for summary judgment must show there are no genuine issues of 

material fact and the moving party is entitled to judgment as a matter of law. Magu/a v 
r'l~·~'-"" Cr-,~•·1: .• T:.ol- ,........, I.-.- ~...,. 111.1 ... ,.,_, ~..,. .. 'II'),.., f'l..,r"\ n ...,..., .,"'..,. /4f'lt"'""l'l 1\. ........ ,..,,..,.;-,! t-.-~ ·­
._,._:;,,.,_.,,,,U,"\'"' Ill''-'-''-'•''''-'• IIJI ~'''·"-U Ill, IIJ"-,..J-.JVI . .:..uVVI \I..J-'•j·r\lllc.I~CIIc.lll~·h""llll 

a summary judgment proceeding is one affecting the outcome under the governing law 

Eriks v. Denver, 118 Wn 2d 451,456.824 P 2d 1207 (1992).1fthe moving party satisfies its 

burden, then the non-moving party must present evidence demonstrating that material facts 

are in dispute Atherton Condo Ass'n v Blume Oev. Co. 115 Wn.2d 506, 516, 799 P 2d 250 

(1990), reconsideration denied (1991 ). In a summary judgment proceeding, all facts and 

FN 1 Support for the facts found by the 
Court 1s set out in OSP's Concise Statement 
of Material Facts, ER 4, and rn the exhibits 
which were filed in support of OSP's motion 
ER 5{1oan documents). 6 lA 

See 1\ilore Bnefs 

Trial Court Documents 

In re: Expedia Hotel Taxes and Fees 
Litigation 

2009 WL 1642834 
In re: Expedia Hotel Taxes and Fees 
Lrtigation 
Superior Court of Washrngton, Kmg County 
May 28. 2009 

Plaintiffs on behalf of the certified class 
seek summary judgment against Expedia's 
'merchant model" of stand-atone hotel 
reservations. They make two claims. first, a 
breach of contract, and second. vi ... 

State v. Daubenspeck 

2008 WL 8121183 
State v Daubenspeck 
Superior Court of Washington. Skaman1a 
County 
December 29, 2008 

THIS MA TIER having come on regularly 
before the above-entitled Court before the 
undersigned Judge. for the purpose of 
conducting a hearing on the defendant's 
motion to dismiss pursuant to State v Knap 

Ivan LJUNGHAMMAR, and Deborah 
Ljunghammar and the marital 
community comprised thereof, 
Plaintiffs, v. ITB-272 and its owner, 
Island Tug and Barge Co., Defendants. 

2005 WL 4980564 
Ivan UUNGHAMMAR. and Deborah 
LJunghammar and the mantal commumty 
compnsed thereof. Plaintiffs, v ITB-272 and 
its owner, Island Tug and Barge Co, 
Defendants 
Supenor Court of Washington. Kmg County 
March 11, 2005 

Tnal Date Monday, May 8, 2006 Pla1nliffs' 
Motion For Partial Summary Judgment 
Against Defendant Island Tug and Barge Co 
on the issue whether plaintiffs' claims are 
barred by the Longshore and Harbor 

See More Tnal Court Documents 
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reasonable inferences must be construed in favor of the non-moving party Jones v Allstate 

Ins. Co, 146 Wn 2d 291. 300, 45 P 3d 1068 (2002). 

B. Issues 

1. Ecology authority to issue penalty for violations of CSGP (Issue 2) 

In Issue 2, the Board is asked to determine whether Ecology can issue a penalty for a 

violation of the CSGP when the penalty document does not include an allegation of a water 

quality violation. The relevant section of the civil penalty statute in the state Water Pollution 

Control Act, ch. 90.48 RCW, provides that a person who "violates the terms of a waste 

discharge permit issued pursuant to RCW 90.48.180 or 90.48.260 through 90.48.262 ... shall 

incur. in addition to any other penalty as provided by law, a penalty in an amount of ten 

thousand dollars a day for every such violation." RCW 90.48. 144. The penalty in this case 

was issued for alleged violations of conditions of the CSGP governing submission of 

discharge monitoring reports and implementation/maintenance of best management 

practices Ojalla DecL, Ex. R-20. 

Mr. Hagman asserts that, absent evidence of a violation of water quality, Ecology lacks 

authority to issue a penalty under RCW 90.48.144. Mr. Hagman claims that penalties must 

be predicated on a violation of RCW 90 48.080 as that statute is the source of Ecology's 

authority "to regulate the water quality standards of waters of the state, whether through an 

NPDES general permit or otherwise." Hagman Response at 4-7 

Ecology asserts that RCW 90.48 144(1) authorizes the issuance of a penalty for violation of 

the conditions of a waste discharge permit issued pursuant to RCW 90.48 260. Ecology 

issued the CSGP pursuant to RCW 9048 260 as a state waste discharge permit and 

National Pollution Discharge Elimination System (NPDES) permit. According to Ecology, the 

agency's authority to issue a civil penalty under RCW 90 48.144 is not predicated on the 

violations of any other statute, rule, or standard Rather, the statute allows Ecology to 

impose a penalty for any violations of the terms or conditions of an NPDES or state waste 

discharge permit. Ecology Motion at 6-8 

The Board agrees that RCW 90 48 144 authorizes Ecology to issue a penalty for violation of 

the terms or conditions of the CSGP. Contrary to Mr Hagman's assertion, RCW 90.48 080 

does not restrict Ecology's authority under RCW 9048.144. In other words. a discharge into 

waters of the state that violates water quality standards is not a prerequisite for the issuance 

of a penalty under RCW 90 48.144. By its plain terms, RCW 9048 144(1) authorizes 

Ecology to issue a penalty for alleged permit violations See Weyerhaeuser Company v. 

Ecology, PCH B Nos. 94-240 & 94-281 (Final Findings of Fact, Conclusions of Law and 

Order, April 26, 1995) (citing Weyerhaeuser v. Ecology, PCHB Nos 86-224 & 87-33) 

Summary judgment is granted to Ecology on Issue 2 

2. Application of ch. 43.05 RCW (Issue 1) 

'4 Issue 1 raises the quest1on whether the notice and opportunity to correct provisions within 

ch 43 05 RCW preclude Ecology's issuance of a civil penalty for violations of the CSGP. 

Under RCW 43.05 060(3), if Ecology "issues a notice of correction. it shall not issue a civil 

penalty for the violations identified in the notice of correction unless the responsible party 

fails to comply with the notice." However, the limitation on issuing a penalty does not apply 

where the alleged violation concerns the terms of a permit: 

This chapter shall not limit a regulatory agency's authority to issue a civil 

penalty as authorized by law based upon a person's failure to comply with 

specific terms and conditions of any permit or license issued by the agency to 

that person 

RCW 43 05 150 Moreover, any provision of ch 43.05 RCW that is deemed to conflict with 

federal law or program requ1rements can be rendered moperat1ve 11 not1ce ot such confliCt 1s 

provided to the appropriate authorities RCW 43 05 901, 43.05 902. 

permit violation, the agency cannot simultaneously issue a civil penalty for the same alleged 

violation According to Mr. Hagman, once Ecology issues a notice of correction there must 

be a delay to allow compliance before a penalty can issue. unless the agency can prove that 

an exception applies. Mr. Hagman asserts that Ecology failed to provide sufficient time to 

correct the alleged violations noted during the January 2014 inspection. and thus the agency 
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was precluded from concurrently issuing a penalty for those alleged violations Mr. Hagman 

asserts that although RCW 43 05 150 does not limit Ecology's authority to issue a civil 

penalty, having started down the notice of correction pathway the agency was required to 

allow him time to correct Hagman Motion at 5-7; Ojalla Decl., Exs R-19, R-20 

Ecology argues that the notice and opportunity to correct provisions of ch. 43.05 RCW do 

not apply to this case for three reasons. First, the exception concerning permit violations set 

forth in RCW 43.05.150 governs as the alleged violations concern specific conditions of the 

CSGP Second, pointing to correspondence from the Environmental Protection Agency 

(EPA) and the Director of Ecology, Ecology asserts RCW 43 05.060{3) is rendered 

inoperative by RCW 43.05.901 and 43 05.902. Reitz Decl., Exs. A-C. Finally, Ecology claims 

that even if RCW 43 05 060 applied, the agency provided Mr Hagman with sufficient time lo 

correct the alleged violations. The original notice of correction, which was sent in October 

2013. identified violations of CSGP conditions SS and 59. Ecology issued the civil penalty 

only after determining that Mr. Hagman had failed to correct those violations by January 

2014. Ecology Reply at 2-4; Ojalla Decl., Exs. R-9, R-20. 

The Board concludes that under the plain language of RCW 43.05.150, Ecology is 

authorized to issue a civil penalty when it finds that a permrttee has failed to comply with the 

provisions of the permit without first providing notice and an opportunity to correct. In this 

instance, Ecology issued Mr. Hagman a civil penalty for alleged violations of the conditions 

of a permit, the CSGP, governing Mr. Hagman's construction activities. The cases cited by 

Mr Hagman do not support his assertion that a notice of correction was required before 

Ecology could issue the civil penalty as neither case involved permit violations See M 

Sawyer Drilling & Pump Service. Inc v. Ecology, PCHB No 14-009 (Aug 6, 2014) {penalty 

for failure to file notice of intent to decommission well); Shannon & Wilson v. Ecology, PCHB 

No. 99-066 (Mar. 27, 2000) {penalty for drilling water well without a license) Whether Mr 

Hagman committed the alleged violations and the reasonableness of the civil penalty will be 

addressed at hearing 

'5 The Board also finds that pursuant to RCW 43 05.901 and 43 05 902, the civil penalty 

provision of RCW 43 05 060(3) is inoperative as applied to NPDES permits issued by 

Ecology. RCW 43.05.901 provides 

If a regulatory agency determines any part of this chapter to be in conflict with 

federal law or program requirements, in connie! with federal requirements that 

are a prescribed condition to the allocation of federal funds to the state the 

conflicting part of this chapter shall be inoperative solely to the extent of the 

conflict... 

(Emphasis added.) 2 

As required by RCW 43.05.901, EPA notified Ecology of potential confiicts between 

provisions of ch. 43.05 RCW and several federally delegated programs. In a letter dated 

November 20, 1997, EPA advised Ecology the "provisions of RCW 43 05.040, 43 05 050, 

43.05.060(3), and 43.05 070" confiicted with federal law and programs such that the 

delegation of authority and funding was at risk. Reitz Decl., Ex. A. EPA specifically identified 

the Clean Water Act Program as one of the threatened programs. Upon receipt of EPA's 

letter, Ecology followed the procedures outlined in RCW 43.05 902 to declare a connie!. 

Reitz Decl, Exs. B and C 

Addressing this question in the context of a penalty issued under another federally delegated 

program, the Dangerous Waste Program, and presented with the same evidence provided 

here, the Board determined that RCW 43.05 060(3) was rendered inoperative US Dep't of 

Energy v. Ecology, PCHB No. 01-134 (April 11, 2002) Having not been presented with 

evidence demonstrating that a connie! no longer exists, the Board concludes that RCW 

43 05 060(3) is inoperative as applied to NPDES permits issued by Ecology 

Finally, although not required, the Board finds that Mr. Hagman was provided notice and an 

opponurllly to correct the aiiegeu vioiduons oi the CSGP beiore tne penany was rssuea. 

Ecology's October 10, 2013, Corrections Required report notified Mr. Hagman of alleged 

violations of the CSGP and identified actions required to achieve compliance Ojalla Decl , 

Ex. R-9 Among the vrolatrons noted were a farlure to rnstall/marntain best management 

practices under Condition 59 and failure to submit discharge monitoring reports required by 

Condition S5. ld. On her return site inspection three months later. Ecology's inspector found 

that the deficiencies persisted and rssued Mr Hagman a penalty for alleged violations of 

Conditions S5 and S9 Ojalla Decl. Exs. R-19. R-20. Contrary to Mr. Hagman's assertron, 
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the second Corrections Action report did not start the compliance clock on the violations 

found in October 2014. If RCW 43 05.060(3) was applicable in this case, the Board 

concludes that Ecology complied w1th the statute as Mr. Hagman was provided notice of and 

t1me to correct the alleged violations 

The Board concludes that Ecology was authorized under RCW 43 05.150 to issue a penalty 

to Mr. Hagman for alleged violations of the CSGP regardless of whether a notice of 

correction was issued. The provisions of RCW 43 05 060(3) are rendered inoperative by 

RCW 43 05.901 for purposes of permits issued pursuant to the Clean Water Act The 

Appellants' request for summary judgment on Issue 1 is denied. Summary judgment is 

granted to Ecology on this issue. 

3. Board's jurisdiction over denial of CSGP Notice of Termination (Issues 7 -9) 

'6 Asserting that the Board lacks jurisdiction to review the denial of a Notice of Termination, 

Ecology seeks dismissal of Issues 7-9 and Mr Hagman's appeal of the denial. Ecology 

argues that the Board's jurisdiction. as set forth in RCW 43.21 B.11 0, extends only to 

Ecology's issuance of a permit, certificate or license. Because an Ecology decision 

concerning the termination of coverage under a general NPDES permit is not specifically 

listed in the statute, Ecology argues that the Board is without jurisdiction over such an 

appeaL Ecology Motion at B· 1 o. 

Ecology supports its lack of jurisdiction argument by describing its denial of the termination 

of coverage under the CSGP variously as a ''discretionary action." "a failure to perform a 

duty required by law," and "a decision not to take the action it would automatically take of 

terminating permit coverage." ld, at 11, Ecology Reply at 5-6 According to Ecology, the 

denial constitutes ""other agency action" which may only be appealed to superior court under 

the Administrative Procedures Act. ch. 34.05 RCW /d. In support of its argument, Ecology 

cites prior Board decisions holding that the Board lacks Jurisdiction over denials of requests 

for permit modifications or revocations /d., at 10-13 Finally, Ecology argues that the Board 

should decline Mr. Hagman's invitation to augment its jurisdiction through principles of 

statutory construction absent a 'strong basis" of support from the purpose and policies of the 

statute. Ecology Reply at 6-7. 

The legislature identified the purpose of the Board as "provid[ing] for a more expeditious and 

efficient disposition of appeals with respect to decisions and orders of the department and 

director[]" RCW 43.21 B.01 0 The legislature "charged the [Board] with providing uniform 

and independent review of Ecology actions " Port of Seattle v. Pollution Control Hearings 

Board, 151 Wn 2d 568, 592. 90 P.3d 659 (2004). The state Supreme Court previously 

recognized that the statewide review provided by the Board is preferable to the 

fragmentation that could result from decisions produced by the various superior courts in the 

state: 

Next. uniform, independent review of not only the actions of the DOE but all the 

air pollution boards is patently preferable to fragmented and perhaps uneven 

results among the various superior courts in our 39 counties. Uniformity in 

administering the vast powers granted under our strong environmental and 

pollution control laws is an apparent and desirable goal of this act That goal 

would be frustrated if the ultimate interpretation is vested in the several superior 

courts and their juries 

State ex rei Martin Marietta Aluminum. Inc v. Woodward, 84 1Nn.2d 329. 333, 325 P 2d 24 7 

(1974) 

An agency has only those powers expressly granted to it by statute or necessarily implied 

therein. In re Impoundment of Chevrolet Truck. 148 Wn.2d 145, 156.60 P.3d 53 (2002). The 

Board is expressly authorized under RCW 43 21 B 110 to hear appeals of Ecology's 

"issuance, modification, or termination of any permit, certificate. or license[.]" The Board has 

a:~o consisteiit:y interpreted RC\t.J 43.2 i 8.11 C to provide: impli~d authority tu hear and 

resolve appeals of the denial of a permit, certificate, or license by Ecology. See. e g, 

Mayflower Equities, Inc. v Ecology, PCHB No 13-006 (Findings of Fact, Conclusions of 

Law, a.-.J G.J~ •. Ju11t:: i:J, 2Ui4J\•~vic:vv uf CL.uiuyy';:, Jc:11idi uf § 40 i ~,;ediiic.:e:tliun), Orontiu 
Fruit Company v. Ecology, PCHB Nos. 10-164 & 10-165 (Findings of Fact. Conclusions of 

Law and Order, Sept 20. 2011 )(review of Ecology denial of application to change/transfer 

water rights): Northwest Aquatic Ecosystems v. Ecology. PCHB No 05-101 (Order Denying 

Summary Judgment. Dec 19, 2005)(review of Ecology's denial of coverage under general 

NPDES permit) 3 
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'7 If Ecology's assertion that the Board lacks jurisdiction over the agency's "denial" decisions 

is taken to its logical extent, a significant number of appeals presently heard and resolved by 

the Board would be transferred to superior court. Such a result would be contrary to 

purposes and policies stated by legislature when it created the Board and would raise the 

potential for fragmented and uneven results being reached by the various superior courts 

across the state. The Board rejects Ecology's analysis of RCW 43.21 B.110 and concludes 

that it has jurisdiction over the agency's decision to deny a Notice of Termination. 4 

Finally, even 1f the Board were to agree with Ecology regarding its interpretation of RCW 

43.21 B 110, the language of the CSGP's termination condition is unclear, contradictory and 

confusing in its effect. Condition S10.B provides that when a site is eligible for termination of 

coverage under the CSGP, the permittee is to complete and submit a Notice of Termination 

to Ecology. Condition S10 B further states that: 

The termination is effective on the date Ecology receives the NOT form, unless 

Ecology notifies the Permittee within 30 days that termination request is denied 

because the Permittee has not met the eligibility requirements in Special 

Condition S 1 0 A. 

Ecology asserts that the submission of a Notice of Termination by a permittee has no effect 

until the 30 day period set forth in Condition S1 O.B expires. Arguing in the alternative to its 

position that the Board lacks jurisdiction over the denial, Ecology claims that "the permit was 

never terminated and thus no decision related to the termination of the permit was ever 

made." Ecology Reply at 7 n.1 Under this alternative logic, Ecology asserts that because it 

denied the Notice of Termination, Mr. Hagman's termination request was never effective. 

and thus there was somehow no actual termination decision /d. 

The Board concludes that the express terms of Condition S 10. B can fairly be read two ways 

The first reasonable interpretation is that Mr. Hagman's coverage terminated on the date 

Ecology received the Notice of Termination, only to be revived or reissued approximately 28 

days later by Ms. Barney's email. Under that interpretation, the email is a directive by 

Ecology that the site is required to be covered under the CSGP A second equally plausible 

read1ng of Condition SID B is that the submission of a Notice of Termination constitutes a 

modification of coverage for up to 30 days from the date of Ecology's receipt of the Notice of 

Termination. 5 During this 30-day time frame Ecology must determine whether to deny the 

termination request. Ecology refers to the 30-day time frame as the "automatic termination 

process," and acknowledges that an Ecology decision to deny a Notice of Termination takes 

a "permit out of the automatic termination process." Ecology Reply at 5. 

'8 Unlike the actions at issue in the cases cited by Ecology, its action here is not an exercise 

of agency discretion or one of agency inaction, both of which are outside of the Board's 

Jurisdiction See Preserve Our Islands v. Ecology, PCHB No. 08-092 (Feb. 18, 2009) 

(discretionary action not to modify coverage under general NPDES permit or revise water 

quality certification), Lake Entiat Lodge Associated v. Ecology, PCHB No 00-127 (Dec 13, 

2000) (Ecology's failure to act on request to rescind order and amend water right report); 

Weyerhaeuser v Tacoma-Pierce County Health Dep't, PCHB Nos. 99-067, 99-069, 99-097, 

99- 102 (Sept. 23, 1999)(discretionary action not to revoke a solid waste permit). Rather, 

Ecology's denial of the Notice of Termination was an affirmative action contemplated by the 

CSGP. The action taken by Ecology requires Mr. Hagman to continue to operate under the 

terms and conditions of the Permit. Presumably, failure to do so will subject Mr Hagman to 

potential enforcement action and/or penalties Ecology's email denying the Notice of 

Termination is an order appealable to the Board. 

Regardless of how it is characterized, the decision by Ecology is an appealable action 

subject to the Board's jurisdiction under RCW 43.21B.110. The Board denies Ecology's 

motion to dismiss Issues 7-9. The propriety of Ecology's denial of Mr. Hagman's Notice of 

Termination will proceed to hearing 

~. Requ~st for dcc!aratori order :..:ndc:- RC'N 3-1.05.::!10 (!ssue 7) 

In his appeal of Ecology's denial of the Notice of Termination, Mr. Hagman states that the 

r~irtd il~ :)eei\;:, in .... luu~~ a Jcl.idldliulliuiJc• li.a.l u.t= Cllldii plvviJc::J Uy E(..u:v~y Yvas flU~ 

effective to continue the permit under [CSGP] S 10." Mr. Hagman states that he is seeking a 

declaratory order under RCW 34 05 240 and asserts that the Board has jurisdiction to 

decide that request Hagman's Response at 9-1 o 
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The Board's authority to issue a declaratory order under the Administrative Procedures Act 

is set forth in RCW 34.05 240, which provides in relevant part: 

Any person may petition an agency for a declaratory order with respect to the 

applicability to specified circumstances of a rule, order, or statute enforceable 

by the agency. 

RCW 34 05 240( I). For the Board to issue a declaratory order, Ecology is a necessary party 

and the agency must consent to the entry of the declaratory order pursuant to RCW 

34 05.240(7). Boeing v Ecology, PCHB No. 11-050 (Order of Dismissal, August 5, 2011 ). 

Ecology asserts that is has not consented to the Board's consideration of Mr. Hagman's 

declaratory order request. Ecology Reply at 9. Mr. Hagman asserts that the inclusion of 

Issue 7 in the Pre-Hearing Order constitutes consent by Ecology under RCW 34 05.240(7). 

Hagman Response at 11 The Board rejects Mr. Hagman's position. The inclusion of an 

issue in a prehearing order does equate to a party providing written consent to the issuance 

of a declaratory order 

•g The Board's rejection of Mr. Hagman's request for a declaratory order does not prejudice 

h1m in light of the Board's determination above that the email sent by Ecology denying the 

Notice of Termination is an appealable order that is reviewable by the Board. Mr. Hagman 

will have his opportunity to challenge the validity of Ecology's action at the hearing. 

ORDER 

Mr Hagman's Motion for Summary Judgment is DENIED. The Department of Ecology's 

Partial Motion to Dismiss is GRANTED as to Issues 1 and 2, and DENIED as to Issues 7-9 

Mr Hagman's request for a declaratory order is DENIED. 

SO ORDERE this 3'• day of December, 2014 

Joan M Marchioro 

Chair, Presiding 

Kathleen D Mix 

Member 

Thomas C Momll 

Member 

Footnotes 

2 

3 

Because the parties referred to matters outside the pleadings (i e, the CSGP, 

Notice of Termination and Ms. Barney's July 22, 2014 email) and the Board 

considered those materials when considering Ecology's motion. the Board will 

treat that motion as a request for summary judgment See CR 12(b) and (c) (If. 

on a motion to dismiss, 'matters outside the pleadings are presented to and 

not excluded by the court. the motion shall be treated as one for summary 

judgment and disposed of as provided in rule 56.''); Schumacher Painting Co 

v First Union Management. Inc, 69 Wn. App 693, 698. 850 P.2d 1361, 1364 

(1993) rev. den. 122 Wn 2d 1013,863 P 2d 73 (1993)(holding that a CR 12(b) 

(1) motion should be treated as a summary judgment motion when court 

considers matters outside of the pleadings). 

RCW 43 05.902 provides a process by which any such connie! can be 

identified and communicated to the governor, the president of the senate, and 

the speaker of the house. 

Ecology's narrow interpretation in this matter is inconsistent w1th its position in 

Northwest Aquatic Ecosystems, where Ecology did not raise the question of 

JUrisdiction concerning the Board's authority over denials of an NPDES permit 

but merely argued that the Board could only overturn a deCISion to grant or 

deny general NPDES permit coverage under an abuse of discretion standard . 

.,..,__ C~-••'--t H ............ :1 _ .. ...,...._.,~:--'·--. f:' ...... l ... ,..,, 1 ... ~ ...... ;,..t ..,,~ .... U,..-..,_,.....,1_ 
IIIC: IOI..ol U IC:H U IC C::IIIOII VVIIIIIIUIIIVGII.III!;:I ~ .... VIV'tfJ .,) UCIOIUI VI IIIII I 1\.,":::f' 1o<.J1 I.,) 

Notice of Termination did not include appeal language is not dispositive of 

whether the agency action at issue is appealable to the Board. While RCW 

43 21 B 31 0(4) requires that appealable decisions "shall contain a conspicuous 

notice to the recipient that it may be appealed only by filing an appeal with the 
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hearings board", the failure to include this language does not divest the Board 

of its jurisdiction or impact whether the decision may be appealed. 

Although not at issue in this appeal, it is unclear whether the terms of the 

CSGP continue to apply during Ecology's 30-day decision period. Reading the 

language of Condition S10.B in its strictest sense, all requirements of the 

CSGP terminate upon Ecology's receipt of a Notice of Termination and remain 

inapplicable for up to 30 days unless and until Ecology denies the request 

Presumably, that is not Ecology's intent More careful drafting of this provision 

could obviate the uncertainty created by its current wording. 

2014 WL 8514637 (Wash.Pol.Control Bd.) 

End or Document 
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Pollution Control Hearings Board 
State of Washington 

JOHN AND KAREN STEENSMA, APPELLANTS 
v. 

WASHINGTON STATE DEPARTMENT OF ECOLOGY AND BAYES BROTHERS, LLC, RESPONDENTS 

PCHB No. 11-053 
October 4, 2011 

ORDER DENYING RECONSIDERATION 

*1 John and Karen Steensma (Steensmas) filed an appeal with the Pollution Control Hearings Board (Board) challenging a 
letter from the Washington State Department of Ecology (Ecology), regarding water resources for the Bertrand Creek 
Estates Plat. The plat applicant is Bayes Brothers, LLC (Applicant). Ecology filed a motion for summary judgment, and the 
Applicant joined the motion. The Board issued an Order Granting Summary Judgment to Ecology on September 8, 2011. 

The Steensmas filed a timely petition for reconsideration on September 19, 2011. The Board requested that Ecology and the 
Applicant file answers to the petition for reconsideration. After reviewing the summary judgment order, the Steensmas' 
Petition for Reconsideration, and Ecology and the Applicant's answers, the Board denies reconsideration of its decision. 

The Steensmas contend that the Board did not rule on the question of whether Ecology's letter was a decision on the use of 
the existing water right. This assertion is incorrect. The Board did decide that the letter did not constitute a decision by 
Ecology related to all the subject water rights. See Summary Judgment Order at 7. The Steensmas also contend that the 
Board's decision improperly relied upon the existence of a County decision to find the absence of a decision by Ecology in 
the March 8, 2011 letter. The key point, however, which the Board already addressed in its Summary Judgment Order, is that 
Ecology did not make a decision and therefore there can be no appeal to this Board. Other avenues of review, however, such 
as a review of the Whatcom County Hearing Examiner's decision by the Whatcom County Council, are available to the 
Steens mas. 

The Board correctly applied the summary judgment standard and concluded that there were no contested material facts 
necessary to decide that Ecology's letter was not an appealable decision. 

ORDER 

Having found no basis to reconsider the fmal order of the Board, dated September 8, 2011, the Steensmas' Petition to 
Reconsider is DENIED. 

DATED this 4'h day of October, 2011. 

Kathleen D. Mix 
Chair 
William H. Lynch 
Member 
KayM. Brown 
Administrative Appeals Judge, Presiding 

-------- -·------------
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2008 WL 5510422 (Wash.Pol.Control Bd.) 

Pollution Control Hearings Board 

State of Washington 

SYLVIA RIDGE DEVELOPERS, LLC, APPELLANT 
v. 

DEPARTMENT OF ECOLOGY, RESPONDENT 

PCHB No. 07-139 
March 14, 2008 

ORDER GRANTING SUMMARY JUDGMENT TO ECOLOGY 

*1 This matter comes before the Pollution Control Hearing Board (Board) on cross motions for summary judgment filed by 
Appellant Sylvia Ridge Developers, LLC (Sylvia Ridge) and Respondent State of Washington Department of Ecology 
(Ecology). 

Clydia J. Cuykendall, Attorney, represented Sylvia Ridge. Ronald L. Lavigne, Assistant Attorney General, represented 
Ecology. 

The parties submitted this matter to the Board for its consideration on the written record without oral argument. Kay M. 
Brown, Administrative Appeals Judge, presided. Board Members Kathleen D. Mix, Chair, William H. Lynch, Member, and 
Andrea McNamara Doyle reviewed and considered the pleadings and record pertinent to this motion, including the 
following: 
1. Sylvia Ridge Developers, LLC Motion for Summary Judgment, Declaration of Douglas Truax in Support of Motion for 
Summary Judgment with Exhibits A and B; 

2. Respondent Department of Ecology's Response in Opposition to Sylvia Ridge Developers' Motion for Summary 
Judgment, Attached Exhibit A, and Declaration of Stephanie Werkman in Support of Respondent Department of Ecology's 
Response in Opposition to Sylvia Ridge Developers' Motion for Summary Judgment; and 

3. Reply in Support of Summary Judgment. 

Based on its review of the record and foregoing pleadings, and being fully advised, the Board enters the following ruling: 

BACKGROUND 

In late 2006 and early 2007, Sylvia Ridge applied for, and received, approval on two forest practices applications. In one of 
the applications, Sylvia Ridge indicated that it was planning to convert the harvest site from forest land to a different land 
use. Truax Dec!, Ex. B. 

All of the harvesting operations authorized under the applications were completed in May of2007. Sylvia Ridge's managing 
partner Douglas Trua..~. states that the company has not yet decided what future use to make of the property. For now, Sylvia 
Ridge intends to replant the property with seedlings in the spring of 2008. The seedlings have already been purchased. Truax 
Dec!. and Ex. A. 

'·,\'estl:;•.·:Next ~; 2015 Thomso11 Reuters f\lo claim to orig1n31 IJ .S Governn'en' Works 
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On August 2, 2007, an Ecology water quality program inspector conducted a site inspection of the Sylvia Ridge site. Based 
on the visit, the inspector concluded a National Pollutant Discharge Elimination System (NPDES) Construction Stormwater 
Permit was required. The inspector issued a "noncompliance notification" to Sylvia Ridge on August 7, 2007, requesting that 
it apply for a permit by September 15,2007. Ecology's Ex. A and Werkman Dec/. 

Sylvia Ridge filed an appeal of the noncompliance notification on September 7, 2007. It now moves for summary judgment, 
citing RCW 90.48.420(3), for the proposition that an NPDES permit is not required for nonpoint sources of pollution arising 
from forest practices. Ecology responds that the question of whether the forest practices on the site were "part of a 
construction activity" operation, and therefore subject to NPDES permitting requirements, is an issue of fact not appropriate 
for resolution on summary judgment. For support of its legal position, it cites Condition S l.B.l.a.i. of the construction 
stormwater general permit. It proceeds to argue, however, that it is entitled to summary judgment because the 
non-compliance notification issued by Ecology is not an appealable agency order. 

*2 The Board agrees with Ecology that the noncompliance notification is not an appealable agency order, and therefore does 
not reach the issue of whether an NPDES permit is required in the circumstances presented by this case. 

ANALYSIS 

1. Summary Judgment 

Summary judgment is a procedure available to avoid unnecessary trials on formal issues that cannot be factually supported 
and could not lead to, or result in, a favorable outcome to the opposing party. Jacobsen v. State, 89 Wn.2d 104, 107, 108, 569 
P .2d 1152 (1977). The summary judgment procedure is designed to eliminate trial if only questions of law remain for 
resolution. Summary judgment is appropriate when the only controversy involves the meaning of statutes, and neither party 
contests the facts relevant to a legal determination. Rainier Nat'! Bank v. Security State Bank, 59 Wn.App. 161, 164, 796 P.2d 
443 (1990), rev. denied, 117 Wn.2d 1004 (1991). 

The party moving for summary judgment must show there are no genuine issues of material fact and the moving party is 
entitled to judgment as a matter oflaw. Magula v. Benton Franklin Title Co., Inc., 131 Wn.2d 171, 182, 930 P .2d 307 (1997). 
A material fact in a summary judgment proceeding is one that will affect the outcome under the governing law. Eriks v. 
Denver, 118 Wn.2d 451, 456, 824 P.2d 1207 (1992). In a summary judgment, all facts and reasonable inferences must be 
construed in favor of the nonmoving party. Jones v. Allstate Ins. Co., 146 Wn.2d 291, 300, 45 P.3d 1068 (2002). Summary 
judgment may also be granted to the non-moving party when the facts are not in dispute. Impecoven v. Department of 
Revenue, 120 Wn.2d 357,365, 842 P.2d 470 (1992). 

Here, the Board concludes there are no disputed issues of material fact regarding the question of whether the non-compliance 
notice is an appealable order. Therefore, this issue is amenable to resolution by summary judgment. 

2. Non-compliance notification 

The Board is a creature of statute and has only those powers expressly granted to it or necessarily implied therein. Seattle v. 
Dep't ofEcology, 37 Wn. App. 819,823,683 P. 2d 244 (1984). The Board's jurisdiction is established by RCW 43.218.110. 
RCW 43.21B.ll0(1)(b) provides jurisdiction over orders issued pursuant to ... RCW 90.48.120. Sylvia Ridge contends that 
the non-compliance notification notice is such an order, and therefore the Board has jurisdiction to hear this appeal. 

The key question before the Board to determine whether or not it has jurisdiction over this appeal is whether or not the 
non-compliance notification is an order. If it is an order issued by Ecology pursuant to RCW 90.48.120, it is appealable to the 
PCHB. See RCW 43.21B.l10(1)(b); Helping Homes Development Corp. eta!. v. Ecology & Kalama, PCHB Nos. 02-079 & 
02-080 (2002) (Order Granting Summary Judgment). However, there are several indications that the non-compliance 
notification is not an order. 

'//::::sH:=i·:,Ne:<t ·'f) 2015 Thomson Reut~rs No clairn tJ 'Jriginal U .'3 Governr::e:~\ ';Vorks 2 
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*3 First, the document is captioned "non-compliance notification" and not "order." RCW 90.48.120(1) provides Ecology 
authority to issue a notice when it determines a person has violated, or has the potential to violate, the provisions of Ch. 90.48 
RCW (The Water Pollution Control Act) or Ch. 90.56 RCW (The Oil and Hazardous Substance Spill Prevention and 
Response Act). RCW 90.48.120(1) expressly provides that such a determination does not constitute "an order or directive 
under RCW 43.21B.31 0." 

A further indication the "non-compliance notification" is not an order is that it does not contain the appeal language that is 
required to be included in any appealable decision or order pursuant to RCW 43.21B.31 0(6) and WAC. This provision states: 

An appealable decision or order shall be identified as such and shall contain a conspicuous notice to the 
recipient that it may be appealed only by filing an appeal with the hearings board and serving it on the 
department within thirty days of the date of receipt. 

Ecology's non-compliance notification does not contain any language of this nature. 

A final point Ecology argues is that the water quality inspector that wrote and signed the letter does not have the authority to 
issue an order pursuant to RCW 90.48.120. Werkman Dec/. The inspector states in her declaration that she did not intend the 
document she issued to be an order. 

The Board concludes the non-compliance notification is not an order, and therefore it is not subject to appeal to this Board. 
Accord West v. Ecology, PCHB No. 06-087, Order Granting Motion to Dismiss for Lack of Jurisdiction and Denying Motion 
for Stay (October 12, 2006). 

On this basis, the Board grants summary judgment to Ecology and dismisses this appeal. The Board does not reach the merits 
of the dispute regarding Ecology's determination that an NPDES permit is required for the activities being conducted on this 
site. 

Based on the foregoing analysis, the Board enters the following: 

ORDER 

Summary judgment is granted to Ecology, and this appeal is dismissed. 

SO ORDERED this 14'h day of March, 2008. 

Kathleen D. Mix 
Chair 
William H. Lynch 
Member 
Andrea McNamara Doyle 
Member 
KayM. Brown 
Presiding 
Administrative Appeals Judge 

End of Document 
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