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A. IDENTITY OF PETITIONER

Your Petitioner for discretionary review is Brett Everette, the
Defendant and Appe]lant in this case, asks this Court to review the
decision of the Court of Appeals referred to in section B.

B. COURT OF APPEALS DECISION

Everette seeks review of Division Two's Unpublished
Opinion in State v. Everette, No. 45941-8-Il (Slip Op. fiiéd August
11, 2015). No Motion for Reconsideration has been filed in the
Court of Appeals. A copy of the opinion is attached.

C. ISSUES PRESENTED FOR REVIEW

1. Principles of due process require that the State present
sufficient evidence to prove each of the elements of a criminal
offense beyond a reasonable doubt. Should this Court grant review
and hold that the State has failed to sustain its burden of proving
guilt beyond a reasonable doubt that Everette committed attempted
kidnapping of as’ required by due process? RAP 13.4(b)(3); RAP
13.4(b)4).

2. Whether there is sufficient evidence - to support a
conviction for first degree unlawful possession of a firearm wh_ere
there is no evidence that the appellant had in his possession or

controlled a firearm other than a statement by one witness that she




saw a gun, which was contradicted by another witness who said that
he did not see a gun, and where the gun allegedly seen by the first
witness was not recovered by law enforcement? RAP 13.4(b)(3);
RAP 13.4(b)(4).

3. The jury trial provisions of the Sixth Amendment to the
United States Constitution and Article |, section 21 of the Washington
Constitution require jury unanimity beyond a reasonable doubt of
every essential element of the crime charged. When evidence
indicates two distinct acts, either one of which could form the basis of
a crime of felony harassment, the jurors must be instructed they all
must agree beyond a reasonable doubt on the same act. Did the trial
court abuse its discretion in failing to give a unanimity instruction
when the prosecution presented evidence of multiple events that
could be construed as threatening bodily injury?  RAP 13.4(b)(3);
RAP 13.4(b)(4).

D. STATEMENT OF THE CASE

1. Procedural facts.

A jury convicted Everette of attempted kidnapping in the first
degree; felony harassment; and unlawful possession of a firearm in
the first degree. Clerk’s Papers (CP) 31-33. On October 1, 2014,

Everette filed a brief challenging the convictions. The brief set out




facts and law relevant to this petition and are hereby incorporated
herein by reference.

2. Proceedings on Appeal. On appeal, Everette argued

inter alia that the evidence was insufficient to convict the appellant
of attempted kidnapping in the first degree, that there is insufficient
evidence that he ever owned or possessed a firearm, and that trial
court erred in denying the appellant an extension of time in which to file
a motion for new trial.  Brief of Appellant at 156. The Court rejected
all of Everette's arguments. For the reasons set forth below, he
seeks review.
E. ARGUMENT
It is submitted that the issues raised by this Petition should
be addressed by this Court because the decision of the Court of
Appeals raises a significant question under the Constitution of the
State of Washington and the Constitution of the United States, as
set forth in RAP 13.4(b). |
1. THE STATE PRESENTED INSUFFICIENT
EVIDENCE TO PROVE BEYOND A
REASONABLE DOUBT THAT EVERETTE
COMMITTED ATTEMPTED KIDNAPPING IN

THE_FIRST _DEGREE__AND__UNLAWFUL
POSSESSION OF A FIREARM

Principles of due process require the State to prove all




essential elements of the crime charged beyond a reasonable
‘doubt. U.S. Const. amends. 5, 14; Const. art, |, § 3; Sandstrom v.
Montana, 442 U.S. 510, 99 S.Ct. 2450, 61 L.Ed.2d 39 (1979); In re
Winship, 397 U.S, 358, 363, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970);
State v. Baeza, 100 Wn.2d 487, 490, 670 P.2d 646 (1983).

A challenge to the sufficiency of the evidence admits the
truth of the State's evidence and requires it be viewed in the light
most favorable to the State. State v. Salinas, 119 Wn.2d 192, 201,
829 P.2d 1068 (1992); State v. Green, 94 Wn.2d 216, 220-22, 616
P.2d 628 (1980).

All reasonable inferences from the evidence must be drawn
in favor of the State and interpreted most strongly against the
defendant. Salinas, at 201; State v. Craven, 67 Wn. App. 921, 928,
841 P.2d 774 (1992). Circumstantial evidence is no less reliable
than direct evidence, and criminal intent may be inferred from
conduct where “plainly indicated as a matter of logical probability.”
State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980). A
claim of insufficiency admits the truth of the State’s evidence and all
inferences that reasoﬁably can be drawn therefrom. Salinas, at
201; Craven, at 928.

Evidence is sufficient if, viewed in the light most favorable to




the State, it would permit any rational trier of fact to find the
essential elements of the crime beyond a reasonable doubt. State
v. Hendrickson, 129 Wn.2d 61, 81, 917 P.2d 563 (1996) "A
claim of insufficiency admits the truth of the State's evidence and all
inferences that reasonably can be drawn therefrom." State V.
Salinas, 119 Wn.2d 192; 201, 829 P.2d 1068 (1992) (citation
omitted). In determining whether the necessary quantum of proof
exists, the reviewing court need not be convinced of the
defendant's guilt beyond a reasonable doubt, but only that
substantial evidence supports the State's case. State v. Galisia, 63
Whn. App. 833, 838, 8§22 P.2d 303 (1992).

a. Attempted first degree kidnapping

In this case, Everette took no step towards restraining Ms.
Swanger in a place she was not likely to be found. On the contrary,
Everette confronted Ms. Swanger in the bedroom of the house with
Mr. Martin present. Other people,. including the homeowner Maria
Johnson, knew that Mr. Everette was there and knew where Ms.
Swanger was located.

The testimony shows that Mr. Everette wanted to know
where the “missing” vehicle was located. Although Mr. Everette

allegedly forced Ms. Swanger onto the bed and said that she could




not leave, his actions were not "strongly indicative” of an intent to
abduct. The evidence indicates that during the alleged incident,
Mr. Everette was simultaneously making telephone calls,
apparently requesting other people to come to the house, including
his girlfriend, allegedly for the purpose of beating up Ms. Swanger.

In State v. Green, 94 Wn.2d 216, 227, 616 P.2d 628 (1980)
the Céurt specifically held that incidental restraint and movement of
a victim, standing alone, are not indicative of a true kidnapping. In
Green, the Supreme Court held that there is insufficient evidence to
prove kidnapping as an aggravatorv of murder beyond a reasonable
doubt where the restraint and movement of the victim was merely
"incidental” to and not "an integral part of and was independent of
the underlying homicide." Green,'94 Whn.2d at 227.

[Tthe mere incidental restraint and movement of a

victim which might occur during the course of a

homicide are not, standing alone, indicia of a true

kidnaping.
Green, 94 Wn.2d at 227. In Green, an eyewitness saw a man snhatch
a child from a public sidewalk and take her behind a nearby
apartment building out of view, where he killed her. Sfate v. Green,

94 Wn.2d at 222-23. Another withess also saw the victim being
grabbed and taken around the building. Green, 94 Wn.2d at 224,




b. Unlawful possession of a firearm.

Formef RCW 9.941.040(1)(a) provides that a person is guilty
of unlawful possession of a firearm in the first degree: "if the person
owns, has in his or her possession, or has in his or her control any
firearm after having previously convicted . . . of any serious offense.”

Here, there is no uncontradicted testimony whatsoever to
support actual possession of a gun.  In this case, the only direct
testimony about the gun was that Ms. Swanger testified that Mr.
Everette waved a gun that she identified as a 9 mm handgun owned
by Joey Sanchez. 12/18/13RP at 68. Her testimony is directly
contradicted, however, by Mr. Martin, who said that he thought Mr.
Everette had a gun during the incident, but did not actually see him
with a gun and certainly did not see him wave or brandish a gun.
12/19/13RP at 31, 32, 38. Ms. Johnson also stated that she did not
see Mr. Everette with a gun when he came into her house, and that
if she had seen him enter her house with a gun, she could have
called the police. Because there is insufficient evidence that Mr.
Everette possessed the gun, his conviction for unlawful possession
must be reversed.

‘The Court of Appeals’ affiirmance of Everette’s convictions

for attempted kidnapping and possession of a firearm was based




on a cursory assessment of the facts and merits review by this
Court.

2. - THE COURT ERRONEOUSLY FAILED TO
PROVIDE A UNANIMITY INSTRUCTION ON
FELONY HARASSMENT.

When the evidence indicates multiple distinct acts, any one of
which could form the basis for a conviction, either the State must
elect which act it is relying on as the basis for the charge, or the
court must instruct the jury it must unanimously agree that the same
act has been proven beyond a reasonable doubt; Kitchen, 110
Wn.2d at 411; State v. Petrich, 101 Wn.2d 566, 672, 683 P.2d 173
(1984). Where neither alternative is elected, there a constitutional
error stemming from the possibility some jurors may have relied on
one act while other jurors relied on another. Kitchen, 110 Wn.2d at
409; State v. Badda, 63 Wn.2d 176, 182, 385 P.2d 859 (1963).

Here, the prosecution offered at least three acts describing
potentially threatening conduct by Mr. Everette or alleged accomplice
Joey Sanchez toward Ms. Swanger, The State alleged that when Mr.
Everette was in the bedroom with Ms. Swanger and Mr. Martin, he
threatened to kill Ms. Swanger, threatened to “put new holes in her
head,” and according to Ms. Swanger, “flashed” or waved a 9mm

handgun,




No other witnesses, however, corroborated her claim that he
had a gun, although Mr. Martin said that he thought that Mr. Everette
had a gun. Later, Mr. Everette's accomplices allegedly pushed Ms.
Swanger to the ground while in the alley and then attempted to drag
her to the Pathﬁndér.

Mr. Cochran said that Joey Sanchez pointed a shotgun at Ms.
Swanger while he was in the Pathfinder. The prosecution, however,
did not unambiguously elect any particular threat that must serve as
the basis of felony harassment. The State argued in closing that Mr.
Everette threatened to kill Ms. Swanger in the bedroom and that she
was placed in fear. RP (12/20/13) ét 67, 68. Yet the prosecution
did not limit the jury's consideration to only a particular act or threat;
the prosecutor also referred in closing to the shotgun allegedly
possessed by Mr. Everette’s accomplices in the Pathfinder, which
Mr. Cochran said was pointed at Ms. Swanger. RP (12/20/13) at 71.

F.  CONCLUSION

This court should accept review for the reasons indicated in
Part E and reverse Brett Everette’s convictions consistent with the
arguments presented herein.
[
A




DATED this 10th day of September, 2015.

(@% ctfully submitte
. &

ER B. TILLER, WSBA #20835
Attorney for Petitioner
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| BISAUG 1] AM 9 [0
IN THE COURT OF APPEALS OF THE STATE OVAVASHASIRON

S .

pvsioNn e
STATE OF wAs_HlNGTON, R No. 45941-8-II
| Respondent,
oy l |
BRETT CHARLESEVERETTE, |  UNPUBLISHED OPINION
Aﬁpeliaix;t. :

MAXA, P.J. — Brett Everette appeals his convictions f.or attempted first degree _
kidnapping, first degree unlawful possession of a firearm, and felony harassment We hold that
(1) the State presented sufﬁ§1ent ev1dence to prove that Everette comnutted the “abduct” element
of attempted first degree hdnappmg, (2) the State presented sufﬁcxent evidence that Everette -
was in unlawful possession of a firearm; (3) the trial court was not required to include a
unanimity instruction because Everette’s multiple threats constituted a eontinuing. ceurse of
condﬁc’t; and (4) the trial court did not abuse its discte’don in denyiné Everette’s untimely' motion
fot a new trial. Acco‘rdingly, we affirm Everetie’s convietions. |

o FACTS

Evereﬁe and Kendr.a Swanger .were acquaintances of Joey Sanchez-Juarez. Sdnchez—
Juarez was angry at Swanger because she had taken a car he had received in a drug deal and
returned it to the original owner, her boyfriend’s father, Sanchez-Juarez repeatedly attempted to
cdntact Swanger by text, phone, and social media. Sanchez-Juarez, Everette, and others
.deVeloped a plan to find Swanger and get Sanchez-Juarez’s car back, which included potentially

- harming her,
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On August 12, 2013, Everette came to Maria Johnson’s hotlse looking for Swanger and
Bradley Martin, Swanger’s boyfriend. Johnson told him that they were not in lter house. In fact,
Svstanger e}nd Martin were in'a back bedroom of J ohtleon’s house with the door clpseti. Swanger
eventually let Everette info the room. Everette asked Swanger where Sanchez-Juarez’s car was,
and she rephed that she did not know, Everette became angry, grabbed Swanger s hair and neck,
and threw her onto the bed. . .

According to Swanger, Everette flashed a gun and pointed the gun at her head and body.!
Everette stated that he was not afraid of smashing in Swanger’s face, killing her, putting “some
- new holes in her head” with his frtend’s shotgun, or going back to prison. Report of Proceedmgs
(RP) (Dec. 19, 2013) at 17. Tn addition, Everette told everyone in the room that they could not
leave. Swanger did not feel free to leave. Everette metde several phone cglls, in one instructing
someone to tell Sanchez-Juarez to cor,tte to J ohnseﬂ’ s house. |
Whert Evereite briefly left the room, Martin jetinmed a skateboard underneath the
bedroom depr and he and Swaﬁger jumped out the bedroom window. Swanger ran from
Johnson’s house into an alley. Sanchez-Juarez drove up the alley, pulled up' to Swanger, pointed
a shotgun at her, and asked where his ear was. Sanchez-Juarez then jumped out of the car, pulled

"S'.wanger to the ground, and kicked her. Sanchez-Juarez and another person in the car started

dragging Swanger back to the car before letting her go and driving off. >

1 Martin did not see a gun, but testified that he observed Everette grabbing at the front of his
pants, which gave Martin the impression that Everette was keeping a weapon in }ns pants. .
Martin testxﬁcd he believed Everette had a gun. :
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The State charged Everette with attempted first degree kidﬁalc;ping with a firearm
enhancement, ﬁrst.dcgrce unlawful possession of a firearm, e;nd fglony. harassment with a
firearm en:hancement. The ca.sc proceeded t§ tria!, and the jury found Everette gﬁilty on all
charges on December 20, 2013. On February 10, 2014, the trial court sentenced Everette to life
without the possibility of early release on the atten;pted first degree kidnaﬁping and first degree-
unlawful possession of a firearm convictions, and a standz;rd range of 116 months for the felony
harassment conviction. |

On February 12, 2014, Everette filed a pro se motion for a new trial. He argued that he
had unsuccgssfully fried to cbntact his trial attorney dun'ﬂé preparétions for trial and that newly
(discovered informa'tion c'lex.nonstratcd that there were no phone records supporting witness
testimony that Everette had made calls to Sanchcz-Juarez.' Everette filed a notice of appeal on .
Fébruary 14,2014. On February 25, 2014, Everette st'xbm‘itted addit.iot'mal pro se motions in
suplport of his motion for a new trial. CP 150-63. Because Everette claimed incffecti;/;e
assistance of couﬁsél, the trial court appointed new counsel, who filed a second notice of appeal
on March 10, 2.014. Everette’s new counsel also submitted a memorandum in support of his
motions for a new trial, which seeme‘d to argue that counsel required additional time to
investigate Everette’s cla-ims.

The trial coint.denied Everette’s motion for a new trial because (1) it was not ﬁlec'l within
the time limits spec'iﬁed by CrR 7.5(b) and there was no basis to extend the time for ﬂling, and .

(2) CrR 7.5(2)(3) di& not apply because Everette did not producg: newly discovéred evidencg énd
| the evidence would not have chariged the outcome of thé trial. CP 189. In addition, the trial
court cox.lcl'u_ded that it did not have j-urisdicﬁoﬁ to address the issues Everette raised it his

motion§ because he already had filed a notice of appeal and therefore the trial court was not
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| permitted td rule on motions without r‘eceiving permission from dle Court of Appeals under RAP
7.2(e). | | |
| Everette appeals his convictions dnd the trial court’s denial of his motion for a new trial.
| ANALYSIS |
- A, SUFFICIENT EVIDENCE |
' . Everette challenges whethel.' the State presex{ted sufficient evidence for a ireasonable jdry
to ﬁnd him guilty of the chargéd of attempted first deg_rdg.' kidnapping and first degree unlawful -
possession of a ﬁregrm. We bold that there \.;vas sufficient evidence for a‘ reasonable jury to
convict Bverette of both charges.
| " The test for dete:mining sufficiency of the evidence is whether, after viewing the-
evidence in the light most favorable to the State, any rational trier of fact could have found guilt
beyond a reasonable doubt. State V. Homan 181 Wn.2d 102, 105 330 P.3d 182 (2014). Ina
su.ﬁ'iclcncy of the evidence claun the defendant admits the truth of the State's evidence and all
reasonable inferences drawn from that evidence. Id. at 106, Credlbxhty determinations are made
by the trier of fact and are not ‘'subject to our review. State v. Miller, 179 Wn. App. 91 105,316
P 3d 1143 (2014). Circumstantial and direct evidence are equally reliable. Id.
1. Attempted First Degree Kidnapping
Everette challenges the sufficiency of the State’s évidence dn one element of attempted
first degree kidn_appihg: whether Everette made a substantial step toward intentionally
“@bducting” Swanger. We hold that the State presented sufficient evidence to prove this
element. | ' N
Under RCW 9A.40.020(1), a pers;on is guilty of kidnapping in the first degree if he or dhe

“intentionally abducts another person with intent: . . . (¢) To inflict bodily injury on him or her;
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or (d) To inflict extreme mental distress on him, her, or a third person.” RCW 9A.40.010(1)
defines “abduct” as restraining a person by either “(a) secreting or h:.alding him or her in a place
where he or she is not likely to be found, or (b) using or threatening to use deadly force:”2 A
person is gﬁilty.o,f criminal attempt to commit a crime if “with intent to commit a specific crime,
he or she does any act which is a substantial step toward the commission of that crime.” RCW
9A.28.020(1). |

EBverette concedes that the State presented evidence that he restrained Swanger, but he
argues that the State failed to present evidence that he aﬁ&nﬁted to hold Swanger in a place that
she was not likely to be found because the bedroom in Johnson’s house was not such a place.
However, this argument ignores the fact that RCW 9A.40.010(1) aliovs}s the State to prox;e
abduction by establishing .t'hat the defendant restrained a per'so.n using or timreatening t0 use
deadly force. o

Here, the evidence showed that Evérette threatened to use deadly force .on Swanger.
Both Swanger and Martin testified that Bverette made several threats involving deadly force,
inchiding threatening to kill Swanger and threating to put “some new holes in her head,” Whﬂe
reStraining her m Johnson’s bedroom. RP (Dec. '19; 20i3) at 17. We hold that this evidence was
.sufﬁcient for-a réasonable jury to find that Everette restrained S§vanger by threatening her with
‘deadly force, and therefore that sufficient evidence was presented for_a reasonable jury to find

that he “abducted” her,

4

2RCW 9A.40.010 was recently amended. See LAWS OF 2014 ch. 52 § 2. The amendment d1d
not mlpact the subsection that we rely on for our analysis.
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g 2. Unlawful Possession of a Fireaﬁn

Everctte argues that the State failed to present sufficient evidence of h.is unlawful
possession of a firearm because only Swanger testified to actually seeing him in posséssion ofa
firearm.. We hold that the State presented suﬁicieﬁt evidence of Everette’s unlawful possession
of a firearm.

Under RCW 9.41.040(1)(), & person “is guilty of the crime of unlawful possession of a
firearm in the first degree, if the person owns, has in his ;r her possession, or has in his or her .
control any fircarm after having previously been convicted” of any seribus offense.* The State
must prove that the defendant.knowingly owned, possessed, o'r controlled the firearm, State v.

" Williams, 158 Wn.2d 904, 909-10, 148 P.3d 993 (2006). Everette stipulafed at trial that he.had
previously been conviclted of a serious offense. Therefore, the issue is whether there was
sufficient evidence to establish that he k.nowingl); owned, possessed, or controlled a firearm.

The State prcsgnted evidence that' Swanger saw Everette possessing a handgun: Martin
did not seé Everette in possession of a gun, but he testified that he believed Everette possessed a
handgun because lie frequently reached.down into the top of his pants. |

| Everette argues that Swanger’s tesﬁﬁlony was Mcoﬁsistent with Johnson’s and Martin’s
testimony. Johnson testified that she did not see Everette with a gun vyheti he came into her
house, RP (Dec. 1'8, 2013) at 156, and Martin testified that he did not see a gun. However, we
defer to the trier of fact on decisions resolving conflicting testimony and the credibility of

witnesses. Miller, 179 Wn., App. ét 105. We hold that based on Swanger’s testimony, _ihe State

3 RCW 9.41.040 was recently amended, See LAWS OF 2014, ch. 111, § 1. The amendments did
not add to or subtract from the language of RCW 9.41.040(1)(a).

6.
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“presented sufficient evidence for a reaspnablé jury to find beyond a reasonable doub't that
Everétte possgssed a firearm. |
B. UNANIMITY INSTRUCTION —~ FELONY HARASSMENT
| Everette argues that his conviction of felony harassment violated his right to & unanimous
vcrciict because the jury could have convicted him based on mﬁltiple purported threats. We hold
that these acts were paﬁ ofa confimiing course of conduct and therefore there was no need for a
unanimity instruction. |

We review de novo whether a unanijmity insﬁ:ucti_on is required. See State v. Furseth, 156
Wn. App. 5 16, 520, 233 P.3d 902 (2010). Because the failure to give a una:nimity instruction is
ah error of constitutional magnitude, a défendant may raise the issue fo£ the first time on appeal.
State v. Locke, 175 Wn. App. 779, 802, 307 }5.3d 71 (2013), rev'iew denied, 179 Wn.2d 1021
| (2014). | |
| To convict Everette for felony harassment, one of the elements that ﬁe State had to prové
'beyon.d a reasonable doubt.was that Bverétte knowingly threatened to kill Swanger. RCW
9A.46.020(1)(a)(i), (2)(b); State v. Mills, 154 Wn.éd 1, 10-11, 109 P.3d 415 (2005). ‘Everctte |
_ argues thét there was evidence of three possible threats: tl) his threat to kill Swanger, (25 h]S
threat to shoot Swanger in the head, (3) and his éesturing with 1:he>'ha.ndéun.4 He, therefore,

argues that a unanimity instruction was required.

4 Everette also argues that the jury could have convicted him of felony harassment based on
Sanchez-Juarez pushing Swanger to the ground and attempting to drag her to the car, and
Sanchez-Juarez’s implied threat to shoot Swanger when he pointed a shotgun at her. However,.
the jury instructions regarding felony harassment did not allow the jury to conviet based on an
accomplice liability theory. We presume the jury followed the tiial court’s instructions unless
demonstrated otherwise, Stafe v. Curtiss, 161 Wn. App 673, 698, 250 P.3d 496 (2011).
Therefore, we reject tlns claim,
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For a conviétion to be constitutionally valid, a unanimous jury must conclu@e that the
" accused committed the criminal act ;:harged. State v. Kitchen, 110 Wn.2d 403, 411, 756 P.2d
105 (1988), abrogated on other grounds, In re Pers., Restraint of Stockwell, 179'Wn.2d 588, 3 1 6
P.3d 1007 (2014). When multiple incidents are alleged, any one of which could constitute the
crime charged, the jury fnust.unanirhously agree on wh‘ich incident constitutes the crime. Id..
| ‘ Unde_r these circumstances, unless tk;e State elects which incident it will fely én for the |
convi;tion, a trial court must instruct the jury that all 12 jurors must agree that the same
underlying criminal act has been proved beyond a reasonablé doubt, " Id.

However, the defendant is not entitled to a unannmty instruction if the evidence shov;ls
that multiple ac;ts constitute a coﬁtinuing course of _c6nduct. Locke, 175 Wn. App. at 803, A
continuing course of conduct invo.lves an o;xgoing' enterprise with a single objective. Jd We
. evaluate the factsin a cbmmon sense manner to determine whetherva.defcndant'si multiple acts
. const_‘itute a continuing course of conduct. Id.

A c.Ontinuing court of conduct exists where “multiple acts of the charged crime were -
'committed with a single purpose against one victim in a short period of time.” /d, In Statevl;. |
Crane, the Supreme Court applied the continuing 001'1rse of conduct exception to nmltiple acts of
assault against a victim over a two-ﬁour period. 116 Wn.2d 3 1_5,330, 804 P.2d 16 (1991_’),
ovérruled on other grow::ds In Pers. Restraint of Andres'.s'_, 147 Wn.2d 602,.56 P.3d 981 (2692).
Similarly, in State . Marko, we held that a defcndaﬁt’s_statements to two different people over
90 minutes constituted a cr')ntin'uing course of conduct for the crime of intirnidating & Witness.
107 Wn. App. 215, 221,27 P.3d 228 (2001).

Here, Bverette’s threats occurred over a sﬁort period of time, against the same person,

and in the same place. Therefore, we hold that the threats constituted a continuiné course of
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conduct and that no unanimity instruction was required. Accoidingly, we hold that the trial court
did not err when it did not give a unanimity instruction for the felony harassment cha.rge.
C..' DENIAL OF I\-TEW TRIAL MOTION '

Everette argues that the trial court. erred in dgnying his motion for a new trial on the
grounds that the moﬁon:was untimely, Everetté argues the trial coun‘ erred by not extending the
time for filing his motion. We disagree. - |
. We review for an abuse of discretion a trial court's denial of a moii.on for a new tria;l.
State v. Pete, 152 Wn.2d 546, 552, 98 P.3d 803 (2004). A trial court abuses its discretion by
reaching a conclusion no reasc_)nablf;: judge \;vould reach. Id We will revérs;a a trial court’s denial
of a new trial motion only where the moving party clearly shows that the n.-ial court abused its -
discretion. See id. . | |

CtR 7.5(b) provides that a motion for a new trial must be served and ﬁled within 10 days
after the verdict. The rule also provides that the court “in irs discretion” may extend this time,
CR 7.5(b) (emphasis added). |

Here, Everette’s motion for a new trial was uqtimely; he filed his first pro se motion for a
new trial several weeks after the jury’s ._guilty verdict. The trial court had the discretion under
CrR 7.5(b) to extend the time for filing the motion, but the t'rial court chose not to extend the
time, Everette provides no explanation for why the trial court should have considered the
untimely motion. Therefore, ﬁe hold that the trial court did not abuse its discretion in denying '

the motion on the basis of untimeliness.’

5 Bverette also argues the trial court erred when it found that it had lost jurisdiction to decide his
motion for a new trial because Everette already had filed a notice of appeal. We agree. See RAP
7.2. However, because the ttial court also denied the motion based on untimeliness, this error is
harmless. ‘
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Everette also assigns error to the tnal court’s conclusions that (1) CrR 7. 5(a)(3) did not -
apply because Everette did not present newly discovered evidence and (2) even if Everette’s
attorney had presented the evidence, it would not have changed the outcome of the trial.
However, Bverette fails to provide any aréumeﬁt showing that these conclusioﬁs are erroneous in
any mateﬁal respect. Therefore, these assignments of error are waived. RAP 10.3(a)(6), Ames v,
| Ames, 184 Wn. App. 826, 850, 340 P.?{d 232 (2014), review denied, No, 91511-3 (Waéh. July 8,
2015). '

* We affirm Everette’s convictions.

A majority of the panel havmg determined that thlS opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accorda.nce w1th RCW

2.06.040, 1t 1s so ordered.

MAXA DI, ¥
We concur;

'l

LZE, T,

fz#wﬁfm {

SUTTON, J.
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