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A. IDENTITY OF PETITIONER

Julie Rogers, respondent below, asks this Court to accept review of
the Court of Appeals’ decision terminating review. See Part B.
B. COURT OF APPEALS DECISION

Petitioner Julie Rogers, seeks review of the Court of Appeals’
decision entered on August 18, 2015, by which the court reversed the trial
court’s order vacating a dissolution decree and granting a new trial. A
copy of this decision is attached.
C. ISSUES PRESENTED FOR REVIEW

l. Where the burden of proof in the trial court is clear and
convincing, does an appellate court review a trial court’s factual {indings
for substantial evidence, or for “highly probable substantial evidence™?

2. Using the “highly probable substantial evidence” test, did
the appellate court here usurp the trial court’s role as fact-finder?

3. When a court evaluates the conduct of spouses in litigation,
must it consider the fiduciary duty the spouses owe to one another?

4. Where a discovery violation is revealed post-judgment, and
a triai court grants a new trial on that basis, is that decision reviewed for
“clear crror” or “highly probable substantial evidence™?

5. Where a party contributes to the malfeasance of his

attorney in the handling of trust monies, may the party be held to account?



6. Where a spouse indisputably misrepresented and
misconducted himself during marital dissolution proccedings, violating
court orders and his fiduciary duty, does it make sense to relieve him of all
consequences, or does that contravene public policy and encourage
divorcing spouses to behave in “take no prisoners” litigation?

D. STATEMENT OF THE CASE

Rogers and Schneiderman were married for 19 years. During the
marriage, Rogers performed the family domestic labor, including the
primary care of the parties’ two children, and Schneiderman grew a
lucrative medical practice and related businesses.

The parties’ marriage ended by decree entered after a trial to a
referee, concluding protracted litigation over financial issues, including
Schneiderman’s income, which had exceeded $1 million annually
preceding separation. Schneiderman claimed his 2010 income was
sharply lower and would continue to be. The referee essentially adopted
Schneiderman’s prediction of income in the $600,000 range, relying on
the 2010 figures. As Rogers later proved, Schneiderman, who controls
when and how much to pay himself, manipulated his 2010 income and
misrepresented his 2011 income during trial in July 2011.

The trial court later vacated the decree on the basis that

Schneiderman “made deliberate, false representations of a material fact



(i.e., his income), which he knew to be false, with the intent of misleading
[Rogers] and the Referce as to his actual income.” CP 870. The trial
court found Rogers had proved Schneiderman’s misrepresentation and
other misconduct by clear and convincing evidence. Id. The court
dctailed this evidence in eight pages of findings. CP 869-876. The court
also found Schneiderman committed “egregious and systemic discovery
violations,” which also justified vacating the decree, as did
Schneiderman’s misconduct in regard to funds he was ordered to place in
trust pending trial. CP 873-875, 875-877.

Schneiderman appealed and Division Two, reviewing the trial
court’s findings for “highly probable” substantial evidence, reversed. The
appellate court did not disagree that Schneiderman misrepresented his
income in his dissolution proceeding, or that he violated discovery orders
and rules, or that his conduct was intransigent, or that he failed to comply
with the court’s orders regarding placement of funds into trust. Rather, the
court disagreed with the trial judge that this was persuasive enough
evidence to justify vacation of the decree.

For example, the trial judge found persuasive a sprcadsheet
prepared by Schneiderman’s CPA that showed his 2011 income to be
“three times the income to which he testified and nearly twice the income

the referee ultimately determined.” CP 871. Schneiderman’s CPA sent



Rogers the spreadsheet in 2012, post-decree, with a demand that she pay
tax on the income carned through July 2011, the month of trial. The trial
judge found the spreadsheet corroborated by a Medicare reimbursement
report and Schneiderman’s 2011 tax return, which showed his
“community” income (i.c., carncd through trial) to be $743,030. CP 615,
871." Schneiderman failed to offer any rebuttal to these financial
documents and, when the court challenged him on this point in the
hearing, conceded there was no evidence other than his own testimony to
support his claim that he earned most of his 2011 income after trial. RP
(09/17/13) 23. The trial court found him not “credible.” CP 876.
Division Two declared the trial judge “misinterpreted” the CPA
spreadsheet and overvalued the Medicare information, which the appellate
court saw as having “dubious” value. Slip Op., at § 50. Division Two
also credited a piece of evidence (an apparently self-made “Quicken
Report” of 2011 personal deposits) produced by Schneiderman which the
trial judge plainly discredited. Slip Op., at 51 & 52; CP 871
(Schneiderman “‘has not provided any documentation ...”). The appellate
court ignored the 2011 tax return, where Schneiderman told the IRS he

had madc nearly $750,000 from January to July 2011.

' On his tax return, Schaciderman deducts as a “community income allocation” onc-half
his income carncd through trial, $371,515 (total = $743,030). CP 615. Hc predicted in
trial testimony it would be half that and sworc in the CR 60 procceding it was only
$356,506, a claim the appellate court endorsed. Slip Op., at §52. .



The trial court found Schneiderman’s “false and misleading
assertions” were relied on in setting spousal maintenance and distributing
the parties’ property, undermining the equity of the result. CP 871.
Division Two disagreed, finding instead that neither Rogers nor the
referee relied on the misrepresentations. Slip Op., at § 48. The appellate
court found, instead, that because neither Rogers nor the referee accepted
Schneiderman’s assertions at face value, the misrepresentations had no
effect. In other words, because Rogers continued to argue Schneiderman’s
income was higher than he was (mis)representing and because the referee
picked a figure slightly higher than Schneiderman’s, there was no
unfairness or damage to the truth-seeking process. Slip Op., at §47.

The appellate court also disagreed with the trial court’s discovery
sanction, supported by its findings that Schneiderman deliberately failed to
disclose information, including as to his other business interests, and that
his “knowing concealment” of this property violated his fiduciary duty.
Slip Op., at § 70-74; CP 874-875. Departing from precedent, again on
the basis of the “highly probable substantial evidence” standard, Division
Two tasked Rogers for not doing more to overcome Schneiderman’s
intransigence. Slip Op., at § 72.

Divisibn Two also reversed the trial court’s finding that

Schneiderman was complicit in the mishandling of trust funds held for the



parties by his attorney, about which Rogers learned post-trial by means of
a WSBA disciplinary action. CP 872; Slip Op., at ] 65. Schneiderman
failed to deposit funds to the account as ordered (including the 2011 funds
he failed to disclose) and refused to aid in the effort to discover what
amount the account should hold, which remains a mystery of consequence
to Rogers, since she was awarded the funds in the account.
E. ARGUMENT WHY REVIEW SHOULD BE GRANTED

An appellate court generally defers to a trial court;s factual
findings, regardless of the burden of proof at trial. For example, in a
recent case involving a “clear and convincing” burden of proof, this Court
declared “{w]e will uphold the trial court’s findings if they are supported
by substantial evidence.” In re Dependency of K.D.S., 176 Wn.2d 644,
652, 294 P.3d 695, 699-700 (2013). However, in this case, Division Two
departed from this standard, declaring instead that “because the standard
of proof ... is clear and convincing evidence, the substantial evidence
must be highly probable.” Slip Op., at ¥ 37. On that basis, the appellate
court then dismantled the trial court’s order.

As it turns out, there is a pervasive confusion in the Washington
appcllate courts regarding this “highly probable substantial evidence”
standard. Our appellate courts, including this Court, at times declare the

standard for review of factual findings to be “substantial evidence” and at



other times declare it to be “highly probable substantial evidence.” This is
a conflict within this Court (compare K.D.S., supra, with In re Marriage
of Schweitzer, 132 Wn.2d 318, 329, 937 P.2d 1062 (1997)) and within and
between different panels and different divisions of the Court of Appeals.
Sec Rescarch Appendix and § E. 1, below. This widespread conflict
justifies review under both RAP 13.4(b)(1) and RAP 13.4(b)(2).

This issue is also one of substantial public import (RAP 13.4(b)(4))
because standards of review “balance the power among the courts,
enhance judicial economy, standardize the appellate process, and give the
parties in a lawsuit an idea of their chance of success on appeal.” Peters,
The Meaning, Measure, and Misuse of Standards of Review, 13 LEwWis &
CLARK L. REV. 233, 238 (2009). All of these benefits are thwarted by
the present confused state of the law, as this case demonstrates. This
Court should accept review to make clear, as has the Vermont Supreme
Court, that “[i]f the trial court, with substantial evidence before it,
concludes that this evidence is clear and convincing, we will not upset that
finding.” Lincoln v. Emerson, 137 Vt. 301, 303-304, 404 A.2d 508
(1979), overruled on other grounds, Contractor's Crane Serv. v. Vt. Whey
Abatement Auth., 147 Vt. 441,519 A.2d 1166 (1986).

This case also raises another issue of substantial public import, the

standard of conduct that applies between spouses as they dissolve their



marriage. Here, the appellate court accepted that the husband engaged in
misrepresentation, violated discovery, and was intransigent. Where the
trial court saw this misconduct as undermining the fairness of the trial, the
appellate court gave the husband a pass, declaring, essentially, that all is
fair in dissolution proceedings. Washington law disagrees, holding
spouses to a duty higher than applies to arms-length business competitors,
for example. Rather, spouses, even as they divorce, have a fiduciary duty
to one another, including a duty to disclose, reflecting the special nature of
marriage and the mutual trust it requires. As a matter of public policy, this
fiduciary duty encourages the least amount of collateral damage from
dissolutions, protecting the spouses, but also the extended network of
relationships constellating around them. Here, the appellate court turns its
back on this policy, defying precedent and doing injury not only to Rogers
but also to marriage as an institution. RAP 13.4(b)(1}2), and (4).

This case raises additional issues justifying review, including
whether a discovery sanction is reviewed for cléar error, as Division Three
has held, or whether it is reviewed for “highly probable substantial
evidence,” as Division Two herc holds. RAP 13.4(b)(2). Finally, this
case raises an important issue regarding whether a party found to be

complicit in the mishandling of trust funds may be held to account, along



with his attorney. RAP 13.4(b)(4). For all these reasons, Rogers
respectfully requests this Court grant review of Division Two’s decision.
l. THE STANDARD OF REVIEW FOR FACTUAL

FINDINGS SHOULD NOT VARY ACCORDING TO
THE BURDEN OF PERSUASION AT TRIAL.

Our present standards of review are of relatively modern vintage.
Peters, supra, at 237-238. As one expert notes, the idea of using standards
has a long history, “but the articulation of those standards is a fairly recent
and still not always clear development.” Martha S. Davis, Standards of
Review: Judicial Review of Discretionary Decisionmaking, 2 J. APP.
PRAC. & PRocess 47, 47 (2000) (emphasis added).

Lack of clarity can arise from imprecise or ambiguous definitions
and from failure by judges to recognize and consistently apply the
standards. Peters, supra, at 248-258. Imagine a game of “telephone”
played across several decades of judicial opinions.”> For example, in an
effort to define a standard, courts may “heap[ ] on qualifiers and
explanations so that [the standard] becomes more convoluted...” /d., at
248. This phenomenon helps to explain the idiosyncratic “highly probable

substantial evidence” standard that pervades Washington cases.

2 " M (e . .
© As the “telephone™ metaphor reminds, the shift to electronic rescarch has potential both
to aid in the clear development of legal standards and to rapidly propagate crrors.



This confusion appears to start with /n re Sego, 82 Wn.2d 736,
738,513 P.2d 831, 832 (1973), where the court first declared the burden
of proof for when the State seeks to terminate a parent’s rights to be clear
and convincing. This means the ultimate fact in issue must be shown at
trial “to be ‘highly probable.”” Id., at 739. However, on appeal, the court
remained “firmly committed to the rule that a trial court's findings of fact
will not be disturbed on appeal if they are supported by ‘substantial
evidence.’” Id., at 739. But the court went on to say it would inquire “not
merely whether there is "substantial evidence" to support the trial court's
ultimate determination of the factual issue but whether there is "substantial
evidence" to support such findings in light of the "highly probable" test.”
Id., at 739-40. Much mischief has followed this elaboration.

Shortly after Sego, the standard of review question was expressly
discussed in some of the cases. For example, one panel noted the
possibility the Sego court fashioned a new standard of review, but also
noted the Sego court relied only on cases addressing the burden of proof
for the fact-finder (not the standard of review). In re Welfare of Kier, 21
Wn. App. 836, 839 n.1, 587 P.2d 592, 594 (1978). The Kier court rejected
any new “highly probable” standard of review because Sego endorsed the

proposition that an appellate court cannot evaluate the credibility or
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weight of the evidence and that is precisely where the “highly probable”
standard of review would lead.

Because we cannot envision any means of applying the

Sego "high probability test" without inexorably passing

upon the quality of the evidence, we have chosen to follow

the traditional substantial evidence quantitative rule as

clearly supported by the rationale of the [Sego] opinion.

Id.; accord, In re Welfare of Ott, 37 Wn. App. 234,237 n.2, 679 P.2d 372
(1984).

Subsequently, Judge Morgan of Division Two noted the “highly
probable” test had “caused confusion.” In re Dependency of C.B., 61 Wn.
App. 280, 284, 810 P.2d 518 (1991). He said the confusion from
conflating the burdens of persuasion and production and attempted to
reconcile the language in Sego by noting that the burdens work in tandem.
Id., at 282-283 and 285-286. In Division One, Judge Kennedy endorsed
this analysis, explaining as follows:

Like all evidentiary standards, the clear, cogent and

convincing burden of proof contains two elements: (1) the

amount of evidence that is prerequisite to submitting the

question to the trier of fact (often referred to as the burden

of production)--which only need be met by substantial

evidence; (2) the burden of persuasion--the trier of fact (not

the appellate court) must be persuaded that the fact in

issue is "highly probable." (Citations omitted.)

Colonial Imps. v. Carlton N.W., 83 Wn. App. 229, 239,921 P.2d 575,

579-80 (1996) (emphasis added). Judge Kennedy concluded, regardless of

11



the burden of persuasion, “[t]he appellate function should, and does, begin
and end with ascertaining whether or not there is substantial evidence
supporting the facts as found.” Id., at 238.

Nevertheless, absent resolution from this Court, the matter remains
unsettled, with numerous decisions using one standard and numerous
others using a different standar'd. See Research Appendix. Washington
commentators echo this confusion. For example, the WasHINGTON
APPELLATE DESKBOOK in one place declares the standard for review of
factual findings to be substantial evidence, then, in another place,
mentions the highly probable substantial evidence test, bu£ without any
analysis or context. Compare § 18.4 with § 18.7(10). In WASHINGTON
PRrRAcTICE, the author notes that where the trial court applies a clear and
convincing burden of proof, “[t]he case law ... reflects considerable
ambivalence about the proper standard of review.” Tegland, S wa.
PRACT., Evidence Law and Practice 301.3 (5‘h Ed.). Elsewhere, the
author notes the “long-standing debate” over what Sego means. Weber,
21 wa. PraAcT., Family and Community Prop. L. §§ 51.29 and 51.30.

Other states have debated this issue, perhaps originally California,
when Justice Traynor, in dissent, argued in favor of an elevated standard
of review where the burden of proof is not preponderance of the evidence.

Stromerson v. Averill, 22 Cal. 2d 808, 817-181, 141 P.2d 732 (1943).
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The Vermont court, in a case contemporaneous to Sego, alluded to
the debate on its way to adhering to the “substantial evidence” standard.
Lincoln v. Emerson, supra, 137 Vt. at 303-304. As did Judge Morgan, the
Vermont court noted the importance of harmonizing the standard across
the burdens of proof, from preponderance to beyond a reasonable doubt.
Id., at 304. For example, in a criminal context, neither a trial court nor an
appellate court can set aside a jury verdict just because it “may conclude
the evidence is not convincing, or may find the evidence hard to reconcile
in some of its aspects, or may think some evidence appears to refute or
negative guilt, or to cast doubt thereon, ...” State v. Randecker, 79 Wn.2d
512,517-18,487 P.2d 1295, 1299 (1971). In other words, “it is
unnecessary for the court to be satisfied of the defendant's guilt beyond a
reasonable doubt.” /d. Rather, the reviewing court “is only empowered to
determine whether there is ‘substantial evidence’ tending to establish
circumstances on which a necessary element of a crime may be
predicated.” Randecker, 79 Wn.2d at 517.

Basically, this boils down to a question about who is the fact-
finder. If it is the trial court, then appellate review is limited to asking
whether there cxists “a sufficient quantum of cvidence in the record to
persuade a reasonable person [i.e., the trial judge] that a finding of fact is

true.” Pardeev. Jolly, 163 Wn.2d 558, 569, 182 P.3d 967, 972 (2008).
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The question is not whether the appellate court would find the facts as did
the trial court; rather, “[i]f substantial cvidence supports a finding of fact,
an appellate court should not substitute its judgment for that of the trial
court.” Id. (“Court of Appeals erred in reversing the trial court’s finding
of fact”). Again, this restraint on the appellate court serves many
purposes, including avoiding many “useless appeals,” because counsel can
accurately advise their clients that the appellate court does not retry the
facts of the case. WASHINGTON APPELLATE PRACTICE DESKBOOK,
Standard of Review § 18.4. The “highly probable substantial evidence”
standard defeats those pufposes. This Court can and should clarify that
the standard for appellate review of trial court factual findings is
substantial evidence, regardless of the burden of persuasion.

2. ANY REVIEW OF THE TRIAL COURT’S FACTUAL

FINDINGS SHOULD NOT INVOLVE APPELLATE
FACT-FINDING, AS OCCURRED HERE.

This case illustrates too well how this elevated standard of review
leads to appellate fact-finding, as predicted by the Arizona court. “If an
appellate court were to apply different standards of review depending on
the burden of proof required for the particular proceeding, it would be
substituting its resolution of factual issues for that of the trier of fact.”
Denise R. v. Ariz. Dep't of Econ. Sec., 221 Ariz. 92, 93, 210 P.3d 1263,

1264 (Ct. App. 2009). This is precisely what happened here, over and

14



over again. Upon declaring the standard of review to require “highly
probabie substantial evidence,” Division Two repeatedly substituted its
own view of the facts for those of the trial judge, a flagrant exercise in
appellate fact-finding, as discussed above and below.

Not only is this reweighing of the evidence by the appellate court
here improper, it is often just plain wrong. For example, Division Two
states Rogers made one motion to compel when she made two; states the
Medicare information is of “dubious value” because it describes 2012
reimbursements, when it actually includes 2011 data as well; states there
was a sum certain in the trust account at trial ( 11) when, actually, the
attorney admitted he did not know the amount (Br. Respondent, at 14) and
no one knows yet how much money should have been there; and, when
evaluating the evidence on income, discounts or ignores the tax documents
in which Schneiderman himself declares his 2011 income to be two or
three times what he testified to at trial.

Repeatedly, the trial court demonstrated a much better grasp of the
facts and the record, reinforcing that it is better positioned than the
appcllate court to do this job. Substantial evidence supported the trial
judge’s findings. The trial judge applied the proper standard of proof.

Under the usual standard of review, her order should have been affirmed.

15



3. THE STANDARD FOR MISREPRESENTATION MUST
REFLECT THE POLICY THAT SPOUSES BEAR A
FIDUCIARY DUTY TO ONE ANOTHER.

Division Two agreed with the trial court that Schneiderman
engaged in misrepresentation regarding his income, but gave him a pass
on the conduct because “neither Rogers nor the refere‘e relied on [the
misrepresentations] and they did not prevent Rogers from fully and fairly
presenting her case.” Slip Op., at § 48. As a matter of common sense, it is
hard to discern how Rogers could “fairly” present her case when
Schneiderman was actively misrepresenting and withholding the facts over
which he had exclusive control. Moreover, Division Two can rcach this
“no harm/no foul” conclusion only by ignoring Washington law and
policy on marriage, which provides that spouses “owe cach other the
‘highest fiduciary duties.”” In re Marriage of Lutz, 74 Wn. App. 356, 369,
873 P.2d 566 (1994) (quoting Peters v. Skalman, 27 Wn. App. 247, 251,
617 P.2d 448 (1980)). These duties do “not cease upon contemplation of
the dissolution of a marriage.” Seals v. Seals, 22 Wn. App. 652, 655 590
P.2d 1301 (1979) (citations omitted).’ In particular, these duties include
full disclosure. Id. Holding spouses to this standard is but one of the

myriad ways Washington law supports marriage, including after

? Indeced, Division Two relics primarily on a casc involving medical malpractice, Dalton
v. State, 130 Wn. App. 653, 124 P.3d 305 (2005), as well as other cascs involving
commercial busincsscs.
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termination, in part because the marriage exists in a broader context of
relationships — with children, extended family members, friends and
communities. A marital dissolution necessarily disturbs this web, but our
policy to encourage and protect marriage includes limiting the collateral
damage to that web of relationships by holding spouses to a higher duty.
To implement this important policy, our law fequires courts to take
this fiduciary duty into consideration when evaluating agreements,
conduct, etc. See, e.g., In re Estate of Haviland, 162 Wn. App. 548, 565,
255 P.3d 854, 864 (2011) (spouse not relieved of fidcuciary duties when
acting as trustee for other spouse); Bryant v. Bryant, 125 Wn.2d 113, 118-
19, 882 P.2d 169 (1994) (fiduciary duty of loyalty applies to spouse acting
as agent under a durable power of attorney); Seals, supra, (spousal duty
considered when determining existence of constructive trust). Division
Two simply ignored all of this precedent and treated these parties as free
market antagonists, endorsing Schneiderman’s argument that “everybody”
distorts the facts to their advantage. Whatever the merits of that
gladiatorial conduct between arms-length antagonists, a different standard
applies to spouses -- at least, that has been Washington law. In particular,
here, “[t]he full disclosure mandated by the fiduciary rclationship assumes
that one party has information which the other needs to know to protect

his interests.” In re Marriage of Burkey, 36 Wn. App. 487, 490, 675 P.2d
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619 (1984). Here, instead, Division Two analysed the elements of the tort,
negligent misrepresentation. See, e.g., Slip Op., at § 34. This is the wrong
tool and wielding it here leads to the legally incorrect conclusion that
Schneiderman’s misconduct did not matter. The trial judge found instead
that it corrupted the proceedings.

4. THE DISCOVERY SANCTION ALONE SUPPORTS

VACATION AS ITS PURPOSE IS TO DETER SUCH
CONDUCT AS INDISPUTABLY OCCURRED HERE.

Citing the “highly probable substantial evidence” standard of
review and conflating the test under CR 37 with the test under CR 60,
Division Two faulted Rogers for not doing more to ferret out the
information Schneiderman willfully and deliberately withheld in
discovery. Slip Op., at 99 69-76. This cooks the wrong goose. Under
Washington law, the sanction for discovery violations falls on the violator,
not the violated. Roberson v. Perez, 123 Wn. App. 320, 334,96 P.3d 420,
427 (2004). And the proper standard of review is “clear error,” not

“highly probable substantial evidence.”

And the diligence of the victim
of the violation is immaterial where the violation comes to light after trial.
Id. The point of CR 37 sanctions, which alone support vacation of the

decree in this case, is to deter discovery abuse and the question is whether

the misconduct affected the victim’s ability to prepare for trial. This is not

* Division Three used the “clear crror” standard in Roberson. See, also, Mayer v. Sto
Indus., Inc.. 156 Wn.2d 677, 132 P.3d 115 (2006) (abusc of discretion).
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at all like the case Division Two cites involving a default judgment, where
the misrepresentation had nothing to do with the defendant’s failure to
respond to the complaint. Here, Rogers was repeatedly obstructed by
Schneiderman in her effort to investigate the facts and make her case, as
the trial court found. Again, the appellate court has signaled its approval
for intransigent conduct in marital dissolutions. This cannot be right.

5. SCHNEIDERMAN IS RESPONSIBLE FOR HIS OWN

CONDUCT IN THE MISHANDLING OF THE TRUST
ACCOUNT.

To this day, it remains unknown what funds should have been left
in the trust account held by Schneiderman’s attorney into which
Schneiderman was to have deposited funds, including the funds
accumulating in his practice during the seven months in 2011 preceding
trial. What the trial court did know is that schneidcrman defied the
court’s order to place funds in the account, declined to assist the WSBA in
its investigation, and later and repeatedly endorsed his attorney’s ledger
aftef it was proven false. CP 284, 872, 873, 876. What the trial court also
knew is that only full disclosure of Schneiderman’s finances, including
transactions between him and his attorney, could answer the question the
WSBA could not: what money should have been in the account. Division
Two again gives Schneiderman a pass on his own wrongful conduct,

declaring he, too, was a victim of his attorney’s misconduct. Two wrongs
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do not make a right, as the trial judge understood. Again, the appellate
court has rewarded his misconduct and ignored the fiduciary duty
Schneiderman owed Rogers, which he violated when he failed to divert
funds to the trust account as ordered and failed to assist in recovery of
those funds.
F. CONCLUSION
Over the past four decades, an idiosyncratic standard of review has
caused confusion in Washington’s appellate courts and in the bar. After
some initially express discussions of the standard, but no ultimate
resolution, the standard has quietly propagat.ed. Here, it bears the
inevitable fruit of appellate fact-finding, undoing the trial court’s careful
and competent work. Unchecked, this standard will continue to lead to
useless appeals, inconsistent appellate review, and usurpation of the trial
court’s role. Accordingly, Rogers respectfully requests this Court take
review, affirm the substantial evidence standard, reverse the Court of
Appeals, and uphold the superior court’s order for a new fair trial.
Dated this 17th day of September 2015.

RESPECTFULLY SUBMITTED,

Patricia Novotny, WSBA #13604

3418 NE 65" Street, Suitc A

Seattle, WA 98115

206-525-0711

novotnylaw(@comecast.net
Attorney for Petitioner
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Maxa, P.J. — Todd Schneiderman appeals the trial court’s order vacating proﬁsions of |
Schneidérman and Julie Rogers’ dissolutiorll decree under CR 60(b)(3) and (4), as well as the trial
court"s award of attorney fees to Rogers. .

| We hold that the trial ;:omt abused its discretion under CR 60(b)(4) by vacating the
dissolution decree because (1) Rogers did not rely on Schneiderman’s misrepre;e.entations
regarding the reliability of quarterly bonuses from his business, (2) the record does not support a
finding that Schneideﬁnan made misrepresentations regarding hivs anticipated 2011 income, (3)
Schneiderman cannot be held responsible for his attomeY’s misconduct regarding the attorney’s |
trust account, (4) any miscoﬁduct Schneiderman committed regarding his attorney’s trust account
did not prevent Rogers from fully and fairly presenﬁng her case, and (5) Schneiderman’s bretrial
discovery violations did not prevent Rogers from fully and fairly presenting her case. We also
hpld that the trial court erred in vacating the dissolution decree under CR 60(b)(3) because
Rogers'failed to file her amended motion to vacate based on that subsection within a year after

entry of the dissolution decree. However, we affirm the trial court’s award of attorney fees to
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Rogers do.es not chellenge the trial court’s authority to award attorney fees or its express finding
fchat Schneiderman engaged in intransigent conduct.

We reverse and vacate the trial court’s order vacating the spousal maintenance provisions
and asset/liability division of the parties’ dissolution decree of dissolution under CR 60(b)(3) and.
(4). But we affirm the trial court’s order awarding Rogers attorney feee. We remand to the trial
court for proceedings consistent with this opinion.

FACTS

Schneiderman and Rogers married in April 1990. The couple had two daughters. They
separated in October 2009, and Schneiderman filed for dissolution of the marriage in December
2009. The case was assigned to Judge Karlynn Haberly, who handled all pre-trial matters.

The case ultimately was tried in July 2011 before an agreed referee.
Schneiderman Income

Schneiderman is an eye surgeon. He owns a surgical o'phth'alfnology practice along with |
a partner who became a 50 percent owner in September 2608. Another doctor joined the practice
as an aseociate in 2010. Schneiderman also holds minority interests in two other entities that
apparently do not generate significant income.

Since 2008, Schneiderman’s income from his ophthalmology practice has had two main
components: (1) a $35,000 moeﬂﬂy draw, which included a $5,000 management fee and (2)
quarterly distributions of profits, which the parties feferred to as “bonuses.” Clerk’s Papers (CP)
at 8. Each partner’s quarterly bonuses were calculated by subtracting the practice’s overhead
and expenses from gross revenue, splitting 30 percent of t}‘1at' amount between the two partners,
and dividing the remaining 70 percent based on production. Schneiderman also received an

income shift consisting of 10 percent of his partner’s income as a buy in to the practice.
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Throughout the dissolution proceedings, Schneiderman consistently stated. that his
monthly salary was $35,000 and argued that this was his only reliable source of income.
However, Schneidennén'also disclosed to Jﬁdge Haberly and to Rogers that he received
qﬁarterly bonuses. For instance, a week after Schneiderman filed the dissolution petition, Judge
Haberly entered a temporary order providing for thé.payment of various expenses from
Schneiderman’s “monthly income” of $35, 000 per month. CP at 933. But the order further
statc;d that division or use of Schneiderman’s future quarterly bonus income would be based on
future court orders or agreements between the parties. And a subsequent order also addressed |
allocation of Schneiderman’s quarterly bo.nuses.

Rogers was informed pf the amou.nts of Schneiderman’s bonuses for 2010 and the first
quarter of 201 l‘before trial.. On January 7, 2011, Schneiderman filed a motion regarding
distribution of his 2010 bonuses, disclosing that the first quarter bonus totaled $70,000 and the
unpaid bonuses for the other three quarters totaled $215,000.! On April 8, 2011, Schneiderman
filed a motion regarding the distribution of his first quarter 2011 bonus, which he disclosed
totaled $61,506. |

Rogers also was aware that Schneiderman’s annual income far exceeded the $420,000 he
received in monthly draws from his practice. The parties’ joint tax retﬁms showed that
Schnéiderman earned total income of $1,024,295 for 2008 and $i,024,356’ for 2009.
Schneiderman’s draft 2010 tax return showed total income of $769,147. This émount was
consistent with Schneiderman’s April 2011 motion regarding his first quarter 2011 bonus, in

which his business consultant statéd that his income for 2010 ended up being around $730,000.

! Schneiderman claimed that an accounting software problem had delayed the calculation and
payment of the last three bonuses in 2010.



45874-8-11

Attorney Trust Fund

In December 2009, Judge Haberly ordered that the parties’ current checking account be
held in the trust account of Schneiderman’s attorney, James Province, after certain disbursements
were made, The remaining funds were to be used only by agreement or court order. In March
2010, Judge Haberly ordered Schneiderman to pay $6,000 from each quarterly bonus to Rogers
and to place the remainder into trust to be divided by agreement or further court order. |

In July 2010, Schneiderman acknowledged that he had not placed any amounts in trust
becauﬁe both i)anies were paying ne;:essary expenses from those funds. Rogers learned after
trial that Schneiderman did not transfer any funds into Province’s trust account until October

2010. However, by the time of trial there was $125,296 iq the trust account.

Rogers’ Discovery Requests

The parties jointly retained certiﬁed public accountant (CPA) Steve Kessler to value
Schneiderman’s business interests. In March 20'1 0, Judge Haberly entered an order requiring
Schneiderman to provide to Rogeré’ counsel all documents necessary to value Schneiderman’s
practice, sﬁrgery,center, and dther business interests. Counsel then could provide those
documents to'Ke‘ssler. |

Ir} May 2610, Rogers submitted to Schneiderman a set of 42 inferrogatories a;1d 76
requests for production. Schneiderman provided responses in July 2010. His response included
produéing over 3,000 pages of materials, primarily bank statements, general iedgers, and checks.

In September 201 0_, Rogers filed a motion to corﬁpel answers to the interroéatories and
requests for.production, claiming that S‘chneiderman’s responses were evasive or incomplete.
Rogers’ attorney prepated a chart showing a detailed list of Schneiderman’s féilure to answer

interrogatories and to provide requested documents relating to his actual income. Rogers
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claimed that mahy of Schneiderman’s responses were deficient because the responses simply
stated that the requested inforr_nation had been provided to Kessler. In addition, Rogers argued
that Schneiderman failed to cémply with an agreement to show specifically what documents in
Kessler’s possession corresponded to relevant requests for production.

Judge Haberly denied Rogers’ motion to compel. The trial court stated that
Schneiderman had answered and responded to the discovery requests. Rogers did not ﬁlé any
additional discovery motions before trial.

Trial by Referee

In July 201‘1, the parties stipulated to resolve all remaining dissolution issues in .a trial
before a referee, pursuént to RCW 4.48.130. Attorney Robert Beattie was selected as the referee.
Trial was held in July 2011.

One issue at trial was the amount of Schneiderman’s past and future income, which
related to Rogers’ claim for spousal maintenance. In her trial brief, Rogers reqﬁested spousal
maintenance of $25,000 based on Schneiderman’s “enormous income.” CP at 2770. Rogers
argue;i,' “The court is reminded that [Rogers’] temporary order of maintenance was based only
on [Schneidenhan’s] base salary of roughly $40,000 per m‘onth and did not fully recognize his
annual income which’ includes significant bonuses that generate a mohthly income of $83,300 a 4
month when averaged over the year.” CP at 2783-84. Rogers based the $83,300 figure on
Schneiderman’s income in 2008 ($1,024,295) a;nd 2009 ($1',024,356). She also argued that " .
“[s]imilar earnings are anticipated for 2011.” 'Cl; at 2784,

Schneiderman’s 2008 and 2009 tax returns and his draft .2010 tax return were submitted
as joint trial exhibits. These tax returns showed that Schneiderman’s 2010 income had decreased

significantly from the previous two years to $769,147. Schneiderman also testified regarciing his
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.anticipated 2011 income. He estimated that in addition to his base draw of $420,000 annually,
he expected to receive quarterly bonuses totaling $150,000 to $200,000 for the year. In total,
Schneiderman estimated that his total 2011 income would Be $550,000 to $600,000.

It aﬁpears that Province submitted a seif—drafted ledger of his trust account to the referee,
which held the parties’ marital funds. Neither Schneiderman nor Province submitted
authenticated bank statements for the trust aécount.

Following trial, the referee issued an ofal decision. With regard to Schneiderman’s
income, the referee found that Schneidermg.n’s 2010 income was most reflective of his future
iﬁcome because it was the most recent income information and because it was consistent with
future income forecasts. The referee stated, “The dilemrﬁa always is to ﬁgure"_out what is future
income. And the only way to resolve that réalistically is to look at the most recent years and
listen to the testimony.” IV Report of Proceedings at 715. The referee calculated that
Schneiderman earned approximately $55,000 in monthly income.

The referee awarded Rogers monthly maintenance of $1 1,000 from August 2011 through
July 2018 and $7,000 from August 2018 to July 2021. The referee also awarded Rogers a

| significant amount of community assets and all funds still held in Prov.ince’s trust account.
Rogers ended ui) receiving 53 percent of the- community assets. On October 14, 2011, Judge
Haberly entered a decree of dissolution and findings of fact and conclusions of law based on the

referee’s decision.?

2 Rogers appealed the order, but the appeal was dismissed by this court in October 2012 after
Rogers failed to file an opening brief. ‘
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CR 60(b) Motion to Vacate the Dissolution Decree

On October 12, 2012, just less than a year after entry of the dissolution decree, Rogers
filed a motion to show cause why the dissolution decree should not be vacated under CR 60(b).
This motion was based on her claim that Schneiderman made false statements regarding his 2011
income 'that could not have been discovered before trial because of his false testimony and
failure to respond to discovery.? Rogers produced a spreadsheet created by Joseph Forde,

Schneiderman’s CPA, purportedly demonstrating that Schneiderman earned $108,686 per month

in the first six months of 2011.

Schneiderman opposed the motion to show cause and made a motion requésting that
Judge Haberly hear the CR 60(b) motion before her retirement, or in the alternative, that the
motion be dismissed. A court commissioner referred the motion to show cause to Judge Haberly
for consideration. In December 2012, Judge Haberly ruled that that she did not need to be the
judge to hear the rhotion. Rogers’ motion was dormant for the ﬁext eight months.

Attorney Misconduct

In Decembcf 2012, Rogers filed a grievance with‘ the Washington State Bar Association
(WSBA) alleging that Schneiderman’s lawyer, Province, had mishandled the trust funds
belonging to the marital community. Province did not cooperate with the WSBA’s investigation,
and Schneiderman also chose not to participate in the investigation.

" InMarch 2013, the WSBA mailed a report to Rogers and Province stating the WBSA’s
* analysis and'concluéion. The WSBA uncovered evidence that Province had mishandled funds .

. belonging the parties’ marital community by transferring at least $14,000 from his trust account

3 Rogers also argued that the dissolution decree did not distribute a major asset and that she had
discovered an undisclosed trust and bank account. These claims were not pursued in the trial
court and have not been addressed in this appeal.
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into his general account between October and December 2010 and drawing $30,000 from the
partiés’ marital community to give to another client in December 2010. The report also
concluded that on June 15,_ 2011, Province had given a false accounting of this and other
transactions to Rogers and her lawyers. F inally, the report concluded @t Province had
intentiénally failed to disclose multiple transactions that he made with the marital éommunity
funds in 2010 and 2011. However, the WSBA 'was unable to determine if Rogers ultimately
received all money owed to her. B |

Amended Motion to Vacate

In August 2013, Rogers filed an ameﬁded motion for an order to show cause to vacate the
decree of dissolution. Rogers asserted that 0)) tﬁe dissolution decree shouid be vacated under
CR 60(b)(3) because the WSBA report documenting Province’s misconduct regarding the trust
account and Férde?s spreadsheet constituted newly discovered evidence, é.nd (2) the dissolution
dec;ee s.hould be vacated under CR 60(b)(4) because Schneiderman engaged in fraud,
misrepresentation, and willful discovery violations regarding the amount of his income and the
_ trust account. Because Judge Haberly had retired, the case was assigned to a different judge.

The trial court heard argument on the motion for an order to show cause. Schneiderman
argued that the evidence was insufficient for the issué.nce of th.e show cause order. The trial
~ court gré.nted Rogers’ motion for an order to show cause. The parties then submitted additional
briefing and dcclarations, which included extensive documents and trahscripts.' Rogers also
submitted new evidence: a chaﬁ showing monthly Medicare revenues for Schneiderman’s
practice from 2009 through 2012, obtained through a Freedom of Information Act request. The
document showed that during the first seven months of 2011, the practice had received higher

Medicare revenues than any previous seven-month period.
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Vacation of Dissolution Decree

In December 2013, the trial court issued an order vacating the spousal ﬁaintenancc
provisions and asset/liability division of the parties’ dissolution decree under CR 60(b)(3) and
(4). The trial court issued factual ﬁndings that (1) Schheiderman made deliberate, false
representations regarding his income; (2) Schneiderman was involved with Province’s trust
account misconduct and also engaged in his owﬁ misconduct regarding the trust abcount; 3
Schneiderman engaged in discovery violations regarding the failure to provide records relating to
his income and the trust account; and (45 the WSBA report, the Forde spreadsheet, and the
Medicare reimbursement summary sheet were newly discévered ev.idence that could not have
been discovered in time to move for a new trial. The trial court eﬁtéred conclusions ;)f law that
clear and conviﬁcing evidence supported vacation of the dissolution decree under both CR
60(b)(3) and (4). | |

The trial court awarded Rogers $58,299 in attorney fees for the CR‘ 60(b) proceedings
© after ﬁnding that Schneiderman had “engaged in a pattern of intransigent conduct.” CP at 2273.

Schneiderman appeals.

ANALYSIS
A, VACATION UNDER CR 60(b)(4)

’i‘he trial court vacated the dissolution decree under CR 60(b)(4) based on

Schneiderman’S misrepresentation and/or rﬂisconduct relating to his income, the Province trust

account, and pretrial discovery. Schneiderman challenges many of the trial court’s factual
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findings and argues that the trial court erred in vacating the dissolution decree under CR
60(b)(4).* We agree.

1. Legal Prinéiplcs

CR 60(b)(4) authorizes a trial court to vacate a judgment for “[f]raud (whether heretofore
denominated intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse party.”
Hovyever, vacation of a judgment is an extraordinary remedy. See Dalton v. State, 130 Wn. App.
653, 665, 124 P.3d 305 (2005). Therefore, there must clear and éonvincing evidence of fraud,
rilisrepresentation, or misconduct in order to vacate a judgment. Id.

In order to base vacation of a judgment on ﬁauci, the trial court must make findings of
fact and conclusions of law regarding each of the nine elémen_ts of common law fraud. In re
Marrz’dge of Maddix, 41 Wn. App. 248, 252,703 P.2d 1062 (1985). But because
rnisreprese.ntation or other misconduct also are grounds for vacation of a judgment, the moving
party may not be required to prove ;111 the elemeﬁts of fraud to obtain relief under CR 60(b)(4).
Mitchell v. Wash. State Inst. of Pub. Policy, 153 'Wn. App. 803, 825, 225 P.3d 280 (2009). For
instance, vacation may Be appropriate even if the misrei)resentation was innocent or negligent |
rather than willful. .P.eoples State Bankv. Hickey, 55 Wn. App. 367, 371, 777 P.2d 1056 (1989).

Even if the moving party demonstrates that the other party engaged in misrepresentation,
a trial court may grant relief under CR 60(b)(4) only if the mbving party presents clear and

convincing evidence of at least two additional elements. See id. at 371-72. First, the moving

4 Schneiderman also argues that Rogers failed to file her motion to vacate within a reasonable
time as required by CR 60(b). However, the record clearly shows that Schneiderman never
argued before the trial court that either the original motion or the amended motion for relief .
under CR 60(b)(4) was not filed within a reasonable time. Under RAP 2.5(a), Schneiderman
cannot make this argument for the first time on appeal. Therefore, we do not address this
argument. Schneiderman did argue in the trial court that Rogers did not meet the one-year
deadline for relief under CR 60(b)(3), which we discuss below.

10
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party must have relied on or been misléd'by the misrepresentation. See id. Reasonable reliance
is an element of actionable misfepreseﬁtatiori. See Dewar v. Smith, 185 Wn. App. 544, 561-62,
342 P.3d 328 (2015). |

Second, there must be some connection between the mlsreprcsentatxon and obtaining the
judgment. See Hickey, 55 Wn. App. at 372 The rule is aimed at judgments that were unfairly
obtained. Dalton, 130 Wn. App. at 668. Therefore, the wrongful conduct must have “prevented
a full and fair presentation” of the moving pm’s case. Id. at 665, 668. Fraud or mjscondﬁct
that is harmless will not support a motion to vacate.” 4 KARL B. TEGLAND, WASHINGTON
PRACTICE: RULES PRACTICE § 8, at 613 (6th ed. 2013).

* The decision to grant or deny a motion to vacate a judgment under CR 60(b) is, within the

trial coﬁrt’s discretion. anes v. City of Seattle, 179 Wn.2d 322, 360, 314 P.3d 380 (2013).
Therefore, we review CR 60(b) orders for abuse of discretion.6 Tamosaitis v. Bechtel Nat'l, Inc.,
182 Wn. App 241, 254 327P.3d 1309 review denied, 181 Wn.2d 1029 (2014). A trial court
abuses its discretion if its decision is based on untenable grounds or reasons. Jd.

When the trial court makes findings of fact and credibility determinations based on
affidavits alone, we must determine whether substantial evidence supports those findings and
whether the findings gupport the conclusions of law. In re Marriage of Rideout, 150 Wn.2d 337,

350-51,77 P.3d 1174 (2003). However, because the standard of proof in CR 60(b)(4) motion is

5 On the other hand, the moving party is not required to show that the misrepresentation
materially affected the outcome of the trial. Mitchell, 153 Wn. App. at 825.

¢ Schneiderman argues that we should apply a de novo standard in reviewing the trial court’s CR
60(b) order because the trial court based its decision entirely on a review of affidavits and
documentary evidence. We disagree. Here, the trial court had to weigh the materials submitted
and resolve conflicts in the evidence. Under these circumstances, a de novo review is not
appropriate. See In Re Marriage of Rideout, 150 Wn.2d 337, 350-51, 77 P.3d 1174 (2003); In Re
Parentage of Jannot, 149 Wn.2d 123, 128, 65 P.3d 664 (2003).

11
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clear and convincing evidence, the substantial evidence must be highly probable. Dalton, 130
Wn. App. at 666. ."I'hefefore, our review is limited to determining whether the evidence shows
that it was highly probable that Schneiderman engaged in misrepresentatidn or misconduct, that
Rogers relied on any misrepresentation, and that any misrepresentation or misconduct prevented
Rogers from fully and fairly presenting her case. Id. at 666, 668.

| 2. Misrepresentaﬁon Regarding Income |

The tn'él court found “clear and convincing evidence of [Schneiderman’s]

mis;epresenta?ion and misconduct regarding his income” throughout the dissolution case.” CP at
870. The trial court primarily based this conclusion on two findings: (1) “[Schneidérman]
regularly indicated to the court, [Rogers], and the referee that his incomé was $35,000 per month
and that any additional distributions were not pfedictable or reliable, even though the evidence
shows that [Schneiderman] consistently received quarterly distributions,” CP at 870; and (2)
“[Schneiderman] testified during the trial by referee that his incomé was declining fo;' 201l ata
time when he knew or should have known that his 2011 income would be as high or higher than
previous years.” CP at 870.

. We hold that the e.vidence supported the trial court’s finding that Schneiderman made ~
misrepresentations regarding the reliability of his quarterly distributions, but that these
misrepresentations do not support relief under CR 60(b)(4) because there is‘no evidence that
Rogers or the' reféree reasoﬁably relied on them or that they prevented a full and fair presentation

of Rogérs’ case. We also hold that the evidence did not support the trial court’s finding that

7 The trial court suggested that Schneiderman engaged in fraud regarding his expected income,
but also found misrepresentation “[r]egardless of whether [Schneiderman’s] statements regarding
his income rise to the level of common law fraud.” CP at 871. On appeal, Rogers addressed
only misrepresentation. As a result, we do not address fraud. :

12
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Schneiderman made misrepresentations of existing facts regarding his 2011 income.
Accordingiy, we hold that the trial court abused its discretion by vacatihg the dissolution deéree
on these grounds.
a. Statementé Regarding Additional Distributions
‘We agree with the trial court that Schneiderman or his counsel repeatedly told Rogers,
Judge Haberly, and the referee that his monthly income was $35,000, and that his quarterly
distributions should not be counted a§ monthly income because they were unreliable. However, .
the issue is whether these feprescntations to the court amounted to misrepresentation or
misconduct sufficient to vacate the dissolution decree under'CR 60(b)4). -
The threshold question is whether Schneiderman’s statements were misrepresentations;
i.e., false statements of an existing fact. Here, Schneiderman’s statements that his only
guaranteed income was $35,000 ﬁer month were true. As Schneiderman points out,'vhis
statements “feﬂected the undisputed fact that bonuses were not set in time or amount, because
they depended on a number of factors including hours worked, patients seen, and accounts
receivable.” Br. of Appellant at 27.. His practice’s quarterly distributions involved a division of
net profits for the ciuarter. Whether or not a bonus was paid would depend on whether the
practice had any net profits. There is nothing in record suggesting that quarterly bonuses were
guaranteed, and in fact, Schneiderman testified that there had been tiﬁes that quarterly‘bonuses
wére not paid.
Further, the implication of Schneiderman’s statements that his quarterly distributions
would not be a reliable source of his income in the future would not support a finding of
‘misrepresentation. Misrepresentation requires a false statement of an existing fact. Landstar

Inway, Inc. v. Samrow, 181 Wn. App. 109, 124,325 P.3d 327 (2014). Whether or not quarterly

13
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distributions would be a reliable source of Schneiderman’s income in the future did ﬁot_involve
an existing fact.

| However, Schneiderman’s repeated claim that the quarterly bonuses did not constitl;te
reliable income appears to be'false based on the income information in the record. In both 2008
and 2009, Schneiderman earned approxfmately $600,000 more than hlS guaranteed monthly
* income. Even in 2010 Schneiderman'eamed over $250,000 more than his guaranteed monthly
income. Therefore, in the recent past the quarterly distributions clearly had been a reliable
source of Schneiderman’s income. Accordingly, we hold that sufficient evidence supported the
trial court’s ﬁnciing that Schneiderman’s statements that his quarterly distributions were not a
reliable source of his income were false statements of an existing fact.

The next question is whether Rogers or the referee reasonably relied oﬁ the truth of
Schneiderman’s misrepresentation that his quarterly distributions \;vere not a reliable source of
income or the misrepresentation prevented a full and fair presentation of Rogers’ case.® Dalton,
130 Wn. App. at 668; Hickey, 55 Wn. App. at 372.

The record is clear that Rogers did not accept Schneiderman’s representations about the
unreliability of the quarterly distributions. Schneiderman’s 2008, 2009, and 2010 tax returns
were submitted as trial exhibits, so both Rogers and the referee knew that in recent years
Schneiderman had received substantial income above his guaranteed monthly payments.
Further, Rogers expressly argued that Scfmeiderman’s 2008 and 2009 income should be used to
determine spousal maintenance.’ In her trial brief, Rogeré argued, “The court is reminded that the

temporary order of maintenance was based only on his base salary of roughly $40,000 per month

8 Because we conclude that Schneiderman’s testimony regarding his monthly income was not
false, we do not address whether Rogers reasonably relied on these statements.

14
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and did not fully recognize his annual income which includes significant bonuses that generate a
" monthly income of $83,3 00 a month when averaged over the year.” CP at 2783-84. Rogers
based the $83,300 figure on Schneiderman’s income in 2008 ($1 ,024,2§5) and 2009
($1,024,356). She also argued that “[s])imilar earnings are anticipated for 2011.” CP at 2784.

The referee also did not rely on Schneiderman’s statements that his only reliable income
was $35,000 a month. Instead, the referee based his decision on a finding that Schneiderman’s
monthly incdme in the future would be approximately $55,000. fois necessarily included a
finding that in the future Schneiderman would receive quarterly distributions totaling $220,000
per year. l |

Finally, the ultimate question is whether Schneiderman’s misrepresentation regarding the
reliability of quarterly distributions in the past prevented a full and fair presentation of Rogers’
‘case. See Dalton, 130 Wn. App. at 668. Here, Schneiderman’s misrepresentation did not
prevent Rogers ﬁom arguing that Schneiderman’s future income should be based on the
significant quarterly distributions he received in 2008 and 2009. Instead, it appears that Rogers
and fhe referee simply ignored them.

Acc.ordingly, we hold that although Schneiderman’s statements that his quarterly
distributions were not reliable constituted a misreprcsentation; neither Rogers nor the referee
relied on them and they did not prevent Rogers from fully and fairly presenting her case.
Therefore, these misrepresentations do not support relief under CR 60(b)(4).

b. 2011 Income

Schneiderman testified at trial that in 2011 he only anticipated receiving quarterly

distributions amountiﬁg to $150,000 to $200,000, and therefore his total 2011 income likely

would amount to $550,000 to $600,000, including his base draw of $420,000. The trial court
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found that this testimony constituted a misrepresentation because the Forde spreadsheet showed
that Schneiderman’s 2011 incom¢ was $108,686 per month for the first part of 2011 and that
another document showed that his practice’s Medicare revenues were higher ip the first part of
2011 than in previous years. ’fhe trial court found that Schneiderman had not provided any
documentation to coﬂﬁadict his actual 2011 income through the trial by referee. ’

The record shows that the trial court misinterpreted the.Forde splfeadsheet, overlooked
. Schneiderman’s evidence regarding his actual income for the first half of 2011, and improperly
relied on a Medicare document that had dubious relevance. As a result, the evidence does n§t
. support a finding that it was highly probable that Schneiderman misrepresented his 2011 income.

First, Forde;s spreadsheet showed that Schneiderman’s 2011 income was $1,304,233,
which derived from the ophthalmology practice’s K-1 form, less certain expenses. The
spreadsheet does not state that Schneiderman actually received $108,686 in each month, nor does
Rogers provide any evidence that Schneiderman rec_eived those amounts each month. In fact, it
was undisputed throughout the dissolution proceedings that Schneiderman received $35,000 per
month and quarterly bonuses. Given this evidencé, the only} reasonable interpretation of the
‘spreadsheetvis that Forde divided Schneiderman’s 2011 annual income By 12, and allocated
$108,686 to eacﬁ month during 2011. As a result, there is insufficient evidence to support the
trial court’s finding that Schneiderman had earned more in the first half of 2011 than the
$550,000 to $600,000 Schneiderman testified that he expected to receive for the entirety of 2011,

Second, despite the trial court’s contrary finding, Schneiderman did produce evidence of
his actual income during the ﬁrét half of 2011. Schneidennan submitted an exhibit showing his
actual distributions through the end of July 2011, which tofaled $356,506. The distributions

includéd his $35,000 monthly irfcome, a first quarter bonus of $61,506, and an undated $50,000
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payment described only as “distribution.” CP at 355. Significantly, these distributions show that
Schneiderman’s monthly income through July 2011 was approximately $5 0,930 per month or
approximately $611,160 per year. This evidence is consistent with Schneiderman’s -testimon'y
that he expected his total 2011 income to be $550,000 to $600,000. And Rogers never produced
any direct evidence that Schneiderman actually received more than $356,506 during the first
seven months of 2011 or that he should have known that he would earn substantially more than
he estimated in the last five months of the year. |

T’kxird, the Medicare document that Rogers obtained pursuant to a Freedom of

Information Act request does show that the total Medicare payments that Schneiderman’s

practice received during the first seven months of 2011 were higher than the amounts received in -

the last éeven months of 2010 and significantly hig_her than the amounts received in 2009.

. However, the relevénce of this document with regard to poténtial misrepresentation is suspect.
Because the document contains 2012 numbers, it was prepared sometime in 2013. Roger-s haé
provided no _evidence that this information was avaiiable to Schneiderman at the time of trial. In
addition, Schneiderman explained that the document showed Medicare payments for all three
doctors working at the practice, and Rogers provided no evidence regarding the impact of
Medicare payments to the entire practicé on Schneiderman’s income. Finally, Rogers provided
no evi'dence.regarding the practice’s non-Medicare income during the first half of 2011.
Presumably, increased Medicare payments during the-ﬁrsf part of 201 1 would not result in

increased income if non-Medicare payments had decreased.”

% In addition, the practice’s Medicare payments for 2010 were significantly higher than Medicare
payments for 2009 even though Schneiderman’s 2010 income was significantly lower than his
2009 income. This calls into question the relationship between Medicare payments and
Schneiderman’s income. g
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At best, the evidence én which the trial court relied in finding misrepresentation gave rise
to an inference that Schneiderman knew or should have known at the time of trial that his 2011
income would be signiﬁc;antl_y. greater than 2010. However, the legal standard is clear and
convincing evidence — whether the evidence in the record showed that it was highly probable
that Schneiderman misrepresented his 2011 income. Dalton, 130 Wn, App. at 666. We hold that
the evidence does not support a finding that it was highly probable that Schneiderman knew or
should have known at the time of trial that his 2011 income would be signiﬁc;anﬂy higher than
the estimated amounts in his trial testimony.

3. Misconduct Regarding Trust Account.

The trial court found “significant misconduct, misrepresentation, and mismanagement of
the funds” that were h.eld in Province’s trust account and that the referee ultimately awarded to
Rogers. CP at 871. Schnéiderman argues that the trial court erred in vacating the dissolution
decree on this basis because the finding was based only on Province’s misconduct, not on his
own misconduct. We hold that the trial court erred by vacating the dissolution decree on the -
basis of Province’s misconduct, and also hold that the trial court’s findings were not supported
by evidence that it was highly probable that Schneiderman himself engaged in misconduct
regarding Province’s trust account. |

a. Province Misconduct

As the trial court noted, the WSBA investigation concluded that Province had engaged in
serious criminal conduct involving fraud, theft, and dishonesty regarding the trust fund. The
~ WSBA investigation also'vconcluded that Province provided a false accounting and ledger to
Rogers and to the referee when Pfovince knew the information was false. However, the trial

court made no finding that Schneiderman was involved in this misconduct. In fact, the trial court
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expressly found that “[i]t is unknown the extent to which [Schneiderman] was involved in the
misconduct regarding the trust account.” CP at 873 (emphasis added). As a result, the issue here
is whether Schneiderman can be held responsible for Province’s misconduct under CR 60(b)(4).
In general, the actions of an attorney authorized to appear for a client are binding on the
client. Riversv. Wash. State Conference of Mason Contractors, 145 Wn.2d 674, 679, 41 P.3d |
1175 (2002). However, the cases holding that the actions of an attorney are binding on the client
generally involve the attorney’s condﬁct in the course of litigation. See id. at 679-80. Here,
Province’s role with regard to the trust account was different. In a sense, he was operating as an
officer of the court in holding funds in trust for the benefit of both parties and in providing an
accbunting of those funds to Rogers and the referee. He technically was not acting as
Schneiderman’s attorney in this context. Rogers has cited no authority for tﬁe proposition that
the misconduct of an attorney regarding the misuse of trust acéount funds should be binding on
his client. o
Further, there are cases holding that a client will not be held responsible for certain

' attorney misconduct committed without the client’s authorization. Demopolis v. Peoples Nat’l
Bank of Wash., 59 Wn. App. 105, 117-18, 796 P.2d 426 (1990) (client not liable for attorney’s
unauthorized defamatory communications); F ite v. Lee, 11 Wn. App. 21, 29, 521 P.2d 964
(1974) (client not liable for attorney’s abuse 'of process outside the scope of agency). In Fite, we
stated, “[b]y its very nature, an abuse of legal process by an attorney . . . violates an attomey’s'
oath, his canons of ethics, and his duty to the public as an officer of the court. . . . Accordingly,
the scopc. of the attorney’s implied auth;)rity as an agent should not, as a matter of law, extend to

acts which constitute an abuse of legal process.” 11 Wn. App. at 28-29.
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Here, Provinc'e’s.misconduct wé,s similar to that discuésed in Fite in that Province
violated the 'éanons of professional ethics and his duties to the public as an officer of the court.
And Rogers submitted no evidence that Schneiderman knew of or consented to Province’s
misconduct. Based on our discussion of agency principles in Fite, it necessarily follows that
Province’s misconduct was undertaken outside the scope of his agency to bind his client,
Schneiderman. .

We hold that for purposes of CR 60(b)(4), Séhneiderman is not requnsiblc for
Province’s misconduct regarding his trust account. Therefore, we hold that the trial court 'abﬁsed
its discretion to the extent that it vacated the dissolution decree bé,sed on Province’s misconduct.

b. Schneiderman Misconduct

Apart from Province’s misconduct, the trial court found that Schneiderman engaged in -

* misconduct because he failed to deposit funds into a trust account as ordered in Judge Haberly’s
temporary order in December 2009. The trial court noted that Schneiderman did not deposit any
funds into the trust account until October 2010. Even fhen, the trial court noted that
Schneiderman did not éoﬁply with the court’s order requiring him to place all distributions-
received from his business into the trust account. Th¢ trial court cited as an exarﬁple the fact that
Schneiderman used $119,000 of his 2010 distributions to pay taxes before Judge Haberly ruled
on the matter. | |

However, the reéord shows that to the extent Schneiderman engaged in misconduct by
not depositiﬁg funds in the trust account before October 2010 and by not depositing certain funds
in the trust account as required, Rogers was aware of this misconduct long Before trial. The
temporary order required that the parties’ bank account be placed in a trust account. On July 8,

2010, Schneiderman filed a declaration. with the court acknowledging that funds had not yet been
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transferred to a trust account. Schneide;rnan explained that he had not transferred the funds
because both parties needed to access those funds to pay taxes and other expenses.

With regard to the $119,000 tax payment, Schneiderman filed a motion asking that he be
ailowed to pay $119,000 toward taxes from his $215,000 bonus distribution for the last three
quarters of 2010. The trial court may have been refemné to the fact that Schneiderman paid the
taxés before Judge Haberly ruled on the motion. However, in her order on the motion, Judge
Haberly did not questioh the payment of the taxes and instead entered an order regarding the-
allocation of the remaining funds.

As with misrepresentation, a party’é misconduct will support relief under CR 60(b)(4) |
only if that misconduct prevented the moving party from fully and fairly presenting his or her
case. See Dalton, 130 Wn. App. at 668. Here, because Rogers knew about Schneiderman’s
alleged misconduct, it could not have affected her ability to pfcsen’t her case at trial‘. The deposit
of funds into the trust account was an ongoing issue during the course of the litigation.
'Ihefefore, Rogers had an opportunity before trial and at trial to explore whether Schneiderman

had déposited all the funds into the trust account that he was required to deposit.

We hold th'at.the trial court abused its discretion to the extent that it vacated the
dissolution decree based on Schneiderman’s misconduct regarding depositing funds into the trust
account because there is no evidence that Schneiderman’s misconduct prevented Rogers from
fully and fairly presenting he._r case.

4, Discovery Violations

_The trial court found that Schneiderman “willfully violated the discovery rules by failing
to supply complete and abcura’;e information regarding his business income,” CP at 874, which

constituted misconduct under CR‘ 60(b)(4) and was grounds for a new trial as a discovery
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sanction under CR 37(b)(2).. Specifically, the trial court found that many of Schneiderman’s
responses to interrogatories and requests for production regarding his income and businesses
stated, “provided to Kessler” when in fact Kessler’s file showed that Schneiderman did not
actually provide him with the vast majority of the information labeled “provided to Kessler.”!?
CP at 874-75. |

A willful discovery violation can constitute “misconduct” under CR 60(b)(4). See
Roberson v. Perez, 123 Wn. App. 320, 332-33, 96 P.3d 420 (2004)."! One example of a
discovery violatioh is the failure to -produce documents requested by the opposing party. Id. at
33'1 -33. |

Here, Rogers sent Schneiderman a lengthy set of interrogatories and requests for
production. Several of Schneiderman’s responses simply referred to informatioﬁ provided to
Kessler, the CPA jointly retained to value Schneiderman’s business interests. Rogers filed a
motion to compei discovery, arguiilg in part that the responses were deficient because

Schneiderman failed to show specifically what documents provided to Kessler corresponded to

10 The trial court also suggested that Schneiderman’s failure to provide records of the trust
account was a willful discovery violation. However, there is no evidence in the record that
Rogers made a discovery request for records regarding Province’s trust account. Rogers fails to
address this finding in her brief. As a result, we hold that Schneiderman’s failure to provide the
trust account records cannot be the grounds for CR 60(b)(4) relief.

'!'In Roberson, the trial court vacated two jury verd1cts and ordered a new trial as a sanction for
dlscovery violations. 123 Wn. App. at 333. It appears that the basis for this ruling was CR
60(b)(4). Id. at 331, 332-33. However, the court’s analysis focused on a trial court’s authority to
provide sanctions for discovery violations under CR 37(b)(2) rather than on a more traditional
CR 60(b)(4) analysis. For instance, the court addressed the requirements for imposition of -
.discovery sanctions set forth in Burnet v. Spokane Ambulance, 131 Wn.2d 484, 933.P.2d 1036
(1997), including willful or deliberate conduct, substance prejudice, and the consideration of
lesser sanctions. Roberson, 123 Wn. App. at 333-38.
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relevant requests for production. However, the trial court denied Rogers’s motion to compel,
stating that Schneiderman had answered the discovery requests'.

In conjunction with her CR 60(b) motion, Rogers prepared a chart analyzing the |
discovery requests for whicﬁ Schneiderman referred to materials provided to Kessler.. This .
analysis showed that Schneiderman had not actually provided to Kesslef all the documents that
Rogers had requested. Schneiderman presehts no evidence that he actually did produce all the
documents Rogers requested in discovery either directly to Rogers or to Kessler. Therefore, we
hold that the evidence is sufficient to show that it is highly probable that Schneiderman
committed discovery violations when hé respondeci to discovery requesfs for documents by
stating that helwas pfoviding those documents to Kessler, when in fact he did not provide some
of those documents to Kessler. |

However, once again Rogers failed to show that Schneiderman’s discovéry violations
prevented her from fully and fairly presenting her case. First, Rogers knew that Schneiderman’s
discovery responses were deficient from her perspective because they did not identify what
documents had been provided to Kessler. That was one of the primary grounds for her motion to
compel. - Nothing prevented her from doing what she did three years later — finding out from
- Kessler what documents Schneiderman had prdvided to him and ‘colmparing those documents
with Rogers’s discovery requests.

In Roberson, Division Three of this court stated that “[d]iligence is not é consideration in
determining whether a new trial isan appropriate remedy. for a discovery violation.” 123 Wn.
App. at 334, ’i‘he court suggested that the use of discovery procedures constitutes the exercise of
appropriate diligence, and a party is justified in believing that the opposing party had fully and

completely resbonded to those requests. Id.

23



45874-8-11

However, the court in Roberson did not consider the requirement under CR 60(b)(4) that
there be sufficient evidence to show that it was highly probable that the misconduct prevented
the moving party from fully and fairly presenting his or her case. Daltorn, 130 Wn. App. at 668.
Here, Rogers was aware of a potential discrepancy between the documents requested and the
documents provided to Kessler. She had an 6pportunity to resolve that discrepancy by
investigating further, p.ossibly propounding more disbovery, and possibly bringing another
motion to compel discovery. The fact that she failed to take any of those steps eliminates the
necessary connection between Schneiderman’s discovery violations and the referee’s ruling.

Second, even if we disregard Rogers’s failure to investigate further regarding
Schneiderman’s discovery responses, neither Rogers nor the trial court addressed whether any of
the documents Schneiderman failed to provide to Kessler were relevant to the dissolutidn trial.

A movir;g party ugder CR 60(b)(4) must show some conncction between the alleged misconduct
and entry of the judgment. See Hickey, 55 Wn. App. at 372.

Here, at the time of trial Rogers had Schneiderman’s personal income tax returns
showing his income for 2008, 2009, and 2010. Based on these tax returns, Rogers had the ability
to afgue — and did argue — that Schneiderman’s future inc'ome likely would be similar to his
income in 2008 and 2009 and dissimilar to his income in 2010. There is no indication that any of
the other requested documents would have enabled Rogers to make a better argument.

Information regarding Schneiderman’s 2011 income is different. Apparently,
Schneiderman provided no 201 l‘ financial information rega;rding his ophthalmology practice or
any information regardi_ng his 2011 pefsonal income. However, Rogers’ interrogatories and
* requests for production did not request this information. Rogers’ discovery reqﬁests were

propounded in May 2010. All of the discovery requests regarding his ophthalmology practice’s
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financial information referred to the previous five years. Similarly, Rogers requesﬁed that
Schneiderman provide his share of the net profits of his businesses, but only over the previous
five years. And Rogers’ discovery requested documentation regarding Schneiderman’s earned
income during the past six months and requested his personal income tax returns ohly through
2010. There were no specific discovery requests for 2011 income informaticn.

We hold that there is i\nsufﬁcient evidence to show a high probability that
Schneiderman’s discovery violations prevented Rogers from fully and fairly presenting her case
or had any effect on the judgment. Accordingly, we hold that the trial court abused its discretion
in vacating the dissolution decree on this basis.

B.  VACATION UNDER CR 60(b)(3)

The trial court found that newly discovered evidence was grounds to vacate the
dissolution decree under CR 60(b)(3). However, Schneiderman argues that the trial court should
: noi have considered the allegations in Rogefs’ amended motion to vacate because the allegations
were filed nearly two years after entry of the dissolution decree, and by rule CR 60(b)(3) motions
must be filed withiﬁ one year after judgment. We aéee.

1.  Failure to Make Argument at Trial Court

Rogers initially argues that Schneiderman failed to make his one-year deadline argument
et the trial court. But in response to Rogers’ amended motion to vacate, Schneiderman filed a
declaration that asserted that the trial court could only consider Rogers’ original motion and
declaration filed in October 2012 — and could not consider any other documents — because CR 60
“expressly limits the ﬁling date for a motion for an order to show cause to within [one] year of
entry of the order, along with a supporting affidavit.” CP at 283. Schneiderman asserted that

“[a]nything filed after the one year mark should be disregarded.” CP at 283. The trial court -
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subsequently addressed CR 60(b)(3)’s one-year deadline at oral argument of the show cause
motion, 12,

The record shows that Schneiderman did argue that the one-year deadline for ﬁling.
motions under CR 60(b)(3) applied to the amended motion and supporting materials. Therefore,
we hold that Schneiderman can raise that issue on appeal.

2. One-Year Deadline for CR 60(b)(3) Motions

CR 60(b) states that motions to vacate judgments under CR 60(b)(1), (2) and (3) must be

filed not more than one year after the judgment. CR 6(b) prohibits enlargement of time under
| CR 60(b). Therefore, this time limit must be strictly followed.

Here, Rogers’ original motion was filed before the one-year deadline, but that motion did
not seek relief under CR 60(b)(3) based on newly discovered evidence. Rogers did not move for
relief under CR 60(b)(3) until she filed hervamended motion to vacate in August 2013 ~22
months after the judgment was entered. And Rogers cites no autﬁority for the proposition that
her CR 60(b)(3) motion can “relate back” ;to her earlier CR 60(b)(4) motion and thereby avoid
the one-year time limit. Therefore, we hold that Rogers’ CR 60(b)(3) motion was untimely.

The trial court expressly concluded that the dissolution decree should be vacated under

'. CR 60(b)(3) based on newly discovered evidence: the WSBA report regarding Prox-'ince’s
misconduct, the Forde spreadsheet regarding Schneiderman’s 2011 income, and the Mediéare
reimbursement summary sheet for 2009-2012. Because Rogers’ CR 60(b)(3) motion was
untimely, we hold that the trial court erred in vacating the dissolution decree based on newly

discovered evidence,

- 12 At the hearing on the merits of Rogers’ motion to vacate the dissolution decree in December,
neither party addressed the one-year deadline under CR 60(b)(3), nor did the trial court.
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C. ATTORNEY FEES

1. Fees in Trial Court

Schneiderman argues that the trial court erred by awarding Rogers attorney fees incurred
regarding her CR 60(b) motion. His only claim ié that because the trial court erred in vacating
the dissolution decree, it also erred in awarding attorney fees. |

However, the trial court did not award attorney fees to Rogers as the prevailing party
under CR 60(b). Instead, the trial court awar&ed attorney feeg under the authority of RCW
26.09.140, which allows courts to award aﬁomey fees in dissolution cases regardless of which
party prevails. Further, the trial court based its attorney f¢e award on an express finding that
Schneiderman engaged in intranéigent conduct. A trial court has authorify to award attorney fees
based on a party’s intransigence. Inre Marr.iage of éobbitt, 135 Wn. App. 8,30, 144 P.3d 306
(2006). |

Schneiderman does not challenge &e trial court’s authority to award attorney fees and
does not assign error to or present any argument regarding the trial court’s finding of
intransigence. Therefore, without addressing the merits of the trial court’s attorney fee rulings,
we reject Sdhneiderman’s claim of error regarding the trial couﬁ’s award of attoméy fees. See
Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 809, 828 P.2d 549 (1992) (we need
not consider arguménts not supported by meaningful analysis or cifation to pertinent authority).

We affirm the trial court’s award of attorney fees to Rogers.v

2. Fees on Appeal

Rogers also requests an award of attorney fees on appeal based on “CR 60(5), RAP
18.1(a), intransigence, misconduct, and relative need and ability to pay.” Br. of Resp’t at 50.

However, rather than arguing the basis for the recovery of fees she simply incorporates the
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argument made in her trial brief. We decline to award Rogers attorney fees based on this
argument. See Gardner v. First‘Heritage Bank, 175 Wn. App. 650, 676-777, 303 P.3d 1065
(2013) (refraining from granting attofney fees when a party failed to provide argument in support
of its fee request).
CONCLUSION

Vacation of a judgment under CR 60(b) isan extraordinary remedy. See Dalton, 130
Wn. App. at 665. The record herg simply does not support this remedy. We reverse and vacate
the trial court’s order vacating the spoﬁsal maintenance provisions and asset/liability division of
the partiés’ dissolution decree of dissolution uﬁder CR 60(b)(3) and (4). However, we affirm the
trial court’s order granting Rogers her attorney fees. We remand to the trial court for |
proceedings consistent with this opinion.

A majority of the panel having determined that this opinion will not be printed in the'
Washington Appellate Repoﬁs, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

MAXA, P J.

We concur:

@ﬁﬂ%ﬁm )’!
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