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I. RESPONDENT'S RESTATEMENT OF THE CASE

Appellant Fearghal McCarthy ("Fearghal") correctly notes that the

underlying dissolution proceedings in this matter were extremely

contentious. I They were also lengthy and expensive: by the time the Final

Order ofChild Support (" Final OCS") was entered on January 23,2009, 

the case had gone on for over three years and accumulated over 690

docket entries. CP I? Shortly before that point, however, pro se

Respondent Patricia McCarthy ("Patricia") effectively capitulated, and

stipulated to facts that led to Fearghal gaining primary custody oftheir two

minor children and obliging Patricia to pay child support.3

Ultimately, each ofthe three orders bringing this matter to its

initial resolution-the Parenting Plan, the Final OCS, and the Decree of

Dissolution-was based on stipulated facts, and was drawn-up on pleading

paper and presented to the superior court by Fearghal or Fearghal ' s

attorney. CP 7, 16.4 None ofthese orders was entered after a fully

I Appellant's Brief at p. 6. 

2 The Final Order ofChild Support shows a handwritten " 696" in the

bottom right comer. CP 1. This corresponds to the "Sub#" shown for this

docket entry in the Index to the Clerks Papers. See also CP 241. 

3 Pursuant to RAP 9.6(a), Patricia is filing a Supplemental Designation of

Clerk's Papers which lists, among other docket items to be added to the

record on appeal, the Order Adopting Stipulated Findings ofFact in

Support ofthe Final Parenting Plan. A copy ofRespondent's

Supplemental Designation ofClerk's Papers is attached to this Briefas

Appendix A. Copies ofthe newly designated documents are attached to

this Briefas Appendix B. 

4 See also Appendix B, at p. B-13-B-21 ( Parenting Plan); andAppellant's

Brief, at p. 6 (stating that "[ b]ased on Patricia's admissions and their

mutual desire to reduce conflict, the parties stipulated to a Parenting Plan
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contested hearing. Perhaps as a result, the Final OCS contained at least

two facially problematic provisions: 1) it stated that support could

continue indefinitely, provided only that the child remains enrolled in an

accredited postsecondary school; and 2) it required Patricia to pay both

child support andpostsecondary support for the same child at the same

time. CP 4, 'il'il 3.13-3.14. 

Several months after the Final OCS was entered, Fearghal and

Patricia executed another document that looms in the background ofthis

appeal. This is the Dissolution ofMarriage Agreement and Promissory

Note (the "Note"), dated May 13,2009.5 The Note purports to be "[ i]n

consideration for settling Wife's obligations under [a] June 2000 post-

nuptial agreement.,,6 The purported underlying post-nuptial agreement

was nowhere referenced in either the Final OCS or the worksheets that

supported it. CP 1-12. The Note was, however, subsequently referenced

in the Decree ofDissolution (dated January 29,2010), which states in

pertinent part that "a money judgment for the promissory note shall be

deferred and not be issued at this time. In the event that one ofthe

conditions ofparagraph 13 ofthe promissory note becomes fulfilled, the

Court shall then enter a monetary judgment for the note balance upon

Respondent's Motion." CP 16. 

entered on 10/27/08, a Final Order ofChild Support entered on 1/23/09, 

and a Decree ofDissolution adopting these orders on 1/29/1 0"). 

5 See Appendix B at B-30-31. 

6Appendix B, at B-30. 

2



Four years after the Note was drafted, on April 3, 2013, Fearghal

filed a Motion/Declaration for Judgment with the superior court, asserting

that the conditions for judgment on the Note were fulfilled.7 On April 24, 

2013 the superior court entered judgment on the Note in favor ofFearghal

and againstPatricia in the amount of $224,200.8 Shortly thereafter, 

Patricia and her current husband, Shaun Martin, filed a Chapter 13

bankruptcy. 9

Approximately a month after obtaining judgment on the Note, 

Fearghal filed the pleading which ultimately led to this appeal: his Motion

and Declaration for Adjustment ofChild Support, dated May 29, 2013. 

CP 29. Neither Fearghal's motion nor his accompanying worksheets

mentioned the Note as either an asset ofFearghal's or as a liability of

Patricia's. CP 29-35. 10

An initial hearing on Fearghal's Motion for Adjustment was held

before the Commissioner Schienberg ofthe Clark County Superior Court

the "Commissioner") on June 26, 2013. CP 67. 11 At this hearing, the

Commissioner ordered Fearghal to file and serve certain financial

7 Appendix B at B-26. 

8 Appendix B at B-35-36. 

9 See CP 123 ( asserting that "Petitioner has also declared bankruptcy

in order to solely avoid a marital lien of $224,000 that she owes to

Respondent"); and CP 37 and 124 ( giving date ofbankruptcy filing as

April 28, 2013). 

10 Compare Child Support Schedule Worksheet submitted by Patricia, 

dated June 19,2013, at Appendix B-57, ~21 ( listing debt of $224,000 for

Judgment Marriage Dissolution"). 

II Compare Appellant's Brief, at p. 5. 
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documents that he had previously failed to provide, and set a new hearing

date ofJuly 24, 2013. CP 67. This new hearing date was in turn cancelled

at Fearghal's request. CP 93; CP 194 at line 31. 

On September 10,2013, Patricia filed a cross-motion for

adjustment, based in part on the hardship caused by the judgment on the

Note and her subsequent bankruptcy. CP 94. Subsequently, Fearghal

was unavailable between September 18,2013 and October 4,2013. 12 On

the latter date, Fearghal filed a Declaration re Motion for Adjustment of

Child Support, in which he stated that he " was hoping to defer my motion

for adjustment ofchild support until Petitioner's bankruptcy proceedings

concluded." CP 126. Nonetheless, the Commissioner held hearings on

October 9 and October 23,2013. CP 195. She entered her Order re

Adjustment ofChild Support and Order ofChild Support on December 11, 

2013. CPI73-186. 

Fearghal filed a motion for revision ofthe Commissioner's orders

on December 20, 2013. CP 206. The superior court granted the motion for

revision, in part, and issued a new Final Order ofChild Support (Revised) 

the " Revised Final OCS") on January 31, 2014. CP 209-219. The

Revised Final OCS increased Patricia's monthly transfer obligation by

250 compared to the Final OCS, set a start date for the new payment

level ofJanuary 1,2014, and made various other changes to the original

12 Appendix B at B-46. 
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Final OCS.13 Neither the Revised Final OCS, nor the incorporated Child

Support Worksheet, refers to the Note as an asset ofFearghal's or as a

liability ofPatricia's. Unsatisfied with the outcome, Fearghal appealed. 

II. ARGUMENT

1. Summary of the argument. 

The fact that the superior court modified the Final OCS without

establishing a substantial change in circumstances is not error, because the

Final OCS was entered based on the parties' stipulation. Moreover, most

of the changes made by the Superior Court, and in particular those

pertaining to the termination ofsupport and the provision ofpostsecondary

support, were clearly reasonable under the circumstances, and supported

by-indeed, compelled by---consideration ofall the relevant factors. 

These changes were not error. The trial court also did not abuse its

discretion by setting a January 1,2014 start date for Patricia's new support

obligations. 

However, certain ofthe trial court's changes, including the grant of

a deviation, the determination ofPatricia's costs ofproviding health

insurance for the children, and the calculation ofPatricia's tax

withholdings, are only proper ifsupported by substantial evidence. 

Patricia submits that these changes were clearly supported by some

evidence. Ifthis Court nonetheless agrees with Fearghal that the evidence

13 Compare CP 3 (showing a total monthly transfer amount of$857

commencing in July, 2011) with CP 212 (showing total monthly transfer

amount of$I,107, and setting start date ofJanuary 1,2014). 
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is not substantial, and remands this matter for further proceedings, it

should also instruct the trial court to consider the Note, and any income it

may generate, as an asset ofFearghal's, and as a corresponding liability of

Patricia's. In addition, ifthis Court should conclude that a substantial

change ofcircumstances was in fact necessary to justify modifying the

Final OCS, its instructions on remand should direct the trial court to

consider whether the entry ofjudgment on the Note, Patricia's subsequent

bankruptcy, and any garnishment ofPatricia's wages to pay that judgment, 

individually or collectively satisfy that requirement. 

2. This Court reviews an adjustment or modification for abuse of

discretion. 

Child support orders are reviewed for abuse ofdiscretion. 14

Accordingly, as the challenging party, Fearghal "must demonstrate that

the trial court's decision is manifestly unreasonable, based on untenable

grounds, or granted for untenable reasons.,,15 A trial court does not abuse

its discretion where the record shows that it considered all the relevant

factors and the child support award is not unreasonable under the

circumstances. 16

14 See, e.g., Schumacher v. Watson, 100 Wn. App. 208, 211, 997 P.2d 399

2000). See also Appellant's Brief, at p. 14. 

15 Schumacher, 100 Wn. App. at 211. 

16 See, e.g., State ex rei. J VG. v. Van Guilder, 137 Wn. App. 417, 423, 

154 P.3d 243 ( 2007), as amended (Mar. 15,2007), as amended on

reconsideration (May 29, 2007). 
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It is ofcourse true that "[ i]fa ruling is based on an erroneous view

ofthe law, it is necessarily an abuse ofdiscretion." I 7 However, contrary

to Fearghal's assertion, not every issue on review here is a pure question

oflaw. 18 In particular, Fearghal has assigned error to certain factual

findings incorporated into the Child Support Worksheet. 19 Those factual

findings are reviewed for substantial evidence.2o Ifthis Court determines

either that the trial court made inadequate findings, or that there is not

substantial evidence for the findings made, the proper remedy is to reverse

and remand for further proceedings on the points at issue, rather than for

this Court to make its own findings offact. 21

3. Because the Final OCS was not a product ofa fully contested

hearing, no substantial change ofcircumstances was necessary

to modify it, and any procedural impropriety involved in

issuing the Revised Final OCS in response to motions for

adjustment was harmless error. 

17 Bevan v. Meyers , Wn. App. , 334 P.3d 39, 44 (2014). 

18 Compare Appellant's Brief, at pp. 14-15. 

19 Appellant's Briefat p. 2 (challenging factual conclusions as to Patricia's

tax deductions and health insurance costs). Cf CP 210, 220-223. See

also In re Marriage ofDaubert & Johnson , 124 Wn. App. 483 , 492,99

P .3d 401 ( 2004), as amended on reconsideration (Dec. 16,2004) 

abrogated on other grounds by McCausland v. McCausland, 159 Wn.2d

607 , 152 P.3d 1013 ( 2007) (holding that "[ t]he child support worksheets

adopted by the court constitute findings offact to the extent ofthe

information contained in them"). 

20 See, e.g., Rideout v. Rideout, 110 Wn. App. 370,374,40 P.3d 1192

2002) affdsub nom. In re Marriage ofRideout, 150 Wn. 2d 337 , 77 P.3d

1174 (2003), as corrected (Oct. 27, 2003). 

21 See, e.g., Marcum v. Dep't ofSoc . & Health Servs., 172 Wn. App. 546, 

560,290 P.3d 1045 ( 2012) (noting that "[ a]n appellate court does not

make [ factual] findings"). 
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Fearghal's primary assignment oferror is that "[ t]he trial court

erred by modifying an Order ofChild Support in an adjustment

proceeding." 22 He further alleges that the trial court "erred by making

modifications to the support Order [ the Final OCS] without any finding of

substantial changes in circumstances.,,23 Both of these assignments of

error fail. 

The general rule that courts must find a substantial change of

circumstances before modifying an order ofchild support "presumes that

the [ initial trial] court independently examined the evidence after a fully

contested hearing.,,24 Where a court order, including an order regarding

child support, arises from an uncontested proceeding, appellate courts

presume that the trial court did not independently examine the evidence?5

Consequently, a subsequent trial court "need not find a substantial change

ofcircumstances" to support a modification.26

22 Appellant's Brief, at p. 1. 
23 Id. 

24 Schumacher, 100 Wn. App. at 213 ( citing to Pippins v. Jankelson, 110

Wn.2d 475,478,754 P.2d 105 ( 1988)). 
25 Id. 

26 Id. In Schumacher, the trial court also found that certain provisions in

the child support order worked a severe economic hardship on the child. 

Schumacher, 100 Wn. App. at 211. Under the current RCW

26.09. 170(6)(a), this alone would suffice to allow modification ofa child

support order without a finding ofsubstantially changed circumstances. 

However, Schumacher's conclusion that "[ w]here a court order arises

from an uncontested proceeding ... the court need not find a substantial

change ofcircumstances" does not depend on the finding ofeconomic

hardship. Schumacher, 100 Wn. App. at 213. Thus, the fact that Patricia

is not yet claiming hardship based on the postsecondary support provisions

in the Final OCS provides no basis for distinguishing Schumacher. 
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Here, as Fearghal acknowledges, all ofthe initial underlying orders

in this matter, including the Final oes, were entered based on stipulated

facts.27 Because the Final OCS was not entered after a " fully contested

hearing," under Schumacher and Pippins, this Court presumes that the trial

court did not conduct an independent examination ofthe evidence at the

time it issued that order.28 This presumption is strongly supported by a

review ofthe terms ofthe Final OCS, which included one-sided and

arguably illegal provisions calling for a child's support to continue

indefinitely so long as that child remains enrolled in an accredited post-

secondary school, and for Fearghal to continue to receive child support at

the same time as the relevant child receives post-secondary support

covering room and board. CP 4, at ~~ 3.13-3.14.29 Patricia submits that

there is plainly no evidence that could have supported such provisions.3o

Moreover, Fearghal has offered no evidence-let alone " clear

evidence"- to rebut the presumption that the trial court did not base the

Final OCS in its own independent review ofthe facts.3 ) Accordingly, 

once confronted with the parties' respective motions for adjustment, the

27Id at p. 6. See also Appendix B at B-1 and B-22. 

28 Schumacher, 100 Wash. App. at 213; Pippins, 110 Wn.2d at 481-82. 

29 The arguably illegal nature ofthese provisions is discussed in more

detail below in Section 111.4. 

30 In particular, nothing in the stipulations on which the parenting plan and

the Final OCS were based supports ~ 3.13 and ~ 3.14 ofthe Final OCS. 

See Appendix B at B-2 to B-12 and CP 8-12 (Worksheets). 

3) Schumacher, 100 Wash. App. at 213. 
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trial court here did not need to find any substantial change in circumstance

to justify modifying the Final OCS. 

The fact that the parties submitted respective motions for

adjustment, rather than petitions for modification, also does not create

reversible error. As this Court has previously noted, filing a motion

pleading instead offiling a petition for modification, as each ofthe parties

did here, can be harmless error. 32 In Morris, the error was held harmless

because the party resisting the modification: ( 1) did not identify ifand

how he was harmed by any procedural deficiencies, or otherwise show

prejudice; and (2) the superior court considered the motion for revision

based on the parties' declarations, financial documents, and legal

arguments. 33

In the instant case, the superior court clearly considered the motion

for revision based on the parties' declarations, financial documents, and

legal arguments, and thereby satisfied the second element for harmless

error identified in Morris. 34 Hence, whether the error was harmless

depends on whether Fearghal has succeeded in identifying harm or

prejudice. Although Fearghal certainly claims that he was prejudiced, he

32 In re Marriage ofMorris, 176 Wn. App. 893,309 P.3d 767 (2013) 

33 Morris, 176 Wn. App. at 903. 

34 Thus, the trial court's Revised Final OCS enjoys a different status than

the trial court's original Final OCS. In January, 2014, the trial court

considered a record containing opposing affidavits, and its decision was

clearly its own, based on its own examination ofthe evidence. In January, 

2009, the trial court was presented with stipulated facts, and is presumed

not to have independently reviewed the underlying evidence. 

Schumacher, 100 Wash. App. at 213. 
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has not actually established such.3s His assertion that he was " caught by

surprise at the 10/9/2013 adjustment hearing when the court unexpectedly

ruled sua sponte to modify provisions ofthe support order unrelated to the

parties' incomes" is undercut by his failure to include the transcript ofthe

hearing in the record.36 More importantly, Fearghal makes no showing

that his limited ability to do discovery adversely affected the trial court's

decision on any issue. Any error premised on the fact that the trial court

made modifications to the Final OCS in response to motions for

adjustment, rather than petitions for modification, was simply harmless. 

4. The changes made in the Revised Final oes to the termination

ofsupport and postsecondary support provisions were

reasonable under the circumstances and based on a

consideration ofall relevant factors. 

Given that no substantial change in circumstances was necessary

here to justify modifying the stipulated Final OCS, and given that any

procedural error involved in making modifications in response to motions

for adjustment was harmless, the only real questions posed by Fearghal's

appeal are whether the changes made by the trial court were reasonable

under the circumstances , based on a consideration ofall relevant factors, 

and (in the case of factual findings) supported by substantial evidence.37

All ofthe changes made to Paragraphs 3.13 and 3.14 ofthe Final OCS

3S Appellant's Briefat p. 27. 

36 Jd. See also Story v. Shelter Bay Co., 52 Wn. App. 334, 345, 760 P.2d

368,375 (1988) (noting that "appellant ... ha[s] the burden ofproviding

an adequate record on appeal," and affirming trial court decision on issue

where the record was inadequate to allow review). 

37 State ex reI. J VG., 137 Wn. App. at 423 . 
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were reasonable under the circumstances and based on a consideration of

all relevant factors. Since they represent conclusions of law rather than

findings offact, they need not be based on substantial evidence. 

Accordingly, Fearghal's assignments oferror to these changes fail. 

Unlike the Final OCS, the Revised Final OCS acknowledges that

both parents' child support obligation shall terminate when each child

either reaches the age of23 years or stops attending an accredited

secondary] school full time ... , whichever occurs first." CP 214. This

simply tracks the statutory requirement as stated in RCW 26.19.090(5).38

Fearghal concedes as much, thereby acknowledging that the original Final

OCS erred by implying that support could continue indefinitely, provided

only that the relevant child remained emolled in an accredited post-

secondary school. CP 4-5, at ~~ 3.13-3.14.39 Moreover, the requirement

that the parents return to court regarding postsecondary support prior to

the latter ofthe child's 18th birthday or graduation from high school, in the

event the parents don't previously agree, does no more than create a

38 The statute states that "[ t]he court shall not order the payment of

postsecondary educational expenses beyond the child's twenty-third

birthday, except for exceptional circumstances, such as mental, physical, 

or emotional disabilities." RCW 26.19.090(5). No exceptional

circumstances have been alleged here. See also In re Marriage ofBriscoe, 

134 Wn.2d 344,348,949 P.2d 1388 (1998) (noting that "statutes which

directly bear upon the subject matter ofthe [marriage] settlement are

incorporated into and become part ofthe decree"). 

39 See Appellant's Brief, at p. 25 ( stating "Fearghal does not object to the

added elements ofthe rewritten provision which incorporate existing

relevant statutory provisions (e.g. support ceases when the child is 23)"). 

But see Appellant's Briefat p. 9, no. iv (apparently assigning error to this

precise change). 
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timely occasion for the mandatory review ofthe factors specified in RCW

26.19.090(2).40 The trial court properly reflected these statutory

requirements in the Revised Final OCS, and making these changes was no

error. CP 2l3-214. 

The trial court also properly removed the requirement contained in

the original Final OCS that Patricia simultaneously pay both child support

and postsecondary support for the same child. Compare CP 4-5, at,-r 3.14

with CP 2l3-214, at,-r,-r 3.13-3.14. Counsel for Patricia has found no

statute expressly prohibiting simultaneous payment ofboth child support

and postsecondary support for the same child. However, the structures of

the relevant statutes, Chapters 26.09 and 26.19 RCW, make it clear that

child support and postsecondary support are not to be paid at the same

time for the same child. As In re Marriage ofDaubert puts it, 

40 RCW 26.19.090(2) states: " When considering whether to order support

for postsecondary educational expenses, the court shall determine whether

the child is in fact dependent and is relying upon the parents for the

reasonable necessities of life. The court shall exercise its discretion when

determining whether and for how long to award postsecondary educational

support based upon consideration offactors that include but are not

limited to the following: Age ofthe child; the child's needs; the

expectations ofthe parties for their children when the parents were

together; the child's prospects, desires, aptitudes, abilities or disabilities; 

the nature ofthe postsecondary education sought; and the parents' level of

education, standard of living, and current and future resources. Also to be

considered are the amount and type ofsupport that the child would have

been afforded ifthe parents had stayed together." Here, the court has

determined, and the parents have agreed, that postsecondary support shall

be provided. However, unless the parents reach further detailed

agreements, the court must hold a timely hearing to consider the statutory

factors before the details ofthe support can be set. 
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p]ostsecondary educational support is child support.,,41 It follows that

ifthe level ofpost-secondary support is properly calculated, continued

payment ofchild support is a double payment, and nothing but an

unjustified windfall for the custodial parent. The trial court did not err by

making clear in the Revised Final OCS that Patricia is not obligated to

continue making the standard transfer payment for any child for whom she

is also paying postsecondary support.42

Fearghal's remaining objections to changes made in the

postsecondary support provisions are also not well-taken.43 Specifically, 

Fearghal objects to "i) replacing the formula in the Original Support Order

41 Daubert, 124 Wn. App. at 502 ( emphasis added). Although abrogated

by McCausland, 159 Wn.2d at 619, on the grounds that it erroneously

found that extrapolation from the child support table can be an appropriate

method ofdetermining support for families with high incomes, Duabert's

lengthy discussion ofthe relationship between child support and

postsecondary support, at 124 Wn. App. at 499-505, remains generally

valid, and clearly militates against simultaneous payment ofboth child

support and postsecondary support for the same child. 

42 It is also important to note that although Fearghal makes very detailed

assignments oferror to paragraph 3.14 ofthe Revised Final OCS (see

Appellant's Briefat p. 9), his opening briefdoes not assign error to, or

otherwise discuss, the removal ofthe requirement that Patricia

simultaneously pay both child support and postsecondary support for the

same child. Nor did Fearghal raise this issue below. CP 193-205. Since

a]n issue raised and argued for the first time in a reply brief is too late to

warrant consideration," Cowiche Canyon Conservancy v. Bosley, 118 Wn. 

2d 801, 809, 828 P.2d 549 (1992), and since appellate courts "generally do

not review an error not raised in the trial court," State v. Trujillo, 153 Wn. 

App. 454,458,222 P.3d 129 (2009) ( citing to RAP 2.5(a)), Fearghal's

failure to timely raise any issue with regard to simultaneous payment of

child support and postsecondary support provides additional reasons for

this Court to uphold the trial court on this particular point. 

43 Appellants Briefat p. 9, pp. 24-25. 
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with a provision that support would terminate unless a party sought a court

determination before the child turned 18 or finished high-school; ii) 

removing the 10-day requirement for parents to pay educational

requirements directly, iii) removing the requirement that Patricia

reimburse educational expenses paid by Fearghal within 15 days of

presentation ofbills ... and iv) removing the ability ofthe child to both

work and attend school part time by requiring the child's full time

attendance at school." 44

Each ofthese changes is reasonable under the circumstances, and

brings the postsecondary support provision into compliance with both the

letter and the spirit ofWashington law, and in particular RCW 26.19.090. 

Apart from the issues involving termination ofsupport discussed

immediately above, it is unclear what precisely Fearghal means by "the

formula in the Original Support Order." Perhaps this is a reference to the

initial requirement that Patricia "shall pay ... 50% ofall costs related to .. 

post-secondary educational support." CP 4, at,-r 3.14. Unfortunately for

Fearghal, his own submissions to the superior court affirmatively

represented that this formula was outdated, and requested adjustment.45

Particularly in view ofthe fact that the two children in question were ages

14 and 10 at the time ofentry ofthe Revised Final OCS, the trial court did

not abuse its discretion by replacing the original stipulated language with

language taken from the official form Order ofChild Support, to the effect

44 Id. at p. 24. 

45 Appendix B at B-40. 
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that "postsecondary support provisions will be decided by agreement or by

the court." CP 213.46 Making this change did not "reopen the door for

litigation," since even under the initial "formula," either party could come

into court during each child's senior year in high school and ask that the

support obligation be adjusted in light ofthe then-prevailing levels ofthe

factors specified in RCW 26.19.090(2).47 Under either "formula," 

Fearghal and Patricia will either reach agreement on the allocation of

postsecondary support responsibilities, or they won't. Ifthey don't agree, 

the superior court will decide. The superior court did not err by making

this point explicit in the Revised Final OCS. CP 213 at ~ 3.14. 

46 Compare WPF PS 01.0500, available online from the Washington State

Courts web-site at: http://www.courts.wa.gov/forms/. 

47Appellant's Briefat p. 25. Arguably, only a review after the time when

the child's postsecondary options have become concrete will allow the

court to effectively evaluate the mandatory criteria listed in RCW

26.19.090(2). See, e.g., In re Marriage a/Shellenberger, 80 Wn. App. 

71, 85, 906 P.2d 968 (1995) (holding that "the trial court must, at the very

least, make specific findings as to the cost and availability ofcollege

education in the child's chosen field at publicly funded institutions before

ordering an objecting parent to support a more expensive private college

education. A trial court should not require objecting parents ofmodest

means to pay for private college where the child can obtain a degree in his

or her chosen field at a publicly subsidized institution"). Given the age of

the two children here, both their "chosen fields" and the availability of

those fields at publicly funded institutions are simply unknowable. To the

extent the original Final OCS gave Fearghal a blank check to send the

children to expensive private universities, it contravened RCW 26.19.090. 
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The other changes to the postsecondary support provisions

complained ofby Fearghal neither affect substantial rights nor are

erroneous. First, instead ofstating that

Payments to educational institutions shall be made directly

to the educational institution within 10 days oftheir due

date. Ifa parent fails to make a timely payment to an

educational institution, the other parent may make such

payment and recover the amount plus interest from the non-

compliant parent[,] 

as did the original Final OCS, the revised Final OCS states in pertinent

part that

Payments to educational institutions shall be made directly

to the educational institution pursuant to the arrangements
each parent makes with the college or pursuant to a future

court order. 

Ifa parent fails to make a timely payment to an educational

institution, the other parent may make such payment and

recover the amount plus interest from the non-compliant

parent. 

CP 4, 214 (emphasis added in both cases). These provisions are identical

except for the underlined passages. Given the ambiguity that attends the

term "due date" with regard to college billings, which are often subject to

optional installment payment plans, any court enforcing the original

provision would surely do so subject to a reasonableness constraint. By

acknowledging the possibility offlexibility on the part ofthe college, 

while maintaining the ability ofthe other parent to make the payment and

recover interest, the new language here simply clarifies the relevant
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procedure and makes future resort to the courts less likely.48 This change

did not deprive Fearghal or the children ofany actual right, and it was

certainly not reversible error. 

Second, the revised Final OCS replaced language to the effect that

Obligor's share ofall other post-secondary educational support expenses

shall be paid to the Obligee within 15 days ofbeing presented with bills" 

with language stating that "all other payments for college expenses made

by the parents shall be paid directly to the child or pursuant to future court

order." CP 4, 214 (emphasis added in both cases). This change brings the

OCS into compliance with RCW 26.19.090(6), which states as follows: 

The court shall direct that either or both parents' payments

for postsecondary educational expenses be made directly to

the educational institution iffeasible. Ifdirect payments are

not feasible, then the court in its discretion may order that

either or both parents' payments be made directly to the

child ifthe child does not reside with either parent. Ifthe

child resides with one ofthe parents the court may direct

that the parent making the support transfer payments make

the payments to the child or to the parent who has been

receiving the support transfer payments. 

Under the statute, payment to a parent is only proper " ifthe child resides

with one ofthe parents.,,49 Here, it is simply too early to tell whether one

48 An order can be clarified at any time. See, e.g., Kemmer v. Keiski, 116

Wn. App. 924, 933, 68 P.3d 1138 (2003) ( stating that " an order

clarifying' a judgment explains or refines rights already given. It neither

grants new rights nor extends old ones. Unlike a modification, 

amendment, or alteration, which must be accomplished under CR 59, CR

60 or some other exception to preclusion, a ' clarification' can be

accomplished at any time"). 

49 RCW 26.19.090(6). 
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ofthe children will be residing with a parent-and ifso, which one-

while attending college. By establishing that payments for postsecondary

expenses not made directly to the educational institution should go to the

student or as otherwise established by court order, the Revised Final OCS

properly reflects the statutory mandate. 50 Given the stipulated nature of

the original Final OCS, making this change is no grounds for reversal. 5I

Third, Fearghal's complaint that the Revised Final OCS

remov[es] the ability ofthe child to both work and attend school part-

time by requiring full-time attendance at school" ignores the fact that

postsecondary educational support is, by definition, support for

educational expenses. 52 The statute enforces the requirement that support

be for education by requiring that "[ t]he child ... enroll in an accredited

50 See Briscoe, 134 Wn. 2d at 348 (noting that "[ a]s a general rule parties

to a marriage settlement are presumed to contract with reference to

existing statutes, and statutes which directly bear upon the subject matter

ofthe settlement are incorporated into and become part ofthe decree", and

going on to hold that "[ a]n express agreement to exclude the relevant

statute must be a ' clear manifestation ofintent ... to make the general law

inapplicable'''). The original Final OCS manifests no clear intent to

displace RCW 26.19.090. 

51 Schumacher, 100 Wn. App. at 213 ( holding that a substantial change of

circumstances is not required to modify a stipulated order). Indeed, the

language ofthe original Final OCS on this point-asymmetrically

specifying that "obligor" shall pay " obligee" for certain expenses, without

considering the possibility that the student may be living with the obligor

when he attends college, which could conceivably result in "obligee" 

owing payments to the "obligor"-demonstrates the wisdom ofthe rule

that stipulated orders ofchild support can be modified without a finding of

substantially changed circumstances. 

52 Appellant's Brief, at p. 24. See also RCW 26.19.090(1) (stating that the

support it concerns is " for postsecondary educational expenses"). 
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academic or vocational school, ... be actively pursuing a course ofstudy

commensurate with the child's vocational goals, and ... be in good

academic standing as defined by the institution" as conditions for receipt

ofthe support.53 Fearghal has elsewhere acknowledged that this sort of

statutory requirement is imputed by law into an order for child support. 54

Moreover, as a practical matter, Fearghal 's position also overlooks the fact

ofwhich this Court may take judicial notice) that many college students

who are enrolled " full time" also hold ajob. Thus, to the extent Fearghal

believes that the revised order will prohibit a child from both working and

attending school, his fear is groundless. The addition to the Revised Final

OCS ofthe requirement that the student be enrolled "full time" was no

error.55

5. The changes made in paragraph 3.15 of the Revised Final OCS
were neither substantial nor erroneous. 

Fearghal also assigns error to changes made in paragraph 3.15 of

the Revised Final OCS regarding " payment ofexpenses not included in

the transfer payment.,,56 The gravamen ofhis objection is that these were

53 RCW 26.19.090(3). By contrast, the terms ofthe original Final OCS

imply that mere application to college triggers the need to provide

postsecondary support. CP 4, at ~ 3.14. This is yet another example ofthe

wisdom ofthe law allowing stipulated orders ofchild support to be

modified without a finding ofsubstantially changed circumstances. 

54 Appellant's Brief, at p. 25 ( citing to Briscoe, 134 Wn.2d at 348). 

55 Ifthis Court perceives an important difference between the requirement

in the Revised Final OCS that the student be enrolled "full time" and the

statutory requirement that the student "be in good academic standing as

defined by the institution," Patricia has no objection to interpreting "full

time" to mean " in good standing as defined by the institution." 

56 Appellant's Briefat p. 1, p. 26 . 
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improper modifications, made without a finding ofa change ofsubstantial

circumstances. 57 This objection has already been dealt with: since the

original Final OCS was based on stipulation ofthe parties, no substantial

change ofcircumstances was necessary to justify modifications. 58

As for the actual content ofthe changes, it was reasonable under

the circumstances to: 1) require proofofreimbursable educational

expenses to be made within 45 days ofpayment; and 2) limit reimbursable

educational expenses to driver's education, graduation pictures, cap and

gown, and up to ten applications for college or the Running Start program. 

CP 215. The original Final OCS lacked this level ofspecificity, but

clearly included an implied norm ofreasonableness. It is reasonable that

proofofeducational expenses be given within 45 days ofthe expense, and

it is reasonable to limit a student to 10 applications to college. 59 The

additional specificity in the Revised Final OCS on these issues does not

represent a substantial change, and was not reversible error. 

6. By releasing Fearghal from his obligation to provide health

insurance for the children, the trial court did not change the

original Final OCS, but instead simply implemented it. 

Under the original Final OCS, Fearghal was only required to

provide health insurance in the event that the cost ofsuch coverage did not

exceed 25% ofhis basic child support obligation. CP 5 at ~ 3.18. In the

Revised Final OCS and the attached child support worksheet, the court set

57 Appellant's Brief, at p. 26. 

58 Schumacher, 100 Wn. App. at 213. 

59 More precisely, it is reasonable to limit the obligor parent's obligation

to pay for college applications to no more than 10 . 
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Fearghal's basic child support obligation at $411 ( CP 221 at line 9), and

determined that health insurance was available to him for the children at a

monthly premium of $260.68 (CP 216). $ 260 is more than 25% of $411

precisely, it is 63.3% of$411). Thus, by relieving Fearghal ofhis

obligation to provide health insurance for the children in the Revised Final

OCS, the trial court did not change the original Final OCS, it implemented

it. 60 This was not error. 

7. Transfer ofthe tax exemptions to Patricia was reasonable

under the circumstances. 

A child's best interests are served when the financial situations of

the parents are maximized. Thus, "[ t]o ensure that an exemption is used

efficiently as tax laws, income levels, and child support obligations

change, the trial court must retain the authority to allocate exemptions to

the party who will benefit most from them.,,61 Here, Fearghal objects to

the reallocation ofthe federal tax exemptions from himself to Patricia, 

claiming that: a) it was a modification made without a showing of

changed circumstances; and b) was not in the children's best interest.62

The first objection has already been dealt with above.63 As for

which allocation ofthe exemption best serves the interest ofthe children, 

60 Fearghal ofcourse is not "prohibited" from continuing to purchase

health insurance for the children. Compare Appellant's Briefat p. 26. He

merely cannot purchase unnecessarily expensive, duplicate health

insurance and force Patricia to pay for part of it. 

61 In re Marriage o/Peterson, 80 Wn. App. 148, 156,906 P.2d 1009,1013

1995). 

62 Appellant's Brief, at pp. 22-23. 

63 See supra, Section 11.3. See also Schumacher, 100 Wash. App. at 213. 
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Fearghal makes no comparative argument. He claims that he loses $2,000

in federal tax credits as a result ofthe change, but makes no effort to show

how receipt ofthe tax exemptions reduces Patricia's tax burden.64 Based

on the evidence in the record, the trial court could reasonably conclude

that Patricia faces a higher marginal tax rate than does Fearghal, and that

total family resources would be increased by giving the exemptions to

her.65 Fearghal has certainly not proven the contrary. 

8. Fearghal's assignments oferror to factual findings overlook
evidence in the record that supports the trial court's holdings. 

Ifremand for further factual findings or recalculation of the

transfer amount is necessary, this Court should instruct the

trial court to consider the Note as an asset for Fearghal's and a

liability ofPatricia's. 

Fearghal also makes numerous assignments oferror to factual

findings in the Revised Final OCS and the incorporated Child Support

Worksheet. 66 In general, the issue here is whether the challenged factual

findings are supported by substantial evidence. Substantial evidence is

evidence sufficient to persuade a fair-minded, rational person ofthe truth

of the declared premise.67 " The party challenging a finding offact bears

the burden ofshowing that it is not supported by the record.,,68

a. The deviation for Patricia's third minor child

64 Appellant's Brief, at p. 23. 

65 Compare CP 45-46 (Fearghal's 2012 1040 showing zero taxes paid) 

with CP 69 (showing Patricia's bi-weekly federal income tax withholdings

of$128.31). 

66 Appellant's Briefat pp. 20-22; 27-33. 

67 In re Marriage ofLutz, 74 Wn. App. 356, 370, 873 P.2d 566 (1994). 

68 Panorama Vill. Homeowners Ass'n v. Golden Rule Roofing, Inc., 102

Wn. App. 422,425, 10 P.3d 417 (2000). 
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Fearghal objects to the grant ofa $223 monthly deviation to

Patricia, awarded based on her responsibility for a third minor child, 

EM." CP 223.69 Fearghal asserts that the trial court's deviation award

was erroneous because " the income and resources ofthe parties, their

spouses and other adults in their household [we ]re not disclosed in the

Child Support Worksheet.,,70 It is true that the Child Support Worksheet

incorporated into the Revised Final OCS states " Not disclosed" on the

lines corresponding to the incomes ofPatricia's husband, Shaun Martin, 

and her adult stepdaughter, Adrienne Martin. CP 222. However, the

record does contain information about Shaun Martin's income, as well as

his exposure to extended periods oflay-off. CP 77-78, 89,94, 112. It

also contains a statement made under penalty ofperjury that Adrienne

Martin is a college student. CP 89, 94. Since the proceedings leading up

to the Revised Final OCS were contested, the trial court is presumed to

have reviewed this evidence.71 Thus, there is arguably substantial

evidence supporting the trial court's award ofa deviation. 

69 Appellant's Briefat pp. 20-21. An important part ofFearghal's

objection to the deviation is that it was an improper modification, made

without a finding ofa substantial change ofcircumstances. However, this

objection has already been dealt with: since the original Final OCS was

based on stipulation ofthe parties, no substantial change ofcircumstances

was necessary to justify a modification. Schumacher, 100 Wn. App. at

213. 

70 Appellant's Brief, at p. 4. 

71 See Pippins, 110 Wn.2d at 481 ( noting that "[ w]here a court order is the

result ofa fully contested hearing in which all parties have appeared, it

may be presumed that the court has independently examined the

evidence"). 
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b. Calculation ofPatricia's costs ofproviding health

insurance to the children. 

Fearghal assigns error to the trial court's use of $333 as Patricia's

monthly cost ofproviding health insurance for the children.72 CP 221. 

Citing to In re Marriage a/Scanlon & Witrak, Fearghal properly notes

that "[ t]he [health insurance] credit may not include ... any portion ofthe

premium not covering the children at issue.,,73 Here, however, Patricia

submitted evidence that she has to spend $333 per month in order to

secure health insurance for the children. CP 74. The fact that she cannot

procure this insurance without securing redundant insurance for herself is

not grounds for discounting the premium, because the entire premium

serves only to secure insurance for the children. CP 74. The trial court

was entitled to believe Patricia's evidence on this point, and did not err by

crediting her with a monthly expenditure of $333 for the children's health

Insurance. 

c. Calculation ofPatricia's federal income tax and FICA

withholdings and tax refunds. 

The trial court credited Patricia with monthly federal income tax

withholdings of$689. CP 220. It also found her monthly FICA

withholdings to be $542. CP 220. Based on Patricia's pay stubs, Fearghal

72 Appellant's Briefat pp. 29-30. 

73 Appellant's Briefat p. 29, citing to In re Marriage a/Scanlon & Witrak, 

109 Wn. App. 167, 175,34 P.3d 877 (2001), as amended on denial 0/ 
reconsideration (Dec. 19,2001). 
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asserts that both these amounts are in error, and should instead be $278

and $506, respectively.74

In addition, Fearghal claims that Patricia anticipates an income tax

refund of $1 ,400 for 2013 and future tax years. 75 This is a plain distortion

ofthe record. The document to which Fearghal cites, Patricia's Second

Amended Chapter 13 plan, simply indicates that future tax refunds will be

committed to funding the plan, with the exception ofthe first $1,400 of

any such refund. CP 111. This is clearly not the same thing as stating that

Patricia anticipates a refund of $1 ,400 per year. Thus , there is no basis for

Fearghal's assertion that the amount of $1400 should be divided by 12

months and deducted from the amount ofPatricia's tax withholdings on a

revised Child Support Worksheet. Ifthis Court determines that the trial

court's calculation ofthe underlying income tax and FICA withholdings is

inconsistent with the evidence, and remands for further proceedings, it

should do so subject to the proviso set forth in the section that follows

immediately below. 

d. Any remand for further proceedings should be

accompanied by instructions to consider the Note as an

asset ofFearghal's and a liability ofPatricia's. 

Ifthis Court concludes that the trial court made factual findings not

supported by substantial evidence or otherwise remands for further

proceedings below, it should accompany the order ofremand with

74 Appellant's Briefat p. 10, pp. 28-29, citing to CP 108 (Patricia's pay

stub for 9/13/13). 

75 Appellant's Briefat p. 29, citing to CP 111. 
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instructions to the trial court to consider the Note as an asset ofFearghal's

and liability ofPatricia's. 76

Patricia makes this request pursuant to RAP 2.4(a), which states in

pertinent part that "[ t]he appellate court will, at the instance ofthe

respondent, review those acts in the proceeding below which ifrepeated

on remand would constitute error prejudicial to the respondent." Patricia

has not cross-appealed, and is not seeking remand. Nonetheless, the trial

court did err by not considering the Note as an asset to Fearghal and a

liability to Patricia. The existence ofthe Note, and the judgment thereon, 

were evidenced in the record, yet the Revised Final OCS makes no

reference to them. CP 92-95, 209-223. 77 Given the plain terms ofRCW

26.19.071 and RCW 26.09.075, this was error, and prejudicial to

Patricia.78 Ifthe trial court had properly considered Fearghal's income

from the Note, the allocation ofchild support responsibilities would have

been different. If this Court does remand for further proceedings, it should

instruct the trial court to correct this error. 

76 See Appendix 8 at 8-29 to 8-31, 8-35 to 8-36, and 8-53. 

77 See also Appendix 8 at 8-29 to 8-31, 8-35 to 8-36. 

78 RCW 26.19.071(1) states in pertinent part that "[ a] ll income and

resources ofeach parent's household shall be disclosed and considered by

the court when the court determines the child support obligation ofeach

parent." RCW 26. 19.075(1)(e)( iv) states in part that "deviations under

this section shall be based on consideration ofthe total circumstances of

both households." RCW 26.19.075(2) states in part that "[ a]ll income and

resources ofthe parties before the court, new spouses or new domestic

partners, and other adults in the households shall be disclosed and

considered as provided in this section." 
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9. In the alternative, ifthis Court determines that a finding of

substantial change in circumstances was required to modify

the Final OCS, it should remand to the trial court to determine

whether entry of judgment on the Note, and Patricia's

subsequent bankruptcy, constituted a substantial change of

circumstances. 

Much ofthe preceding argument, in particular in Section 11.3

above, relies on Schumacher for the point that no substantial change of

circumstances need be shown in the event a child support order is not the

product ofa fully contested hearing.79 In the event this Court finds

Schumacher to be distinguishable, then Patricia requests that on remand

the trial court be directed to consider whether entry ofjudgment on the

Note, Patricia's filing for bankruptcy, and the implementation ofher

Chapter 13 plan, individually or collectively, constitute a substantial

change ofcircumstances that would justify modification ofthe Final

OCS.80

10. The trial court did not abuse its discretion by setting a start

date ofJanuary 1,2014 for Patricia's new transfer obligations. 

The trial court has discretion to make a modification ofchild

support effective upon the filing ofthe petition, upon the date ofthe order

79 See Schumacher, 100 Wn. App. at 213, and Pippins, 110 Wn.2d at 478. 

80 See In reMarriage ofJarvis, 58 Wn. App. 342, 346, 792 P.2d 1259

1990) (noting that "[ w]hether a substantial change in circumstances has

occurred is a factual question within the court's discretion after

consideration ofthe circumstances ofboth parties"). Since "[ t]he change

ofcircumstances must ... be ofa kind not within the contemplation ofthe

parties or the court at the time the original order ofsupport was entered," 

it is important to observe that the Note at issue here was drafted some

three and a halfmonths after, and reduced to judgment more than four

years after, the Final OCS was entered. Pippins, 110 Wash. 2d at 480. 
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ofmodification, or any time in between.81 Here, Fearghal was responsible

for many ofthe delays that occurred after he filed his motion. CP 93, 

194.82 As late as October 4,2013, he acknowledged that he " was hoping

to defer [his] motion for adjustment ofchild support until Petitioner's

bankruptcy proceedings concluded." CP 126, at ~ 1. In his motion for

revision, he did not assign error to the support start date ofJanuary 1, 2014

set by the Commissioner's order. CP 178, at ~ 3.9; CP 193-205.83 But the

dispositive point is that the motion for adjustment was filed on May 29, 

2013 (CP 29), the date ofthe order on the motion for adjustment and the

Revised Final OCS was January 31, 2014 (CP 209-210), and the revised

support start date was set at January 1,2014 (CP 212). The start date was

thus plainly within the permissible range ofthe trial court's discretion.84

The January 1,2014 start date is not erroneous. 

11. Fearghal is not entitled to statutory fees and costs on appeal. 
Instead, this Court should award reasonable attorney's fees
and costs to Patricia. 

Fearghal seeks statutory fees and costs on appeal, pursuant to RAP

14.2 and RCW 26.09.140.85 However, RAP 14.2 expressly conditions an

81 Chase v. Chase, 74 Wn.2d 253, 259, 444 P.2d 145 ( 1968) (superseded

by statute on other grounds). See also In re Marriage ofPollard, 99 Wn. 

App. 48, 55, 991 P.2d 1201 ( 2000); and Scanlon, 109 Wn. App. at 173

noting that "an adjustment [is] a form ofmodification"). 

82 See also Appendix B at B-45 to B-46. 

83 Under RAP 2.5(a), Fearghal's failure to object to the January 1,2014

start date set by the Commissioner should operate as a waiver ofany

objection to the January 1,2014 start date set by the superior court. 

84 Pollard, 99 Wn. App. at 55. 

85 Appellant's Briefat p.35. 
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award ofcosts on the requesting party having "substantially prevail [ ed] on

review." Similarly, case law interpreting RCW 26.09.140 makes it clear

that an award of fees under that statute is only properly made to the

substantially prevailing party.86 Since Fearghal will not "substantially

prevail," he is entitled to neither fees nor costs. Moreover, as a pro se

litigant who is not himselfan attorney, Fearghal cannot claim attorney's

fees. 87 For all ofthese reasons, this Court should deny Fearghal's request

for fees and costs. 

However, this Court should grant Patricia her reasonable attorney's

fees and costs, under both RCW 26.09.140 and RAP 14.2. Unlike

Fearghal, Patricia will substantially prevail on appeal. Also unlike

Fearghal, Patricia has been formally represented by counsel since October

3,2014. Pursuant to RAP 18.1(c), Patricia will file an affidavit of

financial need prior to oral argument. In light ofFearghal' s receipt ofa

steady stream ofpayments from Patricia on the Note, Patricia expects to

be able to establish both her need and Fearghal's ability to pay. 

86 See, e.g., State ex rei. MMG. v. Graham, 159 Wn. 2d 623,638, 152

P.3d 1005 ( 2007), as amended (Feb. 21, 2007), as amended (May 10, 

2007) (granting fees to the respondent under RCW 26.09.140 because she

was the prevailing party, and denying fees to the petitioner because he was

not). 

87 See In re Marriage ofBrown, 159 Wn. App. 931, 938-39, 247 P.3d 466

2011). 
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III. CONCLUSION

For all ofthe reasons stated above, this Court should affirm the

trial court, and award Patricia her reasonable fees and costs. In the event

this Court determines that remand is necessary for further proceedings, it

should instruct the trial court to consider the Note as an asset ofFearghal's

and a liability ofPatricia's. Ifappropriate, it should also instruct the trial

court to consider whether entry ofjudgment on the Note, Patricia's

subsequent bankruptcy, and/or the implementation ofPatricia's Chapter

13 plan constitute a substantial change ofcircumstances justifying

modification ofthe Final Order ofChild Support. 

DATED this 31 st day ofOctober, 2014. 

Attorney for Respondent
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15 Washington, Cause No. 45956-6-11, pursuant to RAP 9.6, as a supplementation to those clerk's

16 papers previously designated. The clerk shall assemble the copies and number each page ofthe

17 clerk's papers in chronological order offiling and prepare an alphabetical index to the papers. 

18 The clerk shall promptly send a copy ofthe index to each party. 

19 SUPPLEMENTAL CLERK'S PAPERS
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Subnumber Filin£ Date
686 10/27/2008

687 10/27/2008

757 1129/2010

914 4/3/2013
931 4/24/2013

933 5/29/2013

947 611912013
954 6/26/2013
963 9/17/2013 . 

980 10/2112013

Document

Order Adopting Stipulated Findings ofFact in Support ofthe

Final Parenting Plan

Final Parenting Plan

Findings ofFact and Conclusions ofLaw

MotionlDeclaration for Judgment

Judgment

Proposed OrderlFindin~s
Child Support WorksheetlProposed

Motion Hearing

Notice ofUnavailability

Response to Motion for Reconsideration
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1 and that she is presently in good mental health. Petitioner agrees to continue her efforts to

2 address her mental health issues, to keep Respondent timely informed of any changes to her

3 use of psychotropic medications, and to promptly notify Respondent of any material change in

4 her mental health status. 

5 2.13 Petitioner's Development of Drug Dependency. During the marriage and after

6 separation, Petitioner was prescribed various psychotropic drugs to deal with her mental health

7 issues. Medical records evidence that during the marriage, Petitioner made numerous

8 complaints of physical maladies such as chronic back pain, abdominal pain, migraines, leg

9 numbness, arm pain and numbness, body aches, cramps and vision problems. Petitioner was

10 prescribed narcotics in response to her various complaints of physical pain. While medical

11 investigation of these complaints did not establish a clear etiology for many of Petitioner's

12 complaintsJ medical investigation ofPetitioner's back pain complaints revealed a bulged disc but

13 did not find any · Significant qualitative symptoms. In April 2004, Petitioner's primary care

14 physician, Dr. Tanya Stewart, began expressing concern - in her medical notes, but not directiy

15 to Petitioner - about Petitioner's continued need for and prolonged use of narcotics. In June

16 2004, Dr. Stewart referred Petitioner to the in-house pain management clinic at Kaiser

17 Permanente for monitOring. In August 2004, Petitioner changed her primary care physician and

18 transferred to Dr. Thomas Allmon. Despite Dr. Stewart's recorded concerns, Dr. Allmon

19 recommended that Petitioner be prescribed narcotics on a long-term basis and presented her

20 with a long-term pain management contract, which she signed. Petitioner trusted her doctor and

21 followed his recommendation to use narcotics long-term. Due to the side-effects of her long-

21 term exposure to prescription narcotics, Petitioner subsequently broke her pain management

23 contract in August and September 2004 resulting in her pain contract being discontinued. Dr. 

24 Allmon renewed Petitioner's pain contract and continued to prescribe Petitioner with narcotics

25 and psychotropic medications. Petitioner developed a dependency on prescription medications. 

26 Marital discord developed between the parties regarding the impairments the prescription drugs

27 were causing to Petitioner's judgment and functionality. Petitioner believed and argued with

28 Respondent that her doctor knew best and it would have been irresponsible of her to over-ride

29 Dr. Allmon's recommendation of long-term narcotic use. Petitioner had no prior history of drug

30 or alcohol abuse. Petitioner believes that she developed a drug dependency because she was

31 taking over-prescribed medications under doctor's orders. 

32 2.14 Petitioner's Drug Addiction & Abuse. After separation, Petitioner's dependency on

33 prescription drugs intensified into drug abuse. Petitioner continued making complaints of

34 physical pain and obtaining prescriptions for narcotics. Petitioner obtained narcotic prescriptions

STIPULATION TO FINDINGS OF FACT IN

SUPPORT OF THE FINAL PARENTING PLAN - 3

Laycoe & Bogdon PC
AiIomooyI.t I..ft

11120 ...... S1r8eI, Suite 100
v-.~_ 

T .... -. h .. _~\~iA"ll\ 

4







1 even see him, nor did he question the older child Conor. Despite the total lack of physical

2 evidence, the deputy arrested Respondent. The deputy only had telephonic contact with

3 Petitioner prior to his arrest of Respondent. When finally questioned by the Domestic Violence

4 Prosecution Center in ear1y January 2006, Conor repeatedly stated that the alleged incident did

5 not happen. Petitioner's report to the investigating deputy that Respondent had been

6 domestically abusive to her and the Children over the prior year was also false. Petitioner's

7 allegations contained in the June 3, 2005 police report were made Qecause .she feared losing

8 the children. Petitioner's fear of los;ng her children was based on her belief that Respondent

9 was intent on initiating·a divorce if she did not immediately address her addiction to preScription

10 drugs. Petitioner had developed unfounded persecutory fears regarding Respondent arising

11 from her fragile mental health. Because of Petitioner's state of emotional turmoil, she panicked. 

12 The criminal assault charge was ultimately dismissed. 

132.19 Petitioner's Initial Interaction with CPS: Based on the June 3, 2005 police report, Child

14 Protective Services (" CPS") investigated Petitioner's allegation that Respondent assaulted

15 Cormac. CPS did not interview Respondent. On June 13, 2005 CPS investigator Mr. Patrick

16 Dixson met with Petitioner. Petitioner represents: that Mr. Dixson showed up at Petitioner's

17 residence unannounced; that Mr. Dixson instructed Petitioner to sign a safety plan that required

18 her to ensure that both Conor and Cormac did not have any contact with Respondent; that Mr. 

19 Dixson instructed Petitioner to file for divorce; that Mr. Dixson referred Petitioner to divorce

20 attorney Ms. Marcine Miles; that Mr. Dixson told Petitioner that if she did not timely file for

21 divorce she would be guilty offailing to protect the children in accordance with.the signed safety

21 plan, which failure would result in CPS removing the children from Petitioner; and, that Mr. 

23 Dixson's threats and actions fueled Petitioner's panic, fear of losing the children, and baseless

24 persecutory fears regarding Respondent. 

25 2.20 Petitioner's Interaction with Domestic Violence Prosecution Center: Petitioner

26 represent.s: that within days of Respondent's arrest in early June 2005, Petitioner was contacted

27 by Ms. Jill Petty of the Domestic Violence Prosecution Center (DVPC) to discuss the case; that

28 Ms. Petty advised Petitioner that Ms. Petty was outraged by the police report and was intent on

29 securing Respondent's criminal conviction because Ms. Petty herself had a two-year old; that in

30 follow-up diSCUSSions, Petitioner told Ms. Petty she was reticent about the allegations within the

31 police report and wanted to recant; that Ms. Petty told Petitioner that it was not Petitioner's

32 decision to drop the charges as prosecutorial decisions were " completely out of [Petitioner's] 

33 hands"; that all the DVPC staff were outraged by the police report; that Respondent frt the profile

34 of a typical abuser; that Petitioner fit the profile of the typical domestic violence victim; that
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1 also took Conor out of school on September 24, 2007 for one-on one time to influence Conor

2 prior to his interview with Dr. Vien later the same day. Regarding Petitioner's November 18, 

3 2007 assault allegation, Cormac reports that after telling Petitioner that her boyfriend's child

4 " Rosie" hit him, Petitioner kept insisting that it was Respondent who had hit him; and that he

5 then told the investigating police officer that Respondent had' hit him because " he wanted to

6 make mommy happy .. A follow-up interview of Cormac by CPS on November 19, 2007 was

7 discontinued due to maternal prompting. Petitioner represents that her actions were inadvertent

8 in that they were symptomatic of her mental health issues and her emotional distress. Petitioner

9 represents that her baseless persecutory beliefs were bolstered by Respondent's arrest and

10 criminal prosecution. 

11 2.26 Petitioners Restraining Order Violations: The Court issued mutual domestic violence

12 restraining orders in this dissolution action. On October 5, 2005, Petitioner violated the domestic

13 violence restraining order by phoning Respondent and making verbal threats that Respondent

14 and the paternal grandmother "would never see the children 8gain." Petitioner admitted Violating

15 the restraining order to the investigating deputy. On January 11, 2006 after hearing that Conor

16 refuted her allegations in his interview at the DVPC earlier that same day, Petitioner violated the

17 domestic violence restraining order by angrily trespassing into Respondent's residence. 

18 Respondent was fearful of being assaulted by Petitioner and her unpredictable enraged

19 behavior. Off-duty Vancouver Police Officer Bill O'Meara intervened and prevented a physical

20 altercation from occurring. Petitioner admitted to the investigating deputy that she violated the

21 restraining order and told the deputy she had a third party present to take the Children in case

21 she was arrested. The DVPC sent Respondent a follow-up May 16, 2006 letter to this incident

23 acknowledging that Respondent was a victim of domestic violence . On December 17, 2006, 

24 Petitioner violated the domestic violence restraining order through the actions of third parties

25 ( Petitioner's mother, and six men including Petitioner's father and boyfriend) who she had show

26 up when Respondent was fulfilling a Court order to retrieve personal property. Respondent was

27 physically poked with a finger by Petitioners boyfriend, Mr. Shaun Martin. Petitioner's father, Mr. 

28 Winston Greer, was hostile, verbally abusive, threatening and antagonistic towards Respondent. 

29 Together, Mr. Martin, Mr. Greer and the other four men who were present put Respondent and

30 his two companions in fear of assault and their physical safety. The Court found Petitioner in

31 contempt, holding her responsible for the actions of these third parties as Petitioner's agents . 

32 On June 4, 2007, Petitioner violated the restraining order by inviting Respondent into contact

33 following her failure to present Cormac at transfer, despite the no-contact order she maintained

34 against Respondent and Respondent's stated fear of further false allegations. On November
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1 · 29, 2007 Petitioner violated the restraining order by showing up at a minor surgery scheduled

2 for Cormac while Cormac was in Respondent's care, and creating conflict. 

3 2.27 Findings of Contempt and Parenting Order Violations by Petitioner. Approximately

4 thirty findings of contempt have been entered against Petitioner on a variety of issues including

5 non-compliance with discovery -orders, restraining order violations and parenting order

6 violations. Additional contempt matters were reserved for trial. Petitioner's · violations of

7 parenting orders include: refusing Respondent a majority of his court-ordered bi-weekly phone

8 contact with the children between October 1, 2005 and January 19, 2006; refusing

9 Respondent's court-ordered residential time on October 2nd , 9th and 18th 2005; refusing

10 Respondent's court-ordered residential time during Thanksgiving week 2005; relocating the

11 Children in mid to late 2006 without giving prior notice to Respondent, with the result that

12 Respondent did not know where the children were living for months; and failing to return the

13 children to Respondent on May 11, 2007 per the parenting plan. Petitioner acknowledges that

14 her failure to comply with court orders reflected a dysfunctional behavior pattern symptomatic of

15 her mental health issues and/or drug abuse, which were ongoing due a lack of timely and

16 effective intervention. 

17 2.28 Dr. Kirk Johnson's Parenting . Evaluation. Dr. Kirk Johnson, the court-appointed

18 parenting evaluator, informed Respondent that Respondent's arrest on June 3, 2005 would be

19 the major factor in his parenting evaluation regardless of whether or not Respondent was

20 exonerated. In December 2005, Dr. Johnson suspended his parenting evaluation until

21 Respondent's criminal matters were resolved. Despite this, Dr. Johnson continued to meet and

21 bill Petitioner without Respondent's knowledge. The Court dismissed Dr. Johnson before he

23 completed his evaluation based on its concerns about prejudice. 

24 2.29 Dr. Edward Vien's Evaluation. Dr. Edward Vien did not take an investigative approach

25 in his parenting evaluation and ignored critical information on substantive parenting issues . Dr. 

26 Vien: failed to address concerns regarding incomplete discovery of Petitioner's medical records; 

27 did not interview key collateral contacts provided by Respondent; refused Respondent's request

28 for an equal opportunity to bring the · children for interview; resisted accepting information

29 provided by Respondent; and did not document his review, if any, of substantial collateral

30 materials provided to him in a manner that showed that these collateral materials were given

31 reasonable consideration. Based on personal knowledge, the parties agree that the conclusions

32 upon which Dr. Vien appears to have based his parenting opinions are incorrect and erroneous. 

33 2.30 Harm to the Children. The children were forcibly estranged from Respondent for a

34 period of approximately two years as a result of court decisions based upon Respondent's June
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1 2.2 Other Factors (RCW 26.09.191(3» 

2

3

4

5

6

7

8

9

10

11

12

There is a history of abusive use of conflict which has been harmful to the children. This

harmful conflict along with its underlying factors is detailed in the Stipulated Findings of

Fact attached hereto. This abusive use of conflict is attributed to Petitioner. 

III. RESIDENTIAL SCHEDULE

The residential schedule must set folth where the children shall reside each day of the year, 

including provisions for holidays, birthdays of family members, vacations, and other special

occasions, and what contact the children shall have with each parent. Parents are encouraged

to create a residential schedule that meets the developmental needs of the children and

individual needs of their family. Paragraphs 3. 1 through 3.9 are one way to write your

residential schedule. If you do not use these paragraphs, write in your own schedule in

Paragraph 3. 13. 

13 3.1 Schedule for Children under School Age

14

15

16

17

18

19

20

21

21

23

24

25

26

27

28

29

30

31

3.2

3.3

32 III/ 
1/1/ 

33 1/1/ 

34 1/1/ 
1/1/ 

There are no children under school age. 

School Schedule

Upon enrollment in school, the children shall reside with the father, except for the

following days and times when the children will reside with or be with the other parent: 

From Friday at 4.30 pm to Monday at 4.30 pm every other week; and

From Thursday at 4.30 pm to Friday at 4.30 pm in the intervening every other week . 

A parent whose residential time is normally scheduled to end the day prior to a school

holiday shall have their residential time extended to 6pm of that school holiday. 

Schedule for Winter Vacation

The children shall reside with the Respondent during winter vacation, except for the

following days and times when the children will reside with or be with the other parent: 

Even Years: Second half of Winter Break -( 6pm Sunday - 6pm following Sunday) 

Odd Years: First half of Winter Break -( 6pm Sunday - 6pm following Sunday) 

Winter break starts in one year and ends in another. For purposes in this section "even" 

or ·odd" shall refer to the year in which the Winter Break begins). 

Layeoa & Bogdon PC
Attorneys at Law
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1 3.8

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

21

23

24

25

26

27

28

29

30

31

32

33

34

3.9

3.10

Schedule for Special Occasions

The residential schedule for the children for the following special occasions ( for example, 

birthdays) is as follows: 

Mother's Day

Father's Day

With Mother

Every Year

N/A

With Father

N/A

Every Year

For the purposes of this paragraph, a special occasion shall begin at 6pm the day prior

and end at 8pm that day. 

Priorities Under the Residential Schedule

If the residential schedule, paragraphs 3.1 - 3.8, results in a conflict where the children

are scheduled to be with both parents at the same time, the conflict shall be resolved by

priority being given as follows ( with 1 being given the highest priority): 

7

5

4

3

1

6

2

Restrictions

school schedule (par. 3.1, 3.2) 

winter vacation (par. 3.3) 

school breaks (par. 3.4) 

summer schedule (par. 3.5) 

vacation with parents (par. 3.6) 

holidays (par. 3.7) 

special occasions (par. 3.8) 

There are limiting factors in paragraphs 2.1 and 2.2, but there are no restrictions on the

Petitioner's residential time with the children for the following reasons: 

i) Petitioner has addressed and continues to address her prior drug addiction issues in

order to avoid relapse. Petitioner agrees to provide medical releases to Respondent

upon request, and to promptly notify Respondent in the event she has a relapse or

needs support. 

ii) Petitioner's mental health issues are under control. She continues to see her

psychiatrist quarterly. Her use of psychotropic medications is limited to prescriptions

from her psychiatrist. Petitioner has agreed to keep Respondent timely informed of

any changes in her use of psychotropic medications and to promptly notify

Respondent ofany material change in her mental health status. 

iii) Petitioner has addressed the underlying factors which gave rise to her violating the

restraining orders. The risk of continued harm to the children is remote. The parties

have demonstrated an ability to interact with one another effectively and respectfully, 

A restraining order is no longer necessary. It is in the children's best interests that

the parties continue to foster parental communication and co-parenting. 
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2

3

2, A copy of the "Dissolution of Marriage Agreement and Promissory Note" filed as Exhibit 3 to

the Exhibits to Findings of Fact and Conclusions of Law entered with this Decree of Dissolution entered

on January 29, 2010 is attached. The promissory note is for an amount of $225,000. This agreement

was entered into to resolve property and financial issues arising from a highly contested divorce action

4
that began in June 2005 and was finally resolved with the Decree of Dissolution entered on January 29, 

5

6

2010. 

3. Petitioner and I agreed to defer entry of a judgment at the time of entry of the decree of

7 dissolution agreeing to an initial nominal payment of $100 per month. We also agreed to conditions for

8 entry of a judgment set forth in par 13 of the Dissolution of Marriage Agreement and Promissory Note

9 which included: 

10

11

12

13

14

A judgment shall not be entered in the court record pertaining to this Agreement; except that

Husband may obtain a judgment against Wife, without any objection by Wife, for the full

Principal Amount plus accrued interest plus all Recovery Costs as defined hereinbelow, if: 

a) Wife enters into a marriage or domestic partnership; or

b) Wife's fails to make a monthly payment due in accordance with the Payment Schedule in

paragraph 7 above within 15 days ofthe last day ofthe month; or ..... 

4. One or more of these conditions has been satisfied. Petitioner made a total of eight payments

of $100 per month and then discontinued making payments. Petitioner also remarried and therefore I

16
am seeking to reduce the debt to a judgment to be in accordance with RCW 26.16.200. 

15

17

18

5. Even though the promissory note may not be collectible from Petitioner, I do wish to preserve

my collection rights given that Petitioner has a high earnings capacity earning in excess of $150,000 in

19 prior years and given that there is always the possibility her financial circumstances might change in the

20 future. Accordingly, I move the Court for monetary judgment in the amount of $224,200 . 

21

22

23

24

25

26

27

28

29

l() 
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FILED

06-26-2013

Scott G. Weber, Clerk

Clark County

PAGE 1

PREPARED ** 

06-24-13 08:37

STATE OF WASHINGTON IN AND FOR CLARK COUNTY

WEDNESDAY, JUNE 26, 2013

PRO SE COMM SCHIENBERG,1:30 FAM LAW ANNX

90 DAYS PRIOR DATE* MARCH 28, 2013

Clerk: Pam C-F

4:35

05-3-0l349-1

MCCARTHY, PATRICIA MAUREEN

AND

MCCARTHY, FEARGHAL ANTHONY

AND

REVIEW/ADJUST CHILD SUPPORT & 

PRO SE

TOMPKINS, CHRISTOPHER W. 

MEYERS, MARTIN

TOWNSEND, JOSEPHINE C

SELL, JOLENE DIANE

3. 

Both parties appeared, Resp to file & copy Pet by Wednesday ( 7-3-13) all tax

returns for all companies & all bank statements from January 2012 through

6/30/13, S/O 7-24-2013 Sl . 

954













PAGE 1

PREPARED ** 

Q6-03-13 07:46

STATE OF WASHINGTON IN AND ~ OR CLARK COUNTY

WEDNESDAY, JUNE 5, 2013 , 

PRO SE COMM SCHIENBERG,1:30 FAM LAW ANNX

90 DAYS PRIOR DATE* MARC~, 7, 2013

Clerk: Pam C-F

01-3-00915-7
MARINENKO, MICHAEL DAMON

AND
KNISPEL-MARINENKO, TAMARA C

1 P-REST ORD/SHOW CAUSE 1:30 PM

1. 

FOSTER, TERESA LOUSTAUNAU

2:27 Neither party appeared, Atty Thomas Foley appeared for Pet, Agreed orders , 

g/sgd: PP & ORMDD. 

02-3-0,1808-1

FRONK, ELENA

AND

FRONK, WILLIAM JAMES

1 P-FINAL PP/BASED ON ORD DFLT 1:3

2. 

PRO-: SE

1 " 

1:39 Pet appeared, Resp did not, Orders g/.gsM!·1 PP & ORMDD. 

2:29

2:32

05-3-01349-1
MCCARTHY, PATRICIA MAUREEN

AND

MCCARTHY, FEARGHAL ANTHONY

AND

DETERMINE ACTUAL BACK SUPPORT

R-MT F/ADJSTMNT CHLD SPPRT 1:30PM

PRO SE

TOMPKINS, CHRISTOPHER W. 
I

MEYERS, MARTIN

TOWNSEND, JOSEPHINE C

SEL~, JOLENE DIANE

I.': ,. i ' : , .' 

3. 

Both parties appeared, Com. needs financial information to be filed, S/O 6-

26-13 S1. 

10-3-02743-0

10-3-02746-4
SOULE, CRYSTAL NICHOLE

AND
SOULE, RICHARD A

4 REVIEW/INCREASE VISITATION 1:30PM

MATUSAK~" MARGUERITE
PRO'SE

4. 

Both parties appeared, Everything stays status quo, Cite on for agreed final

orders or to change temp orders if not agreed. 

p -~, 
















