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A, IDENTITY OF PETITIONER
Nicholas Bostrom Thompson asks this court to accept review of the
decision designated in Part B of this motion,
B. DECISION
Petitioner seeks review of the published portion of the decision of the
Court of Appeals affirming the Thurston County Superior Court judgment
and sentenice. A copy of the Court of Appeals decision is attached.
C. ISSUES PRESENTED FOR REVIEW
Does a trial court deny a defendant the constitutional right to be
present at trial if it banishes him from the courtroom for the final three
days of trial without informing the defendant each day that he may return
if he conducts himself appropriately, particularly when the court holds
one hearing during the final three days of trial with the defendant present
and during which the defendant comports himself correctly?
D.. STATEMENT OF THE CASE
By information filed December 12, 2012, and later twice amended, the
Thurston County Prosecutor charged the defendant Nicholas Bostrom

Thompson with seven felonies as follows:

Count I: first degree robbery against Ryan Gault while armed with a
firearm;

Count [I: first degree robbery against Arnold Hendrickson while
armed with a firearm;

Count I first degree robbery against Kaleb Keys while armed with
a firearm;

Count IV first degree robbery against Joshua Wilson while armed
with a firearm;
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Count V: first degree unlawful possession of a firearm;

Count VI: first degree assault against Arnold Hendrickson while
armed with a firearm; and ' ’

Count VII: possession of a stolen firearm.
CP 6-8, 230-232, 238-240.

OnJ anuéx*y 29,2014, the court called this case for trial before a jury. RP
1. At the beginning of trial the court altowed thejail personnel to outfit the
defendant with a single leg brace worn under his pants. RP 16-22. The
defense did not object. Id. The parties then proceeded with voir dire,
opening statements and the state’s first witness. RP 1~103,

On the morning of the second day of trial jail personne! informed the
trial judge that the defendant was refusing to c;ﬁme to court becausgt. they had
denied his request to shave, RP 109-111. The court then held a hearing over
a video feed, after which the jail personnel brought the defendant (o court in
atestraint chair, RP 153-157, During that hearing the court repeatedly asked
the defendant (1) whether or not the defendant wanted to attend the trial and
(2) whether or not the defendant would behave ‘himself in court, 153-157.
The defendant refused to answer any questions and the court had him
returﬁ.ed to the jail. Id. The defénda.nt’s attorney then met with him and
informed the trial judge that the defendant wanted to attend court for the
remainder of the day in a restraint chair. RP 130, 162.

At this point in the trial the court heard testimony from two jail guards.
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RP 164-176, 176-177. They indicated that the defendant had told them that
the only way he would attend the trial was in a restraint chair. RP 174-175,
176-177. The court refused to allow the defendant to attend court in that
manner" RP 178-180. Thé court then called the jury in and the state called
four more w‘itnesscs and started on its fifth witness before adjourning for the
day without the presence of the defendant. RP 180- 315.

On the morning of the third day of trial the court instructed the jail
persohnel to inform the court that he was free to attend the trial but not in a
restraint chair. RP 315, The defendant thereafter appeared in court} and the
state proceeded with its case-in-chief, RP 322-600. On the morning of the
fourth day of trial jail personnel informed the court that there had been an
incident the preceding night during which the defendant armed himself with

a broken broom handle and had to be taken out of his cell by an extraction

team using a taser. RP 650-666. Based upon this evidence thie jail personnel |

requested authorization to place a stun device under the defendant’s clothing.

Id. The court granted the request. Id. The state then called its first witnesses
for the ciay, who was an Emergency Room Physician who had helped treat
Mz, Hendrickson. RP 677. HoweVer, when the state asked its first question,
the defendant yelled out “This is all a bunch of fucking lies! This is bullshit!
This is fucking crazy, man!” RP 677-678. Jail personnel then subdued the

defendant and the jury was escorted out of the courtroom. Id.
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Féllowing the defendant’s outburst the court had the defendant removed
to the jail and later returned in belly chains. RP 687, The court then
discussed the matter with the parties and ultimately decided that the
defendant would be taken to another courtroom where he could é.ttend the
trial over d video feed, RP 715-744. The defendg.nt watched the last three
days ofufial via video, RP 744, 795, 818, 931, 1020, 1079, 1086,

Following Ifhe close of the state’s case the courf held a hearing with the
defendant present via video, at which time the court enquired whether or not
the defendant wanted to testify, RP 942-945, The defendant replied that he
did not want to testify, RP 945, The court then adjourned that hearing. Jd.
At this point the jury returned to the courtroom to continue the trial, the
defense closed its case without calling any vlvitnesses and the court instructed
the jury without objection from the parties. RP 949-981. Following closing
argument the jury retired for deliberation and returned the following verdicts:

Count I; not guilty of first degree robbery against Ryan Gault but
guilty of the lesser included offense of attempted first degree robbery
against Ryan Gault;

Count IL: guilty of first degree robbery against Arnbld Hendrickson;

Count IlI: guilty of first degree robbery against Kaleb Keys;

Count IV: guilty of first degree robbery against Joshua Wilson;

Couﬁt V. guilty of first degree unlawful possession of a firarm;

Count VI: guilty of first degree assault against Arnold Hendrickson,
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RP 1086-1089; CP 351-320.

The jury also rgtumed special verdicts that the defendant had committed
each of these offenses (1) while armed with a firearm (except Count V), and
(2) shortly after being released from incarceration. CP321-331. Based upon
the later aggravator the court imposed 489 months on the first degree assault
charge on a range of 240 to 318 months. CP 378-379. The court thén ran
this sentence concurrent with standard range sertences on the other charges.
Id. With the firearms enhancements added (four 60 month and one 36
month) this yielded a total sentence of 765 months in prison, CP 181, The
defendant thereafter filed timely notice of appeal, CP 388,

On appeal, the defendant made a number of claims including the issue
argued in this petition, See Opening Brief of Appellant and Statement of
Additional Grounds. By part published opinion filed October 27, 2015, the
Court of Appeals, Division I, rejected all of the defendant’s arguments and
affirmed the defendant’s conviction, See Opinion. In the published portion
of the decision the Court of Appeals examined and rejected Appellant’s
argument that the trial court erred when it failed to daily inform him that he
could attend the trial if he would comport himself appropriately. Zd.
Appellant now seek review of this published portion of the decision of the

Court of Appeals.
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E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

Appellant argues that this case is appropriate for review under RAP
14.4(b)(3) because it presents a significant question of first impression
concerning a defendant’s right to attend his or her own trial under
Washington Constitution, Article 1, § 22, é.nd United States Constitution,
Sixth Amendment. The following sets out this argument.

- Under Washington Constitution, Article 1, § 22, and United States
Constitution, Sixth'Amendment, a criminal defendant has the right to be
present in the courtroom at all critical stages of trial. This right is also
guarantecd under CrR 3.4(a). However, this right is not absolute and a
defendant’s persistent, disruptive conduct can be held to constitute a
voluntary waiver of the right. Hllinols v. Allen, 397 U.S, 337, 90 8.Ct. 1057,
25 L.Ed.2d 353 (1970); State v. DeWeese, 117 Wn.2d 369, 816 P.2d 1
(1991). In the 4llen case, the United States Supreme Court reviewed the
constitutionality of ejecting a criminal defendant from the courtroom for
repeated distuptive behavior. In that case the court held as follows:

| [A] defendant can lose his right to be present at trial if, after he has been

warned by the judge that he will be removed if he continues his
disruptive behavior, he nevertheless insists on conducting himself in a
manner so disorderly, disruptive, and disrespectful of the court that his
trial cannot be carried on with him in the courtroom. Once lost, the right
to be present can, of course, be reclaimed as soon as the defendant is
willing to conduct himself consistently with the decorvm and respect

inherent in the concept of courts and judicial proceedings.

lllinois v. Allen, 397 U.S. at 343 (footnote omitted).
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The court in Allen went on to explain that “trial judges confronted with
disruptive, contulnacious, stubbornly defiant defendants must be given
sufficient discretion to meet the circumstances of each case.” Id. Although
the court held ﬂlat no single rule applied in all situations,” the court none the
less recognized three constitutionally permissible methods for handling a
disruptive defendant: (1) the defendant could be bound and gagged in the
cdurtroom, (2) the court could cite the defendant for contempt, or (3) the
court could remove the defendant until he or she promised to act
appropriately. Illinois v. Allen, 397 U.S. at 34344,

In Allen the court carefully reviewed the facts of the case and then ruled
that the trial court’s decision to remove the defendant from the courtroom and
continue in his absence until he promised to behave was constitutionally
permissible. As the court noted, the defendant’s behavior had been “extreme
and aggravated” and the trial court had repeatedly warned him that he would
be ejected from the courtroom for such conduct, In addition, once the
defendant was removed, the court “constantly informed [the defendant] that
he could return to the trial when he would agree to conduct himself in an
orderly manner.” llinois v. Allen, 397 U.S. at 346,

In State v. Deweese, supra, the Washington Supreme court adopted tl}e
Allen stahdard when reviewing a claim that a trial court had violated a

defendant’s constitutional right under Washington Constitution, Article 1, §
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22, to be present at trial by ejecting him from the courtroom. Iﬁ that cage the
defendant had proceeded pro se during trial without problem until the third
day when his beimvior degenerated and he repeatedly disrupted the state’s
. | pr‘esentation of its case-in-chief. Specifically, the defendant had persisted in
| _calling the co?nplaining witnesses “prostitutes” olver the court’s order to cease

“such fcfcrences. After a last warning went unheeded, the court removed the

- defendant to another room where he could waich the trial via video. The
court then repeatedly invited the defendant to return but he refused.

On appeal, the defendant argued that the trial court’s actions denied him
his rights under Washington Constitution, Article 1, § 22, and United States
Conétitution, Sixth Amendment, to be present at every stage of the trial, The
%Vashihgton State Supreme Court disagreed, holding that (1) the trial court
had taken the least severe remedy necessary to assure courtroom decorum, (2)
'tﬁat the court had offered the defendant the opportunity to change his conduct
and return to thé coznirtroom's and (3) the defendant had voluntarily refused to
re’tum. Thus, tﬁe court found no v.ioiation of the defendant’s constitutional
right to be present for the trial.

* In State v. Chapple, 145 Wn2d 310, 36 P3d 1025 (2001), the
Washington Supreme Court noted that while the decisions in Allen and
. DeWeese leave the appropriate method for dealing with a disruptive

* defendant to the sound discretion of the trial court, both cases do establish
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four basic guidelines for dealing with disruptive defendants, They are:

First, the defendant should be warned that his conduct could lead to
removal, Second, the defendant’s conduct must be severe enough to
justify removal, Third, this court has expressed a preference for the least
severe alternative that will prevent the defendant from disrupting the
trial. Finally, the defendant must be allowed to reclaim his right to be
present upon assurances that the defendant’s conduct will improve,

State v. Chapple, 145 Wn, 2d at 320 (citations omitted),

In the case at bar the trial court followed the first three criteria when it

- removed the defendant on the beginning of the fourth day of trial after his

profanity laced outburst as the state began questioning its first witnesses of
the day. First, the defendant had previously been warned by the court that he
could not disrupt the proceedjﬁgs. Second, the outburst was enough to
require action by the _colurt and allow removal, Third, asin Deweese the court
did take the same least restrictive alternative of placing the defendant in ai
room where he could observe the proceedings via video. Héwever, the error
in the case ét bar is that. the trial court did not follow the fourth criteria. At
no point for the entire fourth day of trial, the fifth day or the sixth and final
day of trial did thé court even attempt to inform the defendant that he could -
return to the proceedings if he would comport himself appropriatelg/. Neither |
did the defendant give any indicat-ion théfc he would refuse such an
opportunity.

In fact, following the close of the state’s case the trial judge held a

hearing on the record via video so the defendant could indicate whether or not
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he wanted to testify. The defendant, absent any type of contemptuous
Génduct, indicated that he was going to continue in his right to silence and not
testify, [n spite of the defendant’s appropriate comportment, the court did not
allow the defendant to return to the courtroom for the remainder of the
proceedings.

In this casé the defense argued that under Washington Constitution,
Article 1, § 22, and United States Constitution, Sixth Amendment, at a
minimum the trial court should address the defendant at the beginning of
gvery dﬁy of trial and specifically give him the opportunity to return to the
court upon a promise of good behavior, The Court of Appeals rejected this
argument and found no violation of the fourth Chapple criteria based upon
its finding that the trial court’s actions during the middle of the trial
informing the defendant that he could return if he comported himself
appropriately was sufficient to give notice to the defendant for the three
remaining days of trial.

In this case neither .the defense nor the state was able to find any
Washington case law addressing and giving an example of what constitutes
a sufficient admonition to the defendant to corhply with the court’s duty to
inform a defendant of the right to attend subsequent days of trial after that
defendant has been gjected for contemptuouébehavior. Given this dearth of

case law, Defendant argues that this case is appropriate for review.
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F. CONCLUSION

For the reasons set out in this motion, this court should accept review of
this case and reverse the decision of the Court of Appeal.

Dated this 28" day of October, 2015,

Respectfully submitted,

»»»»» A€ %/%)

John A. Jays, No. 16654/
Attorney for Petitioner

Qo
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Octaber 37, 2015

- INTHE COURT OF APPEALS OF THE STATE OF WASHINGTON
- DIVISION 1 o
sTATE‘ . WAS'I_HN@T()N; ., | . No. 46012241
_ Respondent,

| NICHOLAS BOSTROM THOMPSON, PART PUBLISHED OPINION

Appellant,

N LER, J. w ‘N‘ichql’as Bostrom Thompson appeals his conviction of one count of atterpted.
. ﬁr.é‘t ciagree robbety, three conuts of first degree tobbery, one cotnt of first degree assault, and one
| count oﬁ.ﬁrst ﬁégreé unlawfirl possession-of a firearm, Thompson contends. that the trial court (1)
viplated his tight to be present during trial by removing hird frem the courttoom begause of his
.‘disf.upti've conduct without informiing him that he could return if he behaved; (2) violated hiis right
1o & speedy trial under CiR 3.3 by granting several continuances of his trial date; and (3) erred in
.deﬁ?yifng l’fﬁits:':mc‘)'t'im to dismiss bised on tha State’s seigure of logal maferials from his jail cell. 1
a pm s¢ sﬁibémént of a-ddi.’tiénaﬁl. grounds (SAC), Thompson makes a further allegation of
, nii'sec;ﬁdﬁct ¢onegrning the confiscation of his legal materials, |
» In t,hc p.ﬁwiished portion of this opinion, we hold that the trial omrt did not violdte
, T“hcbmpsoh’s tight to be present becanse the trial court adwmatefy' fnformed Thompson of the

 mens by whiteh he could retur to court. In the unpublished portion of this opinion, we hold that
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| the 'trizfl court did not abuise its diseretion it granting the contfnuances. that defenge coungel

. -fequ.est@d. aitd that the trfal court did not err in denying the motion to dismiss because Thompson

di.d‘ not adémretnétiatie gither miscondnet or resulting prejudice with regard fo the seizure of his legal

: :me}te;"ieiis:. Also, we reject Thorpson’s SAG argwment concerning the confiscation of additional

px*&pearty because he fails to establish prejudice. Acc-o:rdi&@y, we affirmt Thompson’s convietions.
| FACTS

Late one e‘}erxi“n . Thompson approached a group of high school smdents; fwo of whom

_Wéﬁe sitﬁﬂg in avcar. Thompgon pulted out a gun and orderéd the students to surrender (heir
possessions, Thrde of thein handed over backpacks and othet itenis, while the two girls in the cdr
 closed and locked the doors,

. Aft'er-. looking through the items; Thompson demanded. the ¢ar. When. ong of the boys
pl;ﬁ)tested and tried to get the gun, Thompson shot him in the abdomen. The other boys wrestled
Thompson to the ground and held him vntil the polive arrived, The State charged Thompson with

four cotints of fivst degree robbety while rnied with a firearm and one covnt each of first degree
'.ﬁssau,]'ﬁt' ‘whﬂ@, armed with a firearm, first degree unlawrful possession of'a firearm, and possession
of & stolen ﬁfaaﬁn.‘ |

Whe‘m Thotmpson’s trial began on January 28, 2014, he wore a leg restraint. Befove

testimony began on Pebruary 3, jail personne! asked for increased restraints due to an altetcation.
mhme( jail involving Thompson,  After a hearing ofi the matter, the trial court authovized the

placement of a stun device under Thompson’s clothing.
P

- M The trial cowt dismissed the stolen firsarn chdrpe on the State’s motion at the end of trial.

2
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Latérthat same da‘ﬁf, after the. State asked a witness about her.credéntials, Thompson pushed
‘over the counsel table at which he was seated, yelled several profanities, and struggled with
correcti Qﬁ-&,.ofﬁbers before being subdued. and removed from the cowrtroom. When he retuimed in
| handwfi’s.,‘_ shackles, and a belly chain, the trial court ruled that e would be taken to another
conrtroony whete g colld attend the trial over a video feed. The trial coutt informed Thotpson
that he would have the right to reclaim his presence if he assured the cour't'tlaat;his beliavior would
'i'mpi;m'{e;;, Specifically, the court stated:
And; 6f coursey, Mi. Thompson hes the right to reefaim hig ability to be present in court
upoti & real assurance that his conduct will improve and that he will not be verbally or
physically disinptive. :
4 Verbatitii Report of Procgedings at 724. The trial court also explained that it would recess the
frial aﬁef-t\mditeet.-examinatione of ¢ach prosecution witneds so that defense counsel could consult
) ijtﬁ Thompson before the proceedings continued,

Thwe witnesses then testified. Before the trial fecessed forthe day, the trial cotirt reminded
. Thomipsott that hie could tetuth to the coustroon the following day if he agted to behive.
Tﬁompwﬁ wiis instructed to inform his wttorney or corrections staff of his deeision.

On ‘Febrﬁary 4, thietrial court noted that it would not further inquire into Thomp‘son"é desire
to return to the courtroom because it had explained the procedure by which he.could return the day
before and had heard nothing from him, Affer the State rested, Thompson declined to testify, and
the jury mmed to deliberate at thie end of the day.

On February 5, the jury found Thompson guilty ag charged except: for count I, where it
Tetarried a verdict on 'th'etlles'ser ineluded offenise of attempted first degree robbery. The jury alsp |

fourid, by spectal verdict, that Thompson comntitted all of the offenses (except the firoartn
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j possession) while armed with a firearm, and that he committed the offenses shortly affér being
»i"elea'se;d -ffo;f;x inoarceration.

. Tlie trial court imposed an exceptional genfence of 765 monthis supported by (1) the jury’s
finding tha"ft Thompson comx.nitted‘ the offenses after hiy recent release from incarceration and
{fzﬁ), thie trial court’s awn ﬁndmg that Thompson's high offénider score resulted in some of his
offep_.sé@. go’ing.lunpu'nished, Thompson appeals his convictions.

| ANALYSIS

‘Th:émpson-argu‘e:s that the trial ceuft denied his right to be pregent at trial‘ by removing him
fwm the caurtrooin for the final thiee days of tial without informiing hini d‘ail.'y-thé't lie could return
if he conducted himself properly. We disagree.

A criminal defendant has a constititional ;i.'ght to be present in the courtroomi at all critical
stages of the trial. State v. frby, 170 Wn.2d 874, 880, 246 P.3d 796(2011); State v, Chapple, 145
Win2d 310, 318, 36 P.3d .Iifd25 (2001), This right derives from the constitutional right to confront.
adverse withegses apd the Washington rules of driminal procedurd, Chapple, il45 Wii,2d at 318,
01R 3y4(a) Whether g defendant’s constifutional x;.'ight to be present hay been violated is a question
of law fhat:we review de OV, Irby, 170 Wn.2d at 830, .

The Tight to be present is not absolute. Chapple, 145 Wn.2d at 318, A defendant’s
petsistent, distuptive conduct can constitute a voluntary waiver of the tight to. be present in the
| courirovm, Jlinois v. Aﬂé-n,:39"7‘ U.S. 337, 343, 90 S, Ct. 1057, 25 L. Bd. 2d 353 (1970); State v.
.DeWee‘s‘-e,l'Jﬂ ‘Wn.2d 369, 381,816 P.2d 1 (1991). Oncq lost, this right can be reclaimed “as soon.
aé the.'defﬁﬁivjds:mt is willing to conduct h"i‘ms‘e1:f’1cons‘isténtl‘y' with the decorum and respect inherent

it the coho“ept‘ of courts and judicial proceedings.” Allen, 397 U.S. at 343,
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" A tiial cowrt has wide discretion fn determining the appropriate ineans to- deal with a
" dofendant’s distuptive courtroom behavior, Ja.; Chapple, 145 Wn2d af 320, “No one formula for
‘mamf&;i'n.inrg‘ the appropriate courtrooin atinosphere will be best in all situations.” Alleis, 397 U.S,
at. 348,
While reécognizing that the appropriate method for dealing with a disruptive defendant.
| should be left to the trial judge’s disoretion, the Chapple conrt set forth basic guidelines. to assist
trial @m’ in exercising thefr discretion. 145 Wni2d at 320. First, the defendant must be'warned
that hig conduct may lead to removal, Id. Second, thie defendant’s condnet must be-severe enough
ta;,jquti:fy- removal. Zd. Third, the trial court should employ the least sevete alternative that will
prévent the 'd.éfejnadazat- from disrupting the trial, Jd. Fourth, the defendant myst be allowed fo
reolaim his tight fo be present upon. assurances that his or her conduet will improve, #d. These
: gtﬁideihiesﬁre intended to ensure that trial courts exercise their-discretion in a manner that affords
defendants o fairtrial while maintaining the safety and degorom of the proceedings, §a
On =aﬁpéai,, 'Fhﬁz‘ﬁpé;@ﬁ- takes issue ofily with the trial courl’s application of the fourth
gﬁsi,déiiﬂa;. He 'u;rga,s this court to adopt a new rule of law providing that whenever a defendant is
yenioved from the eca"urtm.om-durh:x_g‘ teial. for dontémptaous. behavior; the trial judge must inform
the deféndam on-each new day of trial that he may return upon a promise of appropriate behavior,
. mmpsgn- assetts that the trial court viplated his right to be present in the wurt'.motm,by removing
- him from February 3-5 without informing himn. each day of the conditions upon which he could
retut, Wesseeno violation of Thompson's.right to be present an this record an.:dmp‘ need to impose
a rtﬁqfuitem'eﬁ't that 4 defendant be reminded daily about how he can reclaim his right to-be pmsent"

in the cotrtroom.
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Tﬁompson’s outburst, which included overturtiing cotngel table, y.e'lﬁsﬁg profinities, and
.sttﬁggijtng with corrections officers, occurred at the beglnning of the fourth day of trial on Pebruary
3. When the mal court removed hin from the courtroom to observe the rest of the day’s
proceedings via 'v‘idesoj feed, it reminded hinx that he could return if he assured the court that he
- would bshave. Atthe éﬁd‘of‘th'ﬁ'f day, the trial coutt again reminded Thompsen that he could refim

fol court upon sssurances that his conduct would fmprove. At the beginning of trial on Felbruaty 4,
the trial court stated that it would not firther inguire into Thompson’s absence because it had made
© -clear the procedure by which he could returii to court the previous day and Had heard nothing from
“hin. The juty began delib.etatiﬁg at the end of the day and retured. its verdicts on February 3,2
| E‘ontxary to Thompson’s assertions on appeal, the record does not show that the trial covirt
| barmd"ﬁim ﬁ*'o}n the couriroom for three days withowt explanation. Rather, the reécord reveals. that.

fhe trial courtmade cortain that Thompson understo.od the rules by which he could retusn t(:)‘ cotirt

an that Thompson volmtarily declivied to be present during the final three days of irial, We see
. 16 violation of the Chapple guidelines, Wer do we see thiat additional guidelires are necessary o
protect a defendant’s right td be present at trial.

Trial courts mivst clearly inforty a defendant who has been reshoved feany the eourttoura
; .'f.‘mj d"i’sfugtivee behaviorof his right to return-to the courtroom and the way fn which hemay exercise

tfl';ét right, Thistequirement preserves the defendant’s right to be present as well ag the trial couft"'s

digeretion in mainfaining the safety and decorum of the courtrodmy, Here; fhe trial coust clearly

% The récord does not support Thompson’s assertion that the trlal court brought him into the

" courfrovmn on February 4 to inquire about his desire to- testify without addressing his right to be
piesent for the rest of the trial. The inguity about Thompson™s possible testimony took plage via.
the video feed, '
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- infotined Thompson. of both his right to return.4nd thé manner in which he could exetoise that
" right, We declineto impose an additiona] requirement of a dafly reminder. Accordingly, we affinm

_hig convictions.

" A majority of the panel having determined that only the foregoing portion of this opinion

‘ " will be pririted in the Washington Appeltate Reports and that the remainder shall be filed for public

' record i aceordaiice with RCW 2.06.040, it ig so ordered,

ADDITIONAL FACTS

Trigl Continuances

Thormpsen. appedred for arraigninent o December 26, 2012, and the trial coutt. set 4. trial

date for the week of February 19, 2013, Thompson remained in custody througliout the

proceedings.

On Janvary 28, defense counsel requested a continuance. Defense counsel made the

© - request despite Thompsen’s objection because he had not yet interviewed, the vietims and

witnesses: atid because his investigator had just started working ori the case. Defenst couisel

referred to. the severity of the charges and the potential sentence in seeking additional time to

prepare. The State did not object, noting that it wag still ebtaining medieal records and had not yét

wrned over the discovery. Thetrial court.agreed to a shorter continuance: than requested and seta

pew trial dete of March 11,
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'On February 11, the parties agreed toanother continuanee. and the trial court reset the trial
d'qtie to May 27, 2013, Thompson again objected. On April 23, the trigl court reset the trial date
to Aupust 5, again with the pacties’ agresmett btit ever Thompson’s obj sction,”

On July 8, defense counsel moved to continue the trial to the week of September 23, and
_T}mmps'on again objected. Connsel explained that the w;itn‘es,s intgrviews had not vet been,
Ii'::::rai:-iscriﬁed; zmd that a forengic psychiclogist would be interviewing Thompson to determine.
.“"\;'vhcthet' he could pu.z;sug a diminished capacity defense. Counsel added that he would be: out of
the office for the text two weeks anid that he evuld not litigate the many motions that "Thompson
wanted hiri to pursue before thé curtent August trial date. Tho State did hot abject, and the tefal
| céu;tt, ‘éénti;n'u@d, the trial to September 23,

\- On September 5, the teial court held a hearing on several matters, inchiding defense
«counsel’s motion to withdraw, After Thompsen refused to decide whether he wanted to keep the
' om'fi'em’; nj-ir;aﬁ' .-d'ate or get a new attorney who would need additional time to prepare, the trial court

gmnted the motion 1. withdraw. The tifal court sot a niew trial date of November 4 ovef
: il?iim‘npsoﬁ"fs"dbjfaat'i.qn so that the new defense and prosecuting attorneys could prepare for tral,*
- On Qutobier 21, the t#al court granted anvther continnance; over Thompson’s objection,

. . atid the-tridl cotnt set the new trial date for January 27, 2014.% Trial began the next day.

3 The ,tm‘i;iﬁm‘i‘pt@ explaning the reasons for the February 11 and Aptil 23 continuatices are fiot in
the appellaterecord. |

“The otitrént proseouting attorney wes schaduled for matetnity leave.

. % The trahseript expldining the reason for this continnance is not part of the sppellate record.

8‘
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Motion to Dismiss

Thompson’s new attorney filed & motion fo dismisy that fhe trial court leard on January
13, 2()?4 In tha.t;mdti.on‘; Thomipson complained that during a gearch of his celf on March 9, 2013,
jaifl. petsonnei had found a leiter addressed to his former atfomey in which Thompson set out
; _ Co;nﬁ‘d'elitgif?}~infoﬁnat=i¢11.-ax:d trial strategy. Thomipson alleged that two pages of the letter had besn,
'c‘aﬁf.‘iscét‘ed,.

Thommpson and two other inmates testified about the search, One inmate testified. thathe
sawy the séaﬁc'h of Tﬁomgsmx”s cell'and later saw officers reading some seized m‘atterial, though he.
could tiot sce whiit they ‘were reading. Thompson’s cellmate testified that he saw Thotripson séal
a2 three- :tor' four-page letter before the search but. that be did not see the search itsetf, Thornpson
fe’smiﬁéd that despite the seizure of the two pagss, he confimued to communicate with hig attomey
and wfot&hi’r;n other letters,

Pyra corrections officers tegtified that they did mot search Thomipson's cell and did not
‘ know who did, They ‘exp'lained that jail cell séarches are routine arid that sealed. envelopes are
opened it Jeft in the cefl, if they contain legitimate legal material, The officers added that they
" did not.see the pages from the letter that Thompson degeribed and did not provide any nforination
about his case to the State. Onie officer téstified that she did read song lyrics seized from another
inmate’s cell. A"The trial-court dented the motion todismiss and entered written findings of fact and

eofelusions of law supiporting its miling,
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ANALYSIS
A RIQHT TO SPEEDY TRIAL
Th()“:‘x‘»a‘qps:'onv argues th’at the tridl gourt violated his right to a peedy trial under CIR 33%y
cantinu:iﬁg.'his trial almost one yeat .beyon'gf the initial trial date over hig repeated objections, We
- disagree.
| We review a trial court’s: decision 1o grant & motion for a cotitinvance for abuse of
__:dimret‘ion'. Shate v, Qllivier, 178 Wn.2d 813, 822-33, 312 P.3d 1 (2013), cerz}'demed, 135 8, Ct.
72 (20’1.4),, Discretion is abused if it i exercised on untenable grounds or for untenable reasons,
' .S‘mtev. Nguyen, 131 Wn. App. 815,819, 129 P.3d 821 (2006).
Under CR 3.3(b)(1)(), a defendant held in custody pending tfia‘l st be tried within 60
| days of arraignment. Ollivier, 178 Wn 2d at 823. Continuances granted by the court are excluded
from the; conﬁputatimm m‘” time. CrR 3‘; 3(e)3). Haperiod is excluded, “the allowable time for trial
ghall not exp‘i:re eatter than\ 30 days after the end of that excluded perfod.” CrR 3.3(b)(5). The
It-r‘ia‘l couirt Widy grant a party’s motien to comihué the trial date when it “is fcquired, in the
| -:z_ivd;xxiinigtmﬁon of justice aﬁd the defendant will not be prejudiced in the presentation of his or lier
:defe;.iseg" CrR 3.3(0(2). The court must “state on the teeord ot in writing the reasons for the
| ,gém‘_inuaﬁee,* CIR 3.3(F)(2).
| Continuances granted within the speedy trial time are not violations of the rule; dismissal
s reqiifred only when the speedy tiial period bas expired. Stare v. Hall, 35 Wi App. 834, 841,
780 P.2d 1337 (1989). Absent such a violation, a defendant must demenstrate actual prejudice to
obfain dismissal, Id. Further, 4 motion for continuance on behalf of any party waives it barty’s

objection to the requested delay, CrR 3.3(0(2).

16
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Thowmipson takes is‘sw Qith the. ttfal court’s reasons for continuing his trial, argning that:
&esp‘i.’t;e- defense counsel’s ¢laims fhat he needed more time because the ceﬁc was complex, “the
| court’s own staterdents, the evidence presented at trial, dnd the deferise’s failure fo even crogs-
examine the majority of the state’s. witniesses belies this claim.” Br. of Appellant at 17, We reject
this teading of the fecard,

- The heariiig trayscripts show that defense counsel soughl several contindances, with. the

g étate‘é agreement, for multiple reasons: be needed additional time to prepare, the charges were

: setious und ':rh'amlason faced a lengthy séntence, Thompson wanted to Titigate numerous motions

© and pursue a dithinished capacity defense, and the case involved cousiderable discovery and.

numerons witnesses, (At ong hearing, the State referred to 450 pages of discovery and 32 potential

wi'fnesses;)@ o addition, some of ihe delay was caused by Thompson’s effoits to pursue pro se

,mctioﬂs while being represented by counsel.” And, after Thompson’s first attorney withdrew, his.
| new gt'thrn%y rigeded time {o prepare,

The ré.cord shows that the trial cotirt found that the confinuances w‘ﬁuested woié necessary

for the ,aclm.‘ihéistjr.ati'on of justice, .See Stute v, Flinn, 154 W’led 193, 200, 110 P.3d 748 (200%)

- (allowing counsel time to prepate for trial is valid bdsis for contintance), I also shows thal the

§ Thompson has not provided transeripts for the continuances granted on February 11, April 23,

and October 21, In the absence of this record, we will not speculate about the reasons for these
cammuancus, and we will not conclude that they constituted an abuse of discretion. See Stute v

. Blight, 89 Wn.2d 38, 46, 5691241129 (1977) (reviewing court may notspeculate about existence
of facts if thcy ate not: m the record).

"Thompson filed multiple pro se motions that included requgsts for 8 bill of particulars, a Franks
heaving, and additional discovery, as well as allegations of ineffective assistance of coungel,
gov:':mmemal misconduct, and speedy trial violations, See Frunks v. Delaware, 438 U.$. 154,
155,98 8. Ct. 2674, 57 L. Bd. 2d 667 (1978,

11
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“mations at issu‘é weré bro‘ug;ht! by defense counsel. A motion for continuance on behalf of any
‘party waives that patty’s objeotion to the requested delay, CfR 3.3(6)(2). Moreover, Thotmpson

| does ':n’dt.:_iifé’t.le that he suffered actoal =prejﬁ;dice a 4 result of the co‘nﬁxmaneés granted. Thus, the
trial .dou’rﬁ dld not abuse ity discretion in granting the continuances, and. the viri‘al court did not
violate Thompsen’s tight to 4 speedy: trial under CfR 3.3, |

B, DiswissAL UNDER CRR 8.3(8)

"'I?liémp,sfbnl argues that the trial.courtetred in denying his motion. to dismiss based on the

seizute 'of part of a letter from his jail coll. We dizagree.
| Actrial court may not dismiss eharges under CrR.8.3(b) unless the defendaiit shows by a.
pa;jeporiderance, of the: evidence both. arbitrary action or governmental nrisconduct and prejudice
affecting a defendant’s right to a fair trial. State v. Rohrich, 149 Wi 2d 647, 654,77 1 P.3d 638
| (2003). Dismissal under CrR 8,3() is an extraordinary remedy that the trial court should use only
. | as 4 last resort. State v. Brovks; 149 Wa. App. 373, 384, 203 P.3d 397 (2009). Wereview the trial
court’s decision for abuse of diseretion. Id.; State v Millér, 92 Whn. App. 693, 702, 964 P.2d 1196
. _(:,1"998{), jrevi'éw denied, 137 Wn.2d 1023 (1999). '

In His Writtett miotion, Thompson atleged that on March 9, 2013, his jail cell was searched.
and two pages of a four-page letter to lils former attorney were takeir and neveét retuined, During
the hearing, Thompson testified that despite his failute to obtain the missing pages, he continued.
to é‘ommx;mioat‘az with his attorney and wrote multiple letters to the State, defense cotingel, and the
gourt. ‘Defense counsel argued that the search constituted misconduct but offered no argument
-'édlicérﬁing; prejudice; The tial court concluded that the evidenve was ihsufficient to prove

misconduct ot to. demonstrate prejudice and that dismissal of the charges was not appropiiste.

12
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“We agreo that ;Fhoimpgon hag not shown by a preponderance of the evidence that
misconduct gecurred. His testimony is the only evidence supporting the allegation that jail
personnel kept two pages of a Iefter that hie wrote fo his aftorney. In teviewing the trial coutt’s
' c@ﬁcitxsion that Thompson failed to show prejudice, we note that the trial coust fs. in the best
.'fic'}'sai'ti‘on: to evaluate ej:}f@dibﬂi’ty arid welgh evidence. State v. Glenn, 115 Wi App. 540, 546, 62
- P3d 921, review denied, 149 Wn.2d 1007 (2003). Thompson now cﬁims‘ that the trial cowt

ig:'no'red‘ his argumeﬁfffhat his-inability to trustin the confidentiality of written communication with
hm altoiney had the '@ffec’c;;af cutting off confidential written accésy to His counsel. But
Thompsdit’s owir stateinents during the heating underniine this claiin. Thus, the trial court did not
éibuse its disoretion i denying Thompson's motion to dismiss the charges against him under CiR
B3m).

o Q SAG Ysst

Th@iﬂpson atgues in his SAG that he was takeni 1o “the hole” without il of his property on

J muary 31, 201 4, and that his property wasnot rétuthed. tintil Febidary 6, the day after trial. SAG
: M 1 -‘Tijompson mtade a similar al’lcgga.tién during sentencing and filed 4 supporting declaration,

| On dppeal, he claims that he agked for lis legal matgrials. so thiat he could '-r:'e‘view Witngss
| statetnents and trial sirategics, dnd that the absenee of these materials “caused prejudice towards
me and my-trial,” $AG at 2. Thompson’s unsupported assertion of error does not demonstrate

that prejudice resulied. We decline to consider this issue further,

13
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We affirmi Thompson’s eonvietions.

Y e T

M Lee, J.

We congur

4
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