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I. INTRODUCTION 

Appellant Traci Turner asks this Court to disregard long-settled 

state and federal law governing arbitrability and enforcement of arbitration 

awards, and to promulgate a new public policy that disfavors arbitration in 

employment actions. The Court should decline that invitation to revise 

Washington law and challenge federal supremacy in this area. 

Turner complains that Vulcan "pursued" and "bull[ied]" her in 

arbitration. In reality, Vulcan simply enforced a contractual right to an 

arbitral forum, which afforded Turner ample opportunity to fairly resolve 

the matters in dispute. Instead of availing herself of that opportunity, 

Turner devoted extraordinary efforts to delay and obstruction. Within two 

weeks of the start of her first lawsuit against Vulcan Inc. ("Turner 1'), 

Superior Court Judge Patrick Oishi ruled that she must pursue her claims 

in arbitration. Turner then voluntarily dismissed her claims, but three 

months later, re-asserted them in a new lawsuit ("Turner 11'), along with 

five additional claims that were also within the scope of the arbitration 

agreement. Judge Monica Benton then reached the same conclusion as 

Judge Oishi and granted Vulcan's second motion to compel arbitration. 

A third Superior Court Judge, Bruce Heller, then confirmed the 

Arbitrator's award, which ruled in Vulcan's favor on the merits of all 
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claims. Aside from one aspect of Judge Heller's decision-his ruling that 

the initial award of attorneys' fees to Vulcan violated public policy, which 

is the subject of Vulcan's cross-appeal-all of these decisions were in 

strict conformity with governing law, and should be affirmed. 

II. ISSUES PRESENTED IN APPELLANT TURNER'S APPEAL 

Order Compelling Arbitration 

1. Did the Superior Court properly compel arbitration of the 

claims asserted in Turner II based on claim preclusion and/or issue 

preclusion, given the order compelling arbitration in Turner n 

2. Did the Superior Court properly compel arbitration in 

Turner lIon the alternative ground that the arbitration clause was neither 

substantively nor procedurally unconscionable? 

3. Should the Court reverse the Superior Court's order 

compelling arbitration based on constitutional arguments that Turner first 

raises on appeal (right to a jury and separation of powers)? 

Issues Regarding Attorneys' Fees 

4. Does the Arbitrator's revised award of attorneys' fees to 

Vulcan violate an explicit, well-defined, and dominant public policy, 

where no Washington authority bars a fee award to an employer prevailing 

on nonstatutory claims? 

-2-
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5. Did the Superior Court err by denying Turner's motion for 

attorneys' fees where she was not a prevailing party? 

III. ASSIGNMENTS OF ERROR AND ISSUES PRESENTED 
IN VULCAN'S CROSS-APPEAL 

Assignment of Error: The Superior Court erred in vacating the 

Arbitrator's initial attorneys' fee award to Vulcan in its September 27, 

2013, Memorandum Opinion and October 30, 2013, Order. 

Issue Presented: Did the Superior Court err in vacating the 

Arbitrator's initial fee award to Vulcan on public policy grounds, where 

this case involves both statutory and nonstatutory claims and no 

Washington authority bars a fee award to a party who successfully 

compels arbitration? 

IV. STATEMENT OF THE CASE 

A. Employment on the Vulcan Executive Protection Team 

Appellant Traci Turner was employed by Vulcan as an Executive 

Protection ("EP") Specialist from January 2011 until she resigned in 

September 2011. CP 271. Vulcan's EP team provides protection for 

Vulcan Chairman PaulO. Allen and members of his family. CP 271. 

As a condition of her employment, Turner signed an Employee 

Intellectual Property Agreement ("EIP A"), which requires her to "hold 

Vulcan's confidential information in strict confidence." CP 271, 275-78, 

-3-
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2853-57 CAppo A).I The EIPA defines Vulcan's confidential information 

to include not only sensitive business information, but also "information 

about Paul Allen, his family, friends, ... [and] personal interests." 

CP 2853. This privacy protection is critically important, as EP team 

members in the course of their work necessarily have access to the most 

private and personal information about Mr. Allen and his family members. 

The EIP A also contains a bilateral attorneys' fee provision, which 

provides that "[i]n any lawsuit arising out of or relating to this agreement 

or my employment, ... the prevailing party shall recover their reasonable 

costs and attorneys['] fees, including on appeal." CP 2856. 

In July 2011, Turner signed a "Guaranteed Bonus Agreement" 

C"GBA") with Vulcan, which guaranteed an otherwise discretionary 

bonus for 2011 at 125% of her bonus target, in exchange for renewed 

confidentiality obligations, a release of claims, and an arbitration 

provISIOn. CP 280-83 CAppo B). The guaranteed bonus was over 

$25,000? 

The arbitration clause in the GBA provides that "[a]ny and all 

claims, disputes, or other matters in controversy on any subject arising out 

I The EIPA signed by Turner is incorrectly dated 2010, instead of 20 11. See 
CP 3991,3994. 

2 This payment would be prorated ifher employment ended during the year. 
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of or related to this Agreement and your employment shall be subject to 

confidential arbitration." CP 281. 

B. Turner I and Judge Oishi's Order Compelling Arbitration 

In September 2011, Turner resigned from Vulcan and filed suit 

against the company and several of its officers, asserting claims arising out 

of her employment. CP 37-39 (alleging constructive termination, fraud, 

hostile work environment, "tort," defamation, gender discrimination, 

harassment, and retaliation). Based on the arbitration clause in the GBA, 

Vulcan promptly moved to compel arbitration. CP 62-72. Turner 

opposed, filing a brief that identified various defenses (including scope of 

the arbitration clause, lack of consideration, lack of mutuality, and 

procedural and substantive unconscionability), but making little effort to 

show how any of them applied to the facts of her case. CP 75-79. The 

declaration that Turner filed with her opposition contained allegations 

relevant only to the procedural unconscionability defense. CP 1895-97. 

On October 6,2011, Judge Patrick Oishi entered an Order 

Granting Vulcan's Motion to Compel Arbitration. CP 95-96 (App. C). 

Turner moved for reconsideration, but again made no argument going 

solely to the validity of the arbitration provision in the GBA. CP 98-103. 

Vulcan opposed reconsideration, pointing out (as it has consistently in this 

case) that challenges to the GBA as a whole should be resolved by the 
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Arbitrator. CP 106-19. Before Judge Oishi could rule on the motion for 

reconsideration, Turner voluntarily dismissed her suit. CP 122-25. 

In December 2011, Vulcan commenced a AAA arbitration to 

resolve the dispute. CP 412-21, 2787. Vulcan's arbitration demand 

included claims for breach of contract for repayment of signing and 

relocation bonuses, and for declaratory relief on the validity of the release 

in the GBA, among other claims. CP 419-20. 

C. Turner II and Judge Benton's Order Compelling Arbitration 

Despite Judge Oishi's Order referring her claims to arbitration, 

Turner filed a second lawsuit against Vulcan in January 2012, reasserting 

five claims from Turner I and adding five new employment-related 

claims. CP 1-20. Turner II was assigned to Judge Monica Benton. 

Once again, Vulcan moved to have the claims referred to 

arbitration and dismissed from Superior Court. CP 236-65. Vulcan 

argued that, among other things, Judge Oishi had already ordered that 

Turner's employment-related claims be resolved in arbitration and, 

therefore, the doctrines of res judicata and collateral estoppel prevented 

her from re-litigating that issue. CP 250-61.3 Turner responded by filing 

a CR 60 motion for relief from Judge Oishi's Order. CP 590-602. 

3 Consistent with its briefing to Judge Oishi, Vulcan explained to Judge Benton 
that under the Federal Arbitration Act, which governs here, arguments going to the 
validity of the GBA as a whole should be decided by the Arbitrator, while those focused 
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At an April 5,2012, hearing, Judge Benton denied Turner's CR 60 

motion (concluding that the Turner I claims must be arbitrated, as ordered 

by Judge Oishi) and requested supplemental briefing on the issue of 

whether Turner's five new claims were subject to arbitration. CP 1483-88 

(App. D).4 After additional briefing focusing on preclusion and 

unconscionability, Judge Benton granted Vulcan's motion to dismiss and 

ordered Turner to arbitrate all of her claims-just as Judge Oishi had 

ordered eight months earlier. CP 2210-13 (App. E). Judge Benton ruled 

that the claims were subject to "res judicata and/or collateral estoppel" 

and, in the alternative, that the GBA "is not procedurally or substantively 

unconscionable or otherwise unenforceable." CP 2212. 

D. Arbitration Proceedings Before Arbitrator Carolyn Cairns 

Meanwhile, as these issues were being litigated before Judge 

Benton, the arbitration proceeded under the AAA Employment Arbitration 

Rules, with Seattle attorney Carolyn Cairns serving as Arbitrator. Turner 

was a reluctant participant, repeatedly moving (unsuccessfully) to stay and 

then to dismiss the arbitration. See, e.g., CP 2764-70,2791-95,2882-98, 

solely on the arbitration provision are for the court to decide. See, e.g., CP 252-54, 260-
61, 1847-55. Turner's contention that Vulcan "pivoted" on this issue, arguing one thing 
to Judge Oishi and another to Judge Benton (see, e.g., Turner Br. at 12, citing CP 1991 
and CP 2008-09) is false, as reference to Vulcan's briefing in the record reveals. 
Compare, e.g., CP 89-90,106-19, with CP 252-54. 

4 See also CP 4239-40 ("THE COURT: I do want an order that reflects the 
court's holding that the CR 60 motion is denied, that the claims in Turner 2 that are 
identical to the claims in Turner 1 be referred to arbitration .. .. "). 
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2904-16,2927-3042,3038-42. Contrary to Turner's representations, 

however (e.g., Turner Br. at 14), discovery was available to her within the 

arbitration, including interrogatories, requests for production, and 

depositions. See, e.g., CP 1740-66,2792,2912. 

Consistent with the AAA Rules, Vulcan sought and obtained leave 

to file summary judgment motions on two claims: (1) Turner's defamation 

claim and (2) Vulcan's claim for declaratory relief on the validity ofthe 

release set forth in the GBA. In July 2012, Turner's counsel submitted a 

brief in opposition to the defamation motion and opposed Vulcan's request 

for leave to file the motion on the release. CP 2793, 2796. In August 

2012, however, prior to the briefing on the motion on the release, Turner's 

counsel gave notice that he was withdrawing from his representation of 

Turner effective September 6, 2012. Thereafter, Turner continued on a 

pro se basis, until October 17,2012, when she informed the Arbitrator that 

she was "withdrawing from the arbitration proceedings." CP 3083. 

Despite Turner's withdrawal, the arbitration proceeded on the 

merits, consistent with AAA Rules. App. N (Rule 29). On October 31, 

2012, the Arbitrator issued written decisions granting Vulcan's summary 

judgment motions on defamation and on the validity of the release. CP 

2795-96,3086-92. In considering the motion on the release, the Arbitrator 

reviewed the briefing in Turner I and Turner II regarding the GBA, so she 
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was well aware of Turner's challenges to its enforceability, including her 

arguments regarding procedural unconscionability. CP 3086-87.5 

On November 26, 2012, a one-day hearing was held before the 

Arbitrator in which Vulcan elicited live testimony from four witnesses in 

support of its breach of contract claim and its claim for declaratory 

judgment on Turner's employment-related claims. CP 2796. Turner 

declined to participate. Id. 

On December 21, 2012, the Arbitrator issued her Findings of Fact, 

Conclusions of Law, and Interim Arbitration Award ("Interim Award"). 

CP 3990-97 (App. F). The Arbitrator found and concluded that 

(1) Turner's claims were rebutted and therefore dismissed with prejudice; 

(2) Vulcan was entitled to declaratory relief that it was not liable for 

claims arising out of Turner's employment; and (3) Vulcan prevailed on 

its breach of contract claim in the amount of $5,696.63. CP 3995-97. 

In the Interim A ward, the Arbitrator also concluded that the fee 

provision in the EIP A entitled Vulcan to an award of reasonable attorneys' 

fees incurred in connection with nonstatutory claims (i.e., not with respect 

to statutory discrimination and wage claims, where the statutes only 

permit prevailing plaintiffs to recover fees). CP 3995-96. In its motion 

5 Turner's allegations regarding procedural unconscionability (and other 
challenges to the GBA) were disputed by Vulcan and the other parties. See, e.g., CP 
4218-20. 
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for attorneys' fees, Vulcan limited its request to a portion of fees incurred 

in securing its second order compelling arbitration (i.e., in Turner II)-

fees incurred because Turner defied Judge Oishi's Order compelling 

arbitration in Turner 1. CP 3103-14. Vulcan also included an alternative 

fee request for prevailing on its two motions for partial summary 

judgment, which also involved nonstatutory claims. CP 3112-13. 

On March 7, 2013, the Arbitrator entered her Findings of Fact, 

Conclusions of Law, and Final Arbitration Award ("Final Award"), which 

included an award of$113,235 in attorneys' fees to Vulcan based solely 

on its efforts in Turner II to compel arbitration (i.e., she did not reach 

Vulcan's alternative fee request). CP 3117-20 (App. G). 

E. Judge Heller Confirms the Final Arbitration Award in Part, 
but Vacates the Fee Award on Public Policy Grounds 

Vulcan moved to confirm the Final Award. CP 2214-21. On 

March 21, 2013, Turner's current counsel appeared in the case, prompting 

Judge Benton's recusal and reassignment of the case to Judge Bruce 

Heller. CP 2629, 4280-81. In June, Turner cross-moved to vacate the 

Final Award, arguing that the Arbitrator improperly denied Turner's 

request for a four-month continuance and that the award of attorneys' fees 

was "completely irrational." CP 2597-2619, 3220-46, 4536. 
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At a hearing held on July 19, 2013, Judge Heller requested 

supplemental briefing on an issue he raised sua sponte: whether the 

attorneys' fees awarded to Vulcan for its efforts to compel arbitration a 

second time should be vacated as contrary to public policy. CP 3283, 

4538. After supplemental briefing, CP 3261-94, 3372-87, Judge Heller 

issued a Memorandum Opinion on the cross-motions, CP 3417-33 

(App. H). Judge Heller confirmed the Final Award in part, rejecting 

Turner's arguments regarding Arbitrator "misconduct" (by declining to 

grant a continuance) and that the fee award was "irrational." CP 3422-27. 

The court concluded, however, that the fee award violated public policy, 

and therefore vacated that portion of the Final Award. CP 3427-32. This 

decision is the subject of Vulcan's cross-appeal. 

On October 30, 2013, Judge Heller issued an order confirming in 

part, vacating in part, and remanding the matter to the Arbitrator for the 

limited purpose of considering Vulcan's alternative fee request related to 

nonstatutory claims. CP 3500-02 (App. I). 

F. On Remand, the Arbitrator Enters an Amended Final Award 
that Includes a Revised Fee Award to Vulcan 

On remand, after briefing by the parties and consistent with Judge 

Heller's Order, the Arbitrator awarded Vulcan $39,524.50 in attorneys' 

fees for prevailing on two motions for partial summary judgment on 
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nonstatutory claims: (1) Turner's defamation claim and (2) Vulcan's claim 

for declaratory relief on the enforceability of the release in the GBA. 

CP 3986-87. In doing so, the Arbitrator rejected the only two arguments 

raised by Turner: that the two motions were "unnecessarily brought" and 

"made with the intent to burden the plaintiff financially." CP 3827-29. 

The fee award was included in the Arbitrator's Amended Findings of Fact, 

Conclusions of Law, and Final Arbitration Award ("Amended Final 

Award"), issued on January 30, 2014. CP 3985-88 (App. J). 

G. Judge Heller Confirms the Amended Final Award and Denies 
Turner's Motion for Attorneys' Fees 

Vulcan thereafter moved to confirm the Amended Final Award. 

CP 3503-33. Turner's "Response" offered no argument whatsoever 

opposing Vulcan's motion to confirm or the revised fee award. CP 3640-

48. Instead, Turner's responsive brief constituted a stand-alone motion 

requesting that attorneys' fees be awarded to Turner because, she argued, 

she obtained "substantial relief when th[e] court reduced the judgment by 

$73,710.50 [i.e., the difference between the original and the amended fee 

awards to Vulcan]." CP 3640; see also CP 3701-07, 3715-30. On April 1, 

2014, Judge Heller denied Turner's request for attorneys' fees, confirmed 

the Amended Final Award, and entered judgment in favor of Respondents. 

CP 3976-77 (App. K), 3978-79 (App. L), 3980-97 (App. M). 
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v. SUMMARY OF THE ARGUMENT 

Despite the Superior Court's order compelling arbitration of the 

claims asserted in Turner J-an order not challenged on appeal-Turner 

filed a new action asserting the same claims and additional employment­

related claims. In the second action, Turner challenged the arbitration 

clause as substantively unconscionable and claimed that pressure to sign 

the overall agreement rendered it procedurally unconscionable. 

The Superior Court correctly ordered that all Turner II claims be 

arbitrated, based on alternative and independently sufficient grounds. 

First, claim preclusion bars the claims asserted in Turner II. A motion to 

compel arbitration invokes a special proceeding, which is deemed 

complete upon issuance of the order resolving the question of arbitrability. 

Thus, the Turner I order compelling arbitration is a final order for 

purposes of claim preclusion. Because the two cases involved the same 

parties and subject matter, the Superior Court properly ordered all 

Turner II claims to be arbitrated based on application of claim preclusion. 

Second, alternatively, the doctrine of issue preclusion bars Turner's 

attempt to evade the Turner I order compelling arbitration, for the reasons 

discussed in the brief of Respondents Colliver and Macdonald. 

Third, even if the Turner I Order did not preclude the claims raised 

in Turner II, the court correctly ordered arbitration on alternative grounds, 
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rejecting Turner's arguments that the arbitration clause should not be 

enforced on the grounds of substantive and procedural unconscionability. 

Under the Federal Arbitration Act ("FAA"), challenges going solely to an 

arbitration provision are resolved by the court, while challenges to the 

entire agreement, and not the arbitration clause exclusively, are resolved 

by the arbitrator. Because Turner's unconscionability challenges directed 

to the arbitration clause are meritless and most of her procedural 

unconscionability arguments were directed to the entire agreement-and 

thus for the Arbitrator-the Turner 11 court properly enforced the 

arbitration clause. 

Turner's constitutional challenges to the arbitration agreement and 

her objection to the revised attorneys' fee award to Vulcan are newly 

raised and should be deemed waived, and in any event lack merit. Also 

meritless is her claim that she is entitled to an attorneys' fee award despite 

not being a prevailing party. 

Finally, with respect to Vulcan's cross-appeal, no Washington 

authority prohibits an attorneys' fee award to an employer who 

successfully compels arbitration in cases involving statutory and 

nonstatutory claims. The Superior Court therefore erred in vacating the 

Arbitrator's original fee award to Vulcan on the ground that it was 

contrary to an explicit, well-defined, and dominant public policy. 
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VI. ARGUMENT 

A. Standard of Review 

1. Decisions of Superior Court Subject to De Novo Review 

The following decisions by the court below are subject to de novo 

review: (l) orders compelling arbitration; (2) application of claim 

preclusion or issue preclusion; (3) confirmation of an arbitration award; 

and (4) the legal basis for awarding attorneys' fees. 

2. Turner Must Show Prejudice 

Turner must show prejudice to prevail on her challenge to the 

order compelling arbitration. "[AJ party who fails to seek discretionary 

review of an order compelling arbitration ... must show prejudice as a 

condition of relief from the arbitration award." Saleemi v. Doctor's 

Assocs., Inc., 176 Wn.2d 368, 380 (2013) (no prejudice shown from court 

order striking choice-of-Iaw, forum selection, and damages limitation in 

arbitration clause). Turner assigns error to Judge Benton's Order 

compelling arbitration, but since Turner did not seek discretionary review 

by this Court, she must show prejudice. 

B. The Superior Court Properly Ordered Arbitration 

1. Vulcan Correctly Informed the Court Concerning 
Which Issues Were for the Arbitrator to Decide 

Turner wrongly accuses Vulcan of having "flatly misrepresented 

the procedural history" to Judge Benton, and of having "switched 
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positions on who decides unconscionability." Turner Br. at 13-14, 2l. 

The accusations are baseless and are accompanied by distortions of 

Vulcan's arguments to the court below. At best, Turner's accusations can 

be attributed to a failure to understand the nuances of the relevant law and 

a misreading of Vulcan's briefing below.6 

The FAA applies to this employment dispute, as Turner concedes. 

Zuver v. Airtouch Commc'ns, Inc., 153 Wn.2d 293,301 (2004); Turner Br. 

at 29, 41; CP 596,1168,2614. It is well settled that the FAA "supplies 

not simply a procedural framework applicable in federal courts; it also 

calls for the application, in state as well as federal courts, of federal 

substantive law regarding arbitration." Preston v. Ferrer, 552 U.S. 346, 

349 (2008) (citing Southland Corp. v. Keating, 465 U.S. 1, 16 (1984)). 

Applicable federal substantive law includes rules governing which 

questions are reserved for the arbitrator. See id.; Buckeye Check Cashing, 

Inc. v. Cardegna, 546 U.S. 440,445-46 (2006). 

Section 2 of the Act provides that an arbitration agreement falling 

within the scope of the FAA "shall be valid, irrevocable, and enforceable, 

save upon such grounds as exist at law or in equity for the revocation of 

any contract." 9 U.S.C. § 2. Such grounds include "generally applicable 

6 To take but one example, Turner writes: "Before Judge Benton, Vulcan argued 
Judge Oishi's 'careful consideration' (CP 2009) of the conscionability issue was 'res 
judicata' .... " Turner Br. at 16 (emphasis added). In fact, Vulcan referred to Judge 
Oishi's consideration of the "arbitrability issue." CP 2009 (emphasis added). 
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contract defenses, such as fraud, duress, or unconscionability, [which] 

may be applied to invalidate arbitration agreements without contravening 

§ 2." Doctor's Assocs., Inc. v. Casarotto, 517 U.S. 681,687 (1996). 

Critically, however, the United States Supreme Court has long 

distinguished between two types of validity challenges under section 2: 

"One type challenges specifically the validity of the agreement to 

arbitrate," while "[t]he other challenges the contract as a whole." 

Buckeye, 546 U.S. at 444 (citing Southland, 465 U.S. at 4-5). Beginning 

with Prima Paint Corp. v. Flood & Conklin Manufacturing Co., 388 U.S. 

395,403-04 (1967), the Supreme Court has construed section 4 of the 

FAA to allow courts only to review validity challenges of the first type­

relating specifically to the agreement to arbitrate. 

The Prima Paint rule remains binding today, as the Supreme Court 

has confirmed on multiple occasions. In Buckeye, for example, the Court 

"reaffirm [ ed] ... that, regardless of whether the challenge is brought in 

federal or state court, a challenge to the validity of the contract as a whole, 

and not specifically to the arbitration clause, must go to the arbitrator." 

546 U.S. at 449; see also Preston, 552 U.S. at 349 ("[W]hen parties agree 

to arbitrate all disputes arising under their contract, questions concerning 
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the validity of the entire contract are to be resolved by the arbitrator in the 

first instance, not by a federal or state court. ,,).7 

Thus, where a party contends that an agreement to arbitrate is 

procedurally unconscionable because of the circumstances surrounding 

acceptance of the agreement containing the arbitration clause, the 

challenge goes to the entire contract and must be resolved by the 

arbitrator. See, e.g., Gore v. Alltel Commc'ns, LLC, 666 F.3d 1027, 

1036-37 (7th Cir. 2012) ("The ... issue ... whether application of the 

arbitration clause to this dispute is procedurally unconscionable ... is one 

properly resolved by the arbitrator in the first instance because [plaintiff] 

attacks as unconscionable the entire [wireless] Agreement, not just the 

arbitration clause itself."); Madol v. Dan Nelson Auto. Grp., 372 F.3d 997, 

7 Turner's discussion of the "clearly and unmistakably delegated" standard for 
delegating arbitrability determinations to the arbitrator does not support her position, as 
that applies only where one of the parties is trying to avoid the effect of the presumptions 
set up by the FAA. See Turner Br. at 27-28. As noted above, the presumptions set up by 
the FAA are that challenges going to the contract as a whole are for the arbitrator, while 
challenges to the arbitration clause alone are for the court. That can be modified by the 
parties if they "clearly and unmistakably" delegate responsibility for those determinations 
to a different decision-maker. But where the agreement is silent as to who decides 
arbitrability, as in this case, then the FAA's presumptions govern. In Brown v. MHN 
Government Services, Inc., 178 Wn.2d 258, 263-65 (2013), on which Turner relies, the 
challenges went to the arbitration clause alone, and therefore in the absence of a clear 
delegation clause, they were for the court to decide. In this case, most of Turner's 
procedural unconscionability challenges affected the entire agreement, and were for the 
arbitrator. The "clearly and unmistakably delegated" standard often arises in cases 
presenting "questions of arbitrability" not at issue in this case. The U.S. Supreme Court 
uses the phrase "questions of arb itrab ility" as a term of art of "limited scope" to refer to 
disputes over whether an arbitration provision applies to a particular party or dispute. 
Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83-84 (2002). Such issues-not 
presented here-are presumptively for the court, absent clear and unmistakable 
delegation. See id. 
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1000 (8th Cir. 2004) ("[T]he plaintiffs' arguments that their vehicle 

purchase transactions were generally unconscionable were subject to 

resolution by an arbitrator, absent a showing by the plaintiffs that the ORA 

[arbitration agreement], standing alone, was invalid.,,).8 

Turner has advanced various challenges to arbitration throughout 

this case, some of which are directed to the arbitration provision alone. 

From the outset, however, she has also contended that the clause was 

procedurally unconscionable because of the circumstances surrounding 

her acceptance of the GBA (e.g., allegations of a 24-hour turnaround and 

threat of termination). See, e.g., CP 77-78,597-99, 1169-72, 1791-94; 

Turner Br. at 37-39. Because those challenges apply to the entire GBA 

and not the arbitration provision alone, the arbitrator must resolve those 

issues.9 On the other hand, challenges directed to terms of the arbitration 

8 See also Jenkins v. First Am. Cash Advance olGa., LLC, 400 F.3d 868, 877 
(11 th Cir. 2005) (applying Prima Paint rule to claims of adhesion and unconscionability 
because arguments went to loan agreements generally, not arbitration agreement 
specifically, and holding that "the FAA does not permit a federal court to consider claims 
alleging the contract as a whole was adhesive"); JLM Indus., Inc. v. Stolt-Nielsen SA, 387 
F.3d 163, 170 (2d Cir. 2004) ("According to the principle announced in Prima Paint . .. , 
the issue of whether the [shipping contract]-as opposed to the arbitration clause alone­
is a contract of adhesion is itself an arbitrable matter not properly considered by a 
court."); Rojas v. TK Commc'ns, Inc., 87 F.3d 745, 749 (5th Cir. 1996) ("[Employee's] 
claim that the employment agreement is an unconscionable contract of adhesion is an 
attack on the formation of the contract generally, not an attack on the arbitration clause 
itself. Because her claim relates to the entire agreement, rather than just the arbitration 
clause, the FAA requires that her claims be heard by an arbitrator."). 

9 The Turner II Complaint itself includes allegations surrounding her acceptance 
of the GBA and contends that the release it contained was "unconscionable." CP 4-5. 
Turner also concedes that "the factual reasons the arbitration clause was unconscionable 
overlap with the reasons the Release was unenforceable." Turner Br. at 31 n.22. 
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clause alone and not to the entire agreement-such as Turner's substantive 

unconscionability claims-were for the court. Vulcan consistently 

informed Judge Oishi and Judge Benton of this distinction. 1o 

2. Judge Oishi Properly Compelled Arbitration in 
Turner I, a Decision that Turner Does Not Challenge 

Turner does not assign error to Judge Oishi's Order in Turner I 

compelling her to arbitrate her original claims, nor to Judge Benton's 

denial of Turner's CR 60 motion for relief from Judge Oishi's Order. 

10 Turner fails to meaningfully address the issue. As an initial matter, she 
principally focuses on Washington cases applying the Washington Uniform Arbitration 
Act and ignores binding U.S. Supreme Court caselaw applying the law at issue-the 
FAA. See Turner Br. at 25-31. Saleemi is not on point because there the allegation was 
that specific arbitration terms were substantively unconscionable. 176 Wn.2d at 377 
("[Respondents] are not challenging the contract as a whole, only the enforceability of a 
few of its dispute resolution provisions."). Similarly, when the court in Hill v. Garda CL 
Northwest, Inc., 179 Wn.2d 47, 53 (2013), states that "[ u]nconscionability is one such 
gateway dispute" for courts to resolve, it is referring to a substantive unconscionability 
challenge directed at the arbitration clause itself-there was no issue of procedural 
unconscionability. In McKee v. AT & T Corp., 164 Wn.2d 372, 401-02 (2008), the court 
expressly did not reach the issue of procedural unconscionability (or who decides) 
because it concluded that terms in the arbitration provision were substantively 
unconscionable. The holding of Brown v. MHN Government Services, Inc., 178 Wn.2d 
258,262 (2013), is expressly "limited to the facts ofth[at] case because [the court had to] 
apply California law." In addition, the court (1) found a provision specific to the 
arbitration clause to be procedurally unconscionable, (2) discussed the broad-based 
challenges to procedural unconscionability in passing (finding none), and (3) did not 
address the Prima Paint line of cases at all, perhaps because the issue was not raised. ld. 
at 267-68. In Gorden v. Lloyd Ward & Associates, P.e., 180 Wn. App. 552, 562-64 
(2014), the procedural unconscionability challenge was specific to the arbitration 
provision (no attorney or representative explained to the client the arbitration provision in 
an attorney-client agreement, which also implicated Rules of Professional Conduct). In 
any event, the Division III panel's general statements of who decides unconscionability 
fail to acknowledge or address the Prima Paint line of cases, which are binding in this 
case. See id. at 562-63. Finally, to try to distinguish her case from Townsend v. 
Quadrant Corp., 173 Wn.2d 451 (2012), which properly applied Prima Paint and 
Buckeye, Turner asserts that she "made a discrete challenge to the unconscionability of 
the GBA's arbitration clause, not the entire agreement." Turner Br. at 30-31. That is 
demonstrably untrue for her procedural unconscionability arguments alleging improper 
pressure to accept the GBA, none of which relate to the arbitration clause specifically. 
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CP 95-96 (App. C), 1483-87 (App. D). As a result, those decisions are 

not subject to review. See Allied Daily Newspapers a/Wash. v. 

Eikenberry, 121 Wn.2d 205, 214 (1993). 

Nor could Turner have any reasonable basis to challenge Judge 

Oishi's Order. In opposing arbitration in Turner I, Turner identified 

several legal doctrines, but the only ones she continues to assert are 

procedural and substantive unconscionability. CP 75-79. II Her brief 

defined substantive unconscionability, but she did not identify anything in 

the arbitration clause (or GBA) that was substantively unconscionable, let 

alone advance an argument in support. See CP 76-78. With regard to 

procedural unconscionability, Turner argued that the GBA was an 

unenforceable contract of adhesion and that she was subject to "undue 

pressure" to sign it. CP 77-78. 

Thus, in reply, Vulcan observed that Turner's "resistance to 

enforcement of the arbitration clause relates solely to whether the [GBA] 

as a whole was the product of duress or coercion," which must be decided 

by the arbitrator. CP 87; see also CP 89-90 (discussing Prima Paint and 

Buckeye). By granting the motion, CP 95-96 (App. C), Judge Oishi 

rejected Turner's challenges to the arbitration clause specifically 

11 Her current lack-of-consideration argument was not raised below. See 
discussion infra Part VI.B.3.b(ii). 
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(including her unsupported substantive unconscionability argument) and 

left procedural unconscionability for the arbitrator. 

Although Turner moved for reconsideration of Judge Oishi's 

Order, she voluntarily dismissed her case before the court could rule on 

the issue. CP 98-103,122-25. Of course, a party cannot avoid the 

consequences of an unfavorable decision by simply nonsuiting the case 

and starting anew. Judge Oishi's Order remains valid and binding. 

3. Judge Benton Properly Compelled Arbitration of All 
Claims Asserted in Turner I and Turner II 

After Turner ignored Judge Oishi's Order and filed a new 

Complaint asserting five Turner I claims and five new claims also arising 

out of her employment, Vulcan filed a motion to dismiss seeking referral 

of all claims to arbitration. CP 1-9,236-66. At an AprilS, 2012, hearing, 

Judge Benton denied a CR 60 motion filed by Turner seeking relief from 

Judge Oishi's Order, thereby ordering all Turner I claims to proceed in 

arbitration. CP 4239-40; see also CP 1483-88. Turner does not assign 

error to that decision. Turner Br. at 3. Instead, Turner assigns error to 

Judge Benton's Order of June 8, 2012, which ordered arbitration of the 

new claims asserted in Turner II. CP 2210-13 (App. E). The court did so 

based on two alternative grounds: (1) that the claims were subject to "res 

judicata andlor collateral estoppel" and (2) that the GBA "is not 
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procedurally or substantively unconscionable or otherwise unenforceable." 

CP 2212. Neither ground constitutes error. 

a. All of Turner's Claims Were Subject to 
Arbitration Based on the Preclusive Effect of 
Judge Oishi's Order 

Both claim preclusion (res judicata) and issue preclusion (collateral 

estoppel) barred Turner's attempt in Turner 11 to avoid arbitration of her 

claims. Turner's cursory argument fails to address relevant authority and 

instead relies principally on a case that is inapposite. Turner Br. at 42-43. 

Application of either doctrine mandates affirmance of Judge Benton's 

Order compelling arbitration. 

(i) Claim Preclusion Applies 

For claim preclusion to bar a subsequent action, the two actions 

must involve "(1) the same subject matter, (2) the same cause of action, 

(3) the same persons or parties, and (4) the same quality of persons for or 

against whom the decision is made as did a prior adjudication." Williams 

v. Leone & Keeble, Inc., 171 Wn.2d 726, 730 (2011). The prior action 

must also have resulted in a final judgment. Id. Here, there is an identity 

of parties in the two cases, and all claims arise out of Turner's 

employment with Vulcan. Thus, elements (1), (3), and (4) are satisfied, 

leaving only the questions of whether Judge Oishi's Order was sufficiently 

final and whether the two lawsuits involve the same cause of action. 
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With respect to finality-which is the only element Turner 

challenges-Washington follows the modern view articulated in the 

Restatement (Second) of Judgments ("Restatement") and federal caselaw. 

See Ensley v. Pitcher, 152 Wn. App. 891, 899-900 (2009). '''[A] 

judgment will ordinarily be considered final in respect to a claim (or a 

separable part of a claim ... ) if it is not tentative, provisional, or 

contingent and represents the completion of all steps in the adjudication of 

the claim by the court. '" Id. at 900 (quoting Restatement § 13 cmt. b). 

Courts treat prior orders compelling or denying arbitration as 

"final" for purposes of claim preclusion because no further determination 

is necessary on the question of arbitration. They do so because a motion 

to compel arbitration is deemed a "special proceeding" within the larger 

action, and an order on the arbitration issue is final within that special 

proceeding. See Towers, Perrin, Forster & Crosby, Inc. v. Brown, 732 

F.2d 345,348-49 (3d Cir. 1984) (applying claim preclusion to prior order 

denying arbitration and observing that "a petition to compel arbitration 

involves a separate special proceeding"); see also id. at 349 ("[T]he 

special proceeding finally determined the merits therein, i.e., the 

arbitrability of the dispute[;] ... [t]he finality of the order entered in the 

special proceeding is not undermined by the fact that the outcome of the 

dispute itself must be resolved by a separate action."); Se. Res. Recovery 
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Facility Auth. v. Montenay Int'! Corp., 973 F.2d 711, 713 (9th Cir. 1992) 

("Under California law, an order compelling arbitration is the final order 

in a special proceeding. Once the order is made, the special proceeding is 

complete and the arbitration must proceed."). 12 

The same analysis applies in this case. Vulcan's motion to compel 

arbitration in Turner I invoked a special proceeding, which was completed 

when Judge Oishi issued his Order compelling arbitration. Nothing was 

left to decide, so the Order is final for purposes of the special proceeding. 

To hold otherwise would invite endless gamesmanship, as the Towers 

court observed: "There must be a limitation on successive petitions to 

compel arbitration other than the imagination or willpower of the party 

seeking arbitration, lest judicial proceedings on the merits be indefinitely 

delayed." 732 F.2d at 349. That concern applies with even greater force 

where a party ignores a prior order compelling arbitration, as Turner did 

here, in light of the strong public policy favoring arbitration. 

The final requirement for application of claim preclusion-the 

same cause of action-also applies. "Under the doctrine of res judicata, a 

plaintiff is barred from litigating claims that either were, or should have 

been, litigated in a former action. The purpose of this doctrine is to 

12 See also Mendez v. Palm Harbor Homes, Inc., 111 Wn. App. 446, 455 (2002) 
(describing motion to compel arbitration under Washington Uniform Arbitration Act as 
" invok[ing] special proceedings" that are separate from the "action on the merits") 
(internal quotation marks and citation omitted). 

-25-
34528-01 02/LEGAL 123792077.1 



eliminate duplicitous litigation (i.e., the splitting of claims) and yet allow a 

party to litigate matters not properly included in the former action." 

Kuhlman v. Thomas, 78 Wn. App. 115,120 (1995) (emphasis added). 

Here, Turner should have asserted all her employment-related 

claims in Turner I. The question decided by Judge Oishi in the special 

proceeding in Turner I initiated by Vulcan's motion to compel arbitration 

was whether Turner's employment-related claims must be arbitrated based 

on the arbitration clause. Because the claims in Turner II also arose out of 

Turner's employment, the identical question of arbitrability was presented 

in both cases, involving the same evidence. Had the five new claims in 

Turner II been allowed to proceed in court, it would have destroyed 

Vulcan's right (established in Turner 1) to have all employment-related 

claims arbitrated. Thus, the "same cause of action" element is also 

satisfied. See Ensley, 152 Wn. App. at 903. 

Turner further contends that "res judicata and collateral estoppel 

were never for the court," but instead were "affirmative defenses" that 

were "procedural matters for the arbitrator." Turner Br. at 42-43. She 

relies almost exclusively on Yakima County v. Yakima County Law 

Enforcement Officers Guild, 157 Wn. App. 304 (2010), a procedurally 

complex but easily distinguishable case governed by a collective 

bargaining agreement. Yakima County is inapt because it related to 
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preclusion defenses directed to the merits of a plaintiff s claims. Here, by 

contrast, the issue is whether a prior court's order compelling arbitration 

is entitled to preclusive effect. Vulcan did not argue that Turner's claims 

on the merits were precluded. To the contrary, the merits were for the 

Arbitrator, as Judge Oishi ordered. 13 

(ii) Issue Preclusion Applies 

Even if the Court were to conclude that claim preclusion did not 

mandate arbitration of the claims asserted in Turner II, the Court should 

affirm Judge Benton's Order based on application of issue preclusion, for 

the reasons discussed in the responsive brief filed by Respondents Colliver 

and Macdonald, which Vulcan joins. 

b. Judge Benton Correctly Included an Alternative 
Basis for Compelling Arbitration 

Judge Benton's Order also included an alternative basis for 

compelling arbitration, concluding that the arbitration clause in the GBA 

"is not procedurally or substantively unconscionable or otherwise 

unenforceable." CP 2212 (App. E). Thus, the Order (1) rejected Turner's 

substantive unconscionability challenges (which went solely to the 

13 The voluntary dismissal in Yakima County is equally irrelevant to this dispute. 
In that case, a union member employee initially filed a grievance under a collective 
bargaining agreement, then appealed to the civil service commission upon denial of her 
grievance. 157 Wn. App. at 328. She withdrew that appeal and instead initiated a civil 
lawsuit, as permitted under the CBA. ld Labor law procedures have no application to 
this case, and Yakima County in no way suggests that a party can moot a Superior Court 
order compelling arbitration by voluntarily dismissing the case after entry of the order. 
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arbitration clause), (2) rejected her argument that a failure to include a 

copy of the AAA rules was procedurally unconscionable (which also went 

solely to the arbitration clause), and (3) implicitly left the balance of 

Turner's procedural unconscionability challenges for the Arbitrator 

because they applied to the GBA as a whole. Such a reading is consistent 

with both the controlling authority discussed in Part VLB.l above and the 

briefing from Vulcan and other Respondents addressing which questions 

are for the court and which for the Arbitrator. See CP 253-54, 260-61, 

1272-73,1720-21,1850-51,2073-74,2103-04. 

(i) The Arbitration Clause Is Not 
Substantively Unconscionable 

Contract terms may only be deemed substantively unconscionable 

if they are grossly one-sided and harsh. Nelson v. McGoldrick, 127 Wn.2d 

124,131 (1995) (,"Shocking to the conscience,' 'monstrously harsh,' and 

'exceedingly calloused' are terms sometimes used to define substantive 

unconscionability.") (citation omitted). Turner contends that three 

provisions in the arbitration clause are substantively unconscionable: 

(1) confidentiality provision; (2) "loser pays" provision; and (3) an alleged 

"unilateral litigation option clause." Turner Br. 33-36. 

(a) Confidentiality Provision 

Turner relies on Zuver, 153 Wn.2d at 314-15, and McKee, 164 

Wn.2d at 398-99, to argue that the confidentiality provision in the 
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arbitration clause is substantively unconscionable. Turner Br. at 33-34. 

She makes no attempt to argue why those holdings apply in this case. 

There is no per se rule against confidential arbitration-Zuver itself 

recognized that "courts have accepted confidentiality provisions in many 

agreements." 153 Wn.2d at 314. 14 In this case, involving sensitive job 

duties entirely different from those present in Zuver-and bearing no 

similarity to the consumer class action in McKee-the confidentiality 

provision is not "monstrously harsh." Rather, it is consistent with the 

privacy protections that are appropriate and expected within the executive 

protection industry. 

In carrying out their duties, EP personnel are necessarily privy to 

the personal lives of Paul Allen and his family. These individuals have 

legitimate privacy interests that deserve to be respected. Preventing public 

disclosure of security-related information about high-profile individuals 

and their family members is not merely legitimate, it is prudent and 

responsible. Confidential arbitration in this context is reasonable and is 

merely an extension of the confidentiality obligation that all EP members 

agree to at the outset oftheir employment. See CP 2359 (App. A). 

14 In Zuver, for example, the court made a point to address only whether "this 
confidentiality provision is conscionable." 153 Wn.2d at 314. The same was true in 
McKee, where the court merely held that "the confidentiality provision before us" was 
substantively unconscionable. 164 Wn.2d at 399 (emphasis added). 
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Further, unlike the concern raised in Zuver, 153 Wn.2d at 315, the 

benefits of confidential arbitration are not one-sided. In the security 

industry, publicity around any claim that a bodyguard might bring against 

an employer is almost certain to have a negative effect on the claimant's 

future job prospects within the industry. This is inevitable, because 

consumers of bodyguard services reasonably do not want details of their 

private lives disclosed by those entrusted to protect them, particularly 

when such details often have little to do with meritorious claims (and the 

threat of disclosure can be used to try to extract favorable settlements). 

Thus, Turner also had a significant interest in confidential arbitration. 

These characteristics distinguish this case from the cases Turner 

relies on. Yet even if this Court were to find the confidentiality provision 

substantively unconscionable, it would not constitute reversible error. The 

appropriate remedy would be to sever the confidentiality provision, which 

is what the Zuver court did, not void the entire arbitration clause. See 153 

Wn.2d at 320-21; Walters v. AAA Waterproofing, Inc., 151 Wn. App. 316, 

330 (2009) ("A court will declare the entire arbitration agreement 

unenforceable only when unconscionable provisions are pervasive."). In 

addition, Turner must show prejudice under Saieemi, 176 Wn.2d at 380, 

-30-
34528-0 I 02/LEGALl23 792077.1 



which she has not done and cannot do. 15 She cannot show that the 

outcome of the arbitration would have differed had it not been 

co nfi dential. 

(b) "Loser Pays" Provision 

Equally meritless, on multiple grounds, is Turner's argument that 

the attorneys' fee provision in the EIPA is substantively unconscionable. 

Turner Br. at 34-35. First, Turner did not challenge the fee-shifting 

provision as unconscionable before the court below, so the issue is 

waived. See Karlberg v. Otten, 167 Wn. App. 522,531 (2012) ("A failure 

to preserve a claim of error by presenting it first to the trial court generally 

means the issue is waived. While an appellate court retains the discretion 

to consider an issue raised for the first time on appeal, such discretion is 

rarely exercised.") (citations omitted). 16 Second, even if the provision was 

unconscionable, Turner cannot show prejudice because the Arbitrator 

restricted application of the fee provision to Turner's nonstatutory claims. 

CP 3099-3100. Third, the cases relied on by Turner are plainly 

15 See discussion supra Part VI.A.2; Turner's only claim of prejudice focuses on 
the Arbitrator's fee awards to Vulcan. Turner Br. at 25-26. But the substantive decisions 
of the Arbitrator should not be deemed "prejudice" within the meaning of Saleemi, which 
focused not on "the arbitrator's actions," but on "whether the court's order prejudiced a 
party" by, for example, denying it "certain legal defenses" or eliminating protections 
"allowed by the contract." 176 Wn.2d at 387. Ultimately, Turner is advancing the same 
"structural error" analysis that Saleemi rejected. ld. at 387-88. 

16 In Superior Court, the only fee-related challenge that Turner raised was that 
splitting the arbitration fees was substantively unconscionable. See, e.g., CP 1174. She 
does not raise that issue on appeal (even if she had, she could show no prejUdice, as 
Vulcan ultimately paid all of the Arbitrator's and AAA's fees). See CP 3039-42. 

-31-
34528-0 102/LEGAL 123792077.1 



distinguishable. 17 Fourth, even if the fee-shifting provision was deemed 

unconscionable, severance would be the appropriate remedy. See Adler, 

153 Wn.2d at 359-60; Walters, 151 Wn. App. at 330. 

(c) "U nilateral Litigation Option" 

Turner also challenges the language in the arbitration clause that 

states, "Vulcan shall have the right, upon its election, to seek emergency 

injunctive relief in court in aid of arbitration to preserve the status quo 

pending determination of the merits in arbitration .... " CP 281 (emphasis 

added). Her argument is without merit, as this language did not provide 

Vulcan with a unilateral right to litigate the merits in court, but merely put 

Turner on notice that Vulcan intended to exercise the right both parties 

had under the FAA, 9 U.S.C. § 4, to petition a court to compel arbitration 

if the other party breached its obligation to arbitrate a dispute. The 

provision did not purport to limit Turner's equal right to do so, and of 

course, Turner's initiation of two separate actions in Superior Court 

forecloses any ability to show prejudice, as she must under Saleemi. 18 

17 For example, in Gandee v. LDL Freedom Enterprises, Inc., 176 Wn.2d 598, 
601-02 (2013), plaintiff's claims were exclusively statutory claims. Here, Turner 
asserted both statutory and nonstatutory claims, and the Arbitrator limited application of 
the fee provision to nonstatutory claims. Adler v. Fred Lind Manor, 153 Wn.2d 331, 
354-55 (2004), concerned a provision that would have prevented plaintiff from 
recovering statutory fees as a prevailing party (i.e., not a "loser pays" provision). And 
the holding of Brown, 178 Wn.2d at 262, is expressly "limited to the facts ofth[at] case 
because [the court had to] apply California law." 

18 Moreover, the one-sided limitation of remedies at issue in the two cases cited 
by Turner are readily distinguishable. Hill, 179 Wn.2d at 55 (l4-day limitations 
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(ii) The Arbitration Clause Is Not 
Procedurally Unconscionable 

Turner contends on appeal that the arbitration clause was 

procedurally unconscionable because she alleges that "Vulcan never gave 

Turner a meaningful choice whether or not to agree to arbitration," she 

"fac[ed] loss of her job if she did not sign in 24 hours," "Vulcan had a 

battery of attorneys and Human Resources personnel," and "because there 

was no consideration." Turner Bf. at 38. Her arguments lack merit. 

As an initial matter, Turner's lack-of-consideration argument is 

newly raised in this appeal, and thus it should be deemed waived. 19 

Before Judge Benton, Turner raised only one procedural unconscionability 

challenge that was directed to the arbitration clause specifically: that 

provision and two- and four-month limits on back pay damages); Zuver, 153 Wn.2d at 
315 (employee waived right to punitive or exemplary damages). 

19 See CP 597-60 I, 1169-74, 1791-1804,2091-97 (lack of consideration not 
among arguments raised to Judge Benton). Although Turner identified lack of 
consideration as an "issue[]" "[t]he Court must resolve" in her briefing in Turner I, see 
CP 76, 100-0 I, she does not assign error to Judge Oishi's Order and she did not present 
Judge Oishi with her current argument. (Perhaps aware that the issue is not properly 
raised, Turner incorrectly characterizes her consideration argument as one of procedural 
unconscionability, when in fact it is simply a standard contract defense.) In any event, 
the consideration argument Turner advances on appeal is frivolous. The GBA plainly did 
include consideration-a guaranteed bonus of$25,000, among other benefits to Turner­
and she cites no authority supporting her remarkable contention that consideration is 
lacking because "[n]o one at Vulcan testified that any portion of the bonus was 
consideration for agreeing to arbitration." See CP 280; Turner Br. at 38-39. Turner cites 
no case suggesting that contracts must expressly apportion consideration for each benefit. 
Labriola v. Pollard Group, Inc., 152 Wn.2d 828, 834-36 (2004), holds only that the 
benefit of continued employment, by itself, is legally insufficient to support a 
noncompete agreement signed by an already current employee. It has no application 
here, where there was independent consideration. Moreover, while noncompete 
agreements are disfavored on public policy grounds, arbitration agreements are strongly 
favored. See, e.g., Organon, Inc. v. Hepler, 23 Wn. App. 432, 436 n.1 (1979). 
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Vulcan failed to include a copy of the relevant AAA rules with the GBA. 

See CP 598-99, 1171-72. Judge Benton considered and rejected that 

argument, and Turner has not raised the issue on appeal. 

The balance of Turner's procedural unconscionability challenge, 

and the core of her challenge in Superior Court, was directed at the GBA 

as a whole, not the arbitration clause exclusively. Turner does not, and 

cannot, dispute that the GBA-which contained the arbitration clause and 

release, among other provisions-was presented to Turner and signed by 

her as a whole. She does not contend that the arbitration provision was 

separately negotiated. Because all of her arguments about alleged 

pressure to sign the arbitration clause apply to the entire agreement, the 

question of procedural unconscionability was for the Arbitrator to decide, 

based on the authority discussed above.2o 

Thus, regarding procedural unconscionability, Judge Benton's 

Order is most reasonably read as denying the challenge relating to the 

AAA rules and leaving for the Arbitrator the balance of the procedural 

unconscionability challenge. The Court should affirm that decision. 

In the arbitration, Turner opted not to move for dismissal on the 

ground that the GBA was procedurally unconscionable?1 That decision 

20 See discussion supra Part VI.B.I. 
21 In the context of Vulcan's motion on the enforceability of the contractual 

release contained in the GBA, which was decided after Turner withdrew from the 
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likely reflects her recognition of the weakness of her claim. If this Court 

determines it should reach the merits of Turner's procedural 

unconscionability claim, it should be rejected. 

"[T]he key inquiry for finding procedural unconscionability is 

whether [the party seeking to avoid enforcement] lacked meaningful 

choice" when presented with the contract he or she signed. Zuver, 153 

Wn.2d at 305. "At minimum, an employee who asserts an arbitration 

agreement is procedurally unconscionable must show some evidence that 

the employer refused to respond to her questions or concerns, placed 

undue pressure on her to sign the agreement without providing her with a 

reasonable opportunity to consider its terms, and/or that the terms of the 

agreement were set forth in such a way that an average person could not 

understand them." ld. at 306-07. 

Turner fails to carry her burden to prove procedural 

unconscionability. See id. at 302 ("[T]the party opposing arbitration bears 

the burden of showing that the agreement is not enforceable."). Turner 

acknowledges that she signed the GBA at a meeting when the document 

was first presented to her by her supervisor, Kathy Leodler. CP 585. 

Turner offers no credible evidence that she requested or needed additional 

time to review its terms. In fact, not only did Turner not ask for more time 

arbitration, the Arbitrator considered the briefing on procedural unconscionability and 
concluded that the GBA was enforceable. CP 3086-90. 
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to consider the GBA, she admitted in her briefing to Superior Court that 

she "did not even read the agreement, which was in the form of a letter. 

She simply turned the letter to its last page and signed it." CP 594. Prior 

to her departure from Vulcan, Turner never suggested to Vulcan that her 

signature was coerced, mistaken, or in any other respect improperly 

obtained. CP 271-72. 

Moreover, Turner's self-serving statements about an alleged 

24-hour deadline for signing are not consistent with the declaration of 

Leodler, which was submitted at a time when Leodler herself was adverse 

to Vulcan. Leodler concedes that she "d[id] not recall our conversation 

verbatim," but speculates that she "may have said it was a 24-hour 

turnaround, as that was the direction from [Laura] McDonald [sic]" of 

Vulcan Human Resources. CP 643 (emphasis added). Macdonald, 

however, flatly denies that she imposed any such deadline ("I did not tell 

Ms. Leodler that she had 24 hours to obtain a signature") or that she 

"required" every EP member to sign the GBA to preserve his or her job. 

CP 815. Macdonald also denies that Turner would have been fired had 

she declined to enter into the GBA: "I never told Ms. Leodler that unless 

Vulcan obtained signatures from the EP team members on arbitration 

agreements, those individuals would lose their jobs at Vulcan. Likewise, 
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to the best of my knowledge, no one else in Vulcan's Human Resources 

ever communicated such a message to Ms. Leodler." CP 815.22 

In short, Turner fails to carry her burden to show procedural 

unconscionability. Thus, if this Court opts to reach that issue, it should 

affirm Judge Benton's Order. 

4. The Arbitration Agreement Violated Neither Turner's 
Right to a Jury Trial, Nor Separation of Powers 

Turner raises two purported "constitutional" challenges for the first 

time on appeal: (1) arbitration violates Turner's right to ajury trial, and 

(2) arbitration violates separation of powers "by delegating what should be 

court powers to a private individual." Turner Br. at 41. While "manifest 

error affecting a constitutional right" is a narrow exception to RAP 2.5's 

general proscription against review of matters not presented to the trial 

court, neither of these manufactured issues fall within that exception?3 

Instead, Turner's arguments are untimely, generic complaints about 

arbitration (dressed in constitutional garb) that have been soundly rejected 

by the Washington Supreme Court. 

22 Nor does the fact that Vulcan had more resources change the analysis. Zuver, 
153 Wn.2d at 307 ("[I]f a court found procedural unconscionability based solely on an 
employee's unequal bargaining power, that holding could potentially apply to invalidate 
every contract of employment in our contemporary economy.") (internal quotation marks, 
alteration, and citation omitted). Turner cites, but makes no effort to compare, the facts 
of this case to Gorden, 180 Wn. App. at 563-64, a readily distinguishable case 
implicating Rules of Professional Conduct and attorney-client agreements. 

23 See State v. Scott, 110 Wn.2d 682, 687 (1988) (noting that "the exception 
actually is a narrow one"). 
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First, Turner's argument regarding her right to ajury trial is simply 

a repackaged version of her procedural unconscionability argument. 

There is no dispute that she signed an agreement containing an arbitration 

provision. CP 585; Turner Br. at 7. Having done so, "a party implicitly 

waives his right to a jury trial by agreeing to an alternate forum, 

arbitration." Adler, 153 Wn.2d at 360-61; see also id. at 341 n.4, 343-44 

(reaffirming Washington's "strong public policy favoring arbitration," 

rejecting argument that WLAD entitled employee to a judicial forum, and 

holding that "the FAA clearly preempts any state law to the contrary"). 

Turner's argument concerning compulsion and lack of an opportunity to 

understand the document she signed go to the agreement as a whole, and 

was therefore an issue for the Arbitrator to decide,z4 Turner never 

presented the issue to the Arbitrator, however. Under these circumstances, 

Turner's arguments concerning her right to a jury trial have been waived.25 

Second, Turner's argument that arbitration violates separation of 

powers by improperly delegating judicial authority to arbitrators is also 

rather obviously wrong. In fact, the only Washington case she cites to 

support that proposition, State ex rei. Everett Fire Fighters Local No. 350 

24 See discussion supra Part VI.S.l. 
25 Turner incorrectly states that she raised the issue in Turner 1. Turner Sr. at 9. 

In fact, in Turner 1 she raised the issue of "her right to ajudicialforum," not a jury trial. 
CP 79 (emphasis added). Turner's argument that she did not have the opportunity to 
conduct discovery on the circumstances of her execution of the GSA is also wrong. 
Turner could, and did, conduct discovery within the arbitration. See CP 2912-13, 2933. 
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v. Johnson, 46 Wn.2d 114 (1955) (amendment to city charter providing for 

arbitrators to resolve disputes between firemen and city held to be 

unlawful delegation of legislative responsibility to fix wages of city 

employees), was overruled by statute in 1973. As the Washington 

Supreme Court explained, Everett Fire Fighters "was decided prior to the 

enactment .. . of the Public Employees' Collective Bargaining Act ... and 

what was held unlawful in that case is now both lawful and mandatory." 

City of Spokane v. Spokane Police Guild, 87 Wn.2d 457, 464 (1976). 

Washington courts likewise do not regard arbitration as an improper 

delegation of judicial authority. Indeed, in light of the repeated emphasis 

in Washington cases on the strong public policy favoring arbitration, 

Turner's argument must be rejected as frivolous. See Zuver, 153 Wn.2d at 

301 n.2;Adler, 153 Wn.2dat341 n.4. 

C. Turner's Challenge to the Superior Court Order Confirming 
the Arbitrator's Revised Fee Award Is Without Merit 

Turner argues that the Superior Court's Order confirming the 

Amended Final Award-which includes the Arbitrator's revised award of 

$39,524.50 in attorneys' fees to Vulcan-violates public policy. The 

Arbitrator's revised fee award was expressly limited to fees incurred in 

connection with Vulcan's successful summary judgment motions on two 

nonstatutory claims: defamation and declaratory judgment on the validity 
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of a contractual release. CP 3560-61. Turner's challenge fails for two 

reasons: (1) the issue was waived because it was not raised below, and (2) 

the award does not violate public policy. 

1. Turner's Challenge to the Arbitrator's Revised Fee 
Award Was Not Raised Below 

Turner did not oppose the Superior Court's confirmation of the 

Arbitrator's Amended Final Award, which included the revised fee award. 

Turner's "Response" to Vulcan's motion to confirm the award made no 

mention of that revised fee award. Instead, it raised a single, completely 

different issue, arguing for a separate award of attorneys' fees to Turner, 

based on the court's vacatur of the Arbitrator's first fee award. See CP 

3640-47. Accordingly, the challenge to the revised fee award has been 

waived. See Karlberg, 167 Wn. App. at 531. 

2. Turner Fails to Show that the Amended Final 
Arbitration Award Violates Public Policy 

In any event, Turner's challenge fails because an arbitrator's fee 

award for prevailing on nonstatutory claims does not violate public policy. 

a. Judicial Review of Arbitration Awards Is 
"Extremely Narrow and Exceedingly 
Deferential" 

Review of an arbitration award under the FAA is "extremely 

narrow and exceedingly deferential." UMass Mem 'I Med. Ctr., Inc. v. 

United Food & Commercial Workers Union, 527 F.3d 1,5 (1st Cir. 2008) 
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(internal quotation marks and citation omitted). As a result, arbitration 

awards are "nearly impervious to judicial oversight" and must be sustained 

even where the court is convinced that the arbitrator committed serious 

error. Id. The standard of review for arbitration awards has been 

described as "among the narrowest known to the law." ARW Exploration 

Corp. v. Aguirre, 45 F.3d 1455, 1462 (10th Cir. 1995). 

b. The Public Policy Exception Is Also Exceedingly 
Narrow 

Consistent with decisions in federal FAA cases, the Washington 

Supreme Court has emphasized that the "public policy exception [to 

enforcing arbitration awards] is limited to decisions that violate an 

'explicit,' 'well defined,' and 'dominant' public policy, not simply 

'general considerations of supposed public interests. '" Kitsap Cnty. 

Deputy Sheriff's Guild v. Kitsap Cnty., 167 Wn.2d 428, 435 (2009) 

(quoting E. Assoc. Coal Corp. v. United Mine Workers of Am., Dist. 17, 

531 U.S. 57,62 (2000)). To vacate an arbitration award on public policy 

grounds, the violation "must be clearly shown," United Paperworkers Int'l 

Union v. Misco, Inc., 484 U.S. 29, 43 (1987), and the public policy must 

be "one that specifically militates against the relief ordered by the 

arbitrator," Matthews v. Nat 'I Football League Mgmt. Council, 688 F.3d 

1107, 1111 (9th Cir. 2012) (internal quotation marks and citation omitted). 
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The party seeking to vacate an arbitration award based on public policy 

bears the burden of making this showing. Jd. at 1112. 

The "exacting requirements" of this standard are rarely satisfied. 

Kitsap Cnty., 176 Wn.2d at 438. For example, in Kitsap County, the 

County challenged an arbitrator's award ordering the reinstatement of a 

sheriff s deputy who had been terminated for "29 documented incidents of 

misconduct, including untruthfulness." Jd. at 431. The County sought to 

vacate the award on public policy grounds, including the strong public 

policy embodied in criminal statutes prohibiting false statements to law 

enforcement officers. The Court found this insufficient as a matter of law 

and ordered reinstatement of the award. "[E]ven when reinstatement 

would likely be contrary to general public policy considerations," the 

court required a more specific expression of public policy to overturn the 

arbitrator's award. Jd. at 437-38 ("Washington statutes prohibit making 

false statements to a public officer but there is no statute or other explicit, 

well defined, and dominant expression of public policy that requires the 

automatic termination of an officer found to have been untruthful. "). 26 

26 International Union a/Operating Engineers, Local 286 v. Port a/Seattle, 176 
Wn.2d 712, 719 (2013), illustrates the same principle. There, an arbitrator reinstated an 
employee who had been terminated for violating the Port's zero-tolerance anti­
harassment policy by hanging a rope noose over the shop floor. Instead, the arbitrator 
imposed a 20-day suspension without pay as punishment for the offense. The trial court 
granted the Port's motion to vacate the award on public policy grounds, based on the 
strong public policy against workplace discrimination embodied in the Washington Law 
Against Discrimination ("WLAD"), Ch. 49.60 RCW. The Court of Appeals affirmed, 
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c. There Is Not an Explicit, Well-Defined, and 
Dominant Public Policy Against Fee Awards for 
Employers Who Prevail on Nonstatutory Claims 

In this case, Turner fails to carry her burden of showing an explicit, 

well-defined, and dominant public policy against fee awards to employers 

who prevail on nonstatutory claims. Turner does not cite a single case, 

statute, or other legal authority for that proposition. Instead, she points to 

judicial rulings on a different issue, i.e., barring fee awards to employers 

who successfully defend against statutory discrimination and wage claims 

(rulings based on nonreciprocal fee provisions in the governing statutes), 

and asks this Court to extend that principle to cover any claim in a dispute 

between an employee and an employer. See, e.g., Turner Br. at 48 

("Vulcan can never recover attorney fees for prevailing against its 

employees in these claims arising out of employment"). 

Seeking an extension of a judicial practice, however, implies that 

no explicit, well-defined public policy in that area currently exists. "This 

absence of authority refutes [the moving party's] claim of public policy 

but the Supreme Court reversed. ld. at 742. Despite the fact that WLAD sets forth an 
explicit, well-defined, and dominant public policy against discrimination, and 
"antidiscrimination laws create an affirmative duty for employers to prevent racial 
harassment in the workplace by sufficiently disciplining those that engage in harassing 
behavior," id. at 722 (emphasis added), the court upheld the award, refusing to substitute 
its judgment for that of the arbitrator on whether the suspension was sufficient to 
"prevent a similar incident in the future," id. at 724. In the absence of explicit statutory 
or other binding directives governing the remedy at issue, the court declined to vacate the 
arbitrator's award based on general arguments about alleged incentives or disincentives 
created by that remedy, even when a strong public policy was involved. 
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that is explicit, well-defined, and dominant." ESCO Corp. v. Bradken Res. 

Pty Ltd., No. 10-788-AC, 2011 WL 1625815, at *10 (D. Or. Jan. 31,2011) 

(denying motion to vacate arbitrator's award of fees to prevailing party on 

public policy grounds), report and recommendation adopted, 2011 WL 

1630355 (D. Or. Apr. 27, 2011).27 

Turner's arguments fall well short of meeting the "exacting 

requirements" to vacate an arbitration award on public policy grounds. 

Accordingly, her bid to have this Court announce a new public policy and 

overrule established law on the public policy exception should be rejected. 

Turner's argument that no segregation of fees should have been 

attempted is also mistaken. In this case, the Arbitrator noted the limited 

scope ofVu1can's alternative fee request, "reviewed ... billing records" 

that properly segregated the work for the recoverable claims, and found 

the fees "reasonable." CP 3987. That was entirely consistent with 

Washington law, as courts instruct finders of fact to segregate fees, even in 

cases (such as this one) involving statutory employment claims. See, e.g., 

Hume v. Am. Disposal Co., 124 Wn.2d 656, 672 (1994 ),z8 

27 The moving party's position in ESCO was much stronger than Turner's 
because the fees arose directly from the defense of a statutory claim, where the governing 
statute (the Clayton Act) permitted only a successful plaintiff to recover fees. The ESCO 
court concluded, however, that because the statute did not expressly bar a fee award to a 
successful defendant, the narrow public policy exception was not satisfied. Id. at *12-13. 

28 See also Moses v. Phelps Dodge Corp., 826 F. Supp. 1234, 1236 (D. Ariz. 
1993) (awarding fees to an employer who successfully defended against employee's 
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Because the revised fee award does not violate public policy and 

involves claims asserted in Turner I-and Turner has not assigned error to 

Judge Oishi's Order compelling arbitration of those claims-the Court 

should affirm that award even ifit were to reverse Judge Benton's Order. 

D. The Superior Court Correctly Denied Turner's Motion for 
Attorneys' Fees, as She Was Not a Prevailing Party 

Turner's challenge to the denial of her motion for attorneys' fees 

should also be rejected, as that ruling (CP 3976-77) correctly applied the 

law in determining that Turner was not a prevailing party. "In 

Washington, the prevailing party is the one who receives judgment in that 

party's favor" or "succeeds on any significant issue which achieves some 

benefit the party sought in bringing suit." Blair v. Wash. State Univ., 108 

Wn.2d 558, 572 (1987) (identifying prevailing party in a WLAD sex 

discrimination case). "[S]tatus as a prevailing party is determined on the 

outcome o/the case as a whole, rather than by piecemeal assessment of 

how a party fares on each motion along the way." Jenkins by Jenkins v. 

Missouri, 127 F.3d 709, 714 (8th Cir. 1997) (emphasis added). 

As the Superior Court noted, Turner "did not receive a judgment or 

achieve any benefit sought in her Complaint." CP 3976-77. On the 

contrary, she lost on all claims, while Vulcan won on all claims it pursued 

breach-of-contract claim, even though fees could not be recovered for prevailing on 
employee's civil rights claims). 
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through the arbitration hearing. This Court should affirm the Order 

denying Turner's motion for fees, which comports with Washington law. 

VII. ARGUMENT FOR VULCAN'S CROSS-APPEAL 

Vulcan cross-appeals the Superior Court's Order vacating, on 

public policy grounds, the Arbitrator's initial award of attorneys' fees to 

Vulcan. CP 3500-02 (App. I). That award-for successfully compelling 

arbitration-was authorized by a bilateral contract provision and carefully 

tailored to exclude fees for work on Turner's statutory claims. A fee 

provision for precisely that purpose--compelling arbitration-at issue in a 

similar case involving an employee's WLAD claims (a statute containing 

a nonreciprocal fee provision) was upheld by the Washington Supreme 

Court in Zuver. As such, the Superior Court erred in ruling that there is an 

explicit, well-defined, and dominant public policy against such an award. 

A. Standard of Review 

The court's vacatur of the Arbitrator's initial award of attorneys' 

fees is subject to de novo review. Kitsap Cnty., 167 Wn.2d at 434. 

B. The Superior Court Erred in Vacating the Arbitrator's 
Original Award of Attorneys' Fees to Vulcan 

1. The Original Fee Award Was Not Contrary to an 
Explicit, Well-Defined, and Dominant Public Policy 

The Superior Court erred in vacating the initial fee award to 

Vulcan because there is not an explicit, well-defined, and dominant public 

-46-
34528·0 I 02/LEGAL 123 792077.1 



policy against fee awards for motions to compel arbitration. The court's 

Memorandum Opinion vacating the fee award pointed to no authority for 

such a public policy, much less to authority containing an explicit and 

well-defined statement of it. No such statement can be found even in 

cases where the underlying claims are exclusively based on statutes with 

nonreciprocal fee provisions (such as WLAD). This is not surprising, 

given that the merits of such claims are not at issue on a motion to compel 

arbitration. Had the court properly applied the governing standard, this 

absence of explicit authority should have ended the inquiry. Instead, the 

court identified a judicial practice on a different issue-barring fee awards 

to employers who successfully defend against discrimination and wage 

claims-and extended it to litigation over arbitrability. This extension of 

judicial policy not to grant fees for successfully defending claims brought 

under WLAD and the MWA (a policy the Arbitrator expressly recognized 

and followed, CP 3994-96) was error.29 

29 The relevant public policy should be framed narrowly. See Stead Motors of 
Walnut Creek v. Auto. Machinists Lodge No. 1173,886 F.2d 1200, 1212 (9th Cir. 1989) 
(instructing, in a case involving a terminated auto mechanic, that "[i]f a court relies on 
public policy to vacate an arbitral award reinstating an employee, it must be a policy that 
bars reinstatement" rather than an inference about how to implement other policies 
promoting public safety). In this case, the Superior Court erroneously tied arbitrability to 
the merits ofTumer's WLAD and MWA claims, characterizing arbitration as a 
"procedural defense" to those statutory claims. CP 3430. But arbitrability is not a 
defense (procedural or otherwise). It is simply a process for determining the proper 
forum for adjudicating claims and defenses, wholly separate from the merits. 
Washington courts routinely parse fee awards based on whether fees are recoverable for 
different claims. See, e.g., Boguch v. Landover Corp., 153 Wn. App. 595 (2009) 
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That the court went well beyond any explicit, well-defined public 

policy in imposing a "no-reciprocal fees" mandate in a new field of 

activity (arbitrability) is even more apparent when one considers Zuver, 

153 Wn.2d at 319, which addressed the same issue raised in this cross-

appeal. In Zuver, an employee asserting claims under WLAD argued that 

a fee provision permitting either party to recover fees for successfully 

compelling arbitration was substantively unconscionable because it would 

"discourage[ ] an employee from bringing a discrimination claim." Id. at 

300, 319. The court rejected this argument, noting that the provision 

would allow "either party to recover fees on a successful motion to stay an 

action and/or compel arbitration." Id. at 319. "Thus," the court 

concluded, "it does not appear to be so one-sided and harsh as to render it 

substantively unconscionable." Id. Zuver, therefore, expressly rejected 

the extension of public policy that the Superior Court would impose in this 

case and the rationale the court relied on (the alleged "chilling effect" of 

the award, CP 3431). It upheld the validity of a fee provision that would 

do precisely what the Arbitrator did here. 3o For these reasons, Zuver is 

dispositive of the issue raised by this cross-appeal. It establishes that no 

(remanding to trial court for segregation of recoverable fees based on contract from 
unrecoverable fees relating to tort claims). 

30 See also Perez v. Qwest Corp., 883 F. Supp. 2d 1095, 1127 (D.N.M. 2012) 
(enforcing fee provision in arbitration agreement and awarding attorneys' fees to 
employer for successfully compelling arbitration in Title VII case). 
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public policy bars fee awards for successfully compelling arbitration, even 

in cases involving statutory claims.31 Accordingly, the Superior Court's 

decision should be reversed and the initial fee award reinstated. 

2. Upholding the Original Fee Award Would Not 
Undermine the Identified Public Policy 

Finally, the Superior Court's decision to vacate should be reversed 

because the public policies against workplace discrimination and wrongful 

withholding of wages do not "specifically militate[ ] against the relief 

ordered by the arbitrator." Matthews, 688 F.3d at 1111. An award of fees 

for compelling arbitration does not undermine those policies. Instead, as 

the Zuver court implicitly recognized, a bilateral fee provision in favor of 

arbitration (which is itself supported by a strong public policy) is neutral 

with respect to an employee's effort to vindicate her statutory rights.32 

31 The Superior Court speculated about "whether the Zuver court's exclusive 
focus on the bilateral nature of the fee provision continues to represent the current view 
of the court." CP 3430. The court then relied instead on Gandee, 176 Wn.2d at 605-06, 
which is readily distinguishable, as it involved a "loser pays" fee-shifting provision 
allowing recovery of fees for successfully litigating the merits of a CPA claim, not for 
compelling arbitration, in a context far different from the facts of this case. (It is 
relevant, for example, that the Arbitrator's initial fee award in this case was for Vulcan's 
successful efforts to compel arbitration a second time.) In misreading Gandee to "raise a 
serious question" about the continuing validity of Zuver's holding on the availability of 
fees for compelling arbitration, and then ruling in a manner directly at odds with Zuver on 
that issue, the Superior Court ignored both the relevant standard (requiring an explicit, 
well-defined public policy) and the Supreme Court's admonition that "until our 
precedents are specifically overruled they remain good law." Saleemi, 176 Wn.2d at 379. 

32 As Kitsap County and International Union o/Operating Engineers illustrate, 
arbitrators are every bit as protective of employees' rights (statutory or otherwise) as 
courts. In this case, the Arbitrator (a highly experienced Seattle attorney who specializes 
in labor law) protected Turner's statutory rights by stating that no fees would be awarded 
to Vulcan for its successful defense of the WLAD and MWA claims. CP 3994-96. 
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Concern about the potential "chilling effect" of the fee award is 

particularly inapt considering the unique circumstances of this case. No 

fees were awarded in connection with the motion to compel arbitration in 

Turner 1, and thus Turner was not "sanctioned" for an initial attempt to 

assert her claims in court. The circumstances of this case-an award of 

fees incurred compelling arbitration a second time-will rarely be 

repeated, and defiance of an initial order compelling arbitration should not 

be encouraged through application of the public policy exception. 

VIII. ATTORNEYS' FEES ON APPEAL 

Vulcan requests an award of reasonable attorneys' fees and costs 

incurred on appeal, as authorized by the EIP A. CP 2362; RAP 18.1. 

IX. CONCLUSION 

For the foregoing reasons, the Court should (1) affirm the Superior 

Court's June 8, 2012, Order compelling arbitration, (2) affirm the Superior 

Court's April 1, 2014, Order denying Turner's motion for attorneys' fees, 

(3) reverse the Superior Court's October 30,2013, Order vacating the 

original attorneys' fee award to Vulcan that was included in the initial 

Final Award, and (4) remand to Superior Court with instructions to enter 

an order confirming the initial Final Award and an amended judgment for 

the purpose of restoring the original $113,235 fee award to Vulcan and 

including the attorneys' fee award to Vulcan on appeal. 
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V\.Jlcanand Affiliates 
Employe~.lntelledual Property Agreem~nt 

Inexcnartget{) r my becoming empl6yM(o.r rn-y' e.mployrneotbeins COl'Itinued} by VlI!t!;\n Inc. 
andlocany Qfitscurrenlortulure affiliates (coltectjvely"VuJcan~);al1d : for any cash compensation 
for my services. I,theunderslgned ~inpl()yee, agreeasloliowsfor IhebeneHt ·of Vulcan: 

1 , ¢onf~ntiaJjty. j agree that info-rn"lat.iotl or physical niaterial tnat is; .r'ldtg~netaJlY k(1own Of 

ilvaitablelo th~ public 10 which) have been Of Wit I be sxposed as a, ri;!sultof my being 
emploYE!d by Vulcan is co,nfid~ntlal informa:tionthllt belongs to Vulcan. ThisJi'lcludes 
infOrmalion deVeloPEld . tty rne;aloneorwilhofheni', oreritrusted ' tl:! VuI9a,nhyolhers. I,w!] I 
hold Vulcan~s co~fi!ien!ialinformation in sti'ictqonfi~encQ, aryd 1191 disclbs.e or use it excepj 
as ~al.lthorized byVu!canandJor Vulcan 'sbeneflt If,anyone, tr\£i!l tocompel meio.dis dos,e 
any of \'ti,lcan'scor.fidentialfnformation,bysubppenaor otherwis~, I wiiL immediately no1ify 
Vulcan sothalVlIlcanmay take any actions if deems necessary to protecU!sint~rests: My 
agr~Bm~(ltsIDprt)teci Vulcal"l's cQnfidentia.llnlormattonapply both while l$.m.employed by 
Vulcan anQafter myemploymerit byVuitan ands, cegal:dless of the raasooitsntis. 

Vulcan'~eorifidsntiaj informat~on incl,ud~::!,witilOlJt lir:nitatiqn, M Vulcan.lnventioits(as defined 
betow}, (b)!aborat6ry notebOQkli), (c}informatioo relating to: {it financia~ andrTiarketing 

. mattors, (ii).investihenl matters: (iii) traejeSecfets. (lv)fasearchanddevefopnwrit,:or(v) 
Vulcar.'semployees, and ' (d) inforrnalionahoutPaulAlleli. histartli~y, friends, bu~rine~s. 
a~s{}ci~tes ( busineasorpedionat;n!e;resls, a'SSet$o(pri:Jp,ei'ti~(ijrrcludjng inte,r~stsl~S.$.~tllor 
properties held irdrustlor him), and bU8inessoHechnicai infQrm~tion relatedihereto. 

I understand that th;s8graementdoesrlQi limit mydghtta use my own ' generalkflowledgfl 
an-d experience, whotheror nofQained while empidyedbyVlJk~n, or my ri9ht to use 
informaliorrthatls orbeoomes generaJiy known to tne publiC throughtlO fault Ofrn)"OWfi,but I 
have thEi burden in any dispute dl8MWlh~ that .. informat.ion is £,\QtVulcar:i's confidential 
in format jon, 

J unoerslandifis Vulcan'spolicynoHo improperlyohtain or use {o.'(Jnfidential, proprietary Or 
tradaSscretfnformatipn that belpl'1gsto.thirQ parties,.inCiuding others Who have employed 01 

. engnQedma or who h<1v~ eritrustedconfident~aJinformationto me. I will not use for Vulcan's 
benelit'or disq!ose too Vuloar, . conlidet\tia),proprietaryortradesl9c;r~t infi:1rmation that belongs 
loothars, Urt!ess I adv.ise Vulcan thatthe- Information b~longsto a third party and both Vulcan 
and the owners of thej:nformation consenUothedisclpsure and use. 

2. Inventions, Co'pyrightsand P3fents; Vulcanownsalt Inventions thntlmake,coticeiV6, 
develop, discover. reduce to practice or rix in a latlgiblemedium of expression,alone or with 
others, {a)duril1gmyemploymentby Vu!c.an(including pllstemplClyment with Vu\can,8nd 
whether or :norduring worKing hOUfS)Q[ (hjifthelnvenlion resultsfrc)m any work I performed 
for ViJlcaIio(i~volvBsthe useer assistanceotYu!c@'s faciiitiQs, rnateri~ls, personnel or . 

CONFIDENTIAL 

confidential information [coilectillely, "Vutcan 1nventions"). . 

I will promptly disclose to Vulcan, will hold in trllstlor VuICan'i.;$01e befl~fit, wil l ~SSiign to 
Vulcan and hereby do assign to Vulcan all Vulcan Inventions anoanyrigms tn.s! I may halleor 
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acquire in suchVu!can Inventions. IwiH waive al1dherebydo wajveanymoraJ rights] hav:a or 
mlilyhavein Vulcan lrwenHons. VUIc:anlnventionsshail be conSidered "wt)rk~made for hirEt" 
to (he Juileste1:teni permitted by law, 

lattach'~e(~t<>~$ &hjbit Aacornpletelfst olaHlnvantions, if any; made orcorlceived or1il'st 
reduced to practkie by mo,aloM orio'~nt!ywithothers prior to my emp!oyrrumt relati-Onship 
with VulcalithatarereleVant 10 Vulcan:5 ,bLll7inea&, and I represent and warrant IhafsiJchilst 
is cO(l'ip~te. If nosubh I(sriS attached to thrs Agreement, I rep res entthnt I have t;losuch • 
In~'entionsiil the timeohigningthisAgreerrll:mL If I use Of incorporate anlnverition in wh'icti I 
haveao .intere8t and that is nota\heNlisea VulCan ~nventionilltoan~ VtJlcan lnvention, I 
hereby gr!i,nt~o Vulcan a nori'6xciuslve, fuUypaiQ'up. perpaluaf.· world:wide.license 01 my • 
iotare$tinslich lnvention.Jo maks,.u5G,sell,ofler for sale" import anctsublicense, suc~ 
lnvention withou!r6stric\ions ofa,ny kind, .. 

"ln~entians".mea!1sclisqov~rfes, c:i~ ... e!opmQnts, cQncepts, {daas, knoW-hOW, designs . 
improvocnents, procesiSeS"proced.\.Ires. tTiachilws. p rod uct$:, composit[onsof matter,f01mulas, 
algorithms, systems,computer fjJOgrams and techniques, original worksofa.uthorship 
(including interim WorK prOduct. mc.idificaIiO/isanddarivativework.s,andallsimilarma11ers) ,all 
otherl11ahers ordinarily intMcied biihewo~d "[hvention," and all r-ecords Clr'ldexpressiofls 
tharepf,wh~tMrornot' palenlable;copyrightah!e orotherwi::re legallyprotectable. 

·1 under.stand that tbig agn3E11'l'1enld()~s . notapply to an]' Invention' for whieh noeq'iiiprner.t; 
supPlies, facililiBSQt trade 'secrei information olVoican: was usedancl whichW<t$deyelop~q 
er1ti(elyonmYQWllfim~, \,I.oless (<I) !helnverdion rela.l'esdirectly to Vulcan's busines$or· 
aerdal or demonstrabiy anticipa1ed res \larch or deyelopment,or (b) the IMention resu~ts.from 
~ny work l~rforin£i<ifbtVllJ.cail. 

3.FLfrlher}S.$$;stfJMfJrPowerof Attom.ey. I agree to p~rform, dur'ing .ahdafter my emplQyment 
with Vulcan, aHactsdeemed nece~~aryordi:i$lrable byVLiIc:en to permilm')d assist it, :aiit$ 
expensEI,tnobtainingand'eAiorqingthe full. benehts, enjoyment, righ\sand .title throughout . 
thsl,l/.orfdinVulCan)nventions. Such acts may jn~{ude, bwtare not limited Ib,eXeCl..I1ionbt 
documents and assistance orcooperatJon in legal proceaOing~. Vvlcan shaft haveiuJi control 
over all applications for pate>flts or other legalprotectionQ/ Ihese Vulcan InV6Iltio(111, It, tor any 
reason, lam unablebrdo nol perform the acts set forth herein,l hereby irrevocably deSignate 
Vu lc<jn and it.s~(lly1UJthorlzedofficer$and age'llts!\smy agent and aHorney;in.!actWexttcute 
and fHe. Oil my behalf anyapp,lications for patents or olhe(lega~ protection of Vuloan 
Inventio.Jis ~arld to do all other lawiula¢Js to further the prosecution and issuance of patentsj 
Cdpyfight.andQtherregislrationsrelated to such Vulcan Inventions. This power afattorney 
shall not baa-neeteo bYI11Y S\.JDsequent ihC.apacity. . 

4. Vulcan M(lteri8fs~AJI docllments andpropertyinmy care, custody or control relating torny 
employment or Vulcan's business,incllJding'Ni;thoutlimitatior. any documents ti'latc<5ntain 
VUlcan's conficlemial inforrnalii:ln. wilt bC.Ilnd will remain the sole proporty of Vulcan. f will 
sMeguar~ such documents al'\dproperty during my employment with Vulcan an.d retut,) S;Jch 
coournents and properly to. Vulcan when myemploymeol ends, or sooner if Vulcan requests . 

5 NOIl-reidingofEmployees, CansultantsandOtherPerties. During my emptoYiT(eht with 
VUlcan and lor lwslve(12) months after niyemployment ends, regardless of the fSClSO'l it 
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endSrlwil~no¢djrect!yo( indirectlysolicitafl;Y employeeoJCOnau[lantto leOlvehis orhBf , . 
employment or consuUancywfthVulcan, This inclucies:Jhati will notJe),discloaeIOSi\Y ltiJrd 
party.the · names, backgrounds or quaMicalronsof!iIiY Vl,ilcan employees or comHjlt~(lls', or 
otherwise identify them as- Pbt~ntial candidatesfo(employmenl;(b)PE!~pnajIY,0T through any 
other pefs'On (lpproach, racrLiitdrottlsrwis& so1!citVl,Ilcan 'smj::iloyeesaiccmsul!anfs 1Qwork 
for anyothar employar;'Of (0) participate in any pre-employmentintEMiewswith any person 
who, was en$ll.ged by Vulcar;as an~mployeeo( con,sliltalitwhileJ was employed byVtilcprl, 
During myiOmploymentWith Vulcan and for twelve ( 12jmonthsafler my emploYrdentends, 
regardless 01 the reason it encis , IWll!nol solidt 8nyiicensor, licensee or custom~f9flJlJHtan 
that is krlown to me, withre:specl to any buslnessjprodut:ts or~ervice$ th1!\a.reC9rnpetiliy~ 
to the business J products or services of Vutcanorvnder dev13j«;pmenl as, ortna dakl. of 
termination of my relatiOliship with Vulcan, 

6, PubJi(;ity;No l)i$paragemenfor lntJJrflNenca. I w~tl'lot beinvdl>ied filthe pfep:aratiorlOfRfty 
book,ariicle.storY, video or film a,bout Mr.A~lenlhisfamiltr frfends, busineSs assooiates or 
business orpetSohal int.e(es,ts,and twill notglvs interviews abOut Mr~ Men, hisjamily. 
friel'ld.s. business, assoGiates,qr business, or per$onal intt;lr~h~; ,I will. not disparage Vulcan or 
'its business or products and will not ihterferewith VUIC311'srelationshipsWiV\,itscus~omers, 
employees, vMdors, bankers6rothers.1 wiHnbt dlsp:m~ge Mr: Ail~n, his filmilr,friend~i 
biJsi,neti,s associates ortiusines$ or penienal ~nterests. Theseagre~men:ts ,applybol:hwhile 1 
l3.menlployed by Vulcan and after my employment byVulcanenda, regardless of ttrereas~l!1it 
encls, 

7, Other,Employm~miWhi/e Efryp/oyedBy Vqkan Whllelam@mployedhyVulc3.l'llwnlnot 
do work th al competes witnQc 'elates to any of Vulcafl~st\ctiljitieswithoutnrstobtall'ling 
Vulcan1swriUen permission. Any businessopportvnilies re,hiltedto Vulcan,'s business thai I 
lea;rnoforobtain While ernployeCJ oy Vul¢an (whethe:ror j!)otduring worklngnours) beicng to 
Vu!c3n,and j will pursue Ihemonly for Vulcan's benefit. Befor~J undertake any work for 
myself or anyone else during my employment by Vukar1 thatw~ll involve sul>je{;t matter related 
to Vu,loan lsactivities,lwiil fuityciisc\ose the propos.od work to Vulcan. 

8.. Fl;ltiiTe ConsultingorEmploymentfor Vulcan. If my ernployment relationship With VuJcan 
ends but Vulcan ,amploys me again or engages me as a consultant, then this. agreement shill! 
apply 10 my laterem;pJoym(lnti~) or engagament(s)utifess thayfollowaperiodofayearof 

,more dutirigwhicn ,I wasneilheremp1oyednoretlgag,ed by Vulcan. It fhisagreement 
, beconias applicable toe aOflslllting reJatiol'lsnip; the references in thj~agreementtcimy 
er1'lplbyrTlentby Vulcan tthallbetreated, as ,appropriate, as referringJo rnycon&lJ1ting 
relationshipwilh Vulcan, 

9. No GlJaremt~ crEmployment I understand thisagreer:rient is not aguarante~of. continOed 
empioymsht. Myemploymeni is terminablr;.at anytime byVulcano( me, wilhorwithout 
causa or priOTnotice, unless otherWlseprovldedin a written employmeni a.greement. 

i O. No CMflicting Agreements. I am not a parlylo, and during my employmeht with Vulcan,1 
wiilnot, eriterinto any ,agreemer,ts, suchas'GQrtfJdei1tiaJity or non'cornpetiHoh agreen'len~s, 
that Jimit my a.bility. to perform my du'ties for VulCan; 
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11. Mi$ce/JaneolJ~~!f I breach Ihisa9.reement it wiltc8lJSeVulca(! irreparahleharrn. lflbreach 
or lhr:e~ten to breaeh 'this agreement, Vuloan Will be antilled tl? tnjunctive orqther eq@abl$ 
relief as well as money damage~. ff I broach thisagroement, 1 wiir hold 1M trllst for VUl,csnall 
income I receive asa resu!t()rth~lviolation.1 consehttoVt.~oanI16tifying anyone to whom I 
may provid~ ~ervic(li$()f ihe,'eJdstenceand terms of itiisagreemel'lt ' ~ri , anyiawslJitarjsingciu1 
olar relating to Ihisagreementor'myemplOytnent,fndudingwiiholIt tirnltation arising from 
any aHei:}l3d t6rt'Or slatutoryVjolalioo, th~ prevtliling partyshallr~cvver their reasociable costs 
andatlomeysfees, including on appeal. Ttiisa9r~ement s hal! b~govemad by the intern af 
laws of thestate·.of Washington wilhoutgiltin9>effe(';tto. pro'llisionsthereQf related toqhoice 
cif laws orcohflict of laws: VenueaFid f,(,JJiSdictidn of any. lawsuit involving tl\i$agreement.or 
my ~mploYrnent$hallexistexciusively inslatellndfedtiraltolJrts triKlhgCouotYi Washingioo, 
1,jnlessinjuncUve: relief jssought by Vulcan and,in VtlJbari'sjudgment,may notbe .effect\ve 
unlessobtl;ined il'l sorne other venuE,!. Ihny part of thi!l8greemem is held to be 
unenforceable, it shaUnotaff~ctaoy other plirt IfE\nyparfoftiiisagreernentiahefd tooa 
unenforceable as. Written, it sha11 beenfornedto the.maxirTlumextentallowedby' applicable 
law, My obligations under this agreement slJpplernentam;h;fo no{rifTl~ other ¢bti~atioI')S I 
have !oVulcan, . including wilhout limitatior'londer the lawQH,~qfJ!s~yret~:This l!:gresment 

. shall b", enforceable regardlassot any ,claim !rnay have,e,g6instVolcan. Thi:sagrEiementshaH 
sU)"ii'{ethe terminatior of my employment, h'Ow~ver caused, The waiver of any breach ohhls 
agreement or .failure toen/oreesol' provision ofthiS<t,graslTlCrit Shi;iH r)otwaive any later 
breach. This agreement [s .bindingon me,my hei(siexecut()rstpersona1.repres!3ntativ~9 , 
:$Vccessorsahq ~ssign:s,afld berieffii Vulcan 'andits~ucce-.s$or$and assigns.lhis. 
agreement is thefi1l,aJ and comp'tet~expres&iQnof inY'~g,eemen1onthese.$ubjects;and may 
. be amended only In writing.. . ,.';\ 

DATED this{!> day or j~"I~l/~ 2010. 

Si\l:rill:lure 

Print Name: 

Vulcanlr,c, 

By: 
--.---.~. - .. --'-~--~-~-----
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Vuicanlric; 
605 Fifth Avenue South, Suile 900 
Seaftle,WA9S104 
Atth:GeneraLGounsel 

Ptiotlnventlons 

The followingil.l ·i:\con:rplete list olajllJ"wentions .retevlUit tQ the subjectmatterof my 
ernploymentby Vulcan thalhavebe:en made or conce.ived or first reduced to practice by me, 
.a!on.eorjoinUY with others. [repres.entthalsucb list iscompte~Q' 

[Prrni Name] 

Page 2857 

505 Fjflll Av<o S ~ ... ire 000 
50111110 WAgSI04 

208 34j1,2000 i~l 

206342.11000 Fax 
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VULCAN 

Dear Traci Turner; 

\~re are pleased to extend to you this offer to guarantee your 2011 discretionary 
bonus, in exchange for your agreement to waive any potential claims against 
Vulcan and its affiliates. If, after. reviewing thls letter, you would like to accept 
this offer, pie..'lse sign and return this letter to me at your earliest convenience. 
Of course I wouLd be happy to discu.'\s t.he details or an~wer any (juestions you 

might have as well. 

A. Guaranteed 2011 Bortus 

In exchange fot your waiver and release of any claims as set forth below, 
Vulcan will guarantee, on a one-time basis, your 2011 Anmml Bonus 
Opportunity at 125% of your 2011 annual bonus targeT, pro rattxl from your 
start date or the beginning of the year (whichever is more recent) through the 
end of the year (your IIGuaran.tced Bonu..c;II). Traci, you arceligihlc for a 
minimum bonus of $25,156 under this agreement. J f your employment 
tcnninatcs for any reason (including voluntary resignation) before December 
31, 2011, you will receive a prorated amount of your Guaranteed Bonus 
through the date your Vulcan employmen! L'11ds on the date bonuses would 
normally be paid. You do not need to be employed by V ulean on rhe day the 
bonuses arc prud in order to receive the Guaranteed Honus. Except as set forth 
above. the Guaranteed Bonus will otherwise be payable pursuant to Vulcan's 
applicable bonus schedule; and p.<)1icies. 

B. Full Release of Claims 

You hereby release and forever discba_q,~ (i) Vulcan, and each and every 
affiliate (meaning any person or entity which conu"oIs, is controlled by, or is 
under common control with V l1lcan) , and every shareholder, member, partner, 
manager, director, officer, C:111p]OYl'C, contractor, agent, consultant, 
representative, administrator, fiduciary, attorney and benefit plan of Vulcan and 
any such affiliate, and (ii) ('VC!)' predecessor, successor, transferee and assign of 
each of rhe persons and Clltitil~S described in this sentence, from any and all 
c1aim~, dispute:; and i"sucs of any kind, known or unknown, that arose on Of 

before the dare you signed this Agreemenr. This release of c111ims, hmvevcr, 
docs not extend to claims that ari::;e after you gigl1 this agrcC'mctH. 

·1· 
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VULCAN 

C. Arbitration 

Any and aJI clailUs. disputes, or other matters in controversy 011 any subjccr 
arising out of or related to thi.." Agreement and your employment shall be 
subjecT to confidL'l1tial arbitration~ provided, however, that Vulcan sh..1.11 have 
the right, upon irs ciecaol1, W seck emergency injunctive relief in court in aid of 
arbitration to preserve the status YllO pending dctenninatiol1 of the merits in 
arbitration and venue and jurisdiction for any such injunctive action will exist 
egclusively in state and federal courts inKing County, Washington. Upon 
receipt of a demand for arbitration, the parties shaH promptly attempt to 
mumally agree on an arbittatorand, if mutual agreement cannot be made, an 
arbitrator shall be selected and any arbitration proceedin~ shall be conducted 
in Seattle. Washington in accordance with applicahle ;\;\A rules. The award 
rendered by the arbitrator shaH be final, and judgment may be entered upon it 
in accordance with applicable bw in any court having jurisdiction thcr(~of. "11-tC 
parties and the arbitrator shall treat all aspects of the arbitration as strictly 
confidential and not subject to disclosure to any third party or entity, other 
tb:ltl to the parrib>, the arbitrator and lUI), administering agency. 

D. Confidentiality 

The terms of this At:,l'fcemcnt and your employment with Vulcan are intended 
to he contidenr:i:tl. Except as specifically pemlittcd by this l\grccment, in 
respoose toa lawful subpoena, court: order or governmental administrative 
reque$t, or as otherwise n:yuircd by law, you have not and v.rill not discuss with 
or communica.te to any person or entity the tenus of this l\hl'feemcnt. 

E. Applicable Law 

Thi!'! i\.greemconvill bcgovemed by the laws ofthc State c)fWashington, 
without regard to conflict of law principles. 

Please carefully revil'w this letter. T would be hnppy to respond to any 
questions you might have. If you would like to accept rhis offer, please ~ign 
and datl~ this letter and rerum a copy to Inc at your earlicsr convenience. 

-2-
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VULCAN,,-

F. Other Tenus of Employment 

Except as provided in this Agreement, your other tcum; of employment ant1 
the asTtcemcnts that govern your employment, including your Employt>-<.>. 
Intellectual Property Agreement, shall remain in full force and eftect. 

G. Other Terms 

You arc entitled to seek the advice of your own counsel before executing this 
Agreement. If you should seek such advice, remember that your attomey must 
al~o agree to he bound by the confidenrialityprovisions of this Agreement. 

Thank you for your continued service .at Vulcan. 

Sincerely, 

Kathy Leodler 

AGREED and ACCEPTED this ~ day of JI{L7 2011: 

-3-
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GUARANTEED BONUS PAYOUT COMMUNICATION SHEET 
For Period Ending Oecember 31 , 2011 

Employee: Traci Turner 

TItle: Executive Protection Lead 

Hire Date: 1117/2011 

Annualized ease Pay Rate;: $140,000.12 

Eligible- OIT (If earned): To be determined 

Target Bonus Opportunity: 150/0 

Number of eligible months: 11.5 

Payout Percentage 125% of Target Bonus Opportunity 

r-··· ~ amount of the bonus payment has two components. 1) Half· of the bonus is 8wa~:-I 
1 based on individual performance. 2) The other half of the bonus is tied to aehle-veme;t";, the I 

overall corporate financial-bottom line" for 2011. , 

1) 50% Employee Contribution Payout: 12.578 j 

2)50% Company Payout: 
Company Performance Adjustment: 

TOTAL BONUS PAYOUT AMOUNT: 

12,571J 
TBD 

25,':56 

I 

I ___________ .. -.-J 
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21 
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32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

RECEIVED 

Ocr 10 2011 

PERKINS COlE 

THE HONORABLE PATRICK OISHI 
Noted for Consideration: October 5,2011 

0ra1 Argwnent Requested 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

TRACI TIJRNER, 

Plaintiff, 

v. 

VULCAN INC.; PAUL GARDNER 
ALLEN, JODY ALLEN,RAY 
COLLIVER, and LAURA MACDONALD 

Defendants. 

No. 11-2-32744-2 SEA 

[PROPOSED] ORDER GRANTING 
DEFENDANT VULCAN INC.'S MOTION 
TO COMPEL ARBITRATION AND TO 
STAY PROCEEDINGS 

THIS MATTER came regularly before the Court on Defendant Vu1can, Inc.'s Motion 

to Compel Arbitration and to Stay Proceedings. The Court considered the motion, the 

declaratio~arry H. Schneider, lr. and Nicole Stansfield in support of the lPotipn, 
-/,J.,L ~4l-&- tJ.€.:r-~ r-",~ J,.. s.....""/,,O~ ere p/4J~~ ""-L"'''''~ 

plaintiff's response~i~, and Defendant's reply, if.aR.y, and being fully advised, hereby: J 

ORDERS that Defendant's motion to compel arbitration is GRANTED. 

Accordingly, plaintiff is ordered to submit his claims to arbitration pursuant to the 

[PROPOSED] ORDER GRANTING 
DEFENDANT'S MTN TO COMPEL 
ARBITRATION - ] 
34528~1 02JLEGAL218036 70.1 

Page 95 

Perkins Coie LLI' 

1201 Third Avenue, Suite 4800 
Seattle, W A 9810] -3099 

Phone: 206.359.8000 
Fax: 206.359.9000 



· ~ . 

2 
3 
4 
5 
6 
7 
8 
9 

]0 
11 
12 
13 
]4 
]5 
16 
]7 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

arbitration provision set out in the parties' Guaranteed Bonus Agreement, attached as 

Exhibit B to the Stansfield Declaration. All further proceedings in this matter are stayed 

until the completion of arbitration. 
~uJ-~""~"'e ~ ~....,;t' ~u ~e.. P,"';~·#'..s t-ef~ t'<J 
~ ~do' ~'$ ~~'a-- "f'o c..~1iL-l. a...IJa;i""~"-'" o..r Q.. ~~dl;~lJe 
~17~ --..rL&J .J-~ s b ~1le&04je... T4I... M.o.:bI'U tJo..1 "-41?,," l"~pQJ'AJ7 ,...,,~~.., 

DATED: this b -day of October, 2011. ~ C2'-.' 
Honorable Patrick Oishi 

Presented by: 
p/e.d..I . ()i'- $~~e.J. J4uJ-,$U A • ..:.t- k> ~ 
"~l ~,..e.. ... ~..s o( c~ 5".6 a.-...DL J.t:;j1V) C~ ~>' 

t- c...1t S ~ . -.J 

Is Harry H. Schneider, Jr. 
Harry H. Schneider, Jr., WSBA No. 09404 
HSchneider@perkinscoie.com 
Kevin J. Hamilton, WSBA No. 15648 
KHamilton@perkinscoie.com 
Joseph M. McMillan, WSBA No. 26527 
JMcMillan@perkinscoie.com 
Perkins Cole LLP 
1201 Third Avenue, Suite 4800 
Seattle, WA 98101-3099 
Telephone: 206.359.8000 
Facsimile: 206.359.9000 

[PROPOSED] ORDER GRANTING 
, DEFENDANT'S MTN TO COMPEL 

ARBITRATION - 2 
J4528.{)I02ILEGAL1 J 803670. J Page 96 

Perkins Coit' LLP 

1201 Third Avenue, Suite 4800 
Seattle, W A 9810 1· 3099 

Phone: 206.359.8000 
Fax: 206.359.9000 
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42 
43 
44 
45 
46 

.,-4.'7 

-------------------- .~---

- II I b PM 3: 28 

S KING rnrJ· 1JTv Upi:'''00 CVV ,., I 

I..,~~ ~;~T-('L0£:LJ[?LCLEQ.it. 
"""l..J, . ft.'. 1\" 

" .. , I'~ 

THE HONORABLE MONICA J. BENTON 
Noted for Oral Argument: AprilS, 2012 at 9:00 a.m. 

SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

TRACI TURNER, 

VULCAN INC., PAUL ALLEN, JODY 
ALLEN, RAY COLLIVER and LAURA 
MACDONALD, 

No. 12-2-03514-8 SEA 

5,2012 

THESE MATTERS, having come before the Court on Defendant Vulcan blC. 's 

Motion to Dismiss and for Other Relief, Defendant Vulcan Inc. 's and Defendants Colliver's 

and Macdonald's Motion for Protective Order Quashing Notice of Deposition to Laura 

Plaintiff Turner's Motion for ReIieffrom Order Compelling Arbitration (CR 60), Plaintiff 

Turner's Motion to Stay Arbitration, and Plaintiff Tumer's Motion to Shorten Time on 

Plaintiffs Motion to Stay Arbitration; 
============================-= 

j--. 

. . 
... :::.: ... _ .. _ ... -:-: .. -:-... ~: .. :.:.:=: ..... . 

[pROPOSED] STIPlJLATED ORDER ON PARTIES' 
MOTIONS ARGUED ON APRIL 5, 2012 - 1 

ORIGINAL 



_ .. . _-----_ .. _---- - ------ ----_ .. -

1 
2 
3 
L1 

7 
8 
9 

10 
11 
12 

.......... - .. _. .. . . . . . ........ . . .. . . , ... 

16 
17 
18 
19 
20 
21 

k' 

25 
26 
27 
28 
29 

AND'THE COURT HAV1NG CONSIDERED the following documents and 

materials: 

. "\ T .. 1 '1\ 5_ n: 

declaration of Nicole Stansfield with accompanying Exhibits A-B, the opposition papers 

:filed by Plaintiff, the supporting declaration of Patrick Leo McGuigan with accompanying 

attachments 1-8, the supporting declaration of Traci Turner, the supporting declaration of 
--,------".----- ----y-------------------. ---- ---- ---. - -- - -- < ------------------ . -

. 
Defendant Vulcan's Motion for Protective Order Ouashing Notice of Deposition to 

Laura Macdonald, the supporting declaration of Harry H. Schneider, Jr., the opposition 

papers tiled by Plaintiff, the supporting declaration of Patrick Leo McGuigan, Defendants' 

Macdonald's Motion for Protective Order Quashing Notice of Deposition; 

Defendant Vulcan's Motion for Consolidation of Two Related Motions, the 

supporting declaration of Harry H. Schneider Jr., the opposition papers filed by Plaintiff, the 

---- ----:- --~- 1------

33 
34 
35 
36 
37 

the supporting declaration of Harry H. Schneider Jr., the opposition papers filed by Plaintiff, 

the supporting declaration of Patrick Leo McGuigan;Defendant's Reply; and the Joinder of 

-- ---------- ---

--- . . .... . 

---- --1------

38 __ Ray Col_~!vcr and Laura Macdonald in Vulcan's Motion for Consolidation of Two Motions; 
- ----",,-- -- -----------------

-- _-- --~ t--

--- -zii-- --- r--- ---

42 supporting declarations of Plaintiff Turner, Kathy Leodler, and Patrick Leo McGuigan, the 
43 
44 opposition papers filed by Defendant, the supporting declaration of Harry H. Schneider Jr., 
45 
46 Plaintiffs Reply, the supporting declaration of Patrick Leo McGuigan and Jerald Pearson; 

------~----~--~ --. ----4-7-- - ~~=::::=::::==:::::: .. -.=.-.-:::::-- = = = === === ===== ===-.::::::==:=:==---:::::---:::::--==--=--:=-: --= -::. ------------------------------ -.::=::...-::.-=:: 
.- - ---~-~---.--:-=~--~--- ....... -. ........ -~~==. 1-------.. · · · ··· 

- --------------

[pROPOSED] STIPULATED ORDER ON PARTIES' 
MOTIONS ARGUED ON APRIL 5, 2012 - 2 - 2 



-... .. . 

...... 

._- - --

1 
2 
3 
J1 

7 
8 
9 

10 
11 

and the Opposition of Defendants Colliver and Macdonald to Plaintiffs Motion for Relief 

from Order Compelling Arbitration, and the supporting Declaration of Laura Macdonald; 

-",. , -1"1" 1" -1" -.} 

Joseph M. McMillan, Plaintiffs Reply, the supporting declaration of Lisa Burke; 

Plaintiffs Motion to Shorten Time on Plaintiff's Motion to Stay Arbitration, the 

. ..... -

16 declaration of Lisa Burke; and Ray Colliver's and Laura Macdonald's Response to Plaintiffs 
17 
18 Motion to Stay Arbitration proceedings and Motion to Shorten Time; 
19 
20 AND THE COURT HAVING HEARD THE ARGUMENTS of counsel for the 
21 

~'+ 

25 
26 
27 
28 
29 

33 
34 
35 
36 
37 
38 

42 
43 
44 
45 
46 

Defendant Vulcan Inc. 's Motion to Dismiss is: o Granted 0 Denied [8] Reserved 

The parties will submit additional briefing on the issue of whether the Plaintiffs five 

provision, contained in an underlying employment contract. That briefing will follow the 

schedule outlined below: 

A 11 n~rtie" mn"t f"lk their moving briefs by lhurs.day,_Ma-y.J)-+-2Dl2~ m 

No reply briefing will be permitted by any party. 

--

=-m_-_---_=~:: __ ==,L'I:::>17~=I====,=1:f>a~limits:::pm:smmt:to::1"":;R:n::5~:6=:: r ==-__ =-_ = .. _ ::-~::-=-= :..:=.:::::==_::--:~-m--_ _ m -m-m-m--m----_mm_--- ---- _ _ . _____ _ 
-------~-~.:=-::=-----=-=:-----==- :-~==--...... -=:::::=:=-:.=--'====--===:===-=-=:::::-= .... :=::.:.:-._--=- --------::::::: : .. : .:.:.:::::::.== .. . ----

---- ....... . . -

[pROPOSED] STIPULATED ORDER ON PARTIES ' 

MOTIONS ARGUED ON APRIL 5, 2012 - 3-3 

______ m __ •• _ __ ____ ..... . 
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1 
2 
3 
<1 

7 
8 
9 

10 
11 
12 
, 

16 
17 
18 
19 
20 
21 

L..' 

25 
26 
27 
28 
29 

33 
34 
35 
36 
37 
38 

42 
43 
44 
45 
46 
117 

. ...:....::::::. 

.. 
'. 

c. 

'-lUaShmg Nonce 01 veposition to Laura 
Macdonald is: 

Defendant's Moti~n for Consolidation of 
Two Related Motions is: 

Plaintiffs Motion for Relief from Order 
Compelling Arbitration (CR 60) is: 

Plaintiffs Motion to Stay Arbitration is: 

!'Taintins lVlotion 1:0 ~Iay AIDinaLiollj fs. f 

DATED this I ) ~ day of LI-i:YY1 '1 j) 
~ , \ 

\. 

--
_.,., .. --

_. 

o Granted [8] Denied as moot 

o Granted !RI Denied 

o Granted [R] Denied as moot 

,2012, (? I \ 

lYld&b~ 

v 

...... ...... .. .... ...... . . . .. . .......... . · . . . . 

[pROPOSED] STIPULATED ORDER ON PARTIES' 
MOTIONS ARGUED ON APRIL 5, 2012 - 4 - 4 
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12 

16 
17 
18 
19 
20 
21 

25 
26 
27 
28 
29 
30 

34 
35 
36 
37 
38 
39 

- --------~------ --

Presented by: 

sl Harrv H. Schneider Jr. WSBA No. 9404 

. , 
KHami Iton@perkinscoie.com 
Joseph M. McMillan, WSBANo. 26527 
lMcMillan@perkinscoie.com 
Perkins Coie LLP 
1201 Third Avenue, Suite 4800 
Seattle, WA 98101-3099 

c;;;1;;;:::;.1; ---·------------ --··"rrr-.,--".-n-·unn-n-··· 

Attorneys for Defendants 
Vulean Inc., Paul Allen, and Jody Allen 

HKM 1?1VmT OYMENT ATTORNEYS PLLC 

!J?sa A. Burke, WS.Bi(#42859-j' 
Attorneys for PI airfti ff Traci Turner 

GORDON TILDEN THOMAS & CORDELL LLP 

... . -- -- ------.---

- -- . 

AITotneys for Defendants Ray Colliver and Laura Macdonald 

- -- -----.1-1- --. ....... --. ------- ------ ---- . 

-

~ 
~'" 

43 
44 
45 
46 
47 

----- --

----------- - ------

1---

~ 
---yj---------------------- ----- - -- ------, ~-----------------------------------------------. -"-:"::::_::===-::~-:::_:_:_:.~:'_::.:"':_ ----------------- 1------
~e_=:=::----:-::--~ --- :.:-:::=::-::=---=::: =-- :...-=::----. -::....-:::.:: =:... --= ~.-:.-=::.----- ---------:- ------------.---- - .. ...... - - --- ----.. -------- -- --.- .. -------------: .. -- -:-._:_i::---==::.-::-:::_=: 
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Presented by: 
2 

,/ tJ. ",t. T. U1C'D A ""T" 0,(1\,( . " 

6 K.evm J • .t1arnUton, W:s.tSA NO. 1:>()4~ 
7 KHamilton@perkinscoie.com 
8 Joseph M. McMillan, WSBA No. 26527 
9 JMcMil1an@perkinscoie.com 

10 Perkins Coie LLP 
11 1201 Third Avenue, Suite 4800 

.12_... Seattle,_WA98101,,3099 

.... 
16 
17 
18 
19 
20 
71 

.G .. 

25 
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27 
28 
29 
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34 
35 
36 
37 
38 
39 

43 
44 
45 
46 
47 

Attorneys for Defendants 
Vulcan Inc., Paul Allen, and Jody Allen 

HKM EMPLOVMENT A I It Jli: N C Y ~ PT ,I.e' 

.I. ..... u~'" .... "'v .::::' u .... ..,. TT",,"UU7' 

Lisa A. Burke, WSBA #42859 
Attorneys for Plaintiff Traci Turner 

.6tttorneys IOyvelenaants Kay C01llver ana Laura MaC<10nalQ 

.... ...... _ ................. .... .... . 

f----

.... ------ -=::---::.=--= =i:= ===== ==== = === =::===-.:.=--...... -.. --.. -.. -- .-..... -- - .----.... --------.... -.. :: .. -:--::::-.. -= = = ====f=== = = 
=---~----g---~---~- ---~-~~~- -g--:g-:-··~---~--~--~--~-ij--B---~--~-~--··-ij- ~-ij~-~~-~ -~-~-i~--~-~--~~~-~-~---~·~··· ··· --~- -~:-g .. . g_-g:_:~-__ ~_ .. ~.- .. ~-~ .. -.. --.. -...... -.. -.. --:::.::::.: .. -... ----- - ------ ------:----- ----------------1 
= ......... ...... . 

MOTIONS ARGUED ON APRIL 5, 2012 - 5 - 5 

Peg e 14-8:8:=---- ---



Appendix E 



2 
3 
4 
5 
6 
7 
8 

12 
13 
14 
15 
16 
17 
18 

LL. 

• 
23 
24 
25 
26 
27 
28 
'''' 

JUN 82D12 

- SUfliBliROO couau ~ 
JO~ SGHOOffiE'liJ 
~ 

SUPERIOR COURT OF TIlE STATE OF WASHINGTON 
FOR KING COUNTY 

J. 

v. 

VULCAN INC., PAUL ALLEN, JODY 
ALLEN, RAY COLLIVER, and LAURA 
MACDONALD 

-ER£"¥I3i3D PROP@sm;}.] ORDER 
COMPELLING PLAINTIFF TO 
ARBITRATE 'CLAIMS Al'ID STAYING 
PROCEEDINGS 

33 
34 THIS MATTER, havjng originally come before the Court on April 5, 2012, at which 

35 
36 time the Court heard oral argument on various motions brought by PlaintiffTumcr and 

37 
38 Defendants Vulcan, Colliver and Macdonald; 

39 

<t.) 

44 
45 
46 
47 

Turner's Motion for Relief From Order Compelling Arbitration (CR 60), RESERVED its 

ruling on Defendants' Motion to Dismiss, and ORDERED the parties to submit additional 

- ---. -_. - - --: -.,. 

CLAlM:::> ANlJ :SlAYINU YKU< :1-<:1-< l[NU::) I 1: ilVU<;. .<.VV • .J.J7.0VVV 

Fax: 206.359.9000 34528-OI02ILEGAL23723742.1 
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I 
, 

I 

I 

I 

1 bnenng on the Issue 01 whether the l' .:s 1Ive addItIOnal clanns are SUbject to 
I 

3 mandatory arbitration vis-a-vis a mandatory cuvHfauon provision ronbinpil in an underl:Yfi).g 
I 

5 empll.'jIll(;1ll contract; I 

7 .AND THE COURT HAVING RECEIVED AND CONSIDERED the supplemental I 

~ 1. .~ oUhe }/cutil;:::;!· _1 ..3: lao I 
10 

1 Vulcan nefp.nn:mtl':' Sunnl II Brief on Arbitrabilitv of Plaintiffs' 
! 

1 1 

12 
-O ... ,..,., .......... fT 1'1<1,""'<' .f11 .. rl )'Jf"" 0 ,)(\1,) tnnt:>t'h .. r ",;th en or. 1)",,.,l,, .. ,,t'"'''' <l11t1 nllt_nf_ 

14 
• 1 ., . 

,~ 

16 
'1 nl n~ • • ...:.r+!, Q. ._1~.~ .;'nl o..:~+._~ i-~ n .l' 

, 
,\l"l~n~ T~~ '" l\JI"~...:~~ .... 

18 . ~ ~ ~, ,. ~. ". ~ ~~1~ .1 •• 1 ~ .1 

.7 -= ~ ... -= 
20 
~1 v a ....... v ..... "'~ 

?? 

==- 23 ;). VUlcan J.J' ll:::; -r W rtalnUIIS ;::'UPl- n:a.t .oneI on 

" 
25 fuUluability of Remalmng Claim~_ tiled May 21 2U12, )g~mf . with supporting 

27 Declarations and out-of-state authorities. 
... 0 

29 4. Plaintiffs Response Brief, filed May 21, 2012, together with supporting 

31 Declarations and out-of-state authorities. 

;; 5. ()np.n;na Brief of Defendants Colliver and Macdonald Regarding Mandatory 
34 
':I.e:; ll. ... 'h1l-r'ltion of(;laim~ filed May 9. 2012 .• ~~~"L.~_ with ~l nnor-'-'HI n -, ion 
36 

h. "R -1. ,fT R';pf" ,....f"n .. f' ..... ..'Ior ... t'" rnllivPr "n..'ll\Jf<>f"..'Inn.,l..'l "R "0 ",,.<1; n 0 

38 ..... 1 . .£ ,..., ~'.1 ..... ,.., ...,,,, ,., 

40 ,-

'"+1 

42 ,.... ., , ~ " ~ ,.. ~~, 

TJ -~ 

44 
.-

;~ 
... _.., , ." '-'''-', ' .......... , 

47 

............ e 
. ~ 
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[REVISED PROPOSED] ORDER 1201 Third Avenue, Suite 4800 
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.... _ . . ... .. _--

-
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2 
3 Order On Parties' Motions Argued April 5, 2012, Plaintiff's claims in this matter ("Turner 
4 
5 If') that were previously asserted in King County Superior Court Case No. 11-2-32744-2 

'6 
7 SEA ("Turner f') are hereby DISMISSED, on the grounds that those claims have already 
8 

12 
13 
14 
15 
16 
17 
18 

arbitration now underway involving Plaintiff Tumer and Defendant Vulcan: 

2.1 Gender Discrimination 

2.2 Hostile Work Environment 

2.5 Defamation 

3. Vulcan's Motion to Dismiss Plaintiffs remaining claims in this matter is 

. 

L.L. 

23 
24 
25 
26 
27 
28 

GRANTED on the grounds of res judicata and/or collateral estoppel and on the basis that the 

" .... 

33 
34 
35 
36 
37 
38 
39 

4j 

44 
45 
46 
47 

" ,p.nt ;<:! nnt .;1. 11Iv or .<mj- u~hlp or otherwise 

PREJTIDTCE to their re~ollltlon. in the same AAA cuuHration now UUUlUl way invoIViIig 

PlaintiffTumer and Defendant Vulcan: 

3.1 Sexual Orientation Discrimination 

3.2 Age Dis(,'riminatlon 

3.5 Willful Withholding of Wages 

- . -
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her employment with Vulcan to binding arbitration pursuant to the written agreement of the 

parties in the Guaranteed Bonus Agreement containing an arbitration clause. 

S. All further proceedings in this matter are STAYED until completion of 

Presented by: 

Harry H. Schneider, Jr., WSBA No. 09404 
HSchneider@perkinscoie.com 
Kevin J. Hamilton, WSBA No. 15648 
KHamilton@perkinscoie.com 
Joseph M. McMillan, WSBA No. 26527 

'mant?o -1-if\~;""i .... {' .... m 
n. -'-!-C~i;r.T.p 

~. ile~ 106.359.9000 

Attorneys for Defendants 
Vulcan Inc., Paul Allen, and Jody Allen 
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VULCAN INC., 

v. 

:ARBI'fRATOR CAROI:;¥N CAIRNS 

AMEIUCAN ARBffRA110N ASSOClAnON 
EMPLOYMENT ARBITRATION tRlBUNAl. 

Claimant, 

Respondent 

cascNo.: 75 1~6'00410 11 DWPA 

FINDINGS OF FACf, CONCLUSIONS 

RAY COLLIVER nnd LAURA 

I, the'1ltldersigned Arbitrator, hnving been designated in aecordance wit~ the arbitration 

agreement entered into between the above-named parties. and having peen duly sworn, and 

having duly beard the proofs ~lDd 3l1egations presented byClnimant. Vulcan Inc;. nnd Third-Party 

Respondents by~iR1::t;ama::MalIDonAtd, do hereby issue tbis INTBRlMA'WARD. as 

folJoVr'S: 

FINDINGS OF FACT 

1. Claimant Vulcan Inc. ("Vulcnn"), is a Washingtt)lt corporation that manages the 

:::affffimed:::businesses;clmritabiefcmndatiI)IiS owl assels jJfPanl G Allen;==¥ulean iniliated~ 

_ _ _ -_--=-=-=-_-_____ .c..--.c..--.c..-.c..-==_----- ----" -------------

FINDINGS OF FACT, CONCLUSIONS OF LAW Al."ID 
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proceeding by filing a Demand for Arbitration with the American Arbitration Assodatiori 

C'A.A.Ilb on Decettlber 14. 20 II. 

-===l; ~cnt1'rnd-'fumer & a fonner VlllcanilIij'ilOj&--MS2I\lmei-Was 

employed as a m~berofVtiIcan's Executive Protection C'EPj teamfronl January 17,2012, 

until she submitted her resignation on September 23, 2012. She subsequenUy asserted 

employment-related claims in two separate lawsuits against Vulcan, the first all September 26, 

2011, aodthe second on laDllnry27, 2012, 

3. In b&th efthe laws-uitS filed by Turner; the coat! gauted Vulcan's motion to 

compel',arbitrati?n Illld stayed the litigation pending resolution of 'rumer' s claims in this 

arbitration. Turner's claims in this matter are styled "counterclaims" because Vulcan initiated I ' ... 

the arbitration when TurnerfaiJed to do so after tbe court granted Vulcan's first motion to 

t~arbitratiOlJ in October 2011 , 

Respondents in this proceetfmg. Tamer has asserted the same claims against Colliver and 

Macdonald as against Vulcan. Colliver is Vice President of Design and ConstnI.etion:!t Vul~ 

and was the senior executive supervising the EP team during Tumer's tenure at Vulcan. Laura 

, 'MaedO~~r.bii'i:CtiJi:of:HUmall ResOllfe:es~ 

5. III its DenJaItd fur Arbitration. '!Wean asserted the foHowmg chants agsii lsi 

Tamer: 

(1) Breac.b of Employee IritcUeclua! Property Agreement ("EIPA''); 

(2) Anticipatory Breach ofBmployec Intellectual Property Agreemertt; 

(3) :Breach of Daly ufLO}'olty; 

,(4) Dreaeb of ConfidenUal RelatiOllship; 

(5) Violation of Computer Fraud and Abuse Act; 

(6) Repayment of Prorated Bonuses; 

(7) Declaratory Relid - Nonlinbilily for Employment-Related Causes of 
---------- - --- - --------_ .. _- ------------ -

Action; 
- -- --- - - - ---
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(B) De~laratQry Relief - Nonliability for Froud; 

(9) Declaratory ReHef - Nonlia"?Uiry for Defamation: 

Release .. 

6. ;By 'lettel' from Tunlcr~s c~Unsel dated March 9;2012, Turner assertedtb~ 

followirtg counterclaims against Vulcan" Colliver, and Macdonald: 

(1) Gcnder:Disciiminafim1inViolation ofRCW 49.60 ct seq.; 

(l) Sexual OrletltatiooOisGriminati()n in Violation ofRCW 4!;).60 et seq.; 

(3) Age Discrimination inYiolationofRCW 49.60 et seq.;. 

(4) Hostile Work Environment; 

(5) Retali~tion; 

(6) -WmngfuLCD.IlS1ructive Termination; 

(7) Infentioea1liitliGliog ofBmotionm Dtsrcssj . 

(S)Negligent Infliction ofEinotional Distress; 

(9) Demmation; and 

(10)' Willful Withhblding of Wages. 

7 On OeflUle! 31, 2012, tbeArbi~rgnmted YWean's Motion rorParLial 

Samms)' JUdgment on Validity and Effect of Ret case, ruling as amaltcl of law th9;tii"Re1esse 

granted to Vulcan by Traci turner gnJuly 26; 20J 1, is valid and enforce~blc, coversVurcanlnc. 

as well 'asT1iird-PartyRespondents.Ray Colliver and Laura Macdonald, an~ precludeS reliance 

by'r~per on acts or .events on or before. that date to support herclaims.orcoUllterelaims in this 

. proceetlixlg:" "'1 dnall is 'he:! r:fj lit: el'., itled tonn n ward in its faver on it!t claim :fut Doolaratory 

Re!i¢f~n the Validity andBfieet erma Release (claim to tisted in pal'agIaph 5 :¢Olle} 

.8. On October 31. 2012, the ArbitratoI'also granted Vulcan's Motion forPai1ial 

Summary Judgment on Defamation Clairn,dismissing Turner's defamation countcrcl!lim .ssa 

.matter oflaw. Vul'can is fuerefQre entitled lQ,Il.tl awatdin its "fav.or on its claim-for Declaraloty 

R~ief-NrinJ]ability fOr Defi\mation (elaim 9 listed in Paragra-Jlft 5 $0'>'1'1). 

.: 

------------_.---- ----- ----------------------------- ------ -
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9. Prior to the aibitra1ionhearing in this matter. Vulcan dismissed witllout prejudice 

its claims agninst Turner for Breach of the ElPA, Antic~ory Breach of the ElP A, Breach of 

=f)atyyftoyalty, Bii3cliiif-~ifiile1itial RelationShiP, -ViOlation offi01'i1P'Irld:ffiri1tf~ 

Act, and Declarmory Relief-Nonliability for Fraud. 

10. A h~gin this matter was held by' the Arbitratqr ~n November 26\""2012. 

Representatives ofVulcnn and Third-Party,Respondenfs participated u11he hennllg, introducing 

documenialy evidence nnd presenting testimony From four witnesses: 

RqCOlIiva; 

Laura Macdonald; 

Frank Liebschcr; 

Josh Sternberg. 

11 lMspondent Traci-~Viilhdrew-frem=these-pt-Ge-ecdinM-~ooet-l-7.-2().l.2 

and aoolined to pat'tfcipate farther. Ms. 'f\lmer did lWt appear; .inhoduce evidence; or pai'ticipefe 

in tnehearlng. T.ne Arbitrator reviewed Ms. Turner's deposition tak~ by V~can o~ May 10, 

2012. 

12. Turner hos failed to carry her burden ofproofwitb ~ect to any of the elements 

==-of:dm I;~ases ~rMti"n::she:riS.S.ciJntbis prceee~A~~y. '<'wean; Ql~ and 

MaCdonald are entitled to an av/ai'd on the lltctlm, giSnDssIl1g, till ofTutlitl 's .Jain I.S with 

prejudice.. 

13. . In addition. the·unrebuttci:1 testimony of the four-witnesses at the arbitration 

hearing. plus the documentary evidence submitted by Vulcart, establish 111m Ms. Turner sutTered 

'lei/hel ~ulver.se employnlent action DOl' any &OSIlle vtetk elWironmcmt ",lIi1e at Val! :WI •. 

MOfeovt5fJl)e'il/tlS fully p$UOt-rut'wm pcdoMled; was .wteons1nlctj vel.Y~a-was 

not sUbject to either intentional or negligent infliction of emotional distress. 

14. Based on the vali'dity of1he Release signetlby Ms. Tnrncr on July 26, 20ll,and 

the evideoee introduced by VuleM., ColJivcr and Macdo:nald a.t the'November 26, 2Dl2. bearing. 

''y'll},:an l'M sHown that it jSllot liable to TUl'1ler on ati~~atcd clauns &sa iTdibgly;- -=-=::::::~ :: :::::::::::::::=~=::: 
---- - -- - --- . --~- - - ----------

- -______ 0_--_- _________ _ --- ---- --- ------------------------- --------------- - --------- - - -----------------
-- - -----
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._------ ----- --- -

Vulcan i? ~n~U1~ t~' an awardin its favor on its claim for declaratory relief that it isnotlinble-to 

Turner for emplQyment·rela.ted ~uses q£ actionl 

15. VlllcanfuiialSit proicii1hfitpuiSUantlo::the: tetmfi)lIumef>s:Emp_~iit Oikr 

Letter~ Iurner received from Vulcan a signingponus,or~5000.00 and an additlonn! O()!lusof. 

$14,531.32 to reimburse her fof repayrnen~ to her. former employer for relocation expenses. The 

E~ploynlent'Offer Lett.erprovidedyhowever, that if Turner's cmploymentwith vulcan v.'US 

term:inated for anyreason. volu~tatilyorinvohm~ly, within tb"one-year period f<;>llo.wingher 

start date. thcll'fumer would be re;quired to Iglay b 'filofllll;se bonuses b ,\lulesl! on ~ 

scale, 

16. Turner's employment atVulcan tenninated upon her resignation on or about . 

September 23, 2011, which was ;[~ than one yeauftcl' her ~tntt'date or Jtmuary 17.2011. 13y 

~ed.Dclo.bcr..6, 2011. Y'Ulc~ent from Turner ()f'am<>ra~~rti6nof 

me banuses. in the amQWR of S.S.u96.G3, consistent with the tenIls • I.E theEIIIPlI?Yill cnt Offer 

Letter $nt Turner a.ccepted. Turner fiu1ed to tCSjX)nd to that demand. Turner is in breach of1hat 

COh~~ill obligaticm~ and :is liable to Vulcan Jor damages in $e amount, of $S,696.63. 

11. Oponjobiing VuIcru!. Ms:Twner signed the Employee Intellectual Properly 

AgI«Dlenl (,mAT,); whi,:h <;, rnfains the felle'fling fees preyisien: 

qmj,1&::mrI:~::f:;=21!~d"'-
tort 5:>r statutory violation, the prevailing partyshaU recover their 
reasonable coSts and. attorneys' fees, including on appeal. 

18. The EIPA is El valid and enforceable contract,suppWted byconsidcration, subject 

to po,agrallh 19 of1be Findings of Fact. 

19. This=t:liijmt~Mses ourefMs. T\lm~cIlt at "v'ulcan,ilidVtttetti'J isa 

prevailipgparty in this proceedhlg,howevcl, Vulcan nlay not f'Ce!'";ci' attorneys' ftcs a~ 

flOWing from Ms. Turner? s statutory claims of employment discrimination in the absence oia 

showing that her statutory claims were "frivolous, unreasonable, or witbout foilndation". Based 

on the avai1able!~ord, the Arbitrat(l!crumot conclude that this is aDlong1hc'tnrc oases where 

~----------- ------- -------------- --------- -

FINDINGS OF FACT. CONCLUSrONS OF LAW AND 
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· . 

such a finding should be made. Based on 111e'fees provision in the EIP A, Ms. Turner is liable for 

Vulcan·s l.'CllSCml.ble <mst$ and attorneys' fees in this rubitration only as 10 noll"Statutoty claims 

!1ftiiSmft~pOrtiaD Qf1l1o anemeys'!eeLaaa eftStS ~ "iflJY&la'NSUUs see1&g ro enfOrce 11ie 

arbitration clause contained in the bonus agreement signed by Ms. Turner on July 26, lOU. 

CONCLUSIONS OF LAW 

·Basedon llie.:fbregoing,. tpe Arbitrator enteTS.tbe foUowing Conolusions of Law: 

1. DismisMLwitbheju!Uce:ofnrrPer's Claim!;. All ofRosponden1 Tmci Turner's 

G1aims in: tbis proceeding; as listed in pm:l¢t1Iph 6 .octlle Fiuwugs of1'\ict above> litil fur lade of 

proof and for the reasons set forth in the Arbitrator's October 31, 2012, Orders entered -In thIS 

ease. Those claiins have ~lsobeen effectively rebutted byVulcml's affinnntive showing at 111e 

arbitration hearlrlg and are hereby dismissed with prejudice. This dismissal covers all claims 

asserted against elm.mant Vulcan and against'Il1in:hParty Respru1dcnts..ColliYcLandMucdon~d. 

Z; peet.~ titM ofiN(!H tiOOiliW3'!llljmptovm!;f1~iitl'd ¢J.iitA"S:. Vulcan is 

net liable to Tumer.~n any emplt>yment·related claims, whether based on.stawte or sounC:tmg in 

contrAetor.in tort. Accord~glYJ Vulcan'is entitled to an award in its laYor on "its claim for 

DeclarotOl'j' R-elieftliat it is not liabJe to Turner for employment-related causes of action. 

t:Ontractufll obligaf:i6U to repay "l1lean a f!ro11ltectpMtitm(J~nuses :;lIe }t!Ceived at Ule. stat t 

of her emplo~ent.atVulcan. Accordingly~ Tunier is liable to Vulcan for datnages for that 

breaeh mibe amount 01$5,696.63. 

4. Turner Is ~b.l§ to Vulcan for Its Reasonable Costs and Attorneys' Fees. The 

BIRA. is It vuJid and cufolceuhle cc tllllllc1 tbn! enntrum a fees provision. This dispute arises out of 

A<:eordingly, based on the fees provision in tlieEIPA, Turner is liable for Vulcnn's reason~ble 

costs and attorneys' fees tIS to nonstatutory claims in this arbitration. The Arbitrator cannot 

conclude on this record that Ms. Turner's statutory claims of employment discrimination ,'(etc 

"~ 

I 

~~==::=:=:- ::~~ ==«ftWOfo-cis, nnreasonable, o. WiHu.lIt fi(riridilf.iijft!r:~J¥iil;ers:-VJflliF~ng; Inc" 1 $t=--------- ---=_== 
- - -~----- - --- --------- - --
______ _ _____ _ __ •. •••• _ • • _ ___ • • ••••• _______ _ _ __ • __________ ______ _ _ ~ ___ _ _____ • • _ _ _____________ h ___ _ _ _ __________ _ 
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., 

Wn. App- 316, 323 (2009). Accordingly, Vulcan may not recDvcrattorney~' fees lUld. costs in 

d~ding Ms. Tttrtters unsucc~ul statUtory claims. Vu]ean may also recover a p¢rUon ofits 

==mISmlibte::£eeSiiildiUStSil.itoihitWiilawsuits fi1eCiby Ms. Tnrner to the extent they~1atC to 

VUlcan's efforts to hav~ the litigation stayed pendrog resolUtion in tIns fonnn. 

IN'IlmlM AWARD 

Based on the Findings ofFnct and Conclusions of Law set forth above. the Arbitrator 

enters the fonowing Interim Award, which. lS a final detemiination on liahiti\Y issues. and interim 

, mlj with respect to the amonntOfreflSOnable COSlS and anom~' lees awardBdunder p~gmph 

4 below:-

Dismissal with prejudice ofTumer's ClgimS. An of Respondent Traci 

Tumer's claims in this proceeding;;]S listed in ptu'agmph (] of the Findings of Fact above, are 

~dismissc4-:witll.Pp;luc1icc. .'Ibis dismissal covers ail claims asserted against Claimant 

Vul! au and against ThiTd.I>a1"t)1 ~es'pondenls ColliVer end :Mae~ 

2.t;)~clitt<rtomr:·RetiCf; V,ulffm'i~ot.t.iable hji :Ern1?loynicnl:.~lhtc~jl)@ti~, Vulcan 

is hereby awarded Declnratozy :&elief that it .is ,not Jiableto Ms. Tmnerfor anyempJoyment­

related causes of action. 

_3~ Weal! k:&mgo $5.626.63 UuI_Q !PE!lel nIt 'ArM"!) lrfCBmraeL ¥S,T1itilef 
- - -- ---

bas breached bc:t I~Olltl<i,:tdaI oOHgal:fon to 1''1'8)' v11leal'l a pmrMeftJ'ortioR otthebonuscs she 

received at the start of ber employment at Vnlcan. Accordingly., Vulcan is awarded damages for 

that breach from Ms. Turner in tbe amount ()f$S,696;63. 

4. i\rr®rr~ Un'bfe:to 5[ul¢"arpfor Ip; l~:~tiSOi'mb!t5.@st!Nmrl ~ttnmrJs? l!~s. The 

E~IPA is a ",'aud and entOrsBlibla contrAct tbatcoD1ujus a £lIes provision. Thisdisputeagses QUt af 

~:; E'tijiOynlClltiFVUlam; ancEVillei.ln is 1i preVailing ~bis ~diog. 

Accordingly, based on the fees provision in th~ EIPA, Turner is liable for Vulcan's r~onablc 

costs and attomeys~ fees as to nonstatut~ry claims in this arbitration. The Arbitrator ctlnnot 

~onclude on this record that Ms. ,Turner's statutoty claims of employment discrimination were 

---===:=--====------=rriVQ~~iiiiiiasoo:@bliW:~,hllbJl'. AciiciTdi~emt-ffl iWt-NOO~-=--===--====--= 
_ .. _-------_. __ .. _----_._------- -- - .. -- -, .. _ .. ,----_ .. _- ------_.-._---

FINDINGS OF FACT; CONCLUSIONS OF LAW AND 
INTERiM ARBITRATlON AWARD -7 
01121.123 \ 1706999.docx 

-._ .. _--------------------------------- -------..... _------ -----------.... -.... =.~ ......... ~.-- .. -~ .. -... =================::::---------~ 

Page 3996 



. _--
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fees and costs in defending Ms. Turner's unsuccessful statutory claims. Vulcan may also recover 

a portion of 11s reasonable fees and costs n.,e: to the two lawsuits filed by Ms. Turner to the extent 

tl~el.:mtale1O"Yille~ Ie ha .. 'e the litigation stmred p~4inRres*tion in this forum. 

S. Vulcan May Submit Post-Hearing BticDIIg on: RCtlSonable Fees ana Costs. 

Within 30 days of receipt ofthe.seFindings of Fact, Conclusions of Law, 3lId Intet:im Award. 

Vulcan may submitdecla..."a1ions and documeritary evidence.to establish 1he amollD.tofcosts.and 

feeS that it rettsonnbly incurred'tll defending nonstntutory claims in arbitmtion nnd in having 

Ms. Tumar'stwo lawsuits stayed Jlendj ng l'esp:bJtion in arbitration. I be M~ter wm eonsider 

tfult subIOlSSlonamhssue a FmalAward that includes the amount ofc:usts and fees awardci1t 

which Fmal Award will supersede this Interim ~ward, 

TIlis IntetimAward shall remain in full forte and effect until such 1ime as a final A'Ward 

DATED this; ,: . . ~~ of December, 2012. 

Presented by: 

.... _- 't b 

Harry Ii. Scbneider, Jr .. WSBANo. 99404 
HSchnoider@pctkin~ie.com , 

Kevin J. Hamilton, WSBA No. 15648 
KHamiltoo@per.kinscoie.com 

Joseph M. McMillan, WSBA No. 1.6527 
JMoMjUan@pefkJ.mcoie.com 

-Pcddus COiebLP 
1201.Thiid Avenue. Suite 4S00 
Seattle. \VA 98101 .. 3099 
Telephone: 206.359.8000 
Facsimile: 206.359.9000 
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2 

., 

.1 

5 

(i 

ARBITRATOR CAROLYN CAIRNS 

AMERICAN ARBITRA nON ASSOCIATION 
7 EMPLOYMENT ARBITRATION TRIBUNAL 

8 VULCAN INC., 

') 

II 

12 

1.1 

Claimant, 

v. 

TRACI TURKER, 

Respondent, 

v. 

No. 75 16000410 11 DWPA 

FINDINGS or FACT, CONCLUSIONS 
OF LAW, AND FINAL ARBITRATJON 
AWARD 

RA Y COLLIVER and LACRA 
14 MACDONALD, 

IS ....... _ ... ___ ... .. ~~~d-P_~~!.~~.~.~~l~:t.~._._ ... _._J 

17 

I~ 

II) 

20 

21 

2-1 

j. 
-:> 

26 

I, the undersigned Arbitrator, having been designated in accordance with the arbitration 

agr~ement entered into between the above-named parties, and having been duly swom, and 

having previously rendered an Interim Award in this matter on December 2l, 2012, and having 

reviewed the evidence and memorandum submitted by Vulcan Inc. in support of its Motion for 

Attorneys' Fees and Entry of Final AWllrd, do hereby issue these Findings of Fact, Conclusions 

ofLuw, and Final Award, as follows: 

This Final Award is final tuld binding 011 the parties, consistent with the terms ofdlC 

arbitratiou clnus~ in the Guarantc~d J)onus Agreement and Rule 39(g) of the AAA Employment 

Arbitration Rlllcs. 

FINDINGS OF fACT, CONCLUSIONS OF LAW, AND 
FINAL ARBITRA TJON A W ARO • J 
01122·123. VI'!cIlO Hllal Awar(/.dOCx 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

22 

23 

24 

25 

26 

I. 

2. 

3. 

4. 

5. 

Eingjngs of Fltc! nnd Conclusions of! .l)W. The Findings of Fact and Conclusions 

ofLnw contnined in the Interim Award are mndc final by, and incorporated into. 

this Final Award. 

Dismissal with P!'£iydice gf Turner's Claims. All of Respondent Traci Turner's 

counterclaims in this proceeding, as listed in puragrnph 6 of the Findings of Fact 

contained in the Interim Awurd, are hereby dismissed with prejudice. Ms. 

Turner's Defamation claim WlIS previously dismissed on October 31, 2012, The 

inS(lIllt dismissul includes all claims asserted "Bainst Claimant Vulcan and !\gain~t 

Third.Party Respondcllts Colliver and Macdonald. 

Dcdm'iltury Relief: Vulcan Npt Liable ()!) Emp!uymcllt-Reialcd Claims. Vulcan 

is hereby awarded t.:>cclarHlory Relief that it is not liable: to Ms. Turner for any 

employment-related causes of net ion. 

Vulcqn Is Awordcd $5,696.63 from Turner (01' Breach ofCoolract. Ms. Turner 

has breached her contractual obligation to repay Vulcan a prorulcd portion of the 

bonuscs she received ut the start of her employmcnt at Vulcan. Accordingly, 

Vulcan is awarded damuges for that breach from Ms. Turner in the amount of 

$5,696.63. 

Award of $113.2;l5 in Attorneys' fees to Yulcan. The Employee Intellectual 

Property Agreement ("EIPA") signeu by tvls. Turner at the outsct of her 

employment with Vulcan is II valid and enforccuble contract thClt contains tl fec 

provision in the evelll or a dispute conceming Ms. Tumer's employment. This 

dispute arises out ofTumer's employment at Vulcan. and Vulcan is a prevailing 

pany in this proceeding. Accordingly, bused on the fees provision in the EIPA, 

Vulcan is entitled 10 nn llward of reasonable nuomeys' fees except wilh respeclto 

Ms. 'I 'unler's statutory employment discrimin!ltion claims (for which only 

prevailing plaintiffs ure eligible for an attorneys' fee award except in rare cases). 

Vulcan seeks Ull award 01'$117,735.00 in fees. Its requ~st is limited to those fees 
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4 

5 

6 

7 

10 

II 

12 

13 

14 

15 

16 

17 

II( 

19 

20 

21 

,., 

24 

25 

incurred only in the second luwsuit in which Vulcan success!ully sought to 

enforce the arbitmtlon provision contained in the Guaranteed Bonus Agreement 

(Turner II), Vulcan docs not seck fees incurred in the first lawswt in which it 

successfully sought to enforce the arbitration provi:;ion (Turn~r I). Vulcan hu!) 

liJrther limilcd its request to only those fees incurred in Turner /I for partners 

I'Jarry H. Schneider Jr .. Jose~h M. McMillan, und then associate Jeffrey M. 

Hanson. and only us (0 days on which lhal lawy~r billed al least three hours on 

this matter. 

Alternatively. Vulcan seeks Illtomeys' fees only for time spent in 

connection with its Iwo successful motions for partial summary judgment 

regarding Ms. Turner's defamation claim and on thc validity and effect of the 

contractuull'elense she signed. Those fcos amount to $39,524.50. and Vulcan 

secks them only as an alternative to tbe amounts requested for Turner lI. Tlte 

arbitrator concludes that Vuleun is cntit":d to attorncys' fees requested for work 

performed Oil Turner 1/, with minor adjustments as described below. 

TIle arbitrator hus reviewed all billing records provided by Vulcan counsel 

to support its request for attorneys' fees for Turner II. The arbitralor has reduct:d 

the nlready-reduced lees hy $4500.00 os follows: 

• J. Hanson spent 10.2 hours on April 12.2012 researching and drafting a motion 

for protective ordel' lind conferences with J. McMillan re same; J. I1anson sptmt 

another S.8 hours on April 13.2012 drafting and conterencing regarding the same 

mution: on April 14,2012, Mr. Hanson spent an udditional 4.8 hoW'S researching 

and drafiing the same order und em~iling with Mr. McMillan re same. The total 

time spenl on the motion for [lro[cclivc order was 20.8 hours. The arbitrator has 

reduced the uward for this work by 10.0 hours, or $4500.00. 

Accordingly. Vulcan's request for Entry of Final Award is hereby 

GRANTED. Vulcan's motion for attorneys' fees against Respondent Trclci Turner 

FINDINGS OF FACT, CONCLUSIONS OF LA W. AND 
FINAL i\RBITRA nON A WARD· 3 
OII22·m \ V\llcCIII filial Awanl.dOCX 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

Presented by: 

is GRANTED in the umount of$113.235.00, which represents reasonable 

attorneys' fees incurred by Vulcan in support of its effort to secure a second Court 

order compelling arbitration. Vulcan's request for an award against Ms. Turner of 

$5696.63 for brc:uch of contract is GRANTED. 

Vulcl1I1 hus previously agreed 10 pay the Arbitrator's compensation in full and to 

pay AAA's odminislnltive costs and fees. The administrative filing and case 

service fees of the MA, totaling $\,400.00, shall be borne as incurred. The fees 

and el(pcnses of the arbitrator, totaling $32,126.24 shall be borne as incurred. 

This A WARD is in full settlement of aJl claims and counterclaims 

submitted to this arbitration. 

---CL. 
DATED this \ ~;~fMarChl 2013. 

sf Harry H. ScIUleidel', Jr .. WSBA No. 09404 
Harry H. Schneider, Jr., WSRA No. 09404 

HSchncjder@perkinscoie.cotn 
Kevin J. Hamilton, WSBA No. 15648 

K.tfamil ton@pcrkinscoic.com 
20 Joseph M. McMillan. WSBA No. 26527 

JMcMillan@perkinscoie.colll 
21 

22 

:,n 

24 

25 

26 

Perkins Cole LLP 
I ::w I Third A venue, Suitt: 4900 
Seattle. W A 98101 
Telephone: 206.359.8000 
Fncsimile: 206.359.9000 
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2 

3 
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6 

7 IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
.. .. 

9 Plaintiff, 
No. 12-2-03514-8 SEA 

10 v. 
MEMORANDUM OPINION 

13 Defendants. 

14 

16 award. The two primary issues presented are (1) whether the Arbitrator's refusal to grant a 

17 continuance of the arbitration hearing constituted "misconduct" under the Federal Arbitration 

.-~- .... ... __ . L 

19 vacated, either because it is "completely irrational" or because it violates public policy. The 

20 court concludes that the Arbitrator's denial of the requested continuance was within her 

21 discretion. However, the court vacates the attorneys' fee award because it violates public 
. -- :. -~:.--..... :-------------:~-.- i==:----------.. - .. -:.:.::--------------- ------------ -------------- -------------- ------- ---.. ---.----------~~------.-:.------------------ -- - - - -------------

I .. ." ... - . 
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1 n. BACKGROUND 

.............. . 

. 3 January 17, 2011. This job involved providing security for Paul Allen and his family. When 

4 'she was hired, Turner signed an Employee Intellectual Property Agreement (EIP A) that 

provided: 
5 

Declaration of Harry Schneider, Ex. 7, Section 11. 
8 

On July 26,2013. Turner signed a Guaranteed Bonus Agreement (GBA) that contained 
9 

the following arbitration provision: 

arbi trati on. 

12 
Declaration of Rebecca Roe, paragraph C. The GBA also included a release of claims 

13 
provision that applied to a11 c1rums arising prior to its execution. Id, paragraph B. 

Lit 

- - -

-- - --_. 

16 
"Vulcan"), alleging constructive discharge, hostile work environment, gender discrimination 

17 and retaliation ("Turner I"). On October 6, Judge Patrick Oishi granted Vulcan's Motion to 

18 Compel Arbitration. Turner filed a motion for reconsideration but took a voluntary nonsuit 

. _ . 

-ffi····-- -· .... -- -.. --

-- --.. -- --t-. 

LV this court that alleged discnmmatIOn based on sexual orIentatIOn, age and gender, hostile work 

21 environment, retaliation, willful withholding of wages, constructive tennination, defamation, 

22 I and negligent and intentional infliction of emotional distress ("Turner II") . On June 8, 2012, 

n · . ., . .. . ... .. ... ...... . .- .. 

. . . --

(206) 477·1641 

Page 3418 



F 

1 Judge Monica Benton ordered Turner to submit all of her employment claims alJainst Vulcan 

3 

4 

5 

7 

8 

9 

12 

13 

1.:1 

16 

17 

18 

. . ......... . ... . . ................. . 

Meanwhile, on December 14, 2011, Vulcan filed a demand for arbitration with the 

American Arbitration Association. On March 1, 2012~ Carolyn Cairns was appointed as the 

arbitrator. On July 13,2012, Turner's counsel requested a four-month continuance of the 

. . .., 

case. On September 7, 2012, Tumer, now acting pro se, requested a four-month continuance 

, of the hearing date: 

I am requesting this continuance on the basis for my active search for new cOlUlsel, and 

I will keep you appropriately apprised of my progress around fmding new counsel . . . 
As you are aware, I am a layperson with respect to legal matters and do not possess the 
institutional knowledge necessary to answer and respond to motions, pleadings, etc. 
However, I assure you I will do my best to keep up with the process in a timely 
manner. 

latest in Turner's attempts to avoid and delay the arbitration, noting that Turner's attorney had 

infonned her that his withdrawal would result in a continuance of the hearing. Vulcan urged 

the arbitrator to hear its motion for partial summary judgment on the validity of the Release of 

LV denied. Vulcan also advised the arbitrator that it would take no further action in the case until 

21 September 30, 2012 in order to gjve Turner thirty days from her attorney's August 27, 2013 

22 withdrawal to obtain new cOWlsel. Finally~ Vulcan argued that a continuance was not 

- -

- ----- - -r--~ ---
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1 warranted for conducting further discovery because, according to Vulcan, Turner's attorney 
.... ....... _ .. - - -_._---

L 

3 

4 

5 

/ 

8 

9 

["'.lUse · . fWiH"witHSC · eUUleuwscoverxuvo:innin(7onJU '" iVL,················ · 

On September 18,2012, the arbitrator denied the requested continuance: 

There is no current basis for granting a motion for continuance of any length, let alone 
120 days. Ms. Turner's motion is denied without prejudice, meaning that she can make 
another request for a continuance depending on the outcome of [Vulcan's proposed 
motion on the enforceability of Turner's release of claims 1. 

and upheld the re1ease, the case would be substantially reduced, resulting in the need for less 

discovery. On the other hand, if the motion were denied, the Arbitrator would revisit the issue 

of discovery and hearing dates. Jd 

12 procedurally unconscionable. On October 17,2012, after Vulcan filed its motion, Turner 

13 withdrew from the arbitration proceedings: 

14 I am incapable of continuing pro se. I am not an attorney and I simply don't know 
.. ........ r-

16 means to pay hourly fees. I fear I am only hurting myself by continuing in a process 
that requires years of schooling. 

17 
Roe Dec!. Ex. 29. 

18 On October 31,2012, the Arbitrator !:,rranted Vulcan's Motion for Partial Summary 

- -

.- f----- . .. .. ..... .- . ... . .... 

L.V that although Turner had filed no response to the motion,she·had considered the pleadings 

21 filed by Turner's counsel in Turner I and Turner II regarding the enforceability of the GBA. 

22 

~. I. -.T,.."rn. 

- n~ II .. ... 

..... - ,.~.=--. 
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. . 

1 

3 

4 

5 

7 

8 

9 

The arbitration hearing took place on November 26 2012 without Turner bein!! in 

. . ·nCl'·Jl/HI ·····tneA· ... .. . .. . 

presented. In her Findings of Fact, Conclusions of Law, and Interim Arbitration Award 

("Interim Arbitration Award"), she dismissed Turner's claims with prejudice and awarded 

Vulcan $5,696.63 based on Vulcan's claim of breach of contract related to a relocation bonus. 

"' "' ~ -,; 

claims of employment discrimination in the absence of a showing that her statutory 
claims were frivolous, unreasonable, or without foundation. Based on the available 
record, the Arbitrator cannot conclude that this is among the rare cases where such a 
finding should be made. Based on the fees provision in the EIP A, Ms. Turner is liable 
for Vulcan's reasonable costs and attorneys' fees in this arbitration only as to n011-
statutory claim and some portion of the attorneys' fees and costs incurred in two 

II ,-~ .. "1 

12 motion for an award of attorneys' fees. The fee request was limited to a portion ofits fees 

13 ' incurred in Turner II On March 7,2013, the Arbitrator awarded Vulcan $113,235 in 

r L1 attomevs' fees based on Vulcan's successful efforts to compel arbitration in Turner II. 
... . .... - .. 

III. DISCUSSION 

A. Standard of Review 

Judicial review of arbitration awards under the Federal Arbitration Act ("FAA"), 9 

marks omitted). Both federal and Washington cases have consistently reaffirmed this limited 

. . .......... "'T\ ' r- " .. ... . . .. ..... 

- ' . ...L. __ ......... . 
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1 scope of review. Thus, in Bosack v. Soward~ 586 F.3rd 1096, 1106 (9th eif. 2009)(as 
---~~.-~~ -.. ~ -~~-. ~-. _ .. : .. . .... ~ ~.~ ~ 

. ..... ................. . . 

3 [W]e do not decide the rightness or wrongness of the arbitrator's contract 
interpretation, only whether th,e panel's decision draws its essence from the contract. 

4 We will not vacate an award simply because we might have interpreted the contract 
differently." (citations and internal quotation marks omitted). 

5 . In International Union of Operating Engineers v. Port ojSeattle, 176 Wn.2d 712, 720, 295 

( 111mtea stanaara ot reVIew wowa can mto question tile tmal1ty 01: arbItration deCISIOns and 

8 undermine alternate dispute resolution." However, notwithstanding such judicial deference, 

9 arbitration awards will be vacated if they violate "an explicit well defined and dominant public 

10 
_ r: ~ .... _ T. _ T '.J .c .1 _1.' " T.J , '7 C n r. "'..l ... ", 

12 B. The Arbitrator's Denial of Turner's Request for a Continuance ofthe Hearing 
Was Within Her Discretion 

13 
Turner asks the court to vacate the arbitration Award based on Section 1 O( a)(3) of the 

1 • 1 .. , . ~, 

- . .. . .. .... .... ~ 

16 9 U.S.C. § 10(~)(3). Courts have interpreted Section 10(a)(3) to mean that except where 

17 fundamental fairness is violated, arbitration determinations will not be second-guessed. 

18 Tempo Shain Corp. v. Bertek, Inc., 120 F.3rd 16,20 (2nd Cir. 1997). Thus, courts will not 

-- .... _ .. _ .. _- ..... . -------.:....... 

un m -_::~-=:2{):=- rer··1:l-exists. EtTJol'ado SCh. 1/1-0.1'. J fV. A.J 

21 2001). 

22 

T" ..... "0, 

... :: .. ·· ·······~: : ~~~'i=;i= i:=:r.1l£~~-·--·-~--·--·----·--· -~ .. -.~ ..... -.. -------.--.-----~---~-----.. -.-~----.--.-==--~---.-.. -.. ~.-~~~-~~~-. ---=-=5-~ ~ U'Thm~~m .. 
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The failure by an arbitrator to give a reason for the denial does 110t indicate misconduct 

. 'u·JJ.>J.··· ... v .. ··· , . 

3 that an arbitrationpaneFs refusal to keep open the record to pennit the testimony ofa witness 

4 unable to attend the hearing because of his wife's unexpected reoccurrence of cancer 

5 constituted misconduct under Section 10(a)(3). Id., 120 F.3d at 20. Similarly, in Naing Tnt'l 

I 

8 
resulted in "the foreclosure of the presentation of pertinent and material evidence." ld. at 3. 

9 
On the other hand, an arbitrator's denial of an attorney's request for a continuance on the eve 

ofllie hearing because his son had been scheduled for outpatient surgery for a recurrent ear 

Turner argues that the Arbitrator's denial of her request for a continuance was 
12 

tantamount to a refusal to hear evidence from her. She points out that her request came at a 

13 
crucial point in the arbitration when the Arbitrator was about to consider the validity of the 

14 
1-.... .. ,.'L<- . 

I 16 

I 17 
I 

relevant in detennining whether the release was unconscionable, but without any submission 

from Turner, the Arbitrator had no choice but to accept Vulcan's version ofthe events. 
I 

18 
I According to Turner, the denial of the motion for continuance of the motion also 

f------ _ . 

~ 
, 

... ..,.,-n- . 

.. - provldeCfadeclaration stating mat she was approached about the possIbilitY or represenung 

21 Turner in August or September 2012 but declined "because ofthe very real possibility the 

22 arbitration would occur in November." Suppl. Roe Decl. at ~3. The Roe Declaration also 

_ . 
.. .. ..... . . 
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1 notes that Judge George Finkle, acting as an arbitrator in a parallel case involving Vulcan and 

.. -e-HlI.HU ........................ 

3 for partial summary judgment by Vulcan.ld. at ~5. 

4 In response, Vulcan argues that the Arbitrator did not refuse to consider evidence but 

5 rather that Turner refused to present evidence when she abandoned the arbitration process. 

/ 

8 
the party challenging the award would have had an ample opportunity to present its evidence if 

9 
its owner had not insisted on abandoning the arbitration hearing. According to Vulcan, 

nothing prevented TW11er from telling her side of the story regarding how she came to sign the 

the conscionability of the GBA ~ had been litigated twice in Turner 1 and Turner II, and that 
12 

the Arbitrator considered those briefs, including declarations by Turner, in her decision. 
13 

Finally, Vulcan argues that the Arbitrator would have been fully justified in viewing Turner's 

14 
--as- n counse 

16 
In ruling on motions for continuance to seek new counsel, arbitrators, like judges, 

17 
must balance the needs of the party requesting the continuance against the adverse party's right 

18 ! 

to finality without undue delay. Whether this court believes that the Arbitrator stmck the right 

LoV support the Arbltrator's decision and whether the decision deprived Turner of fundamental 

21 fairness. As to the first question, the Arbitrator, like this court, was presented with competing, 

22 

T.I.Ig,i SC1lte E Hcft-cr==" -

, 
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2 the requested continuance was not arbitrary. 

3 Whether the Arbitrator's ruling deprived Turner of fundamental fairness is a closer 

d. question. Even though as Vulcan points out Turner was capable oforesentIDg evidence 

6 
disadvantage in having to resist Vulcan's partial summary judgment motion without legal 

7 
representation. For example, she could not have been expected to know that the legal 

···· '+n .. ·;t·. ·· ··· 

. 
9 

i:I.lli:llY:Sl:S <:UIU UIClL !,IJllli:1p:S C1 UUJ.IJlvlH (1.pprUC1l:il HUlll HII; ~ ill 1 urner 1 (1.nU 1 urner 11 was 

required. See Finch v. Carlton, 84 Wn.2d 140, 143 (1974)(setting forth five-factor test in 
10 

detennining whether release was "fairly and knowingly made."). The fact that other former 

12 
summary judgment motion before another arbitrator is troubling. 

13 
Ultimately, however, the court concludes that Turner bears some of the responsibility 

14 
., .... M , • • 1 _1_ • <'T '1.1 

-- -

0"'-' U' 

16 
Ex. 31. She never did. Had Turner told the Arbitrator, for example, that she was diligently 

17 
seeking new cOlmsel and that she was unsuccessful because no attorney was willing to step in 

+-
_ .... LL~ ... 

- --. 

l~ I hearing schedule. Or, ifnew counsel had made a limited appearance and asked for a 

20 reasonable continuance to get up to speed, it is difficult to imagine a fair-minded arbitrator 

~-.. =-~=~=-:=:~=-.:-=-~~~--~=:*r-=--=--====-=-~=~-=-=- =-=-===~:=~===~=~=-= .... =:===-=---=--=-=---=--=--=~=~==~=-:==-=:==~ -=-=-=-~=-~=====--=-=-:=- ~==-= .. ~= . ... =-=---=-=---=-=-=-:--=--=- = ... =.~-- ~-~-~-~--:~:.:=-.-:.~.~-~~--~---~- -~~---~ 
., 
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2 due. 

3 Under these circumstances, without any additional information about Turner's progress 

LI. in obtaining counsel, the Arbitrator's scheduling orders were within her discretion and cannot 

- - . _ .. _ ... _.- . -

6 
c. The Award of Attorneys' Fees 

7 
1. The Fee Award is not completely irrational 

. . ..... . . .. . . ................ -

9 arbitrators exceeded their powers." An arbitrator exceeds her powers where the award "is 

10 completely irrational or exhibits a manifest disregard for the law." Kyocera Corp. v . 

. 

13 under Sectionl0(a)(3). In Oxford Health Plans LLC v. Sutter, _U.S. _, 133 S.Ct. 2064, 

14 
2068,2013 WL 2459522 (June 10,2013), the United States Supreme Court stated with respect 

16 
contract must stand, regardless of a court's view of its (de)merits." (internal quotations marks 

17 
omitted). 

Here, the arbitrator based her fee award on Section 11 of the EIP A, whieh providcs: "In 

_._--_ ... __ .- -,-

limitation arising from any alleged tort or statutory violation, the prevailing party shall recover 
20 

their reasonable costs and attorneys fees, including on appeal." Schneider Decl. Ex. 7. 
21 

~:_:-.... - : .. ~::.--:.:.::.::::- r±I.:!!:Io!...G!:::S oonlentiOI~:warn~yFfee:;-i¥~-;-~@.Yii-riit,io.mIf'=TI;I:J~~ __ :;;~ :-=;~= 

I ... 
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1 the argument that Section 11 is limited to lawsuits, whereas the fees here were awarded in an 

3 

4 

5 

I 

8 

9 

12 

13 

14 

16 

17 

18 

... ... ..... . 

Vulcan neither included an attorney fees provision in the GBA, nor incorporated the 
EIPA's lawsuit-fees provision in the GBA. In contrast, in the GBA, Vulcan confirmed 
prior confidentiality provisions to which employees had agreed. 

Mem. in Support of Motion to Vacate at 21. 

Kyocera Corp, Inc., 341 F.3d at 997. First, it could be argued that in limiting fees to the 

Turner IIlawsuit, the Arbitrator's ruling was co~sistent with Section 11 of the EIPA, which 

allows for fees "in any lawsuit." Second, case law from California and Florida supports the 

arbitrations. Severtson v. Williams Constr. Co., 222 Cal.Rptr. 400, 406 (Ct. App. 1985)("[T]he 

use of the term 'suit' in the present contact was broad enough to embrace arbitration, and 

attorneys' fees and costs were properly awarded by the arbitrator."); Tate v. Saratoga Sev. & 

prevailing party would be entitled to attorneys' fees" included arbitration proceedings.). 

Based on the existence oflegjtimate arguments supporting the Arbitrator's reliance on 

the fee provision in the EIP A, the COUli concludes that Turner has not met her burden of 

\-. 

-_ . 

f-. 

~~=~===]=-;'f}U=II----=~--=---;2"-.-"'T""h'e-A-'----wC-:a-'-~--'dc-ofA.1i~;neys'"l'ees Against an Emp10yee Raising Statu tory Claims 
Violates Public Policy 

21 
As previously noted, courts will vacate an arbitration award that violates "an explicit, 

22 
well-defmed, and dominant public policy, not simply general considerations of supposed 

.... ..., .. AT' ''lA-R-A .... TrH a ePiNleN~ m . ='ndgeiJ~ 1---

: . ........ ... .. .... ~.J-t=---
__ _ __________________ _________ .. _______ .'0.. -...... ---- -- .. . -... -- .. - . --- .. -.. ...... -- . 

- - -- -

. !----
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............ . 

2 the public policy at issue stems from the fact that the public policy exception is a 

3 "narrow" one, Kitsap County Deputy Sheriffs Guild v. Kitsap County, 167 Wn.2d 428, 436 

(')OOC), l'lnC! thl'lt C.OlJITc;: l'lrp. not to V::lc.Mp.'- • ;An -, c;:imnlv'-

... _ .... _ . . _-- ._. _ ... .. 

..J 

6 
Since Turner brought claims in Turner II pursuant to the Washington Law Against 

7 
Discrimination (WLAD), RCW 49.60 et seq., and the Washington Minimum Wage Act 

......... ..... 

9 
the WLAD, the Washington Supreme Court has held that "ltJhe laws agamst workplace 

disclimination set forth an explicit, well-defined and dominant public policy." Operating 
10 

Engineers, 176 Wn.2d at 721. The WLAD aims "to enable vigorous enforcement of modem 

12 
violations." Martinez v. City of Tacoma, 81 Wn.App. 228, 235 (1996). Consequently, the 

13 
WLAD entitles prevailing plaintiffs, but not prevailing defendants. to reasonable attorneys 

14 

- -

~L.U 1 U). 

16 
The wage and hour laws occupy a position of similar importance in Washington. "The 

17 
Legislature has evidenced a strong policy in favor of payment of wages due employees by 

-v. 
--

19 Inc., 136 Wn.2d 152, 157 (1998). Additionally, 

20 [b]y providing for costs and attorney fees, the Legislature has provided an effective 
mechanism for recovery even where wage amounts wrongfully withheld may be small. 

21 _1--___ 1'J.,,'. ,.1''''T1"~" .. 1""'''';"1<>fl",,, • ,lifh in U,!-lIJP,,·;I: " 
- --

... "-:-:~~CT -:-- - --i~l~rP' -- =fu- '-.eT: -------:r- -- --- --
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----- ----- -- ------- - ---T-# --,."--1-<::-ft-- ·------------ -- - . ------------------- - ... -.. --------- - ------- _._--------- ---. - . . . _- --

. .. ... _ . . . . .................. . ...... ... ........... . 

3 Consequently, an employment agreement or arbitration award that denies attorneys' 

4 fees to a prevailing plaintiff or awards fees to a prevailing defendant in a WLAD or wage and 

5 hour lawsuit violates public policy. In Gandee v. LDL Freedom Enterprises, Inc. , 176 Wn.2d 

7 

8 
Section 11 of the EIPA. The court reasoned that "[b]ecause the 'loser pays' provision serves 

9 
to benefit only Freedom and, contrary to the legislature's intent, effectively chills Gandee's 

ability to bring suit under the CPA, it is one-sided and overly harsh." ld at 606. In Walters v. 

While Walters is assured that he will recover his expenses and legal fees if he wins 
12 decisively, he must assume the risk that if he loses, he will have to pay 

Waterproofing's expenses and legal fees. This risk is an enomlOUS deterrent to an 
13 employee contemplating a suit to vindicate the right to overtime pay. Under these 

circumstances, in the context of an employee's suit where the governing statutes 
14 provide that only a prevailing employee will be entitled to recover fees and costs, a 

16 
In this case, the Arbitrator awarded Vulcan its attorneys' fees based on a provision that 

17 
is substantially similar, if not identical, to the "loser pays" provisions found unconscionable in 

18 Gandee and Walters. Both Vulcan (implicitly) and the Arbitrator (explicitly) recognized that 

I -

._- - -

--

.W statutory claims at arbitration. Instead, Vulcan limited its fee request to its efforts to compel 

21 

I 

22 

L 

!---: ----- - .. - ",: 
:-._... _ -. .._...-...---+~-.... -Pl"i._aa1···;gQre· Hli-:'i-;~· · ·· -··· ____ ~_:: -. ______ ___ : __ : ......... ___________ _ ::_ ... .. __:::______ ::::: ____ : ___________ . ,v 
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2 whether this "carve-out" violates public policy. The court concludes that it does.] 

3 As counsel for Vulcan acknowledged at oral argument, there are no cases recognizing 

,J 

6 

7 

9 

10 

13 

14 

16 

17 

19 

20 

21 

ion to fee shiftincr nrinc.inle~ if:rn emnlov~r nrevalls on • .4 to 

subsequently dismissed on statute oflimitations grounds, the prevailing employer would not 

be entitled to attorneys' fees. Yet Vulcan argues it is entitled to fees because in Turner II it 

. . .. .......• .. . ..•. .. ... f 

d.IIIerent lorum. . .. 

Vulcan relies primarily on Zuver v. Airtouch Communications, Inc., 153 Wn.2d 293, 

319 (2004), in which the Washington Supreme Court upheld a provision requiring a party who 

successfully compels arbitration. The court based this holding on the following two sentences: 

... [A]s Airtouch aptly notes, this provision permits either party to recover fees on a 
successful motion to stay an action and/or to compel arbitration. Thus it does not 

- -

lU. i::lt J 1 '7. 

There is a serious question whether the Zuver court's exclusive focus on the bilateral 

nature of the fee provision continues to represent the cun'ent view of the court? In Gandee, 

..... --

... 

. .. .... __ .. 

.. --- ------ c...-- ..... -- ---- ---

-U-Hl · 1-_ 
____ l--f--_--__ _ 

1 Neither party has briefed the issue of whether the Arbitrator exceeded her powers by giving a 
more limited interpretation, i.e., "blue-pencilling," a fee provision that is unconscionable on its face. It 
is not necessary to address this issue in light ofthc court's conclusion that the "carve-out" is ___ _ _ 

- ____________ . . '_0-:as:-werr~-----... - - ---- ___ ....... _-_-_-.. -_ .. _______ ..... ____ .... ____________ --- --.. ---_ -- -=::. -: ..... --:: ---- --- -- e::-- - - -

-:-- .. 

23 

24 

--- --- _ .. 

co· ,:. '" ",." c"" , c CC.C.C.c .. c . " ...• ...• . . .. c . ",.--, 

policy. However, the two concepts are closely related. A provision in an arbitration agreement may be 

MEMORANDUM OPINION Judge Bruce E. Heller 
King County Superior Court 

, - Page 14 516 Third Avenue, C - 203 

---.. ---.. ---~---.. ---.. ---------.... ----------------;PBye .. 243fi=------

Seattle, WA 98104 
(206) 477-1641 
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2 company's fees effectively chilled the consumer's exercise of her rights under the CPA. 

3 These two rationales apply equally here. First, while it is theoretically possible that an 

J 

6 
are, almost without exception, done so at the behest of the employer, not the employee. That 

7 
is what occurred here when Vulcan presented Turner with the GBA. Therefore, the party 

. . . ...... I···. · -'" .. . .-. .. . .. .. ' .. . .. ... ......... - .... .................. . 

-----U. - . . . _._ .. -

9 
not the employee. :second., the prospects ot havmg to pay attorneys' tees to an employer 

successful in compelling arbitration will almost certainly have a chilling effect on an employee 
10 

contemplating a court action to challenge the conscionability of an arbitration agreement 

An additional distinction between this case and Zuver is that there was no evidence 
13 

presented in Zuver regarding the effect of the fee provision on the employee. This perhaps 

14 

~~ .- ----- ----

16 

17 

19 

20 

21 

23 

24 

j 1 ~. J:1.ere, me eneCI or me AI'OiIraLOr s lee awaru was IO impose a aaunung amounl 

. $113,235 - on a terminated employee who a few months earlier had written the Arbitrator, "I 

am unable to pay for counsel because I'm unemployed and do not have the financial means to 
-- ---- --

·u-

unconscionable provision as being "one-sided or overly harsh" and "shocking the conscience." 

----- --- ~ ~-T . - - .-", ~ ,p.;;~:---- .------, ··-.hi"'~~~- ·:: ~ 1----

' .J' ~ ' . ..•... ~ .... ,." y.,.", .• ,~"" .• ..,.', .. ~ ~.~ .. """, ••. ~",~ ·v, .< .. ,« v ,_vv , /· • .• u _~M." ._" .fr-ee~v... ............ .. . .... . 
a provision that fits within this definition of unconscionability that would not also violate public policy. 

MEMORANDUM OPINION Judge Bruce E. Heller 
King County Superior Court 

- Page 15 516 Third Avenue, C - 203 
Seattle, WA 98104 
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I ld., 176 Wn.2d at 603 (quoting Adler, 153 Wn.2d at 344w45). In this court's view, these temlS 

. .. ....... . ... .. .. . ... . ...... .. .............. .. . . ..... ............. .... .. ... . ................ 

3 In addition to be,ing unconscionable, the court finds that the $113,235 fee award 

4 violates an explicit, well-defined, and dominant public policy because it lll1dermines an 

5 employee's ability to vindicate her statutory rights. 

/ The ArbItrator's Interim and Final Awards are hereby CONFIRMED in part. The 

8 award of attorneys' fees in both Awards is VACATED. The parties are directed to present on 

9 Order consistent with this Opinion. 

12 

13 

14 

. -

22 

." 

..... . 

e 
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12 

13 

14 
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TRAel TURNER, 

Plaintiffs, 

v. 

Defendants. 

FILED. 
SUfthi'\.i\""i COURT \.'-L.I!:H;{ 

BY JOSEPH MAS9~ OEPUII 

HON. BRUCE E. HELLER 

... . . . ..... . ............... . . . .... 

No. 12-2-03514-8 SEA 

AMENDED ORDER CONFIRMING IN 
PART AND VACATING IN PART 
ARBITRATION A'V ARD AND 

The Court, having considered briefing and oral argument from the parties on cross-

--

16 Award (specifically, the award of attorneys' fees) violates public policy. and having issued a 

17 . Memorandum Opinion on September 27, 2013. that provided rulings on these questions, now 

18 . issues the following ORDER consistent with the Memorandmn Opinion: 

-'H)-. 
.. ..... ,.~ ..... . 

--- - . ..-

20--· 
of$113,235 in attorneys' fees to Vulcan as set forth in paragraph 5 of the Final Arbitration 

21 Award is VACATED for the reasons set forth in the Memorandum Opinion. 

22 

.... ······ 73 

...... ..,.. -_ . 
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3 

4 

5 

f 

8 

9 

12 

13 

14 

16 

17 

18 

21 

22 

... ......... 

A ,,,n ... '" T'h .. [;' .... rl~..,~" nf' PClf't 
.___ _ ____ _ ~"" ____ _2 _____ _ 

------f - hv··· · 

and incorporated mto the Final Arbitration Award (and whic~ are attached hereto as Exhibit B) 

are also CONFIRMED in all respects) "'lith the following exceptions: (a) Finding of Fact , 19, 

stating that that Vulcan is entitled to recover "some portion of the attorneys' fees and costs 

i - ;n tum hm7<:!11;t", ",p""L-;ncr +n ~- thp.'-· inl1 d::lllC::P." ic:: OVRRRTTT .Rn_ ::mcl (b') 

may ... recover a portion of Its reasonable tees and costs as to the two lawsUlts tiled by MS. 

Turner to the extent they relate to Vulcan's efforts to have the litigation stayed pending 

resolution in [the arbitral] fonun" are VACATED. As with the Final Arbitration Award, these 

exceptions are made for reasons of public policy as described in the Memorandum Opinion. 

10 Clariry an amoigu~aw~lO require me (lloiu<:uur IO 
. . . 

an Tssue-sumnnll;;U LU nun 

but not resolved by the award." Indus. Mut. Ass 'n v. Amalgamated Workers, Local Union No. 

383, 725 F.2d 406,413 n. 3 (6 th CiT. 1984). -In paragraph 5 of her Final Award, the Arbitrator 

acknowledged Vulcan's alternative requests for attorneys' fees and concluded that Vulcan was 

-..---'.- - -----r-- -. -~--~- ---r--r-

in connection with the defamation and the release issues, or (2) never considered that 

alternative request, having opted to award attorneys' fees based on Vulcan's efforts in Turner 

II. Tfthe former: then the Arbitrator would be barred by thefunctus officio doctrine and AAA 

. she has, then her jurisdiction is at an end. Ifnot, then the issue of Vulcan's alternative fee 

request is remanded to the Arbitrator for consideration in light of this Court's Memoraudum 

Opinion. 

J."_ll"l> .. ,",VI.'-" • .)C :~j;;p:"'W,!-': ..... 

!ffi=A-vetwe;-

(206) 477-1641 

Page 3501 

--

-- --~ --



, 

1 'M n~~:~,:~~ ~ ... 1:,.. ...... ...... ,.1 T. ,A~"""+ 1: ..... 11 ..... ".: ... '" +k~ 
" .... ~, " "'"'''' 1 '' ' 

' +n"'<l'M""'>' . , 

3 move in this Court to continu, modify, or vacate the Arbitrator's ruling on fees. 

4 

5 

I 

8 

9 

12 

13 

14 
,,,.,,.,,.,,-

16 

17 

18 

,,- t--' 
s:.v 

21 

22 

ENTERED this 29TH day of October, 2013. (-
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Case No.: 751600041011 DWPA 

AMENDED FINDINGS OF F~~T..!_~ T 

11 I the undersigned Arbitrator, having been designated in accordance with the arbitration 

12 agreement between Vulcan Inc. and Traci Turner, and having been duly sworn, rendered an 

1.~. : T . ••• .... .t •• "11 "'1[\.1"1 ..J·TI: .tA ..... ..J ... ,.. -1.'7"101'2. 

15 Confinning in Part and Vacating in Part Arbitration Award, and Remanding for Consideration of 

16 Alternative Basis for Fee Award (hereafter the "Court's October 29 Order") in Turner v. Vulcan 

17 Tl'Ir. No.1 ?-?'-03514-8 SEA. HavinQ; reviewed the Court's October 29 Order. the evidence and 

19 Amended Findings of Fact, Conclusions of Law, and Final Award, as follows: 

20 1. Findings of FaCt and Conclusions of Law. The Findings of Fact and Conclusions of 

21 Law contained in the Interim Award are made final by, and incorporated into, this Final Award, 

23 a. rmamg oTIact '[1>', SlaTIng mat: VUlcan IS ennnea to recover ·SOIDt; 

24 portion of the attorneys' fees and costs incurred in two lawsuits secking to enforce the arbitration 

, 25 clause", was OVERRULED by the Court's October 29 Order, and 

.--.-

.-~. . .. _.. ............ . ...... ........... - .... . 

···· -:l.T· prev1Wn~~-may::: · . ·d'OOev.g£::apgrtioBofitsT~n 

AMENDED FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND FINAL ARBITRATION AWARD - 1 

· me~-

STOKES LAWRENCE, P.S. 
1420 FtFTH AVENUE. SUITE 3000 

SF.A'ITLE. WASHINGTON93101·2J9J 
(205) 526-600<1 01122-123 \ 7S 16041011 Revised Final Award.docx 

..... ........... = = =.=. ==--- - -----'-----
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- ·····1 ··· 'T." ..... , ..... . 

2 litigation stayed pending resolution in [the arbitral] forum" was VACATED by the Court's 

3 October 29 Order. 

4 2. Dismissal with Prejudice of Tumer's Claims. All of Respondent Traci Turner's 

6 Award, are hereby dismissed with prejudice. Ms. Turner's Defamation claim was previously 

7 dismissed on October 31, 2012. The instant dismissal includes all claims asserted against 

8 Claimant Vulcan ~d against Third-Party Respondents Col.1iver and MacDonald. 

'J 'J 

11 related causes of action. 

12 4. Vulcan Is Awarded $5.696.63 from Turner for Breach of Contract.. Ms. Turner 

.. 'f" : 1." 1.. 

15 that breach from Ms. T~er in the amount of $5,696.63. 

16 5. Award 0[$39,524.50 in Attorneys' Fees to Vulcan. The Employee Intellectual 

17 Property Agreement ("EJP A") signed by Ms. Turner at the outset of her employment with 
-- - ... 

19 concerning Ms. Turner's employment. This dispute arises out of Turner's employment at 

20 Vulcan, and Vulcan is a prevailing party in this proceeding. Accordingly, based on the fees 

21 provision in the EIPA, Vulcan is entitled to an award ofrcasonablc attorneys' fees exccpt with 

.L,j platnuIIS are Ci1gIOle LOr an anorneys lee awaru excepL m rare cases). 

24 In the Final Award entered March 7, 2013, the Arbitrator awarded Vulcan $113,235 for 

25 attorneys' fees incurred in connection \Vith compelling arbitration in Turner II. In making that 

- -_._ --

~~~_ :nP.- - urt's-Bctober--z!t-:t:lrder-=llaCatedthe::-:-

AMENDED FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND FINAL ARBITRATION A WARD - 2 
01122-123 \ 75 16041011 Revised Final Award.docx-

STOKES LAWRENCE, p.s. 
1420FIFTI1 AVENUE. sum; 3000 

SEAT'1'LIi, WASHINGTO!-l Q&IOI.2)Q3 
(206) 626-6000 

1-

1--
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.................... . 

.. 

.. 

2 Arbitrator for potential consideration of Vulcan's alternative basis for attorneys' fees. 

3 On remand, Vulcan seeks an award of (1) $18,875 for attorneys' fees incurred in 

4 connection with a successful motion for partial summary judgment 011 Ms. Tumer's defamation 

i-me 

6 enforceability of a contractual release signed by Ms. Turner. Vulcan has limited its request to a 

7 portion of fees incurred by partner Joseph M. McMillan, then associate Jeffrey M. Hanson, and 

8 paralegal Patricia Marino. 

f& 

11 

12 

. "" 1'~' 

15 

16 

1'7 

reviewed all billing records provided by Vulcan counsel to support its request for attorneys' fees 

for both motions: and the fees requested are reasonable. Ms. Turner objects to a fee award on the 

.. 1:'. . ~ T .. _1 • ,...1 

aware of non~, that would require Vulcan to forego summary judgment motions in favor of 

presenting evidence at the 'hearing. Nor does Ms. Turner cballenge the rates charged by 

I V'11~:m'~ cmm"el or the soecific time snent by counsel on the motions. 
_... .-- ... _. .-

... ~~ 1-. 

19 remand is GRANTED in the amount of $39,524.50, which represents reasonable attorneys' fees 

20 incurred by Vulcan in support of its successful efforts on the two motions for partial summary 

21 judgment. Vulcan's request for an award against Ms. Turner of $5,696.63 for breach of contract 

- I- . 

23 Vulcan has prevlOusly agreed to pay tiie.AtlYl1l'ator s compensation In IUU--amfW pay 

. .. 
- - . 

24 AAA' s administrative costs and fees. The administrative filing and case service fees of the AAA, 

25 totaling $1,400.00, shall be borne as incurred. The tees and expenses of the arbitrator, totaling 

. "}-J;,i.::. '. 

.... .. . .... ~ . 
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DATED this X ~ay of January, 2014. -

STOKES LAWRENCE, P.S. 
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TRAeI TURNER, 

Plaintiff, 

v. 

,n TT (" A 1>.T ThJ(" P.1 T TT AT T t:i'1>.i T()lIV 

Defendants. 

APR 0 12m~ 

StJPE.t110ROSCOOB1EPH M~ BY J oepUlY 

No. 12-2-03514-8 SEA 

ORDER DENYING PLAINTIFF'S 
MOTION FOR AWARD OF 
ATTORNEYS' FEES 

This matter is before the Court on Plaintiffs Motion for Award of Attorneys' Fees. 

In addition to the motion, the Court has considered the Declaration of Rebecca J. Roe and 
-

A prevailing party "is one who receives judgment in that party's favor" or who 

"succeeds on any significant issue which achieves some benefit the party sought in bringing 

suit." Blair v. Washington State Univ., 108 Wn.2d 558, 572 (1987). Further, "status as a 

.~. 

UjJY1U.,1L.ll • .J IV7, 11'"t~O L-11.17:71). VV.L111C;}JlcUi!i:.t1'.i6ucceeaedirr-overtl.1nuIlga 

substantial award of attorneys' fees on public policy grounds, she did not receive a judgment 

.. Judge Bruce E. Heller 
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JJ 

34 
35 
36 
37 
38 
39 
M\ 

44 
45 
46 
47 

------------ ~ -

. . .. .~ ~ . . ... _. . ... -

or achieve any benefit sought in her Complaint. 

The Court has considered Balark v. City a/Chicago, 81 F.3d 658 (7th Cir. 1996), 

cited by plaintiff, and finds it distinguishable. In BaZark, a plaintiff class was deemed a 

prevailing party even though a consent decree in plaintiffs' favor was ultimately overturned. 

As the non-prevailing party, plaintiffs request for attorneys' fees is DENIED. 

IT IS SO ORDERED. 

DATED this / day of ke r: L ,2014. / J 

/lionpra,ble tlruce c. Heller / 

Judge Bruee E. Heller 
r.- -

~, . 
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SUPERIOR COURT OF THE STATE OF WASHINGTON 
FOR KING COUNTY 

v. 

VULCAN INC., PAUL ALLEN, JODY 
ALLEN, RAY COLLIVER and LAURA 
MACDONALD, 

UJ \.,:Ul"j1'IK "'IU 

FINAL ARBITRATION AWARD 

The Court, having considered the Vulcan Defendants' Motion for COiifinnation of 

Amended Final Arbitration Award and Entry of Judgment, the Declaration of Harry H. 

Schneider, Jr., and attachments thereto, any opposition brief, any reply brief, and other 

relevant records on file in this matter, and being fully advised in the premises, noW, 

Arbitration Award and Entry of Judgment is GRANlED, and it is further 

Perkins Coie LLP 
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~ Arbitration Award entered by Arbitrator Carolyn Cairns on January 30,2014, in the 

4 arbitration proceeding among the parties, a copy of which is attached hereto as Exhibit A, is 
5 
6 CONFIRMED, and it is further ordered that 
7 
8 JUDGMENT be entered in favor of Vulcan and against Plaintiff Traci Turner in the 
" 

13 
14 
15 
16 
17 
18 
19 

23 
24 
25 
26 
27 
28 
29 

JJ 

DATEDthis_/_daYOf~A-=!...f~(''--'' L=---_ 2014 /- /~ / II /\ 
/ /ir! ~ u /141/1/ \.." 

n .j ,-

naIIl n. ,Jr., vv "DJ-\.l~U. V:1'tV't 

HSchneider@perkinscoie.com 
Kevin J. Hamilton, WSBA No. 15648 
KHamilton@perkinscoie.com 
Joseph M. McMillan, WSBA No. 26527 
JMcMillan@perkinscoie.com 
Perkins Coie LLP 
1 '11'11 TL.· . ...1 A C1.' I\Ql'ln 

/ (J Honorable Bruce E. Heller 

34 
35 Attorneys for Defendants 
36 Vulcan Inc., Paul Allen, and Jody Allen 
37 
38 
39 
40 

44 
45 
46 . 
47 
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11 
12 
13 
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TIIE HONORABLE BRUCE E. HELLER 
Noted for Consideration: February 26,2014 

(without oral argument) 

. . ........... . . . .. . 

17 SUPERIOR COURT OF THE STATE OF WASHINGTON 
IS FOR KING COUNTY 
19 
20 TRACI TURNER, 
21 No. 12-2-03514-8 SEA 
'}'} Pl~1nt1ff' 

25 
26 VULCAN INC., PAUL ALLEN, JODY 
27 ALLEN, RAY COLLIVER and LAURA 
28 MACDONALD, 
29 
~n Defendants. 

-----32:-- --

33 
34 
35 
36 

JUDGMENT IS HEREBY ENTERED in favor of Vulcan Inc. and against plaintiff 

37 
38 

42 
43 
44 
45 
46 

Traci Turner in the total arnolmt of $45,221. 13. 

1. 

2. 

- ..... .. 

Judgment Creditor: ...!V~u~lc~an~In~c~. ______________ _ 

Judgment Debtor: ~T~ra,!!:c~i.20T~u~rn~e~r ______________ _ 

.. -

- -

.... :... .--.--------- -.. -- ..... = I· .. ·:::::::=­

Perkins Coie LLP 

FINAL JUDGMENT ON FINAL ARBITRATION A WARD - 1 
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9 
10 
11 
12 

4. 

5. 

6: 

8. 

9. 

---------_ .- - .... _- _ .. _ .. __ .. _- _.- -

Interest to Date of Judgment: N/A 

Attomeys' Fees: $39,524.50 

Costs: N/A 

Other Recovery Amounts: N/A 

Attorneys for Judgment Creditor: Harry H. Schneider, Jr., Kevin J. Hamilton, 

13 Joseph M. McMillan, and Perkins Coic LLP 
.. . . ..... , 

17 
18 
19 
20 
2l 
.,? 

25 
26 
27 
28 
29 
30 

- ihSr-­

jj 

34 
35 
36 
37 
38 

-- ---4-

42 
43 
44 
45 

. - ..................... . . . 

lill::> iil:UUll Wi:l:S oy r 1 rdl:l 1 urner on ry L-I, L-VIL-, WUCU ::;UI; 

filed a complaint in which she asserted employment-related claims against Defendants 

Vulcan Inc. ("Vulcan"), Paul Allen, Jody Allen, Ray Colliver, and Laura Macdonald. On 

entered an Order Compelling Plaintiff to Arbitrate Ciaims and Staying Proceedings. 

The dispute between plaintiff and defendants was subject to arbitration based on the 

terms of an agreement between Defendant Vulcan and PlaintiffTumer, dated July 26,2011. 

arbItrator, CarOlyn Carrns. A heanng was held betore the arbItrator on NovemBer l6, LV LL, 

which included the presentation of evidence and testimony. On March 7, 2013, the 

Arbitrator issued Findings of Fact, Conclusions of Law, and Final Award ("Final Award"), 

whil'h' ..l thp Findings-DfEact and Conclusions of! aw containediaanlnterim 
-, 

~c:L_ 

This Court vacated the attorneys' fee portion of the Final Award 011 October 29, 

2013, when it entered an "Amended Order Confirming in Part and Vacating in Part 

46 Arbitration Award, and Remanding for Consideration of Alternative Basis for Fee Award." 
.---.. ---- ,., ----- ------- ----- --- .--------- - ------- --------~-:-=--=-~ ============= ===1== .. =------- -- ------ === ----------_ ... _ .. _ .. _ .... _-_ .. _----------------_ .. _--- ----- --- --------------- -:-:= 
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34 
35 
36 
37 
38 

--

On remand, the Arbitrator awarded Vulcan $39,524.50 in attorneys' fees in connection with 

Vulcan prevailing on two partial summary judgment motions involving nonstatutory claims. 

The revised attorneys' fee award was included in the Arbitrator's Amended Findings of 

- -'" -r'" 

Exhibit A. The Amended Final Award incorporated the Findings of Fact and Conclusions 

of Law contained in the 1nterim Award, with the exception of amendments specified in the 

_AI!l~~~~~J?i!la.lA'Ya.r~ t()c0t1f()1.'J.!l_ ~~y~~~~g()~1"!'~C??t()P'?!~~,~91~,(?!~~!: Acopy 

Consistent with the Arbitrator's Amended Final Award, dated January 30, 2014, and 

as confirmed by Order of this Court dated Itt f'; L 1, 2014, the Court enters Judgment as 

follows: 

for reasonable attorneys' fees, as detennined in the Arbitrator's Amended Final Award. 

2. Defendant Vulcan is awarded Declaratory Relief that it is not liable to 

Plaintiff Turner for any employment-related causes of action. 

or in this action are dismissed with prejudice. 

4. Post-judgment interest shall accrue at the statutory rate of 12% per annum. 

RCW 4.56.110(4); RCW 19.52.020(1). 

. .................. ........ ... 

---

----4\:t-- --... - - -.------........ -.- .. 

42 
43 
44 
45 
46 

--
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............... ... ············ ··· ····· ······ 1 

. . .. _ ....... _... . ...... . . . .. __ .... _ ... ....... . . _ .... .. . 

The Amended Final Award of the Arbitrator, in accordance with the agreement 

between the parties, is final and binding upon them. The Court accepts the Amended Final 

Award and its findings of fact and conclusions oflaw as its own, rules that they are final and 

-- -

DATED this I day of_A1.f-f_r_; l--,,201 
/ A-7 i ~&ft--

. 
. 

.... ................... jl ................................... HonorableBmceE.Heller . I · ' .. 

. ... ._. .... . . . _ .. ... .-+-._--+--- ---_ . -

--
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18 
19 
20 
21 
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25 
26 
27 
28 
29 
30 

33 
34 
35 
36 
37 
38 

--_ .. ....,.". 

- .- -.Afl - -
---.ttl 

42 
43 

. 44 
45 
46 

--

s/ Harry H. Schneider, Jr., WSBA No. 9404 
Harry H. Schneider, Jr., WSBA No. 09404 
HSchneider@perkinscoie.com 
Kevin J. Hamilton, \VSBA No. 15648 
vu,,~ ;l .r,;.,. .'.' • 

Perkins Coie LLP 
1201 Third Avenue, Suite 4800 
Seattle, WA 98101-3099 
Telephone: 206.359.8000 
Facsimile: 206.359.9000 
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VULCAN, INC., 

Claimant, 

Respondent 

v. 

RAY COLLIVER and ...... ... -.. -... ~ .. - -~ .. ~- ··.....~'T~ ·~·T···'"' ····~· 

Case No.: 75 1600041011 DWPA 

AMENDED FINDINGS OF FACT 
~,. ? "'"<T>",,-~ T~ ~~ ~.. ,~ ..1._ ... ,T 

~ --. .. -~\--

.. .. . . .... . .. ~~~. ... . 

11 I the undersigned Arbitrator, having been designated in accordance with the arbitration 

12 agreement between Vulcan Inc. and Traci Turner, and having been duly sworn, rendered an 

I .. 

15 Confinning in Part and Vacating in Part Arbitration Award, and Remanding for Consideration of 

16 Alternative Basis for Fee Award (hereafter the "Court's October 29 Order") in Turner v. Vulcan 

17 lYle No 1 ?-?-03514-8 SEA. Having: reviewed the Court's October 29 Order. the evidence and 

19 

20 

21 

-~~-

--- --- _ .. _-

Amended Findings of Fact, Conclusions of Law, and Final Award, as follows: 

1. Findings of FaCt and Conclusions of Law. The Findings of Fact and Conclusions of 

Law contained in the Intedm Award are made fin.al by, and incorporated into, this Final Award. 

........................... 

1--- - . -- ---
23 

24 

25 

a. !'mdmg or raet,! 1~, statmg that VUlcan IS ennnea to recover-sOffit: 

portion of the attorneys' fees and costs incurred in two lawsuits seeking to enforce the arbitration 

clause", was QVERRULED by the Court's October 29 Order, and 

~ - -~ - ---~. -~~- ~---

~ ~~~ - L-'''~ L~Yc~_II~_·~L.··~·: .=:~ r=: -- -.- -. -.== . 

. =='27. providing mat-«Vulcan-may.. .recove-ra:portion ·ofits reasonable attorneys' fees and costsas-ro-:-t--

AMENDED FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND FINAL ARBITRA nON A WARD - 1 
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_. 
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2 

3 

4 

i)- . 

6 

7 

8 

litigation stayed pending resolution in [the arbitral] forum" was VACATED by the Court's 

October 29 Order. 

2. Dismissal with Prejudice of Tumer's Claims. All of Respondent Traci Turner's 

neG-in- -Re- fenm 

A ward, are hereby dismissed with prejudice. Ms. Turner's Defamation claim was previously 

dismissed on October 31,2012. The instant dismissal includes all claims asserted against 

Claimant Vulcan ~d against Third-Party Respondents Co~liver and MacDonald. 
. ....................... ... ... .,...,,"',. 

. . .. _ .... _-

-. 
11 related causes of action. 

12 4. Vulcan Is Awarded $5.696.63 from Turner for Breach of Contract. Ms. Turner 

1" t. 1. • 1 .1.1.' ... "11 .. 1 . ..1 

15 that breach from Ms. T~ef in the amount of$5,696.63. 

16 5. Award of $39,524.50 in Attorneys' Fees to Vulcan. The Employee Intellectual 

17 Property AID'eement ("EIP A'') signed by Ms. Turner at the outset of her employment with 

----"'" 

19 concerning Ms. Turner's employment. This dispute arises out ofTumer's employment at 

20 Vulcan, and Vulcan is a prevailing party in this proceeding. Accordingly, based on the fees 

21 provision in the EIPA, Vulcan is entitled to an award of reasonable attorneys' fees exce'pt with 
---- --

-- --- ... -- ............ ~ ~ .... .. , . ____ ._.. .... _ .... . J ... ~. 

:,Ll plamnrrs are ellg10le rof an anorneys lee awara excepr ill rare cases). 

24 In the Final Award entered March 7, 2013, the Arbitrator awarded Vulcan $113,235 for 

25 attorneys' fees incurred in connection with compelling arbitration in Turner II. In making that 

::::----:::::-.. ::::::::::::::::::::3~!f .. ;== ... c. tt1iMiM;:IEte:]~maffif:=_.:a .... _\<u..Ll_a .. mtv._~--. Y3_ left,gefaHif:fWEl1~. __ Efe~aUE,:ulf. ""re. :r1u_ ru .... _ l]jflPfv~e1~ffi_:s': liS~.. :~-!~-~~- -~": _-:":"::-'- _+ __ ,~=-_ 
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2 Arbitrator for potential consideration of Vulcan's alternative basis for attorneys' fees. 

3 On remand, Vulcan seeks an award of(l) $18,875 for attorneys' fees incurred in 

4 connection with a successful motion for partial summary judgment on Ms. Turner's defamation 

·on-=a=m~:or-{tania 

6 enforceability of a contractual release signed by Ms. Turner. Vulcan has limited its request to a 

7 portion of fees incurred by partner Joseph M. McMillan, then associate Jeffrey M. Hanson, and 

8 paralegal Patricia Marino . 
... .. . ..... ..... ...... .• ....• .... " T ••• • •••••••••• • • ,~ 

.LV , .............. '''''''' v~ ...... V.LA "".L"" . J:' v 

11 reviewed all billing records provided by Vulcan counsel to support its request for attorneys' fees 

12 for both motions, and the fees requested are reasonable. Ms. Turner objects to a fee award on the 

, .. .. .c1 • __ : ... 1 • ,..;j • ., .... tl.,. .. than 

15 aware of none, that would require Vulcan to forego summary judgment motions in favor of 

16 presenting evidence at the ·hearing. Nor does Ms. Turner challenge the rates charged by 

17 I VllTt':m'c;: l'.nlln'lel or the soecific time soent bv counsel on the motions . 

. -

19 remand is GRANTED in the amount of $39,524.50, which represents reasonable attorneys' fees 

20 incurred by Vulcan in support of its successful efforts on the two motions for partial summary 

21 judgment. Vulcan's request for an award against Ms. Turner of $5,696.63 for breach of contract 

23 Vulcan lfas preViously agreea to pay me AronratOr s compensauon in lUll anu LU pa'y 

24 AAA's administrative costs and fees. The administrative filing and case service fees of the AAA, 

25 totaling $1,400.00, shall be borne as incurred. The ,fees and expenses of the arbitrator, totaling 

. 

::.: :.::: .. _~.::::.:~-::~3:'h: __ . ___ J3~1:g~.~@ett.====:::= .. : :.:_ ~ .. :.=.::::.= ......... = .... = ....... = ..... =.~.: ... .== .. ::_=~ __ ::.=~::=::.:=. = .. = .. _._=:.=. __ .= __ .:=:::=::.: .. = .. ::.= ... :=:.:.= .... = ... = ... = ... =.===f_=.= .=. = = :::::: 
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arbitration. ....-,5-
DATED this~~ay of January, 2014. 

- ... . ............... . 

---~~- - --------- ---

STOKES LAWRENCE, P .S. 
~- . 
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VULCAN INC., 

v. 

ARlUTRA'lOR CAOOL:YN CAIRNS 

AMERICAN ARBl'FRAflON ASSOCIAIION 
EMPLOYMENT ARBITRATION tRiBUNAL 

Claimant, 

Respondent 

C3seNo.: 75 U5600410 11 DWPA 

FINDINGS OF FACf,CONCLUSIONS 

RAY COLLIVER lind LAURA 

I, tbe'undersjgned Arbitrator, hnving been designated in accordance wit~ the arbitrntion 

agreement entered into between the above-named parties, and having peen d\.lly sworn, and 

having duly beard the proofs ~Dd ~redJaCln.imnntVuIcan InC~1 and Third-Party 

Respondents ~lIiwr and ·Laura MadDonllld, do--herebyissue this HitrERlM AW}JID, as 

foJJows: 

FINDINGS OF FACT 

1. Claimant Vulcan Inc. (''Vulcan'')" is a Washington corpotiltion that manages tho 

affiliated businesses I liuiitaWe tocl!ldatiolls a",l assels j ,fpmtl-G Allen. Vulcan initiatedfuis 

FJNDINGS OF FACT, CONCLUSIONS OF LAW Al.'ID 
INTERrM ARBITRATION A WARD - 1 
Oll22·123 \ 1106999.do;x 

=Page 3990 

STO"ES 1..nVn.ENCE:. r.s. 
H!OmnJ",Vi:lnJl;.1;'.rrreJ~ 

SEATTU, \\'o\Slm:01Ol< ? .. O(.:lm 
roUIW,.fLlf>'j 



proceeding by filing a Demand 'for Arbitration with the American Arbitration Association 

C'AAAj on DCcefilber 14, 2011. 

===-2; ' ~mci=Tumer 51lfOiiIici'"Ylllcan Cllployee;=MS. 'Fffmer-was= ·· 

employed as a mlmlber ofVUIcan's ~ecutive Protection C'EPj tearn from January 17,2012, 

until she submitted her resignation on September 23, 2012. She subsequently asserted 

employment-related claims in two ~eparate lawsuits against Vulcan, the fust 011 September 26, 

............ ............. . ......................... ... 2():U.and.thesecondonJrulUary27.2Q12 •. 

3. ~ oftfte lawsuits=filed by Turner, the cClUtgcirit@Vul(:an'SmoHOn:1O:.. .. 

compel '~bitrati~n and stayed the litigation pending resolution ofTumer's claims in this 

arbitration. Tumer's claims in this matter nrestylcd "counterc~aims" because Vulcan initiate.d 

the arbitration when Tumerfailed 10 do so after the court granted Vuloo.n's first motion to 

tompel arbitration iii October 201 J, 

OJ Ray colliver and Ulura MaeElens1d IW VuIClUl cxecud vcs lind n Ii jI I-party 

Respondents in this proceeamg. Tomer has aSserted the same cIaimSB.gninst Colliver and 

Macdonald as against Vnlcan. Colliver is Vice President of Design and CoDStntction~t Vulcan. 
- . 

and was the senior executive supervising the EP team during Tumer's tenure at Vulcan. Laura 

Macdonald it Vulcan's Senior Director ofHmll3Il ResOtlfCe$. 

s. lIi11~]Qr Arbitration, Viilean asserted the :f'oltgwlng claims against 

Tumer. 

(1) Breach of Employee lritellectuaI Property Agreement ("E1PA"); 

(2) Anticipatory Breach ofEmp(oyee Intellecfual Prop~rty Agreement; 

(3) Bn:ach ofDul£ ufLcl}'!!It)'; 

(5) Violation of Computer Fraud and Abuse Act; 

(6) Repayment of Prorated Bonuses; 

(7) Declaratory Relief - Nonliability for Employment-Related Causes of 
_ ._----------- --- _._- - - - ------------- - ---

...................... - .. ~n;=-:: ..... :..... ........... ....................... . .............. .... .. ...... .. ...... _.-.. . 

. - ------- -_ .. __ .. .. _ .... 
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INTERllv.l ARBITRA nON AWARD - 2 
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(&)~nratQD' Relief - Nonliability for Froud; 

(9) Declaratory Relief - Nonlia,\,>ility forDefamationj 

Release., 

6. By 'letter from Tunler's counsel dated March 9;2012~ Turner assertedtb~ 

followirtg counterclaims against Vulcan" Collivcrl nnd Macdonald: 

(1) gen~~·1)js~~lTlin~~()~lt1yitlI~ti0J\0f.It~VJ"49 .6qClsc'l'; 

(:n Sexual Orientation Discrimination in Yiooat!oll _9fItG'W49;60 et seq; 

(3) Age Discrrminalion in Violation ,ofRCW 49.60 et seq.; , 

(4) Hostile Work Envitonment; 

(5) Retali~tion; 

(6) Wrongful Constnrctiye Tcnninatjon; 

m tnteatioaa1lDfliGtiog ot' Emmionat DiSJre&S; 

(8) ·Negligent Infliction of Emotional Distress; 

(9) Defiunation; and 

(10)' Willful Withholding of Wages. 

1 On Oc1 .. ber 31~ 2012, the Arh~rgnmted VWean's Mation fer Partial 

Summary Jlldgmsnt on Validity and Effect ofIWtcase. ruling au mattet ofiaw:t1lar a uRe!e~se 

granted 10 Vulcan by Traci turner!JIl July 26; 2011. is valid and enforceable, ,coversVulcanfnc. 

as well 'as Tlilid-PartyResI>QndentsRay Colliver and Laura Macdonald, an~ precludeS reliance 

by'T~er OPElPts or ~VeIits on or before,that date to support her claims or~ounter'Claims in this 

, _= Ri:llefJ4nthe Vaik1ity andBtfeet ijfth8M0asc(¢lailnHfttsmrh1pl1iaB!aph:S~~Qi~ -== 
8. On Octob'er 31.20 12. the Arbitrator also granted Vulcan's Motitm forPai1iaI 

Summary Judgment on Defamation Claim,dismissing Turner's defamation countercl~ ,as a 

.matter oflaw. VulCan is therefore entitled to,an award in its favor on its claim· for Declaratory 

~:~;~:~-~~---___ ~~ __ ~-m~:~;~~~~~1¥3'~~~~~~~!ii:P~--:a-~!Jtl!Y~:~-~~---===::~:~-;~~~==, ----~:=---=~ 
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.9. Prior to the arbitration hearing intbis matter. Vulcan dismissed without prejudice 

its claims against Ttmler for BreaCh oftlJc EIP A. AnticipatOry Breach of the ElP A, Breach of 

:nuty:ofbj~Ch ~ti3rReIatiOriSbiP;-violaljon oreompmerFririitHlridAblHe 
_ .. 

Act, and Declaratory Rclief~ Nonliability for Fraud. 

10. A hearlJ?gin thismauer was held by the Arbitrator on November 261,2012. 

Representatives ofVulcnn and Third-Party,Respolidents participated in the hearing, introducing 

. . .... ..m ... dQcumen1aryeYidcp_~tmiIprescllthlg:tCSUmOnyfu:,m:f<mr.:wim~~$: 

ltayCOBi¥C:ri 

Laura Macdonald; 

Frank Liebschcr; 

Josh Sternberg. 

1 1. R~dent Traei Ttli'tter 'Mindlew from these psIcecdiM9 on October 17, 2012 

. aad aoolined: to participate iUrther:. ~4$. T\imcr did nut appear,jlJill)dIlQe evidence, or pirlicipafe 

In tbehearing. The Arbittator reviewed Ms. T.urner's deposition taken by V~ean o~ May 10, 

20]2. 

12. Turner has failed to carry her burden of proof with respect to any of the elements 

oflhe I~(lses Of/wlj .. " she IlAA<m'M ;11 eii!: prcceeding . .r..eOOl.'dift81y, Vll1ean; Celli¥« and 
. _ _ _ __ __ ___ •• t 

MaCdonald are entitled to an a,Nard on the ~rits,--dismissitlg. all ofTutllel 's clain I~ wm, 

prejudice. 

13. . In addition. the·unrebutted testimony offue four·witnesses at the arbitration 

bearing., plus the documentary eviderure Sllbmitted by Vulcan, establish that Ms. Turner suffered 

Moreo .... er. s'lle '»as ~1~CIfonned; was lloltonslOlcl! ~elj tenuidatedJIDd Wl!;S 

not sUbject to either intentional or .negligent in!Jiction of emotional distress. 

14. Based on the validity of the RcJcasc signctlby Ms. Turner on July 26. 2011 •. and 

the evidence introduced by Vulcm. ColIiver !UlO Macdonald a.t the'November 26, 201~ hearing. 

_: ____ ____ mm __ :: :. ¥rdcannaS-~1S'llOHi.ilbiBo-rW1ter-Qn~Y~ptol'~t.related CRIWIS Ai:cmdjll~ly.1O-

FINDINGS OF FACT, CONCLUSIONS OF LAW AND 
INTERIM ARBITRATION AWARD - 4 
01122-\23 \ 170999!>.docx 



Vulcan is ~n~ftl~ t(ran award. in its favor ou its claim for declaratory relief that it isl10tlinble to 

Turner for employment-related ~uses Q£ action~ 

15. 3llllci'inbas alSO':ptOYciiJhf\t pursuant t.~:rllmef'S Em~lR Qmt 

Letter, l'Urner receIved frOm \fwean a sIgning ~oonus,or$Sooo.oo and an addltionnl Cro,nusof. 
'~, 

$14,531.32 to reimburse her for repayment to her. former employer for reJooation exp,enses.The 

Ernploynlent'Offer Letter provided. however, that ifTurner' s employment with vulcan was 

terminated for reason. orinvoluntqrily, within fu~on~jcar period fc>llowing .her 

stan d~Wi -mer-Turner would be tt:qaird to x:cpay butlIuftllt!se limznses to"bdcel} on a l"orlit~~ 

scale. 

16. 'I:umer;s employment at Vulcrul tenninated upon her resignation on cr abOul . 

September 23, 2011, which was;I~ than one year ~l'her stnrtdate of Jttnuary 17 .• 2011. :By 

lett!!t .dat~ October 6, 2011 ~ Vulcan demanded repayment from Turner oh. prorated portion of 

me eOflijS6S. in 1M ameWlt oU5;6S6.63. ccmsistent wilh Ibe tenus I If (beE" LI'lpYl'lcDt Mer 

Letter that Tutner accepted. Tuiner failed to respond to that demand. Tinneris in breach Oftbat 

conttnctual obligation, and :is liable to VulcanJor damages in the amount,of$S,696.63. 

11. Uponjohling Vulcan, Ms:Twner signed the ~ployee liltellectual Property 

Iqp,e<:Dlelil ("Ere A"); whip1, c;lfnreins the feUo'f'/ing fees PfO'lision: 

~~Pt6:=tl:~l:tr==!iS?Jg~Led 
tort ,or statutoxy violation, the prevailing party shall recover theIr 
reasonable coSts and.attomeys" fees, including on appeal. 

18. The EIP A is E1 valid and enforceable contraCt,supp<>rted by 'consideration, subject 

to pn,agrl1ph 19 oftbe Findings of Fact. 

~.2. m _=rhisdiSjm.~s~ QYtQ(Ms. :nt!'lRWS mploymcllt at Vulalll, ane! VttI~.ani$a 

prevrulingparty in this proceediIlg,howevel, Vulcan may notreeO",w attomeys' ftcs and cose 

flowing from Ms. Tumer~ s statutory claims of employment discrimination in the absence oia 

showIng that her statutory cInims were "frivolous, unreasonable, or without foundation". Based 

OJ} the ayaila.blet~ord, the Arbitrator cannot conclude tha.t this is among'the-rm'c cases where: 
_.-

---- ~------
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.. 

suell a finding should be made. Based on the'fees provision in the EIP A, Ms. Turner js liable for 

Vulcan's reasonable <msts andatto:meys' fees in fuis nTbitratjon only as to noo-statutory claims 

m1dM!meportfun Of the ~s'1e __ ~in two lawsuitS seeking to AAtGe1he 

arbitration clause contained in the bonus agreement signed by Ms. Turner on July 26, 2011. 

CONCLUSIONS OF LAW 

,Based on ~e, ~regoing" ~e Arbitra~or enters. the following Conclusions of Law: 

1. . .. tli~~~,lt~~miM~~gf:rum~t's9~ims. All ofRoop~l1~~'I'I'f:l~i 1'~er's 
claims ill tbJs proceediag; as listed in ~ph 6 pfd1(l"i!tding:li oF&cl abovel wi] ror 13'& uf 

proofnnd for the. reasons set forth in the Arbitrator's October 31, 20]2, Orders eriteredm thIS 

ease. Those claiins have atsobeen effectively rebutted by vulcmi's affinnntive showing at the 

arbitration hearing and are hereby dismissed with prejudice. This dismissal covers all claims 

asserted against Clai,11lantVulcan and -against Third-Party Respondeots Colliver and MncdQnlld. 

2;; _~ teli!fgmij:ti$AA!:~mnlimt9ym~l1l~g ¢bihfii:. Vulcan is 

not liable to Tumer~J1 any employmtnt .. related elaims, whether based on.stamte or sounditlgin 

cotltraetor in 10ft.. Accord~gl:YJ Vulcan' is entitled iO,an award in itslavor on 'its claim for 

Declarotory Rellef1hat it is not liable to Turner for employment-related causes of action. 

contractu" I obligati6h to repay Vlllean tl promted pGt'tiGR=Gtttm:bonuses she received at the, st:\( t 

ofher employment.at Vulcan. Accordingly~ Tunier is liable to Vulcan for datnages for that 

breach .in the amount of'$S,696.63. 

4. Turner Is I.J.able to Vul9M for Its Reasonable Costs and Attorneys' fees. The 

==BlPA is n valid and eufureeuhte "'. mlmct Ibn' eontains-a-fees-provisien. This di~~ut-Gt'----

Turner's employment at 'lulean,Md VQ100a is a ~gpil'rtym tlli$lmi')l-eilliig . 

Accordingly, based on the fees provision in the EIPA, Turner is liable for Vulcan's reason~ble 

costs and attorneys' fees as to nonstatutory claims in this arbitration. The Arbhrator emmot 

conclude on Ibis record that Ms. Turner's statutory (;1aims of employment discrimination were 

• 
I 

. f ······· 

., " . "frivcloUS;::unteasooable;::OciiI1thO'll1~'. , 1f!iiIfer3JtJlA11L1i'fj1!lm"1!:Q1jf:JLlfi~ffi'~~,,~=:=-=-=~,=,-., -,~:' 
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. . 
, . 

Wn. App. 316,323 (2009). ACC9rdingly. Vulcan mny not recover attorneys' fees nndcosts in 

d~ding Ms. Turner's unsuccessful statUtory claims. Vulcan may also recover a p¢rUon oflls 

I"easonabie fees::audciiStSilS tl I the two lawsilitSiilCdbj-Mi. I1lrilCr::tQ1he:eXtehlusate to 

VUlcan's efforts to ffilv~ the litigation stayed pendmg resolution in lliIs fonnn. 

I.NTEruM AWARD 

Based on the Findings ofFnct and Conclusions of Law set forth above, the Arbitrator 

~J.l:lE:J9Il()V,tilJg!tlt~rn4\\1l1l'rJ~\'i4i~~Js~Jil'Jal~trterJ1liJl~on on liabiliW issu~ .~~. ~~.~ .. 
oldjlwith respcetto the::ammmt .~ C09E$lmG f.l~. fees lwJtmiedunder p~ 

4 below. 

1. Dismissal with prejudice ofTumer~s ClgimS. All ofResponden1 Tracl 

Tum~'s claims in this proceedin& <1S listed in paragraph 6 of the Findings ofFaCf above, Il.te 

hereby dismissed '.Vith p1'!iuc1ic:e. This wSmissal coVers all claims asserted agaiJist Claimant 

V •• h'{lu ;lnd againSf 'I bjTrlWI5rt)' R.e!!pondefl(' Cel1iVef &ltd ;MaeElcmati.t 

2. tl~iltatomr:'RetiM: V,ulcanj..r(jtf,jal1Ie bii :Ei\plO~micnr-Relhte'd:'ciaffit'St Vulcan 

is herebY awarded Declaratory :Re1ieftbat it is not liable to Ms. Turner for any employment­

related causes of action. 

3* Mm. Is Awmded $'.62.6.63 5:'111' TIjj11t'. &:11 'AreadwfCf11'1tr8et ~ Turner 

has bt-eaChed her tlQllrac:1 tisl obligation to l'tpay VWCftI'\ a prorMeill'ortion otthebOhYSCS m: 
received at the start ofber emplo,ymcnt at Vulcan. Accordingly, Vulcan is awarded damages for 

that breach from Ms. Turner in the amount ofS5,696:63. 

4. T\ftW~T~ t;1n'bt~ tb~\1i¢'3n:fQr I~:R~iYtlb1e'ChS{~:Wd-1?ttqmeys! Ree,s. Tb~ 

mPA ian ·.<aliEl and emo~eabl0 contrAct tbatcoutnins a Gres provision. Thls~ses out of 

"fUmer'@W.PlOyment at Vrilciln, and Vulcan is a ~pany in this ~l:dmg 

Accordingly. based on the fees provision in the EIPA, Turner is liable for Vulcanls r~omiblc 

costs .and attorneys' fees as to nonstntut~ry claitns in this arbitration. The Arbitrator emmot 

conclude on this record that Ms.,Tumer's statutOlyclaims oiemploymcnt discrimination Were 

~=_=~==--::-~= ___ ::=.= ~==~~~mllali"ll.~~~~:~~~~~~ 
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fees and costs in defending 'Ms. Tumer'sunsuccessful statutory claims. Vulcan may nlso recover 

a portion ofi1s !essonable fees and costs as to the two lawsuits filed by Ms. Turner to the extent 

_~l~w]e bJ1Y:~Hhe~ ~. pcnamg]esoll1Jiottin tilis forum_ 

S. Vulcan May Submit Post-Hearing Briefiug on: Rcnsonable Fees ana Costs. 

Within 30 days -ofreccipt of these Findings ofFaet, Conclusiotl$ of Law, and Interim Award, 

Vulcan may submitdeclatations and documentary evidence.to establish 1he amount of costs .anti 

fees that it rensonnbly inOtl:l'red'in defending nonstntlltory c19.ims in arbitration nnd in having 

Ms. 1'umec's two lawsUils stayei!j>ending I esplution in arbitriltiOfl. I be ~er • .... in eensidet 

tbJlt sub[QISSlon8ild ISSue a Fmal Award that includes the amount of costs and lets avrotdedf 

which Final Award will supersede this Interim .t\ward. 

11:rls InterimAward shall remain in full force and effect until such 1ime as a final Award 

is rendered. 

D:A TED this: ,.' . ~~ ofDec:embe.r. 2012. 

Presented by: 

Harry H. Schneider, Jr., WSBANo. 99404 
. HSchncider@pcrkin~ie.com _ 
Kevin J. Hamilton. WSBA No. 15648 

KHamilton@perldnscoie.com 
Joseph M. McMillan, WSBA No. 26527 
- JMcMillan@perldnscoie.CQlli 

pClkins CriieLtp 
1201.Thiid Avenue. Smte ~OO 
Seattle, WA 98101-3099 
Telephone: 206.359.8000 
Facsimile: 206.359.9000 

.j 
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Appendix N 





Employment Arbitration Rules and Mediation Procedures 

The arbitrator, in exercising his or her discretion, shall conduct 
the proceedings with a view toward expediting the resolution of the 
dispute, may direct the order of proof, bifurcate proceedings, and 
direct the parties to focus their presentations on issues the decision of 
which could dispose of all or part of the case. 

Documentary and other forms of physical evidence, when offered by 
either party, may be received in evidence by the arbitrator. 

The names and addresses of all witnesses and a description of the 
exhibits in the order received shall be made a part of the record. 

29. Arbitration in the Absence of a Party or Representative 

Unless the law provides to the contrary, the arbitration may proceed in 
the absence of any party or representative who, after due notice, fails 
to be present or fails to obtain a postponement. An award shall not be 
based solely on the default of a party. The arbitrator shall require the 
party who is in attendance to present such evidence as the arbitrator 
may require for the making of the award. 

30. Evidence 

The parties may offer such evidence as is relevant and material to 
the dispute and shall produce such evidence as the arbitrator deems 
necessary to an understanding and determination of the dispute. All 
evidence shall be taken in the presence of all of the arbitrators and 
all of the parties, except where any party or arbitrator is absent, in 
default, or has waived the right to be present, however "presence" 
should not be construed to mandate that the parties and arbitrators 
must be physically present in the same location. 

An arbitrator or other person authorized by law to subpoena 
witnesses or documents may do so upon the request of any party or 
independently. 
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