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I.
INTRODUCTION

This action arises out of an automobile/pedestrian collision. WSP
Trooper Ryan Tanner ran over pedestrian Deborah Peralta. The case went
to trial, and the jury returned a verdict in Peralta’s favor. The jury found
that Peralta suffered damages in the amount of $1,261,000, and
apportioned 42% fault to the WSP and 58% fault to Peralta.

After the verdict, Peralta submitted a proposed judgment that
awarded $529,620 in damages — 42% of the total damages, based on the
WSP’s share of the combined fault. The trial court rejected Peralta’s
proposed judgment and instead entered the WSP’s judgment that
dismissed Peralta’s complaint with prejudice.

Plaintiff’s first assignment of error asks this court to reverse the
trial court judgment and direct the trial court to enter a new judgment, in
favor of Peralta, and in the form that she presented below. In the
alternative, Peralta’s remaining assignments of error address evidentiary
and other errors that would require a reversal of the trial court judgment
and a remand for a new trial.

II.
ASSIGNMENTS OF ERROR

A. Assignments of Error

No. 1. The trial court erred in entering WSP’s form of judgment

and not Peralta’s form of judgment.



No. 2. The trial court erred in excluding Tanner’s admission to a
paramedic that he was exceeding the posted speed limit as hearsay.

No. 3. The trial court erred in excluding the deposition testimony
of WSP Sergeant Rhine that Tanner did not see Peralta before impact as
hearsay.

No. 4. The trial court erred in excluding the deposition testimony
of WSP Detective Ortner that Peralta was obviously groggy during her
hospital interview as hearsay.

No. 5. The trial court erred in excluding the prior consistent
statements made by two eyewitnesses to Luann Pfleiger that Tanner was
driving without his headlights on as hearsay.

No. 6. The trial court erred in excluding the deposition testimony
of WSP Trooper Riddell that his brother reported to him after the collision
that he witnessed the collision, on the grounds that its probative value was
outweighed by ER 403 considerations of prejudice, confusion and delay.

No. 7. The trial court erred in ruling that Peralta’s discovery
admission that she was under the influence of alcohol constitutes an
admission that she was impaired to an “appreciable degree” as defined by
RCW 46.61.502, as a matter of law.

No. 8. The trial court erred in compelling plaintiff to disclose her

consulting expert’s report and sanctioning her by barring her from



presenting an alcohol expert at trial.
B. Issues Pertaining to Assignments of Error

No 1. Whether the trial court must honor a verdict that reflects
the intent of the jury and is consistent with the law of the case as set out in
the unchallenged instructions.

No. 2. Whether the trial court can exclude a prior inconsistent
statement if the declarant admits to making a statement but disputes the
content.

No 3. Whether a WSP Sergeant whose job duties include
investigating collisions and making written findings has the authority to
make statements on behalf of the WSP about Tanner’s collision
investigation, if he investigated the collision and made written findings.

No. 4. Whether the WSP detective who was assigned to
investigate Tanner’s collisions and make written findings and conclusions
has the authority to make statements on behalf of the WSP about Tanner’s
collision investigation.

No. 5. Whether Luann Pfleiger’s testimony offered to rebut the
claim that two of the four eyewitness accounts were recent fabrications is
hearsay.

No. 6. Whether the probative value of the testimony of Trooper

Greg Riddell, offered to rebut the claim that his brother’s eyewitness



account was a recent fabrication, is outweighed by ER 403 considerations
of prejudice, confusion and delay.

No. 7. Whether Peralta’s discovery admission that she was under
influence of alcohol also constitutes an admission that she was impaired to
an “appreciable degree” as defined by RCW 46.61.502, as matter of law.

No. 8. Whether a party’s reliance on a consulting expert to deny a
request for admission constitutes a waiver of the consulting expert’s work
product privilege; and, if it does, whether the trial court abused its
discretion in denying Peralta the opportunity to present an alcohol expert
at trial as a sanction for asserting the privilege.

III.
STATEMENT OF THE CASE

A. Introduction

WSP Trooper Ryan Tanner ran over Deborah Peralta, causing her
to suffer severe and permanent injuries. Tanner was driving his squad car,
and Peralta was standing in the street waiting for her brother to pick her up
from a party that she was attending with friends.

It was dark outside, and according to four eyewitness accounts,
Tanner was driving without his headlights on at the time of the collision.
Peralta also maintained that Tanner was driving at an excessive speeding.

Tanner denied that he was speeding and denied that he was

driving without his headlights on. He claimed that Peralta’s clothing

4



prevented him from seeing her in time to avoid hitting her. Peralta has no
memory of the events leading to her injuries.

The jury was asked to resolve the conflicting accounts of what
happened, and to apportion fault without the benefit of several key pieces
of evidence directly contradicting Tanner’s story.

Based on the evidence it heard, the jury found in Peralta’s favor. It
found she suffered $1,261,000 in damages and apportioned 42% fault to
the WSP and 58% fault to Peralta. The jury’s verdict was based in part on
instructions that Peralta was intoxicated as a matter of law, and that her
intoxication-related fault would reduce her damages proportionally.

Peralta submitted a proposed judgment based on the verdict that
awarded Peralta $529,620 in damages — 42% of the total damages, based
on the WSP’s share of the combined fault. The trial court rejected
Peralta’s proposed judgment and instead entered the WSP’s proposed
judgment that dismissed Peralta’s complaint with prejudice.

The trial court applied RCW 5.40.060 to the jury’s findings which
nullified the jury’s award of damages to Peralta. 8C RP 1971. The trial
court’s view was that the jury’s intent did not matter, the statute barring
recovery governed. 8C RP 1971. The trial court was wrong. RCW
5.040.060 was not the law of this case, as set out in the unchallenged jury

instructions.



B. The trial court ordered Peralta to produce a report from a
consulting expert witness, despite her objection on grounds of
work product, and further prohibited her from presenting expert
testimony on the subject of intoxication as a sanction.

The serum drawn from Peralta at the hospital was measured for
alcohol concentration. The concentration of alcohol in serum is usually
higher than that in whole blood for the same amount of alcohol. Proof of
intoxication under the “per se” prong of RCW 46.61.502 requires a whole
blood alcohol measurement, not a serum alcohol measurement.'
Converting the concentration of alcohol in serum to whole blood
measurement “is far from an exact science.” 5B RP 1234-35. The testing
of a small sample group of 200 people resulted in the conversion ratio
varying from as much 08 to 1.7. 5B RP 1235.

Plaintiff hired Dr. William Brady, the former Medical Examiner
from the State of Oregon, as a consulting expert to examine the reliability
of the alcohol serum measurement made on serum from Peralta at the
hospital. 1 RP 27. Dr. Brady issued a written opinion casting doubt on the
reliability of the results:

This note confirms my serious concern about this specimen

collection and transmission. An error here clearly

challenges the reliability of the laboratory testing that

establishes Ms. Peralta’s alcohol level.

CP 302.

' The blood draw performed on Peralta also did not comply with the safeguards
required by RCW 46.61.506 and WAC § 448-14-020.

6



As a result of this opinion, when the WSP asked Peralta to admit
the hospital blood draw results were accurate, Peralta denied it. And when
the WSP sought the basis for the Peralta’s denial in an accompanying
interrogatory, Peralta asserted the work product privilege. CP 44, 53-54.

The WSP filed a motion compelling Peralta to disclose the basis
for her denial, includiﬁg any reports that had been generated. Peralta
responded by asserting the work product privilege and citing Mothershead
v. Adams 32 Wn. App. 325, 327-28, 647 P.2d 525 (1982).

Clark County Superior Court Judge Wulle granted the WSP’s
motion, ordering the report be disclosed and, more significantly, imposing
a sanction that Peralta be prohibited from calling any alcohol expert at
trial: “Plaintiff shall be precluded from calling any expert not already
disclosed on this issue.” CP 106-07. After Peralta produced the report
pursuant to court order, she confronted the WSP’s toxicologist with its
findings during his deposition. CP 118.

Pre-trial, WSP made a motion that “Plaintiff should be precluded
by the Court order that was issued on June 29th, 2012, from presenting
testimony of any toxicology expert pursuant to that court order,” and, that
Plaintiff be precluded from using Dr. Brady’s report to cross examine
WSP’s expert toxicologist. CP 118-19.

The trial court granted the WSP’s motion stating that it was bound



by “law of the case” to follow the previous judge’s order. 1 RP 30.

Had Peralta been able to challenge the hospital lab tests or presents
an alcohol expert, she could have lessened the impact of the trial court’s
eventual ruling that Peralta was legally intoxicated as a matter of law,
which could have affected the jury’s allocation of fault.

C. The trial court ruled that Peralta’s discovery admission that she
was under influence of alcohol constituted an admission that she
was impaired to an “appreciable degree” as defined by RCW
46.61.502, as matter of law.

Whether Peralta’s consumption of alcohol had impaired her ability
to act to an “appreciable degree” was an important issue in the case. Proof
that Peralta was impaired to an “appreciable degree” constituted
negligence. Instruction 18, CP 361, app E.; Instruction 21, CP 364, app.
H. It also satisfied one of the elements that WSP had to prove in order to
prevail on its affirmative defense under 5.40.060. CP 8.

RCW 5.40.060 prevented Peralta from recovering if the WSP
could prove that Peralta was intoxicated, her intoxication was a proximate
cause of her injuries, and her fault was more than 50 percent:

it is a complete defense to an action for damages for

personal injury or wrongful death that the person injured or

killed was under the influence of intoxicating liquor or any

drug at the time of the occurrence causing the injury or

death and that such condition was a proximate cause of the

injury or death and the trier of fact finds such person to

have been more than fifty percent at fault. The standard for

determining whether a person was under the influence of
intoxicating liquor or drugs shall be the same standard

8



established for criminal convictions under RCW 46.61.502,
and evidence that a person was under the influence of
intoxicating liquor or drugs under the standard established
by RCW 46.61.502 shall be conclusive proof that such
person was under the influence of intoxicating liquor or
drugs.

The standard for intoxication referenced in the statute is
RCW 46.61.502, which provides in pertinent part that:

(1) A person is guilty of driving while under the influence

of intoxicating liquor ... if the person drives a vehicle

within this state:

(a) And the person has, within two hours after driving, an

alcohol concentration of 0.08 or higher as shown by

analysis of the person's breath or blood made under RCW
46.61.506; or

(c) While the person is under the influence of or affected by

intoxicating liquorf.]
RCW 46.61.502(1)(a), (c).

The case law interpreting term “under the influence” as used in
RCW 46.61.502 requires proof of impairment to an “appreciable degree.”
State v. Arndt, 179 Wn. App. 373, 386, 320 P.3d 104 (2014). The jury
was also instructed that “under the influence” requires proof of impairment
to an “appreciable degree.” Instruction 21, CP 364, app. H.

Pretrial, WSP submitted the following request for admission to

which Peralta responded:



REQUEST FOR ADMISSION 2:

Admit or deny that, at the time of the collision that is the

subject of this lawsuit, Deborah Peralta was under the

influence of intoxicating liquors.

RESPONSE:

Plaintiff admits.

CP 146.

Based on Peralta’s response, the WSP moved pre-trial that Peralta
be declared under the influence for purposes of RCW 5.40.060, as a
matter of law. Peralta objected, urging a distinction between simply being
under the influence of alcohol and being “impaired” to a level required to
violate the statute:

We’re not trying to withdraw that admission that we were

under the influence of alcohol at the time, but it’s a

different standard under the statute. If you have any alcohol

in your system, whether you’re a .02 or .04, you are under

the influence. You can’t answer that question no if you

have any alcohol in your system.

1 RP 77-78.

Peralta made clear that the level of impairment required to violate
the statute had to be to an “appreciable degree,” which WSP did not ask
and Peralta did not admit:

The question didn’t say, were you under the influence of

alcohol as defined by 46.61.502. It didn’t say, were you

legally intoxicated. It just says whether you’re under the

influence, which we admit. We can’t deny that, that’s
going to come in, but we still feel the State has to prove

10



that we were legally intoxicated.

And if you look at the statute it refers to the DWI statute,
46.61.502.

¥ % % % XK

And so you have to show not just that they’re under the
influence, but they were legally under the influence as
defined by that statute. And the case law we’ve had for 40
years in this state talks about you have to show that their
ability to operate a motor vehicle -- I realize she was a
pedestrian, but that’s the statute we refer to was lessened to
an appreciable degree.

1 RP 78-79 (emphasis added).
Nevertheless, the court deemed the response as an admission that
Peralta was intoxicated under RCW 5.40.060 and 46.61.502(1):
[ believe that she ought to be bound by her admission that
she's under the influence, but it's up to the jury to determine
... [w]hether it was proximate cause of the injuries, number
one, and also was it at least -- was it over 50 percent. —
1 RP 82-83.
The trial court reiterated its ruling after the defense rested and
while the parties were discussing instructions:
[ believe as a matter of law based upon the response to the
CR 36 request for admissions, that that issue has been
conclusively established in this case. That the Plaintiff
admitted being under the influence of intoxicating liquor at
the time of the collision. That's my ruling.
8A RP 1723.

The court incorporated its ruling into instruction 20 (8A RP 1725-

27) and the jury was instructed that the intoxication element of the WSP’s
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alcohol defense had been conclusively established as a matter of law:

To establish the defense that the person injured was under
the influence, the Defendant has the burden of proving each
of the following propositions: First, that the person injured
was under the influence of alcohol at the time of the
occurrence causing the injury. Plaintiff admits this element.

CP 363, app. G (emphasis added).

Had plaintiff been allowed to contest whether her alcohol
consumption impaired her abilities to an appreciable degree as is required
by RCW 46.61.502 (1), then the jury would have been free to believe
Christian Price’s trial testimony that when she picked up Peralta to go to
the party, she did not appear intoxicated; and while she was at the party,
she did not observe Peralta consume any alcohol. 4A RP 800.

D. The jury was not allowed to hear Tanner’s admission to
paramedic Heather Van Zandt that he was traveling 40-50 miles
per hour when he hit Peralta.

Tanner’s speed was a hotly contested issue. It was material to both
negligence and causation. Tanner gave a number of estimates — and they
got slower with time. 5A RP 1155-57. The last estimate he gave prior to
trial was between 35 and 40 mph. 5A RP 1156. The posted speed limit
for NW 78" where the collision occurred was 35 mph. 5SA RP 1137.

One of the first estimates that Tanner gave, however, was to the

paramedics who arrived with the ambulance within a few minutes of the

collision. CP 308. It was higher than the estimates that followed.
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Paramedic Heather Van Zandt signed a WSP declaration on the
night of the collision stating in part: “I stuck my head out the window and
asked the speed of travel — someone yelled 40-50 mph.” CP 225.

WSP moved in limine to exclude Ms. Van Zandt and the other
paramedics from testifying about speed, because they did not specifically
identify Tanner as the source of the statement. CP 153.?

Peralta included an excerpt from Tanner’s deposition testimony in
opposition to the motion. The added context the excerpt provided made it
reasonable to infer that Tanner was the likely source of the statement.
Tanner testified that he recalls the paramedic asking him about his speed
but denies telling her that he was traveling 40-50 mph:

Q. There was a statement from one of the ambulance

persons. And she says she arrived, and “I stuck my head

out and asked for the speed of travel, and someone yelled,

‘40 to 50 miles per hour.” That’s what she states in her

sworn statement.
* ok ok ok ok

Q. Do you recall her yelling out the window and asking
what was the speed?

* ok ok ok ok

A. Ido recall at some point, I think -- I'm not sure where
they were at in the assessment or care of the patient. |

recall one of the paramedics asking at some point -- and [
believe they were exiting the rear of the ambulance -- for

* The paramedics cosigned a Prehospital Care Report stating that the speed of
impact was “~45 mph.” CP 308-309. Paramedic Jillian Kellet also signed a WSP
declaration on the night of the collision stating “CCSO stated per Trooper; car was
traveling approx. 45 mph.” CP 153.
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the approximate speed of the vehicle. And I recall saying

about 40 miles per hour. Idon't believe I said 48 to 50

miles per hour. That could have been somebody else she

asked. I'm not sure. I don’t know.

But I recall telling them, or one of the —at some point, somebody

asked me. I thought it was one of the paramedics. It could have

been one of the deputies exiting. I don't know. Irecall answering
that question with it about 40 miles per hour.
CP 216-17.

In response, WSP argued that in order to be admissible, Tanner had
to admit to the content of the statement, which he would not do: “Trooper
Tanner never adopted the statement; not at his deposition, not at the time
of the incident. When he’s asked about it again, he says, I remember
saying 40 miles per hour.” 1 RP 17.

The trial court agreed with WSP, stating: “I would prefer to grant
the Motion in Limine unless the door is somehow opened that there’s
reason — that the testimony will be different than what I've already seen in
the record, which directly attributes the statement to Trooper Tanner.”

1 RP23.

As a result, Peralta was unable to use the paramedic’s Ms. Van

Zandt’s testimony to impeach Tanner’s testimony that he was traveling at

a “perfectly reasonable” speed for the circumstances, approximately 40

mph. SA RP 1112-13. And that it could have been lower. SA RP 1156.
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E. The jury was not allowed to hear the testimony of Luann Pfleiger
to rebut the WSP’s charge of recent fabrication by eyewitnesses

Rick Riddell and Guy Kirchgatter.

Peralta obtained the WSP investigative file through discovery. It
contained a dispatch log thai identified the name, telephone number and
address of an eyewitness to the collision. 1 RP 169-70. The file did not
contain a statement from the witness. /d.

Peralta’s investigator located the eyewitness and in the process
uncovered three more eyewitnesses to the collision. 1 RP 172-76. All
four eyewitnesses testified that Tanner was driving without his headlights
on at the time of the collision.” 2A RP 218, 233, Riddell, R.; 2A RP 273-
75 Kirchgatter, G.; 2A RP 302-04, Ashe, G.; 4A RP 923-25, Ashe, R.

In opening statement, WSP implied that the four eyewitnesses
accounts were fabricated several years after the collision:

Now, unlike some of the witnesses whose testimony you

will hear in this case who came up with their story several

years after the event ... .
1.RP 127

After eyewitnesses Riddell and Kirchgatter testified were cross
examined by the WSP, Peralta offered the prior consistent statements that

Riddell and Kirchgatter made to Ms. Pfleiger on the night of the collision

to rebut WSP’s claim that the eyewitness accounts were recently

* One of the witnesses, Randy Ashe, died prior to trial. His deposition
testimony was read to the jury.
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fabricated.

WSP objected to the testimony as hearsay. The court sustained the
objection — “my best read of the hearsay rule is that we’re looking at a
sustainable objection there.” 2A RP 327.

Ms. Pfleiger would have testified that on the night of the collision,
Mr. Riddell and Mr. Kirchgatter told Ms. Pfleiger that Tanner did not have
his headlights on at the time collision. 2A RP 324.

With no prior consistent statements to restrain it, WSP was free to
argue that the eyewitness accounts were not only recent fabrications, but
were the result of Peralta’s investigator’s undue influence:

You know, part of the difficulty is that their statements and

their collective recollection, aided with the help of Mr.

Bloom’s investigator some three years after the incident, a

lot of time had passed, a lot had faded.
8B RP 1922.

F. The jury was not allowed to hear the testimony of WSP Trooper
Greg Riddell to rebut a charge of recent fabrication by his
brother, Rick, who was an eyewitness.

Eyewitness Rick Riddell was in such close proximity to where the
collision occurred that he was the first person to render aid to Peralta.
2A RP 228-33. Rick Riddell testified that he told investigating officers at
the scene that he was an eyewitness to the collision and provided his name,

address, and telephone number. 2A RP 221. But when started to tell the

officer that Tanner did not have his headlights on at the time of collision,
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they did not want to talk to him anymore. 2A RP 221.

When no one followed up with Rick Riddell, he called his brother
Greg Riddell, a WSP Trooper stationed in Spokane, and told him about the
collision that he witnessed and the lack of follow up. 2A RP 232-33.

Plaintiff offered the deposition testimony of Trooper Riddell to
rebut the WSP’s claim that Rick Riddell’s account was recently fabricated.

Trooper Greg Riddell confirmed in his deposition that shortly after
the collision, his brother contacted him about the collision that he
witnessed. 8B RP 1853, CP 538-40. Trooper Riddell also testified that he
figured out that his brother had witnessed the same collision that involved
Tanner and, as a result, reported it to his supervisor, WSP Sergeant Chris
Swaggart. Id. Trooper Riddell testified to his knowledge, the WSP did no
further follow up. CP 540-41.

WSP objected to the deposition testimony, arguing that it was
“improper on rebuttal to all of a sudden introduce new witnesses covering
-- I mean, this isn't responding to anything that the Defense put on. This is
just wanting to introduce new witnesses in rebuttal and attach new
matters.” 8B RP 1854. Trooper Riddell had been listed on the WSP
witness list and Peralta was not aware that the WSP would not be calling
him as a witness until the day before the offer was made. 8B RP 1855.

The trial court excluded the evidence on a different ground,
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however: “Rule 403 allows the Court wide latitude to exclude on the basis
of prejudice, confusion or a waste of time. And the Court is inclined to
deny the offer on that basis.” 8B RP 1854.

Because Trooper Riddell’s testimony was not admitted, the jury
was left to believe WSP’s argument that Rick Riddell’s eyewitness
account was “aided with the help of Mr. Bloom's investigator some three
years after the incident.” 8B RP 1922. When in fact, both Trooper
Riddell and the WSP itself was aware that Rick Riddell was an eyewitness
to the collision well before Peralta’s investigator contacted him.

G. The jury was not allowed to hear Tanner's admission to WSP
Sergeant Rhine that he did not see Peralta before hitting her.

Whether Tanner had his headlights on at the time of the collision
was a central fact in dispute. As mentioned above, Peralta presented four
independent eyewitnesses who all testified that Tanner did not have his
headlights on at the time of the collision.*

Tanner of course denied that his headlights were off. 5A RP 1107.
He testified that he saw Peralta in the middle of his lane, moving from his
left to his right, well before impact. 5B RP 1161-62.° Whether Tanner

saw Peralta before impact is circumstantial evidence on the issue of

4 2A RP 218, 233 (Riddell, R.); 2A RP 233, 273-75 (Kirhgatter, G.); 2A RP
302-04 (Ashe, G.); 4A RP 923-25 (Ashe, R.).

% This testimony is contradictory to the physical facts which indicate that
Peralta was hit on the left side of her body. 4A RP 739-40; 6 RP 1348-49.
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