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A_TDENTITY of THE PENITIONER-
1l ComE Now SYeven L. Cool<, appellant, -~

Il

P4

~llactin 4. pro se SeaKing (eView of Hiw_opiwion
below, T

B_0PINION BELOW

| Cook seoks review of Hhe court of agpeals
i decBion) endtred November 9, 2015, _OpiNion)
s attached ot Appendix A. (Stafe v CooK)

o TSsuEs rESENTED for KEVIEW

D Prosecotors have o duty aot Jo_misshk tho oy,
_Jond Hhe low_perfainivg to the buden of proof.

4 ’ P

beyond . veasonable dovkt 15 particolarly impodunt,

M bedrock of our criminal ustice suskem. The _

. llprosecutor _hare vy ved ,.QYEW@L‘E&[ lyﬂ%hw/:jﬁcjm dowd
_ldots_yot_mean a _reason_Yo_dovbt. Does i -

[lvtortion_of the_burdess_of proof refuire_revewsal of

Z)f%sze dff/f/nﬁéﬁw“,a:rfiZzgﬁzZi_L/}CJegyf&de

wpelluntls_con Vichon_ %

envre_a fair wrinl, Here, couwe] faded 4o objeck
o prosecotorial arg 0lnt ot ondermined the

M M o deQML_O{MﬁKD_walQQ{O nd _a Yeasonable dovlt, Musk

— loppellan Hr Convichon be yeverjed for Neffechve
_oSsiSkemce of Counsel

- \permren Pk REMIEW fAGE



|12 Adeguade iNveshaations are reguired 4o ensore
due process and a fair il Heve, e alleged vicim

| ,M.0\”6720/,,Maﬁfoo/(_.)‘/\/)”erkd veral Fivgers whith were

Covered with.massage oil iNfo_hor Vagina yet the

\ofer who fook_hoy report hiled 4o hle swabs xkes

 |imwtediafely do procure phsital evicdence . Then the
. ||Stafe failed o it for DNA on Hhe four SwabS that

were eventualy 4aKen and failed 4o Jot the swabs

- iNveshgafe and Jest ¢

fonﬂawo{maﬁaﬁau ol Does a fallore 4o
physical evidence Violafe dve

orocess' 7 s o obztau/mcol!ecﬁoﬂo%fwabprefudlé/aﬁ

) Effechie assUtance of Counel [s veguired 4o
lensvre o daiv drind. e, Counsel failed 4o have
|ithe Swab$ faKen from RobiNSoNs vagina tested
v douch DNA and for traceS of mossage ol . usk
. Jogpellant’s Convichlon Ye yevered for ineHechve
asSutance of Counse)”

—

B doe_process. Did e failvre o 4t H

5) Soppressing_evidonce from Y yury violades
_Swabs

for_touch DNA evidonce and

o _of ol 01017 = \- o

_icook access 4o clefense eyidence ond was e

I A Hest o Suppressin of evidenice T

~ Cook Luas Charqed with jndeceat Iiberties

| PETINION For feviey  AGE 2




| e O —

by foveible compulsion and second -degree vape.
| The jury_acguited. Cook of Second-deqree vape
bt found _lim guilty of the jndecent liberties chame.
The Courtimpased 68 months_to_|iFe (N confinemen

pnd . likehme of Com mowity_ Cusfody, N

L CooK 1S 64 years old and_has ne criminal vecod.
. He became a massage Huoplit do_belp_people 1oho_
. had phylical _ailments. He worked at_Several cliwies

- ond _wad_building his_practice.

’

. Cook massaged RobiNSen four fimes_with ne incidest.

|| He aqain mosiiged Kobimsow July 6., 2014, Robinison

. |repeatedly _dropped Yo Sheet and exposed hor breasts
|pnd fregvently lied on CooKs ymassage dable fully nude.

. {LooK procezded with Yhe message accordivg 4o e client’s
 Comfortlewe|. T
il During the massage, CooK. did nofice that Kobijson)
_ [ Hinched “bot She Swdl_nothimy So he Simply procesded
with the_Mnssage. At the end of e nasiage he
Hwnifed for o I8 dhelobby yut Jike_on prior occaifions.
—Be admilts 4o be fiendly with Robinson.He. osked

her 4o_grab_ov_bife Sometime and_discussed schedulivg

Haiv_nek_agpointment.. Robikon Said She iuas_going_

_Jon vacorflon the following. week and could not stay fo_
] de{ule_&mafpowﬁwm{— .
1 Cook _called Robiason M'ﬁméjaﬂﬁmﬁ?@ Al
o Ischedule another mossage session). Days loder, Zook

las GWWWJ ..«loc/\_,,Lynanood.“.qu,.fce doftchves. |

- |\PETINIoN  por rEVIEW  HAGE 3



i Two ,daqj ofter Hu Julc/ [2 W)Mm?e o

Py 8, 2014, Robiuso allesed ook helol har
. dowN uSiNg pressure on her lower back while.
[the insersed several finoers [NYo hor vagive clear

| Uﬁ’}@ M kKnueldle. _Robinson. Safd._Cook wed falr
Jpunoonts of mevsase ol and Staded his figers

e e s
f @%&(meo(m@nm Wy, Zold, ..

Al on dly 10, Zeby, Lynnweed defectiie Aredt

—o)lowed Upw "t BobiNfon omd desaribed o sexvel
_|BSSaUlt eXominadion AS Y iNtrUSTUe” and She lef¥ iF
Up‘lﬁ Robinson 4o ﬁ@f .W‘,@Xamlﬂaj?a/\)r'ov not-The
. |eXom was done et day by a fovensic nuse.
L The fvensic nuvse destifed Yot He exam waS
~ |faken four dows afkr He allesed assavlt but thet
ey vovlenely would do exanrs &y much as seven
—|ldawp aHer an agsavlt. Pnd Stated Shet DNA could
e found even affer four doys .deley iN conduchng

HZ&&XQ/M/ nMfTon, She _alio ’, 6)(,?,/0»1'4!@4 N Covurt how

L SwabS_Condaingd. only & denice_of exaofly

whert the_Swab Hp Fouched and She explajped .

Mo Vle‘H%S WibS_around inside Robinsons. VAN .

_INo_sivabs were wed on the vaging lips er ovbide.

.M-m\)qglwﬁ.,.. o |

~The nuge found e bruising or travma, which was
lonsisient both with Rebimsons account ond with

 |moth ing o all hawing hoppence.

\feTiol ror rEVIEw  PAGE Y



0 The foor Swabs taken from e (Aside of Ms.
(ZQEJMOA)JVaﬁ)NdWWWMYLO%fd'fOLDNAor
| Imastage ol according to the Stafe. The Shje
o Conk’ndﬁd %ﬁ*ww 3F.DNA was ound on Y Swabs
I wold be consithent vith Cook hawivg_accidontely
ooched  Cobitons vagina 08 _Arnelt_claimed Cook

ol doubk s also: an abiding belief v the
- \PETITON P

il take Isswe Wwith and He nshruchons_do.
| 66:10 nd o reayonable doobt 15 not a reason
B J\DMd ovbt:_The INstvuaions debine it o

L e differeatly, TH'S nef areasen o

~lhod sald durivg, our INriew daus ofter the alled
oSSlt, Thave 15 absolutely no_physical eviclenze o
orroborafe Robiksons alleqodiops against Cook.
o The Staes only evidence i Kobinon’s Smeny af
'#ml,w]amjffoo/g R R
~ |l During dosrwjavgvmzﬂﬁdefen}eéoume)a@ el
| Hhore_were mony (eaSoNs to_dovbt W Siafes case
Buch as Hhe filure do Jest e g I'Nog) Swabs o
— {DNA_or even matsaqe ol and INConsiStences N
LT xebuttal, Yhe prosecutors Hhome was Hhat the
builon of f)ro_o:.‘__loﬂyo.md.,_a.ﬁ-reeo oz\)équewaLauLtdo&Ln of
__|lmaun_a yeaSod e doobt:
AL 7 OF covrse, howe_are momy Shndards

. of pioof ot there'S_one Hhing that T

,, Q{Q&)lo‘)’e J}V_Jaqj ﬂwhatbayond A Yonable

iy e s



o 750 IFS not @ veason 4o dobt. Gee,

| Tquess Huwe was o Small Chowee ot
e DNA covld iae beon reavered on

| He Swab Yot was also used 4o Josp

| WheHer She had any Sexual ly#mmm#ef/
. dbeas. THs pot & dovbt'do av elemant

1l of Hu olense . THs not o vewsowable
. dobt. Tt moy be for yov, but Hhats.

for _your defermivadon, "

| The yory ond Cook ot quilhy of Vhe rape Charse

4

|[buf foond Wim guilhy of Yo indocent liberties Gk
 |appesled. The Cout? of Appeals afbrmed by way of
ot ungublished opinion) on November 9, 2o0lS. See

) Af/? A. (ooK mofioved 4o reconsider bot the
| Court denjed Yo reconsidemion: App. B- CooK
|iow seeKs review by the Loashinglod Sipreme Court.

| E_Aequmenr ww? e swwo fe AaerEd

_\_THe peosecumes ArGUmMENT mirimizInG THE
| BURDEN OF RR00F TEMIED Cod H e TRIAL.
mfvwwef nnecence. and Hie Correszoncd 1',«,93_*;%%,4

~ Jlourdon of py

beqond o veaonakle dovkt foyms the

\berocik of our Crimival JUstice JyJJ&m Stafe v Lennetf,
~ lle] Wnzd 303, 315, [6S P 34 24| (2007) When & .~
_Iprosecutor misstares He law perkaiming do Ha burdey

of Proof, Here 15 a oqraie YK tHof Hie |y will be
||misled and Yhe accused fhorel d?ﬂved of his
er1Tien fae /EV)el) Aok &




ov her Constitotionial de Process rght-te a falv hal.

 Istale v Laawren, 165 Wnzd 12, 27-28, 195 P 990

—(2008),; St v Daven VO4K.J:,_~_/AOOA“(/0/') 2757, 763,
615 P2d 1213 (1584), Stide v Fleming, &3 won. App
e, ,ZIJ:/H,,M;?.ZM/"_E U 1076 (199). . ) ﬁ
B prosecvters_milConduct is_revers ble error when M
Mﬁom@nﬁﬂa&j mproper.cud,_under e circomstance;, .
—_Lpweydice. resvled. T re Per. Rehaint of_Glosmany,
175 n 2d 696,709, 286 P.3d 673 (2012). The mewe
__ failve o objech 1ot (waiver tlen o (NSHUCHON coold
. \Vave_cured Hy pieydice ond Hu_prejudice had o sdbStautn)
—_ikelihood of alec
- lkgp W, Yib, 335°P.3d 528 (zo1) (citing State v Emery,
7Y Wn. 2d 741, 760761, 278 P3d 653 (2012).
1| Her, m,,,pmecufvrCommfh‘ﬁdApn?/udl'cm’.,,.A.M/'jéonduc,ﬁ_w R
o when e ouged, ” Beyond a yeasomable dobt [s ot
—lacrasson fo doobt. " To (o mfouﬂd .,,ﬂw_f‘mb/@m_,; he_alio
o 99324661 A recsonable doubt Standard vas Something
1Gl( .
|t palen Mstruchion 7 :
1¥0_doobt.. T Says what beyond o rewsonable_dodbt 11

o a)ia_}_a,nmabl',djug “peliel v He frith of Hu Chawgd o
_{Tatls your Standawd.”. Four fimes, . prosecotor told
ﬁwﬂ-ﬁ,yr_y_,tem onable_doobt (S not a rewen o dovbt.
_ |See_Briet of Agpellant p 9 for Tonscript Citafion
1 This srgument diSkorted and minimized the. burden
Oﬁ(mof ond gty o yevevsol_of Cook!s Convithont- .

Ny He verdich . St vV Fikson; 183 ton..

onthom_He “abiding beliet" alSo reguired vnder
ge_,s{zded./,«It’;_ﬁnofw@_v_z@@w_mw .

\PETIrIeN) Fog KEVIEW  pRGE 7



| "Slalements made by Hhe proector or detense 4o Hhe
1jvry must be Confined to e [ow o Set Forth 1N Yhe

| insructions qiven by He Court, " Daven port, 100 W
\2d o Teo, state v Eshil, 80 ln.2d 196,199,492

_\Ped 1027 (1972) Specifically , o prosecotor_may not
o Mﬂﬁv,hwélﬁ# O(Pj?m,’,\),;z f 7
e veasonable doobt j closing argument. loarren , 1bs
b2l ot 2627, Stede v Cloweland, S§_Lon App 639,
|47, 799 P 2 SYe (1990). The Em)ecu}mo’” rpetd
o OJvaeij R4 ,.,rewwaélgdoa t dots not Moam a.
—ir@son to dodkt were au INCorect Satesment of [aw)
Wt vndeymined Yo bordes of Wmofb@/onda_
T%ON&\L&douH L B
" [A] 'reasowable dodbt, at a minimom, is one based
 |ypon YeasaN ' Bennett, 1b] ton 2d af 31| Cgooting
L Ed 2d 583 (1994). (washingtans. padlers vy iwsintion)
~|eplains, " veasonable doubt IS one tor whitha réasow
exits - " Wag hiﬁj s _bachce, thllen Juryﬂrﬁwoﬁ'OAU‘;

—loviminel wPic .00 (3d &)~ Undey thts inshuckon),
LT@OU oNable dovbt Moans a reajon ,n%a,f.,CMZ}Q)L&Q/Q&UOA_AM,ﬁ,__.

b ookt o “resson o dodlt

~

wile Hhe yury need not be abke + fam}ﬁ”ol
1Gson) for doobt I order Yo aCguit, it Hhe jury

PETITION  Fof FEVER — FHGE 8

Heborden of  proof- begond

|| e prsecdters axgomant 1N W5 case makes revovable
|idoobt soond fllusive and )l Uory- The a)érjumwf.aﬂdg/mxbej

e freSumption of innotence by ma
|dodbt agpear meanimyless. .~ T

iy venwiable



‘Hw,‘uru/ o f 47;/10,&3 ;féma/\lﬁuz-&)odlaj‘i.,deﬁzcuLan.(y% A
lon an “alldivg belief in the heth of Yhe chawmes.t

—m——————

|\ enfifies sudrareason), V05 @ doby o acguite
o %-P(D)fcuhrj | _a@ﬁ)méxﬂf IN ¥ WW)’M/M/@A
| becowse it eSSentiolly invifed He jury Yo Sef aSicle

valid ewous o doobti The preselofor encourased

ok 23+, A prosecotors disresard of ci Loell-esiablis
VO\Q&[M Such S Hu borden of proof 15 Hagrantand

| Misstakments of law partaiving o fhe buden of
~proof Cwtnor be eagily dumiissed Fleming 83 Lon hpp

|| T Couttof agpeals decision (an not be_Sguared
_with_CooS_conittutioval tight Ho & faly trial.. See
6, 1Y _oumend. VS Lonshtvhod ; Ark.t 88 3 and
122 (Vash. ConsHbvtiod,

lill-iolentontd milcondoct: Fleming, 83 Lin Agp at 214,
| The Cowt of appeals decision found ue_error- Slip

. op.atp. . The Coort Sugaests that e jory was
 |read the_jnstrucnon and Hhot the prosecutor mevel, .
_10F e Clarges \ was part of Hu patern [mSrehon).

| Reading e jury instruction did not cure Vhe
Sstadement of tho low. Fhe prosecutor read the
_llinvoction butplaunted o mis [k
| (nStruchon Indo Hu mivdl_of the jury. The
——|prosecutor hld the jury What they Shouldd undorstand
M INsruction v Say autd Fold Hown viof fo think
1of teasovable okt a5 regoons fo doukt”

prefation of ot

- \RETIDe Rk eeviEW  fee 7



“The Courd shodld acieph review of #is claiim

 |[because Hoe opiniom (S Conflict with dechiionss
|of He Supreare Lou? and 10 Conflict with otter

Lot of Appeals dacition. KAP 13.9.(6) (), (2).
2 COUNEL wihls TNERRETTIVE W NG 0
N O8er WHEN THE ECYIoR (IWDERIWED

| THE BHLEN 0F PEDOF Dubitly BB

ol The Six#h aumendment as well as Brbcle |
|| Sechon 22 of e (Nehivglon Lompon gwuantees
— |ty vight to eHechie alifance of counse) for e

 lbdempe of an MOUECIP%OM o

A e porpae of Coonel 13 s ensure thatrial is
fair, T (s deficient perrmance 4o fail o objeet

|t Yhe procotors argunent ndorminiy the borden
. |pf proot_and Ve predice IS obvjow. Had coumel
Nlobjetted, a cvrmafive inspruchion woold have been

o given. Both prongS_of e SvicKland Sest howe_been

afishied_in_#is Cap._SWickland v Washinsdon, 466

0. 668,104 5. CF 2052, S0 Ed 2d 674 (1184),

| Heif ¥ j,,KfaJom,Lﬁ_lr/'.w,_Co mdwlenk éo,ume,',@ ) wa)(d have. o,é//eake/mm L
Mo He bledant miSikiemenst of the _burd%of,/ yoof. clurl:@ R
|t proecohors vebuthl closivg armument. Covnsel failed "
4o proerve exror and filed o oblain. curafive instrvctisn,

Al This Gourt Should acept review of Hhis claim_ondsr

AL BYWLO), (2.

\wermon re aew moe o



i

e

13, THE STHTE ABUED 70 Compucy pn ADEDUAR
©JNVESTIGATIeV INTO THE ALEZADoNS 70

|| VERIFY THE ComAsmT BY THE AlcaeD Vo,

1 Due process and faiv Hrial are not just-mere
_ o ||{erdS. Cook )5 IN priSoN Now Convicted of a crime.

. |based goley on_Hhe_word of flobifon)= .
1 Robinson repordd a Sexval assavlf-on Joly
8, 20 and M police officer, who 15 not traived
N foresic science d@&l'é,l@olh,_notjnﬁju?gdﬁégmfa’éf |
Kt for RobipSon. Two days. |oder, Amett doey
& follow vp and doés Svg9eSt A Yape Kit_but Jells
||Bobinson the 1e5t s “Tnprusive” and Jeaves i+
~|opto hor o have the intsive examination done.
Ul Robinon has He exoun dore_and prwel,
llwho is net trained iN foresvic. Science decides net
o dest Hue Swabs, The presecotor, whio v not
_|ihoined IN forensic_Science _decides not fo dest
e "H/lﬁ.jfx\)ﬂw A ,J O . . U ,
Ul The Sjade has_ physial evidence in Yheir pasiessiod
o |lwhich can prove Yhat no Sexval assavit ever
~ happered. GooKs hands were Covered v oil.
_The forensic nue staded in trial that Yhe Swab
o |[hips would only Contain._evidesnte colleckd af
o M*_,Q),(ac/fﬁpot_%m ) waé%.h'p,.,‘%_u,ohad,%émwonly.
Mook swabks$ ; four IN Hofal, of Hhe ke of s,
—1IRebjasoNs vagwa.
Il Due process reguires (ooK ke givem o falr
_llthance fo defend aqajmst the chowges. See.
Perimon e ReVIiEW ppGe v




5,14 amend. US. Const. Mt. [ Sec 3, lwash.

‘_..LCOVISJL-.AﬂdCOOK,.I"S&/IHHM to a fuir e,

l6thamead. V5. Const pat | Sec. 22 Liash

ConSt._

lGenvlc

Hore was Slim o none..

[ 5 fouch DNA From Cook iNide Jeobinsons$

ETITION Bof CEVIEW ARGE 12

| The State has an ebligahen Yo sak jushce.
~Tetrial 1S & Seauch tor He twlh. Teshmony
115 only ong Component of o frinl. The Shk of
[washivgfon _is_beloming o _used o
o Hgow ‘Without phyiital evidence Yhat even
- |lwhen Hey have phical evidence | Hwy don'r
1l CooR was bY qeans old and worked for Homelopd
. |[seority af one point. He newer even had a sivgle
_Jlawrest: No cramina] .|/lf5+w7__g o Cver, The Safe
. |[tried Ho explain Heiv failue do det e Swals away
by Saying oh it would jut be (onsittent with o~
stalemient made by CooK eyen (F DNA was fournd
. faud Said the delay iN Colleching the Swals made
| ¥hoan feol thot the like lihood of evidenice beins

oblamwmg

Bk CooK maintains ke never made omy Stadement
it e pccid &m‘mh{ douckgd Ro loIMJOAU\/a?/Nf\ S0
|t find DNA on Yo swabs wodd hove impeacked

Ahivn. And event i Cook had accidentaly Jovched
e oufside of Robirsons vagina, the swalbs only
|Contnin @vidence of what 15 iNSide Robinsons”

\vaging. The dests wavld be evidesnce of whether



|l The Stk adwmitled in rind Hhat they the
ore e Cavse for additioval delay iN Gllectivg

_oilebdfees. o
i The Smde_Kuows Yhot yape (afes are emofjomaly
—|Chwurged and that Yhe yuros_sympathize with fhe
—|loccuser. The_Stade decided Ho_Sove money cnd
~|Inow GooKS Convichion {S bsed Soley on Rstimeny
—Jlewd No_Corrokorafing evidence.
il The rial could hawe been stopped a5 soon_aS
e forensic_examinver estified thot evidese of
. lsexoul el @i be TaKen op to a weelk loder,
| Side_had o INGenfive theugh. Why pay for.
the lab woK whon Hey can_ just tely on the

nselyes

Mo exam done, Yo State admits they ailed fo
ufet the evidente. Thoy dieln'¥ tant fo pay He

vagqina_or Myaces of oil, whith Should be_present '

_|[iF GoKS fiwsprs were ammed juside Robiusons
vagina three imes v Yhe KnveKle.

llphysical edidence. Then even afler Robinson hey

—i

vty 1o Convick without a_Shred of euidence.
L The Stak Afaled o (Nvestigade the case and
'H'lﬂéon Ul'OhoNﬁhoold_bﬁﬁoyéVjWNéd_W.Swnéé
—_|iShould now be dested for touci DNA and for

Mrates of mossage oil. TF peither ae toond, F

_|proves. Robinson Nied about Look fingens beins
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON,

G-

)
) No. 72619-6-1
Respondent, ) =
) DIVISION ONE (=] .
V. ) = :
: ) . )
STEVEN COOK, ) UNPUBLISHED OPINION
)
Appellant. )

FILED: November 9, 2015

SPEARMAN, C.J. — Steven Cook, a licensed massage therapist, was
convicted of taking indecent liberties with a patient. He appeals, claiming that the
prosecutor committed reversible error by misstating the burden of proof and that
he received ineffective assistance of counsel because his attorney failed to
object to the prosecutor’s misstatement. In a statement of additional grounds,
Cook asserts that the State conductéd a faulty investigation by failing to promptly
collect deoxyribonucleic acid (DNA) evidence and raises several claims related to
this allegedly faulty investigation. Finding no error, we affirm.

FACTS
Cook became licensed as a massage therapist in December 2013 and
shortly thereafter obtained employment at a chiropractic clinic. In June 2014,

N.R. began receiving massage therapy from Cook as part of her treatment for
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injuries sustained in a car accident. She received four massages from Cook
withouf incident. |

N.R. received a fifth massage from Cook on July 6, 2014. N.R. stated that
during this appointment, Cook pressed on her lower back with one hand so that
she could not get up. She stated that Cook massaged her genitals with his other
hand, tried to kiss that area, and repeatedly inserted a finger into her vagina.

N.R. reported the incident to the police on July 8, 2014. On July iO, 2014,
N.R. met with the detective assigned to the case and received a sexual assault
examin.ation from a forensié nurse examiner. Aé part of the exém, the nurse took
swabs of N.R.'s vagina. On July 15, 2014, the investigating detective and her
partner-interviewed Cook. Cook stated that he accidently touched N.R.’s vagina
during the massage.

Cook was arrested and charged with second degree rape and indecent
liberties. At trial, the detective testified that she did not test the swabs from N.R.’s
sexual assault examination for DNA evidence. She stated that she decided not to
test the swabs based on the low probability of obtainiﬁg DNA evidence.
Additionally, the presence of Cook’s DNA, if obtained, would be consistent with
his statement that he had accidentally touched N.R.’s vagina.

The forensic nurse testified regarding the sexual assault examination. She
stated that it is standard practice to take swabs during a sexual assault
examination if the exam occurs within seven days of the alleged assault. The
swabs are used to test for sexually transmitted diseases and may be used to

obtain DNA evidence. The nurse described finding DNA evidence from digital
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penetration as “not highly likely, but it is likely.” 3VRP (Sept. 23, 2014) at 210. In
N.R.s case, when the exam took place four days after the allegéd assault, she
described it as “possible” that there could be DNA evidence. Id. at 210. She later
described finding DNA evidence on N.R.'s swabs as a “slim possibility.” Id. 218-
219.

During closing arguments, defense counsel emphésized the State’s
burden of proof. She argued that the State had the duty to present evidence and
that it had failed in that duty by not testing the swabs. On rebuttal, the prosecutor
took issue with defense counsel's characterization of the burden of proof and
read the pattern jury instruction aloud.

The jury acquitted Cook of the rape charge but convicted him of indecent
liberties. He appeals, ciaiming that the prosecutor distorted and diminished the
burden of proof in closing argument and that his counsel was ineffective in failing
to object to the prosecutor’'s misstatement.

DISCUSSION

To prevail on a claim of prosecutorial misconduct, the defendant must

1

establish that the prosecutor's conduct was

both improper and prejudicial in the

context of the entire record and the circumstances at trial.”” State v. Thorgerson,

172 Wn.2d 438, 442, 258 P.3d 43 (2011) (quoting State v. Magers, 164 Wn.2d

174, 191, 189 P.3d 126 (2008)). A prosecutor is “entitled to make a fair response

to the arguments of defense counsel” during rebuttal. State v. Brown, 132 Wn.2d

529, 566, 940 P.2d 546 (1997). A prosecutor's comments are generally only

prejudicial if there is a “substantial likelihood the misconduct affected the jury's
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verdict.” State v. Monday, 171 Wn.2d 667, 675, 257 P.3d 551 (2011) (quoting

State v. Yates, 161 Wn.2d 714, 774, 168 P.3d 359 (2007)). If the defendant did

not object to alleged misconduct at trial, the issue of prosecutorial misconduct is
waived unless the misconduct was flagrant, ill intentioned, and could not have

been cured by an admonition to the jury. State v. Weber, 159 Wn.2d 252, 270,

149 P.3d 646 (2006) (citing State v. Stenson, 132 Wn.2d 668, 719, 940 P.2d

1239 (1997)).

Cook asserts that the prosecutor misstated the burden of proof. He argues
that thé prosecutor’s discdssion of “a reason tb doubt” minimized fhe State’s
burden. Brief of Appellant at 9. He further argues that the prosecutor suggested
that the reasonable doubt standard was something different from “abiding belief.”
Id. The State argues that, in the context of the entire closing argument, the
prosecutor’'s statement was not error. Alternatively, if it was error, it was waived
because any prejudicial effect could have been cured by a timely objection.

The “reason to doubt” language that Cook objects to first appeared in
defense counsel’s closing argument. Defense counsel emphasized the State's
burden, stating:

| want to take a moment and talk about this burden that the

State has because it's incredibly important. It's the crux of what

you're dealing with. Because when the State charges a person

with a crime, ...[t]hey have to bring all their resources, their

money, their power, everything they have at their disposal and

put it out here as evidence for you to hear. . . .

4VRP (Sept. 24, 2014) at 30-31. After describing lower burdens of proof,

she stated:
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The State's burden here is higher than that. And it's higher
than that for a reason, and it's a bit of an intelligent twist because
you may think he’s guilty by clear, cogent, and convincing
evidence. But if you have reason to doubt the State hasn't

proven to you beyond a reasonable doubt that he's guilty,
you have to acquit him.

Id. at 32 (emphasis added). She then reminded the jury that the State had
not provided any corroborating evidence:

| want to talk a little bit about [N.R.'s] stories and the
problems with the stories. | can't emphasize enough to go back
to the fact there is not one additional piece of evidence to
corroborate what she has said. The State's evidence is based
entirelyonthat.... .

Id. at 33. Defense counsel argued that the swabs should have been tested
for DNA, and that the State did not meet its burden by failing to test the
swabs:

The DNA, if swabs were taken --and my listening of the
testimony was that it was likely or possible that there was DNA
on those swabs if it had been tested.

So the swabs that were taken from inside of her vagina
showed his DNA. That would have been evidence the State has
-- did not get tested and did not put before you. That's their
burden, their duty to do that. That's lacking — that's evidence
that's not here.

Id. at 35-36
On rebuttal, the prosecutor took issue with defense counsel's use of the
phrase “reason to doubt.” He argued:

Of course, there are many standards of proof, but there's
one thing that | take issue with and the instructions do. Beyond a
reasonable doubt is not a reason to doubt. The instructions
define it a little differently. It's not a reason to doubt. It says what
beyond a reasonable doubt is also: an abiding belief in the truth of
the charges. That's your standard.



No. 72619-6-1/6

Id. at 44 (emphasis added). The prosecutor then read the jury instruction out
Iou'd: | |

The law simply requires, “A reasonable doubt is one for which a
reason exists and may arise from the evidence or lack of evidence.
It is such a doubt” --and these are to an element of the offense —
“as would exist in the mind of a reasonable person after fully,
carefully -- fairly, and carefully considering all of the evidence or
lack of evidence. But if you have -- if, from such consideration, you
have an abiding belief in the truth of the charge, you are satisfied
beyond a reasonable doubt.”

Id. at 45. The prosecutor also rebutted the suggestion that the State’s decision
not to test the swabs was the basis for a reasonable doubt about Cook’s guilt:
So it's not a reason to doubt. Gee, | guess there was a small
chance that the DNA could have been recovered on the swab that
was also used to test whether she had any sexually transmitted
diseases. It's not a doubt to an element of the offense. It's not a

reasonable doubt. It may be for you, but that’s for your
determination.

Considering the entire context, Cook has not shown that the prosecutor
undermined the State’s burden of proof. Cook does not dispute that the jury
received the proper written instruction. The prosecutor did not replace the
instruction with his own paraphrase, but drew the jury’s attention to the pattern
instruction by reading it out loud. The prosecutor did not, as Cook argues,
suggest that the reasonable doubt standard was different than “abiding belief,”
but emphasized that “an abiding belief in the truth of the charges” was part of the

pattern instruction. 4VRP (Sept. 24, 2014) at 44. Considering the prosecutor's

statements in context, we find no error.
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Cook next argues that he received ineffective assistance of counsel
because his attorhey failed to object to the prosecutor’s misstatement of the
burden of proof. We review an ineffective assistance of counsel claim de novo.

State v. White, 80 Wn. App. 406, 410, 907 P.2d 310 (1995). To prevail on an

ineffective assistance of counsel claim, a defendant must show that (1) counsel’s
performance “fell below an objective standard of reasonableness and (2) there
was prejudice, measured as a reasonable probability that the result of the

proceeding would have been different.” State v. Humphries, 181 Wn.2d 708, 719-

720, 336 P.3d 1121 (2014) (citing Strickland v. Washington, 466 U.S. 668, 687-

88, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)).

Because Cook has not shown that the prosecutor’s argument was error,
he has failed to show that counsel's performance was deficient in failing to object
to that argument. We accordingly reject Cook’s ineffective assistance of counsel
claim.

Statement of Additional Grounds

In a statement of additional grounds (SAG), Cook repeatedly argues that
the State conducted a faulty investigation by failing to promptly obtain DNA
evidence.! He appears to raise three claims based on the allegedly faulty
investigation: (1) that the prosecutor committed misconduct by misleading the
jury about the lack of DNA evidence; (2) that he received ineffective assistance of

counsel because his attorney did not have the swabs tested and did not

1 Cook's SAG is inconsistently numbered. The gist of his arguments can be found in the
statement of cases immediately following his resume.
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adequately challenge the State’s evidence; and (3) that the State suppressed
éxculpatory evidence. His claims are without merit, |

First, Cook argues that the prosecutor’s closing argument was improper.
He objects to the manner in which the prosecutor summarized testimony and to
the prosecutor’s arguments concerning the lack of DNA evidence. Considering
the prosecutor’s statements in context, we find no error.

Second, Cook claims that he received ineffective assistance of counsel.
Cook argues that his attorney’s performance was deficient because she did not
tést the swabs for DNA evidence. But the merits of this érgunﬁent depend on
whether the results of such a test would be helpful to Cook’s defense. Because
any such evidence is outside the record before us, we decline to review the claim
on appeal.

Cook also argues that he received ineffective assistance of counsel
because his attorney should have challenged the State witnesses about alleged
inconsistences in their testimony and should have argued to the jury that the lack
of DNA evidence indicated his innocence. The record reflects that counsel did
challenge State witnesses and did urge the jury to consider both the alleged
inconsistences in testimony and the lack of evidence corroborating N.R.’s
testimony. In addition, the jury acquitted Cook of the most serious charge,
second degree rape. We accordingly hold that Cook has not shown that
counsel’s performance was deficient.

Finally, Cook appears to argue that, by failing to obtain DNA evidence, the

State unlawfully suppressed evidence. Under Brady v. Maryland, 373 U.S. 83, 83
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S.Ct. 1194, 10 L.Ed.2d 215 (1963), the State has a constitutional duty to disclose
exculpatory evidence. To establish a Brady violation, a defendant must
demonstrate that (1) the evidence at issue is favorable to the accused; (2) the
evidence was willfully or inadvertently suppressed by the State; and (3) prejudice

resulted. Strickler v. Greene, 527 U.S. 263, 281-82, 119 S.Ct. 1936, 144 L.Ed.2d

286 (1999). But because there is no evidence in the record of whether the swabs
contained evidence favorable to Cook or that the State suppressed the evidence,
we are unable to review this claim.

Afﬁrmed.

C
WE CONCUR:

U,j Peckee, )

Pl

i -




IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON,

)
) No. 72619-6-1

Respondent, )
)
V. )

) ORDER DENYING MOTION

STEVEN COOK, ) TO RECONSIDER

)
Appellant. )

‘A motion to reconsider was filed by appellant, Steven L. Cook of the opinion filed
in the above matter on November 9, 2015. The State of Washington did not file a

response. A majority of the panel has determined this motion should be denied.

Now, therefore, it is hereby

ORDERED that the motion to reconsider is denied.

DATED this 5“"day of Jorwuary 2016. Z:‘_j
J -
FOR THE COURT: ?’

—im

AN

%siding Judge
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1. I am over the age of eighteen years and I am competent to testify herein.

2. On the below date, I caused to be placed in the U.S. Mail, first class postage

prepaid, Z envelope(s) addressed to the below-listed individual(s):
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3. I am a prisoner confined in the state of Washington Department of Corrections
(“DOC”), housed at the Monroe Correctional Complex (“MCC”), P.O. Box _lz Monroe,
WA 98272, where I mailed the said envelope(s) in accordance with DOC and MCC Policy
450.100 and 590.500. The said mailing was witnessed by one or more correctional staff. The

envelope contained a true and correct copy of the below-listed documents:

SETIT0N o LY

R R

4, I invoke the “Mail Box Rule” set forth in GR-3.1—the above listed documents
are considered filed on the date that I deposited them into DOC’s legal mail system.
5. I hereby declare under pain and penalty of perjury, under the laws of state of

Washington, that the foregoing declaration is true and accurate to the best of my ability.

1 .
DATED this_//"_day of \-AMUQrT 20/t .

L 7 it

e S7TZVEA (- (oo,

7 Pro se.
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