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I. ARGUMENT IN REPLY

It is for the trial court, not an expert witness, to interpret the
relevant statute and instruct the jury as to its requirements. Ball v. Smith,
87 Wn.2d 717, 722-23, 556 P.2d 936 (1976). “Improper legal conclusions
include testimony that a particular law applies to the case, or testimony
that the defendant’s conduct violated a particular law.” State v. Olmedo,
112 Wn. App. 525, 49 P.3d 960 (2002), citing Hyatt v. Sellen Constr. Co.,
Inc., 40 Wn. App. 893, 899, 700 P.2d 1164 (1985). Furthermore, experts
may not offer opinions of law in the guise of expert testimony. Strenger v.
State, 104 Wn. App. 393, 407, 16 P.3d 655, review denied, 144 Wn.2d
1006, 29 P.3d 719 (2001).

Here, the court improperly allowed Mr. Harber to testify about the
Automotive Repair Act (“ARA”) and which sections apply to this case,
and to testify that Sureway’s conduct violated those particular sections of
the ARA. In his response, Swain suggests that Mr. Harber’s testimony
was limited to whether Sureway complied with the manufacturer
specifications and to why the caliper fell off. Reply Brief of Appellant at
pp. 8. However, as discussed in Sureway’s Appellate Brief, Mr. Harber
also testified about the ARA’s statutory requirements and opined whether
Sureway violated any of those requirements. See VRP (Vol. 2) at p. 27,

line 2 —p. 27, line 5; VRP (Vol. 2) at p. 69, line 21 — p. 70, line 17.



Swain also argues that the trial court did not err because Mr.
Harber “testified that he had previously been called as an expert witness
on the ARA in other court proceedings.” Reply Brief of Appellant at pp.
7-8. The sole testimony referenced in support of this argument was the
question “Have you ever testified as an expert regarding the Automotive
Repair Act?” and his answer “Yes.” VRP (Vol. 2) at p. 17, lines 19-21.
That Mr. Harbor may have testified in some other court proceeding
“regarding the Automotive Repair Act” does not overcome the clear law
prohibiting experts from testifying to what law applies, what that law
requires, and whether Sureway complied with the statute’s requirements.

IL. CONCLUSION

The trial court erred when it permitted Mr. Harber to testify to the
requirements of the Automotive Repair Act and whether Sureway
complied with the Act. This court should reverse the trial court’s ruling
allowing Mr. Harber’s testimony as to the requirements of the ARA and
prohibit such testimony at any trial on remand.

Respectfully submitted this 11th day of March, 2015.
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