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Petitioners Ronald Auer and John Traster agree with Amicus filer 

Attorneys Liability Protection Society (ALPS) that this issue is becoming 

a common argument made in legal malpractice cases, and as ALPS has 

argued, "is an issue that frequently emerges in legal malpractice cases in 

Washington." The lower courts are issuing conflicting rulings as to 

whether (i) expert testimony is required to prove elements beyond the 

standard of care; and (ii) the extent same is necessary on a summary 

judgment motion. 

Since filing the Petition for Review in this matter, Division 3 of the 

Court of Appeals issued a published opinion in the matter of Slack v. Luke, 

No. 32921-6-III (March 10, 2016). In that decision, Division 3 followed 

this Court's ruling as set forth in Walker v. Bangs, 92 Wn.2d 854, 858, 

601 P.2d 1279 (1979) that the "general rule is to permit but not require 

expert testimony" and that Washington does not require expert testimony 

"when the negligence charged is within the common knowledge of lay 

persons." (Emphasis added). Division 3 went out to find that plaintiff 

"was not required to present expert legal testimony concerning the 

adequacy of her WLAD claim. Whether her underlying claim had merit 

ultimately was a determination for a jury to decide. This was not a 

situation where expert testimony was needed to establish whether an 

attorney was negligent as in Walker." This ruling is consistent both with 

this Court's prior ruling in Walker and its progeny, as well as Brust v. 



Newton, 70 Wn.App. 286, 852 P.2d 1092 (1993}-holding that absent 

only one conclusion, the element of causation is up to the trier of fact. 

As noted in the Petition for Review, ALPS's motion for amicus 

consideration, and the motion to consolidate in Joudeh v. Pfau Cochran 

(Supreme Court No. 925372) there are now two competing decisions 

from Divisions 1 and 2, requiring an expert to prove causation, and 

Divisions 3 's decision in Slack following the general rule that expert 

testimony is "permitted", but not necessarily required. In the instant case, 

the trial court further erred when it granted summary judgment on the 

grounds that such expert testimony was necessary to prove "causation" 

and then refused to consider a supplemental expert witness declaration 

providing such an opinion. 

Absent definitive guidance from this Supreme Court, the trial 

courts and appellate courts will continue to issue conflicting rulings on 

this issue, and will create resulting confusion as to the standard based 

upon existing legal precedent as argued in the Petition and ALPS's 

motion. Moreover, Petitioners submit that ifthere is going to now be a 

"new standard" of requiring expert testimony to prove all elements of 

malpractice, such a decision should be issued from the highest court, and 

Petitioners should be permitted to now cure that problem under this 

Court's decision in Keck v. Collins. 
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As such, good cause exists for this Court to consider the Petition 

and Amicus request, and grant review in this matter. 

Dated: April 6, 2016 

LAW OFFICES OF BRIAN H. KRIKORIAN 

47-j/.~ 
By ________________________ _ 

Brian H. Krikorian, WSBA # 27861 
Ridgewood Corporate Square 
11900 N.E. 1st Street, Suite 300, Building G 
Bellevue, Washington 98005 
Telephone: 206-547-1942 

Attorney for Ronald Auer and John Traster 
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On April 6, 20 16, I caused to be served a copy of the document 

described as Petitioner's Answer to Amicus Filing on the interested 

parties in this action, by United States, First Class Mail and email, 

addressed as follows: 

Philip Meade 
Merrick, Hofstedt & Lindsey, P.S. 
3101 Western A venue, Suite 200 
Seattle, W A 98121 

Attorney for Defendants 

Philip A. Talmadge 
2775 Harbor Ave. SW 
Third Floor, Ste. C 
Seattle, WA 98126-2138 

I declare under penalty of perjury under the laws of the State of 
Washington that the foregoing is true and correct. 

Executed this 61
h day of April, 2016. 

Brian H. Krikorian 
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OFFICE RECEPTIONIST, CLERK 
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Received 4-6-16 

Supreme Court Clerk's Office 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is bye­
mail attachment, it is not necessary to mail to the court the original of the document. 

From: Brian Krikorian [mailto:bhkrik@bhklaw.com] 
Sent: Wednesday, April 06, 2016 12:34 PM 

To: OFFICE RECEPTIONIST, CLERK <SUPREME@COURTS.WA.GOV> 
Cc: Philip R. Meade <pmeade@mhlseattle.com>; Rossi F. Maddalena <rmaddalena@mhlseattle.com>; phil@tal­

fitzlaw.com; Michelle Stark <mstark@mhlseattle.com> 
Subject: Re: Auer & Taster v. J. Robert Leach, et al.; Supreme Court No. 92778-2 

Attached please find Petitioner's Answer to Amicus filing in in Supreme Court Cause No.92778-2. 

Thank you, 

Brian H. Krikorian 
bhkrik@hhklaw.com 
Law Offices of Brian H. Krikorian PLLC 
www.bhklaw.com 

Bellevue Office : 
Ridgewood Corporate Square 
11900 N.E. 1st Street, Suite 300, Building G 
Bellevue, Washington 98005 
Office: 206-547-1942 
Fax: 425-732-0115 

Lynnwood Office : 
Sparling Technology Center 
4100 I 94th Street SW, Suite 215 
Lynnwood, W A 98036 
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MESSAGE IN ERROR, AND THAT ANY REVIEW, DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS MESSAGE IS STRICTLY PROHIBITED. IF YOU HAVE 
RECEIVED THIS COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE AND RETURN THE ORIGINAL MESSAGE TO US BY MAIL 
THANK YOU. 
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