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INTRODUCTION 

Under the Public Records Act, an agency must produce an 

identifiable record in its entirety when requested, unless all 

or a portion of the record is claimed to be exempt fran 

production. When an agency repeatedly confinns that a specific 

record is requested, and it knows the record is canprised of 

rore than one page, the agency cannot silently withhold sane 

pages of the record and then claim to have produced the record. 

An agency must conduct an adequate search for the requested 

records, which includes searching locations where the record 

could reasonably exist. Once an agency confinns a request for 

an identifiable record, but fails to produce the entirety of 

the record, the agency cannot trodify the specific record request 

after the fact in an attempt to insulate itself from a violation 

of the Public Records Act. 

An agency violates the Act by destroying original responsive 

records after they were requested, but before the request has 

been resolved through completion of judicial review. 

ASSIGNMENTS OF ERROR 

Assignment of Error No.1: 'll1e trial court erred in 

granting dismissal of Plaintiff's claims and denying Plaintiff's 

CR 59 rotion for reconsideration. 

Assigrunent of Error No.2: 'll1e trial court erred in denying 

Plaintiff's rotion for cq 56(f) continuance. 



Assignment of Error No.. 3: The trial court erred in failing 

to grant Plaintiff's motion to strike Defendant's irrelevant 

evidence. 

ISSUES PERTAINING TO THE ASSIGNMENTS OF ERROR 

Assignment of ,Error No.1: 

Issue No.1: Did the agency's proouction of silently 

withheld records after litigation commenced vitiate the agency's 

violation of the PRA? 

Issue No.2: Did the agency silently withhold records 

in violation of the PRA? 

Issue No.3: Did the agency's failure to claim an exemption 

on withheld records violate the PRA? 

Issue No.4: Did the agency's failure to conduct an 

adequate search far records violate the PR~? 

Issue No.5: Did the agency's unauthorized modification 

of Plaintiff's records requests violate the PRA? 

IssueNoe 6: Did the agency's destruction of requested 

records Violate the PRA? 

Issue No.7: Did a genuine dispute of material fact of 

23 records destructions preclude surmary judgment? 

Issue No.8: Did a genuine dispute of material fact as 

to usage of records preclude surrrnary ;udgment? 

Issue No.9: Should Plaintiff be permitted to conduct 

diSCOV'ery as to the agency's p:lssible bad faith? 
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Assignment of ~ErroENo. 2: 

Issue No.1: Should Plaintiff's lOOt!.on for CR 56(f) 

continuance have been granted? 

AssigI'!l!§!!lt of Error No. 3: 

Issue No.1: Should Plaintiff's rootion to strike 

t:efendant's evidence have been granted? 

STATEMENT OF THE FACTS 

en February 8, 2012, Plaintiff/Appellant Steven p. Kozol 

suhnttted 31 separate Public Records Act requests to 

t:efendant/Respondent Washington t:epartrnent of Corrections (r:o::) 

seeking any and all records of 31 different, individually numl:::Jered 

inmate grievances filed within the t:epartrnent. Each separate 

written request specifically asked for the original 

grievance/ca:nplaint form. Clerk's Papers (CP) 42-71. 

en February 17, 2012, lX)C Public Disclosure Specialist 

Terry Pernula responded to Mr. Kozel by letter, acknowledging 

receipt of the 31 separate requests and assigning them tracking 

numbers PDU-18880 through POU-18910. CP 72-73. 

en April 2, 2012, the t:X)C notified Mr. Kozel that there 

were no records responsive to request no. POU-18880, and closed 

the request. CP 77. As to the remaining 30 requests, the r:o:: 

produced between April 2, 2012 to April 16, 2012 what it purported 

to be all responsive records in their entirety by ema.iling the 

records to Mr. Kozel's designated email account, and meroc>rializing 

each record production in 30 separate letters sent to Kozol via 
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u.s. Mail. Specifically, each of roc's production letters 

expressly confinued that Mr. Kozol had sought "the original 

canplaint form." CP 80-150. 

With assistance of a third party, Mr. Kozol had the e-mailed 

records forwarded directly to his attorney, Michael C. Kahrs, 

for review. It took several months of conferring with his 

attorney, but Plaintiff eventually learned through conversations 

with Attorney Kahrs that the Depart:roont had not identified or 

produced all responsive -pages in all 31 requests. CP 177-95. 

Mr. Kozol subnitted follO'N-up requests to the Depart:roont 

on November 22, 2013 am February 1, 2014 notifying the OOC that 

it had not produced, at a minimum, the second/ba.ck page of each 

original grievance/canplaint form he had requested. Despite 

Mr. Kozol's specific follO'N-up requests, the Depart:roont never 

produced the records -pages, never indicated it would search for 

the record -pages, and never identified that the -pages had been 

destroyed. CP 222-26. 

Needing these records, Mr. T{ozol filed suit, followed by 

a first amended canplaint an .January 8, 2014 to canpel production 

of these records. CP 11-16. On April 10, 2014, the Department 

produced four (4) record -pages that had been silently withheld 

in request no. Pro-18880. CP 78. However, the Depart:roont never 

produced any of the silently withheld second/ba.ck pages of the 

31 original grievance/canplaint forms specifically requested 

by Mr. Kozol. CP 232. 

4 

http:second/ba.ck
http:second/ba.ck


I 

PROCEDURAL HISTORY 

<kl January 30, 2014, the Defendant filed its Answer. CP 

17-22. On May 28, 2014, the Defendant filed a rrotion for 

Mr. Kozel to "show cause" that the lX)C had violated the Public 

Records Act. CP 23-156. In its rrotion, Defendant argued that 

it did not violate the mA, that it conducted an adequate search, 

and that it did not violate the PRA in bad faith. CP 23-32. 

Plaintiff filed its opposition to Defendant's "show cause" 

rotion on June 5, 201 4 (GR 3.1 ) • Mr. Kozol argued that the lXlC 

violated the PRA by (a) silently withholding the second/back 

page of each requested original canplaint/grievance form, and 

(b) by unlawfully destroying t.l-J.e silently withheld records. 

CP 204-08. Mr. 'Kozel also argued that the court should not make 

any determination as to agency bad faith or adequacy of its 

records search until discovery had been canpleted; and he roved 

for a CR 56(f) continuance to canplete discovery. CP 208-12. 

Further, Mr. 'Kozel argued that lXlC's failure to adequately search 

for the requested records could not be vitiated by nt:NI m:rlifying 

Mr. Kozel's clear records requests. CP 21 2-15. Mr. Kozol also 

filed a supplemental mem:>randum arguing further authority for 

the court to find DOC silently Withheld and failed to adequately 

search for the requested records. CP 164-65. 

Plaintiff filed a supplemental memorandum on his ~ 56(f) 

motion, arguing that DOC's cla~ of not using the withheld 

second/back pages was unavailing, as prima facie evidence showed 

5 



the record pages were in fact used, and thus were public records 

restxXlSive to the 31 requests for original grievance/canplaint 

fonns; Kozol also argued he should be afforded time to conduct 

adequate disoovery to rebut I:X:)C's evidence. CP 300-05. 

'!he Department responded by reasserting its argument that 

the second/back pages of original grievance foms are never used 

by inmates or agency staff and therefore were not responsive 

to Mr. Kozol' s requests. CP 326-28. 

On October 17, 2014, the court issued a letter opinion 

finding that the DOC did not violate the PR~, denying Plaintiff's 

CR 56(f) rrotion for continuance, and declining to address ­

due to lack of FAA. violation - whether the agency acted in bad 

faith. CP 354-64. 01. November 21, 2014, the court entered an 

order granting Defendant' s ootion to show cause, dismissing 

Plaintiff's claims with prejudice, and denying Plaintiff's motion 

for continuance. CP 457-61. 

Plaintiff filed a timely CR 59 rrotion for reconsideration 

in which he argued (1) Defendant' s production of responsive 

records after litigation commenced rendered plaintiff the 

prevailing party: (2) Defendant's admission that it knew it 

overlooked responsive pages precluded dismissal; (3) Defendant's 

unlawful destruction of responsive records violated the PRA: 

( 4) Defendant was required to produce the entirety of the 

requested records absent a clai.n:r::!d exemption; (5) Defendant's 

search for records was inadequate; (6) a genuine dispute of 
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material fact of records destruction precluded summary judgment; 

(7) 	a genuine dispute of material fact of records usage precluded 

sl.llll'l1arY judyment: (8) Plaintiff's injunctive relief c1ailll should 

not 	have been dismissed. CP 365-91. 

On February 4, 2015, the court issued a rnerIOrandum decision 

denying reconsideration. CP 462-67. On March 1 3, 2015 the court 

entered an order on reconsideration, denying Mr. Kozo1' s CR 59 

mtion. CP 468-69. Mr. Kozo1 appeals. 

ARGUMENT 

A. 	 The Trial 0::J0rt Erred In Granting Dismissal 

Of Plaintiff's 31 Separate PRA Claims 


1 • 	 CR 12(c) I sumnary judgment I CR 59 standard of review 

u'!he Department filed a mtion to "sh()lol cause , supported 

by evidence outside the pleadings. CP 23-156. '!he trial court 

considered this evidence outside the pleadings. CP 457. 

Therefore, the shaN cause mtion, which was essentially a 

dispositive CR 12(c) mtion, was converted 1:;:0 a mtion for surrmary 

judgment. Civil Rule 12(c). See st. Yves v. Mid state Bank, 

111 Wn.2d 374, 377, 757 P.2d 1384 (1988): P.E. Systems, LLC 

v. C.P.I. Corp., 176 Wn.2d 198, 206, 289 p.3d 638 (2012). 

On appellate review, agency actions challenged under the 

PRA are reviewed de novo. Comu-Labatv. Hospital Dist. No. 

2 Grant County, 177 Wn.2d 221, 228, 298 P.3d 741 (2013). In 

a PRA case, when the record consists of only affidavits, merroranda 

of law, and other do<:::umentary evidence, the appellate court is 
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not bound by the superior court's factual findings. West v. 

Port of Olympia, __Wn.App.__, 333 P.3d 488, 490 (2014). 

As part of the sunmary judgment proceedings, the ruling 

denying CR 59 reconsideration is also reviewed de novo. Rodriguez 

v. City of Moses Lake, 158 Wn.App. 724, 728, 243 P.3d 552 (Div.3 

2010) (''Where a trial court grants sUmnary judgment and then 

denies reconsideration, evidence offered in support of the roc>tion 

for reconsideration is properly part of an appellate court's 

de ~ review.") (citing Tanner Elec. Co-op. v. PugetSound 

Power &Light 00., 128 Wh.2d 656, 675 n.6, 911 P.2d 1301 (1996». 

See also Folson v. Burger King, 135 Wh.2d 658, 663, 958 p. 2d 

301 (1988)(de ~ review standard applies to "all trial court 

rulings made in conj unction with a surrmary judgment roc>tion."). 

2. 	 Defendant's Production of Responsive Records After 
Litigation Cbmmenced Rendered Plaintiff the Prevailing 
Party, Precluding "Show Cause" Dismissal 

The Defendant produced responsive records to Plaintiff's 

request no. PDU-18880 only after this lawsuit was ccmnenced. 

CP 78. As a matter of law, this action cannot be dismissed merely 

because the JX)C produced silently withheld records after Mr. Kozol 

filed suit. A PRA claimant "prevails" against an agency if the 

agency wrongfully withheld the documents. Germeau v. Mason 

County, 166 Wh.App. 789, 811, 271 P.3d 932, review denied, 174 

Wn.2d 1010, 281 p.3d 686 (2012). 
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Under the FRA, an agency cannot preclude a requestor from 

attaining prevailing party status by merely voluntarily producing 

the requested documents after a lawsuit was filed. l1Government 

agencies may not resist disclosure of public records until a 

suit is filed and t.llen, by disclosing them voluntarily, avoid 

paying fees and penalties." West v. ThurstonC!ounty, 144 Wn.A.pp. 

573, 581, 183 P.3d 346 (2008). 

As the prevailing party compelling disclosure, Plaintiff 

is entitled to all costs. RCW 42.56.550(4): Robbins, Geller, 

Rudman &Dowd, LLP v. state, 179 Wn.A.pp. 711, 736, 328 P.3d 905 

(2014). A.dditionally, Plaintiff would be allowed statutory 

penalties upon his showing the rx:x:: acted in bad faith. Francis 

v. Dep't of C!orr., 178 Wn.A.pp. 42, 313 P.3d 457 (2013), review 

denied, 180 Wn.2d 1016, 327 P.3d 55 (2014); Faulkner v. Deplt 

of C!orr., 183 Wn.A.pp. 93, 332 P.3d 1136 (2014). 

As a matter of law Defendant I S notion to dismiss should 

not have been granted. Plaintiff is entitled to resume and 

complete his discovery in this case to allow him to make a showing 

of r:x::c ' s bad faith. See Neighborhood Mliance of Spo'kane v. 

Spokane County, 172 ~~.2d 702, 718-19, 261 P.3d 119 (2011)(all 

reasons for an agency t s withholding of records are relevant and 

therefore are not ooly discoverable under the civil rules, but 

are also necessary in a PRA. case.) 
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3. Silent Withholding of Records Pages Violated the PRA 

'Ihe PRA requires agencies to respond to requests for only 

"identifiable public records." RCW 42.56.080. See Hangartner 

v. City of Seattle, 151 Wn.2d 439, 447-48, 90 P.3d 26 (2004). 

A party seeking public records under the PRA must "at a 

minimum••• identify the documents with reasonable clarity to allow 

the agency to locate them." Hangartner, 151 Wn.2d at 447. I1[A1 

proper request under the [PRA] must identify with reasonable 

clarity those documents that are desired." Id. at 448. 

"A '[p1ublic record' is any writing containing infonnation 

relating to the conduct of government••• regardless of physical 

form or characteristics. 11 'Seal v • City of Seattle, 150 Wn. App. 

865, 872, 209 p.3d 872 (2009)(citing RCW 42.56.020(2». "An 

identifiable public record is one for which the requestor has 

given a reasonable description enabling the government employee 

to locate the requested record. It Id. 

Here, there is no question that each of Plaintiff's 31 

separate requests expressly requested, by separate sentence, 

"the original CClIlIPlaint form. n cp 42-71. '!he Department 

repeatedly confirmed that Plaintiff's requests each sought the 

original canplaint!grievance form. CP 72-150. "[If1 the agency 

was \mClear about what was requested, it was required to seek 

clarification." Neighborhocrl Alliance, 172 Wn.2d at 727. 

Qafendant did not seek clarification. Rather, Defendant 

admitted that it knew each original canplaint form is a double­
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sided, two-page public record, canprised of pa.ges "lX)C 05-165 

Front" and ''I:x::c 05-165 Back". CP 228. Declaration evide..'1ce 

further establishes lX)C's knowledge of this fact. Cl? 152-53. 

'!he PRl!!. "requires all state and local agencies to disclose 

any public record upon request, unless the record falls within 

certain specific exemptions." ?ro;Jressive Animal Welfare Society 

v. univ. of Wash., (PAWS II) 125 wn.2d 243, 250, 884 P.2d 592 

(1994). Failure to provide an explanation is a "silent 

withholding" which occurs when "an agency•••retain[s] a record 

.2!:. portion without providing the required. link to a specific 

exemption, and without providing the required. explanation of 

how the exemption applies to the specific record withheld." 

M. at 270 (emphasis added). "An agency must explain and justify 

any with.l-:lolding, in 'Whole .2!:. i!!!!!!!, of any requested records." 

Resident Action Council v. Seattle Housing Authority, 177 Wh.2d 

417, 432, 300 P.3d 376 (2013)(e~sis added) (citing RCW 

42.56.070(1), .210(3), .520). 

Providing the required explanation is irnp:>rtant not only 

because it infonns the requestor why the documents are being 

withheld, but also because failure to provide the explanation 

"Vitiates the reViewing court I s ability to conduct the statutorily 

required de novo reView." Resident Action Council, 177 Wn.2d 

at 432. See Gronquist v. Wash. st. l)ep't of Licensing, 175 

Wn.App. 729, 754, 309 P.3d 538, 550 (2013) (WIX)L "failed to give 

any kind of explanation when it sent the redacted application 
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to Granquist. Clearly, failure to provide any of the information 

required by RCW 42.56.210(3) was a violation of the PRA.It) 

Defendant has admitted it did not identify or produce each 

of the 31 second/back pages of original grievance forms requested 

by Plaintiff. CP 232. Nowhere in the record does it show 

Defendant claiIred any exemptions fran producing these 31 separate 

pages. This constitutes 31 silent withholdings, as Defendant 

admitted that each of the 31 original grievance forms were not 

produced in their entirety.. CP 232. NJoreover, Defendant silently 

Withheld all responsive records in request no. PDU-18880. 

Silently withholding records is prohibited. Resident Action 

Council, 177 wn.2d at 432. 

Plaintiff's 31 requests expressly sought an identifiable 

record of original (double-sided) complaint/grievance forms. 

Plaintiff never requested partial documents or limited pages 

of a document. The PRA requires these requested records to be 

produced in their entirety. "The Public 'Records Act does not 

allow silent Withholding of entire documents or records, any 

l'OOre than it allows silent editing of documents 2E records. It 

PAWS II, 125 Wn.2d at 270 (enphasis added). See Yousoufian v. 

Office of Ron Sims, 152 Wn.2d 421, 445 n.3, 98 P.3d 463 (2004) 

(Sanders, J., dissenting, in part) (ltfk:Mever, the agency's failure 

to include pages of a single record ~d undeniably lead to 

a 'refus(al] to allow inspection or copying of a specific public 

record or class of records.''') (quoting R01 42.56.550(1}). 
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'l11ere is no question that in each of Plaintiff's 31 separate 

requests, Defenr~t's silent withholding of responsive records 

violated the Public 'Records Act. 

4. Failure to Claim EXemption Violated the PRA 

'l11e PRA' "requires all state and local agencies to disclose 

any public record upon request, unless the record falls within 

certain specific exemptions." PAWS II, 125 wn.2d at 250. When an 

agency withholds or redacts records, in whole ~ in E!!!:., its 

response "shall include a statement of the specific exemption 

authorizing the withholding of the record (or part) and a brief 

explanation of how the exemption applies to the record withheld." 

City of La~wood v. ROenig, 2014 WL 7003790 *3 (citing ROW 

42.56.210(3». 

Oespite the statutory mandate for disclosure absent a 

claimed exemption, the ro:::: here did not claim any exemption fran 

producing the entirety (including the second page) of the clearly 

identified original grievance/ccxnplaint forms. These failures 

to claim exemption violated the PRA. 

5. Defendant's Inadequate Search Violated the PRA 

"'l11e adequacy of a search is judged by a standard of 

reasonableness, that is, the search must be reasonably calculated 

to uncover all relevant documents." Neighborhood Alliance, 172 

Wn.2d at 720. "What will be considered reasonable will depend 

on the facts of each case." Id. "[W]hether the search was 
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reasonably calculated and therefore adequate is separate from 

whether additional responsive documents exist but are not f~d. 

Id. 

"Additionally, agencies are required to make more 
than a perfunctory search and to follCM obvious leads as 
they are uncovered. '!be search should not be limited to 
one or more places if there are additional sources for 
the information requested. Indeed, the agency cannot limit 
its search to only one record system if there are others 
likely to turn up the information requested." 

Id. 

When utilizing a rotion for ShCM cause or summary judgment 

concerning the adequacy of a PAA search, "the agency bears the 

burden, beyorrl material doubt, of shCMing its search was 

adequate. " Id. at 721. To do so, the agency may present 

"reasonably detailed, nonconclusory affidavits sutmitted in good 

faith." Id. 

"These should include the search tenns and the type of 
search perfonned, and they should establish that all places 
likely to contain responsive materials were searched." 

Id. 	at 721. 

i. 	 Defendant's evidence was insufficient to carry 
its burden of shCMing it conducted adequate searches 

The evidence presented to the trial court was insufficient 

to establish hCM the Department corrlucted each of its 31 searches 

for responsive records. In fact, the only information provided 

to date was in Defendant's 1\nswer to Interrogatory No.9, where 

the r:x:c speculatively offered that fonner employee Therese Pernula 
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"would likely have" checked 	one database for the records in each 

1
of the 31 separate requests. CP 239. 

In this case the 31 separate requests pertained. to records 

at three different prison facilities. Eight (8) of the requested 

records originated fran the Airway Heights Corrections Center 

(AHCC), twenty-one (21) of the requested records originated fran 

the stafford Creek Corrections Center (SCD:!), and b«> (2) of 

the requested records originated fran the Washington State 

Penitentiary (WSP). CP 253-56. 

Amazingly, while the TXJC argued its 31 searches 'Were 

adequate, it failed to prc:rluce even a scintilla of admissible 

evidence establishing to a sufficient degree how any of these 

requested records -were searched for. 

TXJC's "show cause" notion was supported with only b«> 

declarations: the Declaration of Denise Vaughan, and the 

Declaration of Lee Young. Denise Vaughan's declaration, at 

paragraphs 7-9, scantily attempts to identify how the agency 

searched for records. fbW'ever, this is nothing nore than 

inadmissible and hearsay evidence, because the "Public Disclosure 

Coordinator assigned to the requests" is not only never identified 

in Ms. Vaughan's declaration, but Ms. Vaughan does not attest 

that either she or the unidentified employee personally searched 

for any of the records at issue. CP 14-15. 

1 Notably, the ra:: objected to Interrogatory '10. 9 on the grounr:ls trat it 
"calls for speculation." Ostensibly, the ra:: has no idea '\n.i it searched 
for these 31 ge'[m'8te records. 
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'lbese ultimate facts, speculations, or conclusions of fact 

are insufficient for surrmary judgment purposes; likewise, 

conclusory statements of fact will not suffice. Gri.mwood v. 

Urtiv. of Puget Sound, 110 Wh.2d 355, 359, 753 P.2d 517 (1988). 

'1tte trial court below cannot consider inadmissible evidence when 

ruling on a sumnary judgment tootion, nor can the court consider 

conclusory affidavits. Kenco EnterprisesN.W. LLC v.Wiese, 

172 Wh.App. 607, 615, 291 p.3d 261 (2013). 

Under Evidence Rule 602 and Civil Rule 56(e), Denise Vaughan 

could only attest to what she personally kn:.Yws, and in the absence 

of evidence by way of declaration fran the ~ employee(s) who 

personally OOI'rlucted the search for records in Mr. Kozol' s 31 

separate requests, Ms. Vaughan's declaration is nothing rore 

than hearsay and speculation, and this lack of foundation is 

insufficient as a matter of law under the standard set forth 

in Neighborhood Allianoe. 

Likewise, the declaration of Lee Young is of no probative 

value. First, Ms. Young, at best, could only testify to facts 

regarding the two (2) requested records originating fran the 

WSP, as she did not declare she 'WOrked at either AHCC or SCCC, 

nor that she handled/processed any of those twenty-nine (29) 

original inmate grievances. CP 152-53. 
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Second, Ms. Young does not even establish that she processed 

and/or scanned either of the t\tlO (2) sets of grievance records 

at the WSP. Instead, she merely offers purely speculative and 

conclusory evidence: nIt would not be scanned", "Normally, this 

should occur", and "the hard paper copies may be retained longer. 11 

CP 152-53 (emphasis added). 

As a result, the IXX established virtually nothing as to 

how or where the searches for I'eSlX'tlSive records were conducted, 

and the Department failed to establish "the search tenns and 

the type of search perfonned, and•••that all places likely to 

contain responsive materials were searched. II Neighb:?rhood 

Alliance, 172 wn.2d at 721. 

The IXX certainly has rot established beyond a genuine 

material fact that its searches were adequate. For sumnary 

judgment purposes, Ula] fact is an event, an occurrence, or 

sanething that exists in reality. It is what took place, an 

act, an incident, a reality as distinguished fran supy:osition 

or opinion." Wcxrlward v. lopez, 174 Wn.App. 460, 468, 300 P.3d 

417 (2013) (citing Grimwood, 110 Wn.2d at 359). CR 56(e) requires 

that affidavits en S\.1ltIlIary judgment shall be made on personal 

'krIa.Nledge and set forth such facts as \1IOUld be admissible in 

evidence. Yet all of the evidence relied upon in the Young and 

Vaughan declarations as to any searches for records are 

inadmissible as hearsay, improper opinion, and/or speculation. 

Evidence Rule fER) 602, 701, 802. 
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'Evidence sul::J:nitted on S\ll1II1arY judgment must be admissible. 

Unauthenticated or heareay evidence does not suffice. Sentinel 

e3, Inc. v. HUnt, 181 wn.2d 127, 141, 331 P.3d 40 (2014). A 

court cannot consider inadmissible evidence when ruling on a 

flQtion for sumnary' judgment. I<enco Enterprises, 172 Wll.App., 

at 615. Hearsay is inadmissible. Id. (citing ER 802). A court 

does not consider conclusory affidavits. Id. When such evidence 

is presented, there is 00 need for the opposing party to file 

a trDtion to strike, as the court simply will disregard such 

evidence without having to "strike" it fran the record. Id. 

The Vaughan declaration arguably establishes only b«> 

rE!ItOtely material facts as to adequacy of the searches. First, 

!:XX issued resp::nse letters to Mr. Kozol' s 31 requests on February 

17, 2012. CP 36. Second, the purportedly CXlt1Plete resp:llSive 

&:x::uments for requests nos. J?[XJ-18881 to PrO-18910 were e-mailed 

to Mr. Kozol t S designated e-mail aCCO\ID.t on April 2, 2012, April 

9, 2012, and April 16, 2012. CP 37. However, this proves 

absolutely oothing as to what was searched for, l."Jc:M, or where. 

Fairing 00 better, the Young declaration does not even indicate 

any searches were conducJ:ed for the 31 separate requests. 

CP 152-53. 

under the standard set forth in NeighbgrhoodAlliance, 

the !:XX failed to show that its searches for these 31 requests 

'lNere adequate. 
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ii. I.ccation of any searches was inadequate 

Despite having failed to establish the elements of an 

adequate search under Neighborhocxi Alliance, Defendant still 

argued that its searches were adequate. Even if, arguendo, a 

search had been established, it would have still been inadequate 

under the standard in Neighborhocxi Alliance. 

Here, Defendant established that its practice is to 

specifically not scan or retain the second/back page of each 

original paper grievance fom "rx:x:: 05-165" when scanning documents 

to create the grievance record in the CMNI or Liberty database 

system. CP 152-53. After electronically scanning the front 

page of each grievance fom filed by an inmate, the original 

(da.lb1e-sided) paper grievance forms are retained at least six 

(6) l1DI'lths, and are eventually destroyed. CP 247-48 (First 

SUpplemental Answer to Interrogatory No.2). In responding to 

other similar grievance records requests, Defendant has previously 

reviewed the original (double-sided) paper grievance forms it 

retained as scheduled for destruction. CP 153. 

Upon these uncontroverted facts, Defendant knew that the 

original (da.lble-sided) paper grievance forms existed, or could 

have reasonably existed, in its paper file system. In fact, 

the Department has previously searched for paper grievance records 

to ensure all records were produced in other grievance records 

requests. CP 153. 
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Accordingly, because the Department knew the original paper 

grievance forms were retained for at least six IOOI'lths or longer, 

and it previously had searched its paper grievance files to ensure 

full disclosure in other past records requests, the agency's 

canplete failure to search its paper file system in these 31 

requests constitutes inadequate searches under the standard set 

forth in Neigh1:x?rhoodAlliance. 

In fact, this is virtually the same scenario as that 

reviewed by the SUpreme Court in Neighborhood.Mliance, where 

that agency's argument was that the location of responsive records 

retained in one canputer did not have to be searched because 

the canputer had been m:::wed, and replaced with a new ccmputer, 

and the agenCy' s search was limited to the new canputer that 

did not contain the records. Neighlx>rhood Alliance, 172 Wrl.2d 

at 721-23. 

'!he SUpreme Court squarely rejected the agency's argument 

that its search was adequate, stating, u[1]f the agency, after 

establishing the primary source of requested information, finds 

that the information is not there, it may not assert the 

information has been roved so as to avoid its duty to search." 

Id. at 723. Rather, "the agency must detennine where the 

information has been roved and conduct a search there, where 

reasonable." Id. 

Neighborhood .Mliance is controlling to the instant case. 

Not only do both cases involve requestors seeking evidence of 

agency misoonduct, but, similar to S{Okane County's action in 
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Neighlx>rhood Alliance, here the ~ had taken roth the front 

and back pages of each requested original paper grievance fonn 

and placed the documents into a secondary paper file system to 

await destruction. With this express knowledge that the original 

two pages of each paper grievance existed in the paper file 

system, ~'s clai.med ignorance by purposely limiting its searches 

to only a database of scanned documents is inadequate. 

As the Court in Neighborhoc:rl Alliance detennined, "[b]ecause 

the County produced nothing to shl::YN the old computer was wiped 

of all data before August 8, 2005, it should reasonably have 

searched that computer when the Alliance's PRA request was 

received in May." E!. at 723. Identically, the ~ here prcrluced 

no evidence to show that eight original paper grievance forms 

\ti1ere destroyed prior to oonducting its searches for records, 

and there is at least a genuine dispute of material fact as to 

whether the remaining twenty-three original grievance forms were 

destroyed prior to r.tr. Kozol's requests. 'Iherefore, the ~ 

was required to search its paper files for the original grievance 

reoords that it knew existed there, and that it knew consisted 

of tfNO pages each. See Neighborhood Alliance, 172 Wn.2d at 723 

(rejecting agency's argument that it should not be required to 

search the old computer for reqUested ~ts, canparing the 

old computer to a trash can or recycle bin, because the County 

maintained control over the computer following its transfer to 

its Information services Department, unlike trash or recycling 

that is hauled away). 
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Here the ~ destroyed at least eight separate existing 

original (double-sided) paper grievance fonns after it received 

2
Mr. 	Kozol' s requests on February 10, 2012. Because at least 

eight original grievances existed, were prohibited from 

destruction pursuant to RCW 42.56.100, see, infra, and were 

located in the paper file system ~ had previously relied u-pon 

to locate records in other searches for grievance fonns, the 

Defendant's complete failure to search the paper file system 

3 was 	an inadequate search as a matter of law. 

6. 	 Defendant's Improper M:rlification of Specific Requests 
Violated the PRA and Caused Inadequate Search 

While the ~ did not present any evidence to sufficiently 

establish the method, scope, or locations of its 31 separate 

records searches, the Department did argue that it ~ld not 

have considered the second/back pages of the 31 original offender 

grievance!complaint forms to be responsive to Mr. Kozol' s 

requests. CP 29-30. 

2 ~fendant destroyed the original (dooble-sided) lEper grievances in requests 
000. PIlJ-l8fBJ, 1SJ.\1, 18996, 18CU7-18910, after receiving Mr. Kozol's requests 
en February 10, 2J12. CP 251-57, 'F7. TImc;, the recortis existed in the JBper 
file systen at the t:inl! of each reqteSt. 

3 As established oolCM, imBtes often use the second/oock JBge8 of original 
grievance forms to canp1ete the subnission of their substantive grievance issue. 
As soch, l')X; still knew the 00ck {ages could certain!y contain substantive 
content of the requested grievances, anti therefore hat! a duty to s:BI'Ch the 
lEper file systen. 
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This argument fails for several reasons. First, as 

established above, the Declaration of Lee Young fails to establish 

that she was involved in any way in responding to, or searching 

for records, in these 31 requests. Ms. Young never declared 

that she did not consider the second/back pages of these 31 

requested original canplaint/grievance foms to not be resp:>nSive 

to Mr. Kozol1s requests. Instead, 'Ms. Young declares that in 

the abstract, the second/back t;lages "would not have been 

considered to be part of the grievance packet and therefore \IiOl1ld 

not have been provided in reponse to a request for all documents 

related to a particular grievance. n cp 153 (emphasis added). 

'lllus, as a purely conclusory and speculative declaration, this 

evidence does not attest to what any !::XX employee actually 

considered, interpreted, or clarified about these 31 separate 

requests. Based on this argument, sunmary judgment was improper. 

Second, as perhaps the rrost glaring deficiency, it is 

imnaterial what t1'NOUldn 'bt:!, or even what perhaps was, considered 

to be ttresponsive to a request for all documents related to a 

particular grievance. tt cp 153. Fach of Plaintiff1s 31 requests 

expressly requested, by separate sentence, the original 

canplaint/grievance form. CP 42-71. Defendant repeatedly 

ccnfirmed that each original complaint form was requested. CP 

72-73, 80-150. Defendant admitted that it knew each original 

canplaint form was cxxnprised of two pages. CP 228. Yet these 
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specific records were not produced in their entirety, with certain 

pages withheld. 

Defendant's attempt to escape accountability to the citizens 

of Washington State by claiming that it only would have considered 

Kozol IS 31 requests to be limited to seeking a "grievance record" 

cannot be countenanced under the Public Records Act. CP 29-30, 

152-53. 'Itlis is a far-fetched, painfully obvious attempt to 

shirk agency accountability under the law. 

Even if Defendant I S strained assertion was to be believed, 

that it did not consider secondlback pages of original 

grievance/canplaint foms to be part of a "grievance packet" 

because the second/back pages are never used by inmates or agency 

staff -- which, as shown belCM, is patently false -- such a 

misplaced reliance does not ameliorate the stark factual reality 

that the Department silently withheld the very record pages it 

repeatedly confinned had been requested. 

Because Defendant I s argument states its searches were only 

for "documents related to grievances", and that it only considers 

the first/front page of each filed original paper grievance to 

be part of a "grievance record", this at ITDSt, as a matter of 

law, could only show the agency may have adequately searched 

for what it exclusively ccmpiles as "grievance records. n4 CP 29. 

4 However, even this JXlSition fails. As previoosly estabJ.i..ch:!d, tl:v!re is IX) 

evideoce in the record showing how' any search was c:ondocted, or for what records, 
as p:!rt.aining to t~ specific 31 se-parate reqoosts. 
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There exists no statutory language in chapter 42.56 RCW, 

nor in any judicial interpretation thereof, that allows an agency 

to modify, shorten, substantively change, or disregard a request 

for an identifiable record without such direction or consent 

fran the requestor. 

uThe PRA requires each relevant agency to facilitate the 

full disclosure of public records to interested parties." 

Resident Action Council, 177 Wn.2d at 431 (emphasis added). 

An agency must "provide for the fullest assistance to inquirers 

and the most timely possible action on requests for information." 

ROW 42.56.520 (emphasis added). 

Here, the Department t s eleventh-hour claim to have 

only understood Mr. Kozol t s requests to be seeking grievance 

records (as canpiled, conveniently, u~ the I::XX!'s exclusive 

interpretation in an effort to obtain summary judgment) is not 

5to be believed. Not only did the agency repeatedly confirm 

that Mr. Kozol requested the original canplaint/grievance forms 

(CP 50, 80-150), but, Defendant never sought clarification of 

any part of the requests. "If [an1 agency was unclear aoout 

what was requested, it was required to seek clarification." 

Neighborhood Alliance, 172 wn.2d at 727. 

5 '!Vbst illlpOrtantly, the agency's cl.ained interpretation of the PRA request 
is 1ega11y irmBteria1 on de novo review, as courts are to give no deference 
to ageocy interpretation,as this 'WOUld ''00 the troSt direct couree to 
(the ruts) dentalization." &l1evue John noes 1-11 v. &llevue 'Sch. 'Dist. 
No. !IJ5, 164 Wn.U len, LB, 189 P.3i 139 (n13) (quot~ l1earst Corp. v. 
~, 9') Wn.2d 123, 131, 5IJ) P.2d 246 (1978)). 
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r-breover, because the IXJC declared to make the distinction 

between its interpretation of what it compiles as a scanned 

"grievance record" - which it may very well be pennitted to 

do under the PRA -- and the original (double-sided) '(:lapeI' 

grievance forms, this actually establishes that each original 

(double-sided) grievance constitutes a distinct, different record. 

Because Plaintiff expressly requested, by separate sentence, 

this distinctly different paper record, the failure to establish 

that this (as detennined by IXJC) distinct record was searched 

for constitutes an inadequate search in each request. 

'lherefore, even if the IXJC had in fact presented evidence 

showing that it only searched for "grievance packets," this 

improper rocxlification or disregard of each of the 31 clear 

requests would/did violate the Public Records Act, denying access 

to the entirety of the clearly requested record when no exemption 

were claimed. 

7. 	 Defendant's Unlawful Destruction of Withheld 
Records Violated the PRA 

Under RON 42.56.100, an agency is prohibited fran destroying 

records scheduled for destruction if the agency receives a public 

record request nat a time when such record exists. II Fisher 

Broadcasting - Seattle TVLLC v. City of Seattle, 180 Wn.2d. 515, 

541, 326 P.3d 688, 701 (2014) (en bane). "Destruction of a 

requested record violates the PR~ and can lead to imposition 
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of penalties." Neighborhood Alliance, 172 Wrl.2d at .750 (Madsen, 

C.J., concurring). 

Here, the Department identified in sworn discovery responses 

that it shredded at least eight (8) of the double-sided orignial 

p:iper grievance records at a t~ after it received Me. Kozol' s 

requests for the records on Pebruary 10, 2012. CP 253-56. 

Defendant t s Answer to Request for Admission No. 8 admitted these 

destructions occurred after Mr. Kozol requested the records. 

CP 397. 

Because each of these original forms is a double-sided 

p:ige (CP 228), it is physically imp:>ssible to shred, or otherwise 

generally destroy, only one side of the fonn. It is therefore 

imnaterial whether the Department may have thought that it did 

not have to produce the back pages of each requested grievance, 

because the rxx::'s destruction of the front, as well as the back, 

sides of the 31 original fonns, after they had been requested, 

directly Violated the Public Records Act. 

Because each of Plaintiff's 31 separate requests expressly 

requested the original canplaint/grievance fenn, any destruction 

of the requested "original" paper forms after the agency received 

Me. Kozol t s requests violated the PRA. 

This case illustrates the precise reason why such 

prohibitive language was written into RCW 42.56.100 by the 

legislature, as even when operating under the Department t S 

increduloUs and false assertion that it d1d/'NOuld not consider 
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the 31 back. pages to be identified by Mr. Kozol's requests for 

the "original" grievance fonns, Mr. Kozol still had the right 

to clarify or expand his requests as necessary, including having 

a third-party representative personally inspect the double-sided 

original -paper documents he requested. See Sappenfield v. Dep't 

of Corrections, 127 Wn.App. 83, 88-89, 110 p. 3d 808 (2005), review 

denied, 156 Wn.2d 1013 (2006) (When a requestor cannot inspect 

records -- because of incarceration, for example -- the agency 

should allow a representative of the requestor to inspect them.) 

Moreover, no requestor could ever challenge or obtain 

judicial in-camera review of records under the PRA., if an agency 

provides a copy of an original record, yet then destroys the 

requested original. This is the polar opposite of the strong 

public policy behind transparency of government activity that 

the Act was intended to ensure to interested parties. 

There is no confusion, Mr. Kozol specifically requested 

"the original" records, not a third-generation copy of a second­

6generation canputer scan of the original record. While the 

6 lXC'sGrievance Progratn M:mua1 requires tmt: (1) each original (local) IBll!I' 
grief8J1Ce will be review::!d to ensure it 00s been entered in the Liberty database, 
aM (2) written authorization is required for ~ disposal of each original JEret' 
file. (l> IIJ2. lXC failed to confonn to these requ:i..re!Jents. ~te admitting 
each original grievance is tI!O JBgeS, lXC staff never ensured tre second/b:r::k 
p:1geS \ere copied prior to destnttion, and 00 written autlx.lrization \>89 obtained 
before it destroyed tre original Jl3per records. (y -m-g7 (An.sIr.ers to ReqtBSt 
for Admission fobs. 2, 5). 
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copy of each original canplaint provided by the r:x:x: mayor may 

not be an accurate reproduction of the front page, no court can 

fiNer detennine this, and it is impossible for Mr. Kozol to have 

a third-party representative 1'l(1"t follow up by personally 

inspecting the "original" grievance forms to see what was 

contained on the second/back pages, or to see if any improper 

redactions occurred on the front pages, e.g., agency staff 

"whiting out" embarrassing, inculpatory, or prejudicial 

information before they scanned the pages. When the "Department 

stated that it alone detennined what was to be made part of any 

particular Ugrievance record", apparently this was not just a 

figure of speech. As shown in the record, this is not the r:x:x:' s 

first dance with unlawfully destroying grievance records to 

prevent disclosure of agency misconduct. Appendix A. In fact, 

it is reasonable to conclude that the r:x:x: has cultivated an 

environment in which employees can act with imnunity in covering 

up agency misconduct by illegally destroying public records. 

As a matter of law, full access to public records can never 

be provided under the PRA when an agency provides a copy of a 

requested record, and Up::x1 a requestor challenging that the copy 

is inaccurate, improperly redacted, or incanplete, there exists 

no rreans for judicial in-camera review under RCW 42.56.550(3) 

because the agency proceeded to destroy the original records 

after receiving the records requests. See Soter v. Cowles Publ' g 

CO., 162 Wn.2d 716, 744 n.14, 174 P.3d 60 (2007) {court noted 
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it could determine disclosability of records without remanding 

to trial court because the trial court had the records available 

in camera when it made its conclusions). 

Because the PRA expressly permits a private cause of action 

for a requestor to enforce!canpel agency proouction of records 

withheld in whole or in part, the r:x::x::! was prohibited by RCW 

42.56.100 fran destroying the original (double-sided) paper 

grievance fonus, because the requests could not, as a matter 

of law, ~ considered Ifresolved" under RCW 42.56.100 until all 

judicial review was ccmpleted. 

Here, the r:x::x::! violated the PRA by destroying at least eight 

(8) original grievance fonns, because "[wlhen a PRA request is 

made, a government agency must hold onto the records, including 

their metadata; they cannot ~ [destroyedl." O'·Neillv. City 

of Shoreline, 170 Wh.2d 138, 150, 240 P.3d 1149 (2010). 

Further, while the r:x::x::! purported that its actions were 

"consistent with r:x:::x:: I s Grievance Program Manual, II its Records 

Retention Schedule, its Records Managenent Policy rx::x::: 280.525, 

and RCW 40.14.060 (CP 247-48), such assertion is fatally false. 

Because of the prohibition against destruction in ROW 42.56.100, 

nan agency must show that any recently destroyed documents were 

not wrongfully destroyed." Neigh1x>rhood Alliance, 172 wn.2d 

at 723 n.13. '!be Department cannot make such a showing. 
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Contrary to t::xX::' s assertion, its actions are not "consistent 

with the rxx:'s Grievance Program Manual", because the Grievance 

Program Manual requires the rxx: to (a) ensure each original 

(double-sided) paper grievance was entered into the Uberty 

database, and (b) obtain written authorization before destroying 

any pages of the original grievance forms requested by Mr. Kozol. 

CP 402. 

Defendant admitted there was no written signature approval 

for destruction of these eight original grievances, nor were 

any ro::: 01-089 Records Destruction Request forms completed by 

staff and sutmltted to the agency's Records Officer as required 

by ro::: Policy 280.525 (III)(D). CP 397 (Answer to Request for 

Admission Nos. 4, 5). 

The record also shows that, despite being required to do 

so by RON 40.14.060( 1) (c), the t::X:C did not copy or reproduce 

the original second/back pages of the eight requested original 

grievances before destroying them (after receiving Mr. T{ozol' s 

requests). CP 238. Because each of these original records 'Were 

known by the t::xX:: to be ca:nprised of two pages, the ro::: wrongfully 

destroyed these record pages by not making copies prior to their 

7
destruction. 

7 Nor does it appear the l.lX; even abides by its l.lX; Records 'Retention 
Schedule, vtdch under Dispooitioo Authority Nunber (I~N) 8S-O)-3(fl)2 requires 
all grievarx::e dorumnts to 00 retairJerl for six (6) years. (Y 282. 
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When ca:np:>UIlded with Defendant's discovery answers and 

admissions that these eight records were destroyed after Mr. 

Kozol requested them, '!XX: , s destruction of these eight original 

records not only violated the PRA, but also violated RCW 

40.14.060(1)(c), and '!XX: Policy 280.525(III). As such, the 

destructions were clearly "wrongful". 

8. 	 Genuine Dispute of Material Fact of 23 
Records Destructions Precluded Stmnary Judgment 

A party noving for surrmary judgment bears the burden of 

deroc>nstrating that there is no genuine issue of material fact. 

A material fact is one uJXX1 which the outcorre of the litigation 

depends in whole or in part. Atherton Condo. Apartment-CMners 

Ass'n Ed. of Dir. v.Blume Dev. 00., 115 wn.2d 506, 516, 799 

P.2d 250 (1990). A court should grant summary judgment only 

if reasonable persons could reach but one conclusion frcm all 

the 	evidence. Vallandigham v. Clover Park· Sch. Dist. No. 400, 

154 wn.2d 16, 26, 109 P.3d 805 (2005). 

While ~'s discovery answers identified that eight (8) 

of the requested original grievances had been destroyed after 

Mr. Kozol's requests were received, the 1XC stated that the 

remaining twenty-three (23) original grievances had been destroyed 

prior to when ~ received Mr. Kozol' s requests on February 10, 

2012. 'Ibese include request nos. PDU-18882 to 18895, 18898, 

and 18906. CP 253-56. In its dis-positive notion, the Department 

argued that the 31 requested records were "not•••maintained." 

CP 29. The Department's declaration evidence stated that "the 
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hard paper copies of the grievance packets are eventually 

destrcyed. " CP 152-53. 

However, Defendant has failed to establish beyond a genuine 

material fact that any of these 23 original records were destroyed 

prior to being requested, if at all. M a matter of law, the 

~'s lone answer in the table to Interrogatory No.1 (CP 253-56) 

is not sufficient to establish that the ~ does not have to 

prcrluce these records because they did not exist. Contrary to 

~'s bald assertions, there is not sufficient evidence in the 

record to establish when or if these records were destroyed. 

First, the ~ failed to copy or reprcrluce any of the "~ 

05-165 Back" pages before allegedly destroying them prior to 

receiving Mr. Kozol's requests. CP 238-39 (Answer to 

Interrogatory Nos. 7 and 10; Response to "Request for PrOOuction 

No.4). Because ~ admitted that the "~ 05-165 Back" page 

is part of the original grievance/complaint forms as requested 

by Mr. Kozol (CP 228), all statutory and policy requirements 

applied to the complete requested "original" records, including 

the second/back pages. 

Second, ~ Policy 280.525 (III) (D) required DClC to obtain 

written signature approval before destroying each of these twenty­

three original front and back pages that ~ claimed to have 

destroyed prior to Mr. Kozol' s requests. CP 279. Here, the 

Department admitted that no such mandatory authorization was 

obtained for each of these twenty-three alleged destructions 

33 



of the original (double-sided) paper records. CP 397 (Answer 

to Request for Admission Nos. 4, 5). 

Third, the ~ Grievance Program Manual requires written 

authorization to be obtained before any of these 23 original 

(double-sided) paper grievance forms could be destroyed. CP 402. 

But no written authorization was sought or obtained before the 

23 destructions allegedly cx:curred, as ~ stated that no 

8"authorizations acquired" existed. CP 248 (Answer to 

Interrogatory No.5; ReS{)Ol1Se to Request for Production No.2). 

As such, lXlC's purported "fact", that these twenty-three 

original records could not be produced because they had already 

been destroyed, is supp:xted by only a bare, uncorroborated, 

conclusory answer to Plaintiff' s 'Interrogatory No.1. CP 251-56. 

IXlC failed to prove beyond all material doubt that these 

twenty-three "destructions" actually cx:curred, because not only 

does its lack of statutory and {:Olley ca:npliance with destruction 

authorization, records retention, and record duplication go to 

show that no destructions occurred, but the record is canpletely 

devoid of sworn declaration evidence establishing that these 

twenty-three original records were actually destroyed. 

8 In response, the lXC nerely prodoced l'Brd copies of a statute, lXC JX)licy, 
and a records retention s:hedule. HoIr.ever, soc.h empirical evidence does not 
establish whether autlmi.2ation for thea:! twenty-three destnr:tions occurred. 
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A.t best, this Court could only possibly conclude that these 

destructions occurred on the dates prior to Kozol' s requests, 

based upon the agency's self-serving discovery answer which has 

not been subjected to deposition questioning or other judicial 

scrutiny. 'Ibese ultimate facts, or conclusions of fact are 

insufficient for sumnary judgment purposes; likewise, conclusory 

statements of fact will not suffice. Grimwood v. Univ. of Puget 

Sound, 110 Wh.2d 355, 359, 753 P.2d 517 (1988). Further, the 

lone discovery answer is directly contradicted by the lack of 

signature authorization required before destruction could occur. 

This express lack of mandatory signature authorization for the 

purported twenty-three destructions create a genuine issue of 

material fact precluding sunmary judgment; there was not even 

authorization to destroy the front pages of these grievances, 

which ~ stated was the only material part of the record. 

Just as courts are not entitled to weigh evidence on stmnary 

judgnent, see Flenm1ng v. Smith, 64 Wn.2d 181, 185, 390 P.2d 

990 (1964), similarly the court should not grant sun:rnary judgment 

when there is some question as to the credibility of a witness 

whose statements are critical to an i.mp:>rtant issue in the case. 

See Powell v. Viking Ins. Co., 44 Wh.App. 495, 502-03, 722 P.2d 

1343 (Div.3, 1986). 

Upon this record, there is not even any declaration evidence 

to establish the twenty-three records were destroyed prior to 

being requested. Because all facts and reasonable inferences 
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therefran are to be viewed in the light most favorable to 

Mr. Kozol, the express lack of compliance with all statute and 

policy requirements, and the lack of specific declaration 

evidence, create a genuine dispute of material· fact as to whether 

the twenty-three original records were destroyed before or after 

being requested by Mr. Kozol. 'Illis issue must be remanded for 

trial. 

9. 	 Genuine Dispute of Material Fact as to 
Usage of Records Precludes SUrmlary Judgment 

Defendant argued that it did not prcrluce the "lX.)C 05-165 

Back" page in each of Plaintiff f S requests because it did not 

consider the second/back pages responsive to the requests because 

the pages are never used by inmates or agency staff in the 

grievance process. CP 29-30. Defendant's declaration evidence 

states the back pages are never used by inmates or staff in the 

grievance process. CP 152-53. 

However, while the Lee Young declaration fails to establish 

she was involved in any search for these 31 records at either 

of the three prison locations, and also improperly limited Mr. 

Kozol"s requests to only "grievance packets", it nevertheless 

is primarily deficient in justifying the Department's argument 

because Ms. Young's declaration is factually false. 

'Illere is no question that lX.)C staff and inmates use the 

second/back pages of original grievance fonns in the grievance 

process within the Department of Corrections. Use occurs in 
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multiple categories. Inmates use the back page of the grievance 

forms to state the substantive grievance issue continued from 

the front page of the fonn, and to identify p:>tential witnesses 

to the grieved action or issue. CP 403-19. . 

As part of sutmitting the grievance, inmates carefully 

work through the worksheet/checklist on the second/back page 

to indicate what infonnatioo was provided, and what remains to 

be presented or investigated by grievance staff. CP 420-32. 

rx::x: staff use the back page of original grievance fonns 

by writing various processing/routing infonnation, identifying 

grievance issues, and numerical computation. CP 433-56. 

Thus, a genuine dispute of material fact precludes summary 

judgment dismissal. The "rx::x: 05-165 Back" pages are either used, 

or, according to the rx::x:' s sole piece of evidence -- the 

9Declaration of lee Young - they are never used. SUbstantial 

eVidence sutxnitted by Plaintiff on reconsideration evinces the 

back pages are used in the grievance process. Not only does 

this overwhelming evidence shaN these record pages are "used", 

rut the 1XC still expectantly has thousands of other similar 

pages for a six-year period to produce in record requests nos. 

POU-28154 to 28156. CP 260-71, 313-15. 

9 AnBzingly, t~ rare ''Lee YOtm[g]" and "L. YOtmg" appears on t~ rock 
pages of s=veral original grievance foms. CP lt05, 434-J.). tee Young is 
t~ Ire enployee 'Irh:> declared under penalty of rerjury that these very 
pages are never used by imBtes or staff in t~ grievance process. 
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As the party moving for summary judgment, it is the DOC's 

burden "to demonstrate that there is no genuine dispute as to 

any material fact and all reasonable inferences from the evidence 

must be resolved against [it]." tokan & I\ssoc. Inc. v. American 

Beef Processing, Ltc , 177 Wh.App. 490, 311 p.3d 1287, 1288 (2013) 

(citing Larron v. McDonnell Douglas Corp., 91 WIl.2d 345, 349, 

588 P.2d 1346 (1979)). Under the PRA, the burden is on the agency 

to prove all elements of its claim to not have violated the act. 

RCW 42.56.550. 

The Depi3rtment' s assertion as to why it did not produce 

the requested second/back pages is a material issue. Because 

there is a genuine dispute of this material fact as to "usage", 

S1.lITlTlarY judgment was precluded as a matter of law. 

10. 	 Remand is Necessary to Conduct Discovery 

. as to l\ny Agency Bad Faith 


In its dispositive rrotion, the Department asked the court 

to find that any violation of the Public Records Act did not 

amount to bad faith for purposes of RCW 42.56.565(1). CP 31-32. 

While the DOC asserted that the "facts are devoid of any evidence 

to indicate the r:o:: acted with bad faith in response to 

Plaintiff's PRA request, fI (CP 32), Plaintiff established that 

discovery was oot canplete in the case, and that additional 

discovery was necessary for Plaintiff to be able to present 

evidence on the insufficiency/inadequacy of DOC's responses in 

the 31 separate requests. CP 214, 220. 
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Ultimately, the trial court stated that, U[sUnce the Court 

has found that a PRA violation has not occurred, the question 

whether the Defendant acted in bad faith does not need to be 

addressed. If cp 363. 

Because this Court's de ~ review will find multiple 

violations of the PRA in each of the 31 record requests, Plaintiff 

is entitled to conduct discovery to obtain evidence to make the 

necessary showing of agency bad faith pursuant to ROl 

42.56.565(1). See Neighborhood Alliance, 172 Wh.2d at 718-19 

(all reasons for an agency's witn~olding of records are relevant 

and therefore are not only discoverable under the civil rules, 

but are also necessary in a PRA case). As the Division Two Court 

of Appeals recognized in Francis v. DeE' t of Carr., 178 Wh.1\pp. 

42, 313 P.3d 457, 467 (2013), review denied, 180 Wrt.2d 1016, 

327 P.3d 55 (2014), "it is notoriously difficult to prove agency 

intent, particularly fran inside a prison cell." 

Because the trial court expressly did not find a PRA 

violation upon which to find bad faith, and due to Plaintiff's 

need to conduct the necessary discovery to carry his statutory 

burden under ~cw 42.56.565(1), this case should be remanded so 

as to allow Plaintiff to canplete discovery before any finding 

of agency bad faith may or may not be found. 
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B. 	 Plaintiff's Motioo for CR 56(f) Caltinuance 
Should Have Been Granted 

Civil ~le 56(f) allows a party to move for a continuance 

so that it may gather evidence relevant to a suro:nary judgment 

proceeding. 1\ppellate courts review a trial court f S decision 

to deny a motion for a continuance on these grounds for an abuse 

of discretion. Old City Hall LLC v. Pierce County AIDS 

Foundation, 181 TNh.App. 1, 15, 329 P.3d 83 (2014). 

Civil Rule 56(f) provides that the court may order a 

continuance to allow a nonmoving party to obtain discovery needed 

to respond to the lOOtion U[s]hould it appear fran the affidavits 

of a party opposing the lOOtion that he cannot, for reasons stated, 

present by affidavit facts essential to justify his opposition. If 

CR 56(f). 

The 	trial court may deny a rootion for continuance if: 

n (1) The requesting party does not offer a gcx::rl 
reason for the delay in obtaining the desired 
evidence; (2) the requesting party does not 
state What evidence would be established through 
the additional discovery; or (3) the desired evidence 
will not raise a genuine issue of material fact. If 

Farmer v. DaVis, 161 Wn.App. 420, 430-31, 250 P.3d 138 (Div.3, 

2011 ) ; Tellevik v. Real ProeertyKnown as 31641 West 'Rutherford 

Street, 120 wn.2d 68, 90, 838 P.2d 111 (1992). 

Plaintiff rooved for a CR 56(f) continuance so as to allow 

him tirre to conduct the necessary discovery as to any agency 

usage of the second/back pages of original grievance forms. 
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CP 211-12. Plaintiff filed a second CR 56(f) !TOtion, before 

the trial court made any in!tial ruling on the Defendant's surrmary 

judgment !TOtion. CP 351-53. Plaintiff filed supplemental 

IlefOC)randa in su-pport of his IOOtion. CP 300-325, 346-49. 

'Ibe trial court abused its discretion in denying a 

continuance. Mr. Kozol's prima facie evidence, and all reasonable 

inferences therefrcm, when viewed in the light most favorable 

to him, established that additional evidence could be obtained 

through discovery that disproved !:XX! , s claim that the second/back 

pages of original grievances were never used by .inma.tes or agency 

staff. CP 220, 258-71, 308-20. 'Ibis included a prima facie 

showing that second/back pages contained other offender's official 

grievance information. CP 267. 

Based upon the evidence presented, the trial court abused 

its discretion in denying r-fr. Kozol's CR 56(f) !TOtion. ~ trial 

court abuses its discretion if its decision is manifestly 

unreasonable, or rests on untenable grounds, or if it bases its 

ruling on an erroneous view of law or involves incorrect legal 

analysis. Dix v. ref Corp., 160 Wn.2d 826, 833, 161 P.3d 1016 

(2007). Here, not only did the trial court err in disregarding 

the materiality of prima facie evidence that second/back pages 

contained grievance information, and thus were "used" (CP 267), 

but the court also acted untenably when it failed to consider 

that Mr. Kozol had not ccmpleted discovery in the case, and !TOre 

importantly, it was the agency, the ~, that possessed all 
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evidence as to whether these record pages \tlere used. Denying 

this continuance was tantarrount to the court permitting the 

Department to produce any rocdicum of evidence, no matter how 

implausible, as a basis to grant dismissal, while flatly refusing 

to allow Plaintiff to gather any evidence to refute the 

Department's arguments and proferred evidence. Refusing Plaintiff 

any opportunity to muster additional evidence in this situation 

was an abuse of discretion. 

"The trial oourt must make justice its primary consideration 

in ruling on a rrotion for continuance, even an informal one." 

Reck v. Collins, 325 P.3d at 316 (citing Oogglev. Snow, 56 

Wn.App. 499, 508, 784 P.2d 554 (1990». with Mr. Kozol making 

a prima facie showing that additional discovery would likely 

lead to admissible evidence material to the issue of "usage" 

by inmates or staff of the record. pages in question, and upon 

Mr. Kozol's meeting the other necessary criteria, see Tellevik, 

sUpra; CR 56(f), it was an abuse of discretion to not grant 

the CR 56( f) rrotion. 

C. Plaintiff's MXiCll To strike Should Have Been Granted 

Plaintiff's evidence clearly established to the trial oourt 

that (a) Defendant improperly trodified clear, unambiguous requests 

for identifiable records, (b) Defendant failed to conduct an 

adequate search, (c) Defendant unlawfully destroyed responsive 

records it had silently withheld, (d) Defendant had a history 
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of unlawfully destroying identical records when requested by 

others, (e) Defendant filed knowingly false evidence to esca-pe 

being held accountable under the law. In response, the Depa.rtrrent 

attempted to introduce evidence of e-mail conmunications sent 

both to and fram Plaintiff by a third-party indiVidual. 

SUpplemental Clerk's Pa-pers __ • 

~ppropriately, Plaintiff objected to the evidence and filed 

a rotion to strike. CP 287-93. While there was no indication 

in the trial court's rulings that it actually considered any 

of the irrelevant e-mail evidence, Defendant has designated these 

pa-pers in its May 5, 2015 Supplemental Designation of Clerk's 

Papers. Accordingly, because this Court is conducting de ~ 

reView, it was error for the trial court to not grant Plaintiff's 

rotion to strike. 

1 • Standard of Review 

While ordinarily the Court's review of evidentiary rulings 

made by the trial court is for an abuse of discretion, appellate 

courts revie'N de novo such rulings when they are made in 

conjunction with a stmnary judgrrent rotion. Taylor v. Bell, 

2014 WL 7387790 *6 (citing Wilkinson v. Chiwawa Comm. Ass'n, 

180 Wn.2d 241, 249, 327 P.3d 614 (2014). The de ~ standard 

of review is applied when ruling on a rotion to strike evidence 

fram consideration on sumnary judgment because it contained 

inadmissible eVidence. Davis v. Baugh Indus. Contractors, ·Inc., 

159 Wn.2d 413, 416, 420-21, 150 P.3d 545 (2007) (citing Folsom 
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v. Burger King, 135 Wh.2d 658, 958 P.2d 301 (1998». See also 

Keck v. Collins, 181 Wh.~pp. 67, 325 P.3d 306, 312 n.2 (Div.3, 

2014) (citing collective cases). 

Error ma.y not be predicated on a ruling that admits or 

excludes evidence W1less a substantial right of the party is 

affected and a tirrely objection or motion to strike is ma.de, 

stating the specific ground for objection. ER 103(a)(1). 

2. Evidence Inadmissible Under ER 402 

As presented in Plaintiff's lOOtion and reply, the email 

evidence was not relevant and therefore inadmissible under ER 402. 

CP 288, 290-93; CP 167-71. "A party is entitled to admit 

relevant evidence, except as limited by constitutional 

requirements or as otherwise provided by statute, by the evidence 

rules." State v. Ioutharn, 158 wn.App. 732, 748, 242 P.3d 954 

(2010) (citing ER 402). 

"Relevant evidenceII is any evidence which tends to show' 

a disputed issue is more or less probable and encanpasses elements 

of both probative value and ma.teriality. ER 401; Davidson v. 

Muni. of Metro. Seattle, 43 Wh.App. 569, 573, 719 P.2d 569 (1986). 

Evidence is probative if it tends to prove or disprove some fact 

and is ma.terial if that fact is of consequence to the ultima.te 

outcorre. DaVidson, 43 WIl.App. at 573. "Evidence which is not 

relevant is not admissible." ER 402. 
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While the Department wishfully argued that the e-mail 

eVidence was material, it failed to offer any proof that such 

e-mails affected the agency's understanding of the request, 

ability to seek clarification, or that the e-mails affected the 

agency' s unlawful destruction of requested records. The 

Department consistently confirmed that each of the 31 requests 

sought the original complaint/grievance form. CP 72, 80-150. 

The ~ squarely admitted that it knew all original 

complaint/grievance "~ 05-165" forms were comprised of two 

pages. CP 228. n[ If] the agency was unclear about what was 

requested, it was required to seek clarification. If Neighborhocrl 

Alliance, 172 Wn.2d at 727. No clarification was sought by the 

Department. 

Not only do the e-mails have no probative value as to the 

agency's statutory burden in res:PQnding to PR~ requests, but 

dispositive is the fact that such evidence is irrelevant per 

statutory language in RQN 42.56.080. 

While crafty attorneys often employ such tactics to attempt 

to divert a court' s attention fran agency PR~ violations by 

advancing the absurd argument that a requestor could influence 

how an agency violated the statute in res:PQnding to a PRA request, 

the Washington SUpreme Court and the Court of ~ppeals have 

repeatedly rejected such unprofessional and discourteous 

approaches resorted to by ~ violators. 
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Under RCW 42.56.080 it is legally immaterial why a requestor 

requests certain public records, and "agencies may not inquire 

into the reason for the request. n Cornu-Labat v. Hospital Dist. 

No. 2 Grant County, 177 ~m.2d 221, 240, 29B P.3d 741 (2013). 

The "statute specifically forbids intent [of a requestor] ••• from 

being used to detennine if records are subject to disclosure. U 

DeLong v. Parmelee, 157 Wn.App. 119, 14n, 236 p.3d 936 (2010). 

See Yousoufian v. Office of "Ron Sims, 168 Wn.2d 444, 461 n.8, 

229 P.3d 735 (2010). Specifically, the Department knows as a 

matter of law that its actions cannot be affected by a requestor. 

LiVingston v. Cedeno, 164 Wn.2d 46, 53, 186 P.3d 1055 (2008) 

(llin its capacity as an agency subject to the [PRA], rrx:x::] must 

respond to all public disclosure requests without regard to the 

status or lOC>tivation of the requestor.") 

Because the Depart.rrent' s attempt to introouce this evidence 

(rruch of which was merely received by Mr. Kozol, and thus not 

materially imputable to him) was intended for a statutorily 

irrelevant purpose (ROl 42.56.080), the evidence is inadmissible 

under ER 402, and Plaintiff's lOC>tion to strike should have been 

granted. 

3. Evidence Inadmissible under rn 403 

Even if the e-mail were sanehow relevant, and not legally 

irrelevant under ~Ol 42.56.080, the evidence should nevertheless 

have been striken under ER 403. ER 403 controls the exclusion 

of relevant evidence. "Although relevant, evidence may be 
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excluded if its probative value is substantially outweighed by 


the danger of unfair prejudice." ER 403. 


"ER 403 contemplates a balancing process. The balance 
may be tipped toward admissibility if the evidence is highly 
probative or if the undesirable characteristics of the 
evidence are minimal. Conversely, the balance may be tipped 
t()\.#laI"ds exclusion if the evidence is of minimal probative 
value or if the undesirable characteristics of the evidence 
are very pronounced." 

State v. Rice, 48 Wh.App. 7, 13, 737 P.2d 726 (1987); Karl B. 

'!'egland, Vol. 5 Washington Practice - Evidence Law and Practice 

(5th ed. 2014) §403 at 700. 

"In determining whether or not there is prejudice, the 

linchpin word is 'unfair'''. Rice, 48 'Wn.App. at 13 (quoting 

State v. Bernson, 40 'Wn.App. 729, 736, 700 P.2d 758, review 

denied, 104 'Wn.2d 1016 (1985». "Alroost all evidence is 

prejudicial in the sense that it is used to convince the trier 

of fact to reach one decision rather than another." Id. 

"However, 'unfair prejudice' is caused by evidence that is likely 

to arouse an errotional response rather that a rational decision." 

.!!!.; State v. Barry, _Wh.APP._, 339 1?3d 200, 206 (Oiv.3, 

2014). 

Here, the virtually nonexistent probative value of the 

evidence is substantially outweighed by the danger of unfair 

prejudice. This is the sole basis for the Defendant's 

presentation of the material. There was no other faulty 

explanation or strained interpretation of fact or law for 

Defendant to argue, so it Simply turned to its evidence of last 
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resort, arguing that some e-mail coomunications between Mr. Kozol 

and a third party, about mostly unrelated issues, caused the 

rx:x:: to unlawfully destroy requested records, improperly roodify 

the 31 requests, and violate the Public Records ~t. Again, 

the Department even unlawfully destroyed the "rx:x:: 05-165 Front" 

record pages that it argued was the only record page it considered 

responsive to the requests. DOC's argument, that random e-mails 

control the actions of the second largest agency in the State, 

is not only far-fetched - it is currently orbiting Saturn. 

In sum, the e-rnails should have been striken under ER 402 

or ER 403. See Miller v. Peterson, 42 Wn.~PP. 822, 827, 714 

P.2d 695 (1986) (in a m:rlical malpractice action, the trial court 

properly excluded as irrelevant defense evidence that saneone 

had told the plaintiff that he "should sue t.he doctor that did 

it"): Tumelson v. Todhunter, 105 Wn.2d 596, 716 P.2d 890 (1986) 

(in personal injury action, medical history was irrelevant to 

the issues as framed by the complaint); OUtley v. City of New 

York, 837 F.2d 587, 591-95 (2nd Cir. 1988) (court properly 

rejected argument that the evidence was relevant to show the 

plaintiff was a chronic litigant or held animosity toward the 

defendant; discussing at length unfair prejudice from evidence 

of a plaintiff's litigation motivations or activity). 
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D. 	 Appellant stnUd Be Awaroed All Reasonable 
Costs and Fees on Appeal 

Pursuant to RAP 18.1 and Title 14, Appellant asks that 

he be awarded all costs/expenses/fees in litigating this appeal. 

ROW 42.56.550(4) allows prevailing requestors to be awarded all 

costs and fees. A -party is entitled to attorney fees/costs on 

appeal if a contract, statute, or recognized ground of equity 

permits recovery of costs/fees at trial, and the -party is the 

substantially prevailing -party. Hwang v. McMahill, 103 Wn.App. 

945, 954, 15 P.3d 172 (2000). See O'COnnor v. Wash. St. Dep't 

of Social &Health Services, 143 Wn.2d 895, 25 P.3d 426 (2001) 

(party who successfully appealed order in party's action against 

state agency that quashed requests under the Public ~rds Act 

was entitled to reasonable attorney fees and costs on appeal.) 

Should Appellant prevail in this appeal, it is proper to award 

him all costs and expenses, and attorney fees if counsel is 

retained, to be enuroorated in the Cost Bill. 

CONCLUSION 

For all the foregoing reasons, Appellant respectfully 

submits that the trial court erred in denying Plaintiff's motion 

for continuance and motion to strike. The court also erred in 

granting surrmary judgment dismissal to the Respondent. SUrmnary 

judgment should be reversed, and the case remanded to allow 

Appellant to complete the necessary discovery. 
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RESPECrFULLY suhnitted this 11!!:'day of 11., , 2015. 

STE."VEN p. KOZOL, r:xx:!# 974691 
Appellant/Plaintiff, Pro Per 
Stafford Creek Corr. Cntr. 
191 Constantine Way 
Aberdeen, lNA. 98520 
Ph: (360)537-1800 

www.FreeSteveKozol.com 
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· Washington DOC Pays Pro Se Prisoner $110,043 

For Illegally Withholding Records 


The Washington State Department 
. of Corrections (WDOC) will pay 

former Airway Heights Corrections Cen­
ter prisoner Derek E. Gronquist $11 0,043 
for mishandling his requests for pu blic 
records. This represents the largest payout 
the WDOC has ever paid to a prisoner 
who represented himself. 

The dispute began when Gronquist 
submitted a request to inspect public re­
cords to the Airway Heights Corrections 
Center (AHCC) on October 21, 2001. 
The WDOC denied the request pursuant 
to Policy 280.51 O(III)(F), which prohibits 
incarcerated prisoners from inspecting any 
public record not contained within their 
own Central or Health Care Files. On 
August 29, 2003, the Spokane County Su­
perior Court held that Policy 280.51 O(III) 
(F)'s "incarcerated offender" exclusion 
violated the Public Records Act's require­
ment of free and open inspection of public 
records. WDOC was ordered to disclose 
all requested records and to pay Gronquist 
$2,543 in penalties and costs. 

(PLN readers should note that Di­
vision Three of the Washington State 
Court of Appeals has since ruled to the 

. contrary. See Sappenfield v. Departmel1l 
of Corrections. 127 Wn.App. 83, 110 P.3d 
808 (2005). review denied, 156 Wn.2d 
1013 (2006)). 

The WDOC subsequently disclosed 
records "vhere the names of prisoners 
had been blacked out under a claim of 
exemption under Washington Adminis­
trative Code 137-08-150. and claimed to 
have made a full and complete disclosure. 
WDOC then subjected Gronquist's mon­
etary award to a 35% seizure for cost of 
incarceration, crime victim's fund, and 
savings pursuant to House Bill 1571 and 
the newly amended RC\V 72.09.480(3). A 
lawsuit was later filed in Thurston County 
Superior Court challenging the constitu­
tionah ty of HB 1571. 

Approximately three years later, 
Gronquist discovered the existence of at 
least one record that the WDOC neither 
disclosed nor claimed to be exempt: a 
grievance filed by AHCC prisoner Todd 
Wixon. On October 4. 2006, Gronquist 
filed a Motion for Contempt andlor to 
C ompe1 Public Disclosure alleging that 
t':.,:, WDOC had silently withheld re­
g nested inmate grievance records and had 
improperly subject other records to redac-

June 2009 

tion. The Court ordered the WDOC to 
"conduct a thorough and complete search 
for all records responsive to Plaintiff's 
public disclosure request", "to produce. 
.. ali records responsive ... wi thout any 
redaction", and to "[pJay Plaintiff $50.00 
a day [from August 29, 2003] ... until the 
Defendant demonstrates to the Court's 
satisfaction that a thorough and complete 
search for all responsive documents has 
been made and that all responsive and 
un-redacted records have been disclosed 
to Plain tiff." 

On May II, 2007, the WDOC filed 
a Motion for Entry of Judgment arguing 
that the Public Records Act "does not 
require the grievance coordinator to hand 
search 2793 grievances filed at AHCC 
in 200 I to determine if there might be 
another document responsive to this part 
of Plaintiff's request." The Court denied 
WDOC's motion, increased the penalty 
to $100 a day, and ordered the WDOC 
to "conduct a hand search of and/or for 
grievance records responsive to Plaintiff's 
public disclosure request ... " Reconsid­
eration of the penalty assessment was 
denied. After conducting its search, the 
WDOC disclosed three previously with­
held responsive grievances. 

On July 26, 2007, the WDOC filed a 
second Motion for Entry of Judgment, 
arguing that it had fully complied with 
the Court's orders. Within this filing, the 
WDOC disclosed for the first time that it 
had "disposed of" almost all grievance 
records filed between 1993 and 1999. 
WDOC's motion was stayed pending 
discovery into the destruction of grievance 
records. On April 18, 2008, the WDOC 
agreed to settle this case for $79,000. It 
also agreed to pay Gronquist $1,000 to 
resolve litigation over the monies seized 
from the August 29, 2003, penalty award. 
See Gronquist \', Department of Correc­
tions, Spokane County Superior Court 
No. 02-2-05518-9: and Granquist L Bar­
shml,_Thurston County Superior Court 
Ko.05-2-01941-4. 

A second lawsuit was filed over 
WDOCs mishandiing of a separate 
records request submitted to AHCC on 
December 28,2005, seeking employment 
and misconduct records concerning 
AH ("C Correctional Officer. Jeffrey Ward. 
Within five weeks of receiving this Pub­
lic Records Act request WDOC began 
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destroying its grievance records. After all 
grievance records filed between 1993 and 
1999 had been destroyed, WDnc asserted 
tha~ it would begin searching for respon· 
sive records. The WDOC then filed a 
Motion for Summary Judgment claiming 
fuE compliance with the Public Records 
Act. After WDOC's motion was denied, 
it agreed to settle this case for $27,500. As 
part of the agreement Gronquist agreed 
not to pursue two other unrelated cases 
upon appeal. See: Granquist F. Department 
of Corrections.,Spokane County Superior 
Court Case :-.Jo. 07-2-00562-0. 

Commenting upon this litigation, 
WDOC Secretary Eldon Vail stated 
"clearly how we respond to public disclo­
sure requests needed some attention and 
we've made a lot of changes since then 
to be better stewards of the taxpayer's 
money in these kinds of cases." For an 
agency with a history of never admitting 
fault, Vail's comInents may sound a shift 
in how the WDOC responds to Public 
Records Act requests in the future, Gron­
quist is skeptical that WDOC's practices 
will change, believing that "these cases 
demonstrate the lengths that DOC and 
the Washington State Attorney General's 
Office will go to withhold records of 
governmental misconduct from public 
knowledge." In Washington State it is a 
Class B felony punishable up to ten years 
in prison and a $20,000 fine to destroy 
public records following a citizen's request 
for those records. Nevertheless, no WDOC 
official has ever been charged with a crime 
or subject to any discipline for unlawfully 
destroying the grievance records in these 
cases. Mr. Gronquist represented himself 
in each of these cases, The state's response 
was predictable: it obtained legislation to 
allow state agencies to seek injunctions 
against prisoners who file public records 
requests. ~ 

(Editor's Note: Granquist has been alol!g 
time P LN subscriber. During the course 
the above liligatio/1 he conraeled P LN and 
asked for assistance locating counsel to 
represent him in the above cases. Despite 
our best efforts 11'e were unable to find {Ill 

attorney in vVashil1gwlI to rake the cases. 
The moral to this STory is just because a 
/ml')'er 1\'011'[ take {/ case does not mean it 
lacks merit. With coul1selrhe pC/yoU! mj(:es 
alone Iiouid hare been much higha P 'YV} 
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