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I. REPLY 

Petitioner Steven Kozol m:>Ved to strike portions of the 

Deparbnent' s brief that improperly cited to subni.tted evidence 

that is statutorily immaterial under RCW 42.56.080, is 

inadmissible under ER 402 or 403, and-that use of violates Mr. 

Kozol' s First Amendment right to protected free speech. In its 

answer to the IOOtion, the Department now concedes that the 

offerrling material was never considered by the Department when 

it was responding to Mr. Kozol' s record requests. Respondent's 

Answer to ltt>tion, at 2. Further, the Deparbnent now adds that 

the email evidence was "solely subni.tted" to establish that Mr. 

Kozol did not request identifiable records. Id. 

Based upon this important concession, this Court should 

absolutely grant Mr. Kozol 's m:>tioo to strike, as the only pJrpOSe 

for the Department's use of the emails is to improperly violate 

Mr. Kozol' s First Amendment right to free speech and to use such 

protected speech to prejudice the Court against grariting Mr. 

Kozol 's Petitioo for Review. Simply, the Department is attempting 

to divert the attention away fran its violations of the Public 

Records Act. However, the Department's argmnent has oo basis 

in law, and for the following reasons should be rejected. 

First, based upon its concession that it never considered 

the email contents in any aspect of responding to Mr. Kozol' s 

31 requests, this fact squarely precludes the Department's 

1 



argument that the emails are probative to whether the Deparbnent 

considered the requests to be seeking identifiable records. 

As the Department correctly points out, there is no evidence 

that the Deparbnent considered the emails as part of any of the 

agency actions under judicial review. It was not until June 

2014 that the Department began researching Mr. Kozel's protected 

speech carmunications that occurred in 2011 • CP 478-479. Based 

upon this undisputed fact, it was factually impossible for the 

Department when responding to the requests in February through 

April 2012 (CP 72-150) to be detennining that the requests did 

not seek "identifiable records" based upon the content of the 

emails first reviewed in June 2014. 

It is unexplained why it even ~d be taking the 

extraordinary yet IX>intless steps to review years' worth of 

protected free speech that criticized the Department's abysmal 

history of violating the law. Rifling through thousaOOs of imate 

snails sane two years after the Department had already responded 

to and closed all of Mr. Kozel's requests, and unlawfully 

destroyed the withheld records, could not sanehow magically 

establish post-hoc that Public Disclosure Unit staff considered 

Mr. Kozel's requests to be seeking "unidentifable records" as 

the Department now argues. There is no evidence in the record 

fran any ~lie records staff attesting that they viewed or 

perceived Mr. Kozol' s requests to be seeking "unidentifiable" 

records. 
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Because the Department has conceded that its staff who 

resporrled to the requests never considered the content of the 

enails, the only thing being presented here is the mere post­

hoc opinioo by the Department's attorney, two years later, 

baselessly arguing that the emails caused the Department staff 

to view Mr. Kozol' s requests as not seeking "identifiable 

·records." Of course, therein lays the fatal flaw in the 

Department's argunent. An agency's attorney arguing how the 

agency allegedly perceived the requests in the past does not 

sanehow render deficient the requests specifically seeking the 

cauplete "original canplaint form" by name arrl log i.d. number. 

Again, there is no evidence that any OOC staff treated the 

requests as such. The rule is \1ilell settled - argument of eotmse1 

does not itself constitute canpetent evidence. Lemond v. Dep't 

of ~censinq, 143 wn.App. 797, 807, 180 P.3d 829 (2008). If 

attorney arguments could constitute evidence, then parties would 

simply keep substituting counsel until they found one who could 

offer the "evidence" needed to prevail in the litigatioo. The 

Department's efforts to this effect are of course preposterous. 

However, even with no OOC staff considering the emails as 

part of respooding to the requests, the Department is nevertheless 

admitting through its own words that it is considering the emails 

to argue the withheld second/back pages of each requested 

"original canplaint form" are not subject to disclosure because 

Mr. Kozol having requested each "original canplaint fonn" by 
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name and specific log i.d. number did not seek an "identifiable" 

record. By L'OC's clear admission, the ema.ils were "soley 

sul:mitted" for this purpose. Answer to Motion, at 2. 

'lberefore, under the rule of law pertaining to Public Records 

Act cases, RCW 42.56.080 "specifically forbids intent, regardless 

of whether it is malicious in design, fran being used to determine 

if records are subject to disclosure." Delong v. Pannelee, 157 

wn.App. 119, 146, 236 P.3d 936 (2010). While agencies are 

prohibited fran considering a requestor's alleged intent when 

initially responding to PRA requests, the agencies cannot, once 

litigation coomences, suddenly begin considering an alleged intent 

when arguing to defend its initial agency action of denying 

records. RCW 42.56.080' s prohibition fran considering intent 

behind requests does not whimsically expire upon an agency being 

sued to canpel production of records it withheld. Otherwise, 

once agencies were sued for wrongfully withholding records, they 

~d begin en masse conducting extensive depositions of all 

requestors seeking to obtain their mental impressions behind 

seeking records, and then use this evidence to argue a way to 

avoid being foorrl in violation of the PR~. 

The second reason the Department's arguments are meritless 

is because the law does not penni t de novo appellate review to 

include new consideration of evidence that was inadmissible on 

sunmary judgment. "A court cannot consider inadmissible evidence 

when ruling on a sunmary judgment notion." Kenco Enters. N.W. 
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v. Wiese, 172 Wn.App. 607, 615, 291 P.3d 261 (2013). 

The Department's assertion that "Kozol filed no motion to 

strike the use of the emails in the appellate court briefing" 

is nothing roore than an exercise in sophistry. Answer to Motion, 

at 2. '!he a~llate briefing shows that Kozol repeatedly argued 

the issue that the trial court should have granted his rootion 

to strike the inadmissible emails. Opening Brief of Appellant, 

at 42-48; Reply Brief of Appellant, at 12-13. '!his relief would 

necessarily preclude any use of the emails by the Department. 

However, the Court of A~ls never reached this issue, instead 

stating that Mr. Kozol' s "rootion to strike is moot as those 

materials did not play a role in the trial court's decision [on 

sunmary judgment]." Published Opinion, at fn. 3. 

Therefore, because the inadmissible emails were expressly 

fourrl to not be included in the evidence material to sunmary 

judgment, the Department's argument, that the emails are now 

sanehow probative to the surrrnary judgment issues of whether 

"identifiable" records were requested, is spurious. While the 

Department hopes to drown out its PRA violations by continuing 

to bang its drum, speculating a supposed parade of horribles 

pertaining to the emails (Answer to Motion, at 1 ) , the facts 

squarely belie such contentioos. 

First, Mr. Kozol never stated in any emails that he planned 

to bring, or was involved in bringing an "avalanche of lawsuits." 

Mr. Kozol never stated this, and the Department's quotatioos 
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are k:nowi.ngly false. The record shows Mr. Kozol brought these 

31 claims all in one single lawsuit. Second, the need to request 

grievances written on new (double-sided) fonns, that the 

Department now asserts as nefarious in design, was clearly 

explained to the trial court as being necessary because the older 

style tO. "carbonless" multi-copy fonns were less likely to 

contain the handwritten evidence of IXJC misconduct that Mr. Kozol 

was seeking to obtain} CP 304. 

Third, comron sense dictates that obviously Mr. Kozol had 

to get grievance m.nnbers fran other "passers by" inmates who 

had grievances processed by the IXJC staff making the racially 

derogatory ccmnentary on the second/back pages of the grievance 

forms, arrl other misconduct; otherwise, without this specificity, 

is the Department asserting that Mr. Kozol should have burdened 

the agency by requesting every single original grievance form 

in existance? Fourth, the IXJC would not permit Mr. Kozol to 

receive and review grievance documents via public disclosure, 

as the prison mail room rejected Kozol' s receipt of other inmates' 

grievance documents. CP 266-267. So of course he could "review 

none of the contents of the <Xx::uments produced" to him, as the 

Department now attempts to portray in a scandalous light. ·Answer 

to ~tion, at 1. As proven without dispute, this is why Mr. 

Kozol had the records forwarded to his attorney to review on 

his behalf. CP 177-195. 

1 nx unlawfully destroyed the records l{ozol ~. so he W3S unable 
to file suit ~ llX: on the mi.scondttt issues he had pJ.anreii. 
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Finally, Mr. Kozol never filed vague canplaints in multiple 

CX)Uilties to ensure none of these claims were consolidated, as 

the Department merrlaciously plrpOrts. Answer to Motion, at 1 • 

Here, all 31 claims were brought in a single, specific canplaint 

providing full arrl fair notice to the Department of its PRA 

violations. CP 11-17. Clearly, the Department's belabored 

reliance on the itrmaterial emails is nothing m::>re than a 

tautology, ccmpletely irrelevant to the issues on review. 

The legislature's intent is for appellate review in a PRA 

action to be squarely focused on and limited to "[j]udicial review 

of agency actions." RCW 42.56.550(3) (emphasis added). 

Therefore, as a matter of law, because the Department has conceded 

that lXX: public disclosure staff never reviewed or considered 

the email content as part of.!!!! agency action in responding 

to these requests, the content of Mr. Kozol' s protected speech 

in the emails is factually and legally irrelevant to the review 

of the agency's actions. 

However, there exists a far m::>re fatal deficiency in the 

Department's argment. When taking the Department's argument 

as true that it "solely subnitted" the emails to shc::M that Mr. 

Kozol allegedly knew he was asking for "records that would not 

be identifiable as responsive to his request" (Answer to !fk>tion, 

at 2) , then it must also follow as a matter of law that, had 

the emails never existed arrl the mental thoughts remained inside 

the minds of Mr. Kozel and those camruni.cating with him, the 
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record requests would then be deemed to clearly be seeking 

identifiable records. Therefore, as distilled, the Department's 

argument can only mean that the agency's detennination, of whether 

the withheld records were subject to disclosure, was exclusively 

based upon consideration of the email content by ro:: public 

disclosure staff. Yet as the Department has conceded, the 

respooding public records staff have never reviewed these emails. 

Under the Department's arg\Inent, any other requestor who 

sul::mitted the same· record requests, but who did rd: have 

discussions containing protected speech criticizing governmental 

violations of the PRA, would ostensibly have been given the 

requested 9C11!?lete "original grievance fonns," because such 

irrlividuals would not be trying to allegedly "trick" the 

Department. Ergo, all the Department is doing is treating Mr. 

Kozol differently based upon his identity as a party to the email 

cormruni.cations. This is emphatically prohibited by the Public 

Records Act, as "(a]gencies shall not distinguish atOOng persons 

requesting records." RCW 42.56. 080. As such, the Department 

has now a<hitted to a&fitional violations of the PRA. 

The central issue in this case which the Department is 

desperately trying to avoid, is that it unlawfully altered Mr. 

Kozol' s requests, which led to the the lXX: conducting legally 

inadequate record searches, which, in turn, led to silent 

withholding, and was then punctuated by ro:: tmlawfully destroying 

the withheld responsive records. 
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Mr. Kozol' s 31 requests sought copies of "any and all records 

for inmate/offender grievance [log i.d.fl]. 'Ihls includes the 

original canplaint fonn" (CP 42-71), but the Deparbnent improperly 

altered these requests and dropped the separate sentences that 

requested each specifically numbered "original canplaint fonn." 

'Ihl.s imptoper alteration is manifest because the Deparbnent stated 

that it only conducted a search for "documents related to 

grievances. 11 CP 29. 

It is undisputed that the Deparbnent repeatedly confinned 

each request sought a canplete "copy of the original canplaint 

fonn." CP 72-73. It is unlisputed that the Ixx::: admitted it 

knew each original canplaint fonn was canprised of bio pages, 

a front and a back. CP 228. It is tmdisputed that the Ixx::: never 

sought clarification of Mr. Kozol' s requests for each canplete 

"original canplaint fonn." The Deparbnent cannot I'lO'N claim post­

hoc that the specific requests were deficient in seeking 

unidentifiable records. Stare decisis requires that, "if the 

agency was unclear about what was requested, it was required 

to seek clarification. 11 Neighborhood Alliance of Spokane v. 

Spokane County, 172 Wn. 2d 702, 727, 621 P. 3d 119 ( 2011 ) (emphasis 

added). 

The Court of Appeals' interpretation of an "identifiable 

record" as applied to Mr. Kozol' s requests is contrary to RCW 

42.56.080 and interprets the statute in a manner that leads to 

absurd results, as every time a requestor specifically requests 

a document by its listed name and by an identifying number 
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designator, the requestor must !lOW further tell the agency that 

he wants the "canplete" version of every specified record, or 

how many pages each requested decurrent is ccrnprised of, arrl where 

all the responsive pages are located at. This is contrary to 

the PRA, as it requires requestors to be "mind readers" as to 

what records exist. See Daines v. Spokane County, 111 wn.App. 

342, 349, 44 P.3d 909 (2002). Agencies must search far and 

prOO\lce the canplete records that exist. Requiring requestors 

to now specify how many pages they want of each canplete specific 

record is contrary to this Court's holding that, 

"a party does not know with certainty that a document in 
its possession is the public record it see.lcs until the agency 
responds •••• The fact that the requesting party possesses 
the documents does not relieve an agency of its statutory 
duties." 

Neighborhood hlliance, 172 wn.2d at 727. ''Records requests are 

not required to use the exact name of the record, but requests 

must be for identifiable records." Fisher Broad. v. City of 

Seattle, 180 wn.2d 515, 522, 326 P.3d 688 (2014). Mr. Kozel's 

specific requests for each canplete, numbered "original ccmplaint 

fonn" requested identifiable records as a matter of law. 

II. CONCLUSION 

The emails are :inlnaterial and the motion should be granted. 

RESPECTFULLY SUBMI'ITED this /5-/+. day of May, 2016. 

&v.~.J 
STEVEN P. I<OZOL 
191 Constantine Way 
7\berdeen, WA 98520 
Ph:(360)537-1800 
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DECLARATION OF SERVICE BY MAIL 

GR3.1 

I, __ STJNEN ___ P_._~_ozo_L ______ _, declare and say: 

That on the IS.J."'- day of_Ma_y.::..___ _______ , 201~, I deposited the 

following documents in the Stafford Creek Correction Center Legal Mail system, by First 

Class Mail pre-paid postage, under cause No. _92_7_9_2_-_a _____ _ 

Reply on Petitioner's Motion to Strike 

addressed to the following: 

Clerk of the Supreme Court 

Temple of Justice 

P.o. Box 40929 

Olympia, WA 98504-0929 

Candie M. Dibble, MG 

~ttorney General's Office 

1116 w. Riverside ~ve., #100 

Spokane, WA 99201-1194 

I declare under penalty of perjury under the laws of the State of Washington that 
the foregoing is true and correct. 

DATED THIS )t;;.J.l day of_Ma-=-<...y _______ , 201~ in the City of 
Aberdeen, County of Grays Harbor, State of Washington. 

Signature 

STE.Vm P. KOZOL 

Print Name 

DOC# 97 4691 UNIT#H,_._,6-"-="-"A,..,86..__ __ 
STAFFORD CREEK CORRECTIONS CENTER 

191 CONSTANTINE WAY 
ABERDEEN W A 98520 
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