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ITII. INTRODUCTION AND RELIEF REQUESTED

Sandy Family Five, LLC (hereinafter, “Sandy”) appeals from the
trial court’s Final Judgment, in which the trial court held the Browns had
easement rights over Sandy’s property. The Court of Appeals should reverse
the trial court, and remand with instructions that it enter a judgment quieting
Sandy’s title to its property free and clear of any easement right claimed by
the Browns.

IV. SUMMARY AND ISSUE PRESENTED

A common grantor records a document purporting to create an
“easement” burdening one property the common grantor owns for the
benefit of a second property the common grantor owns. The common
grantor then borrows money, securing the lender’s claim for repayment of
the debt by executing a Deed of Trust pledging the property “burdened”
by the “easement.”

In the Deed of Trust, the common grantor conveys all interest in
the property in trust to the Trustee, without reserving or excepting the
“easement.” As authorized by RCW 61.24.050(1), the Deed of Trust
specifically states that in the event of foreclosure, the Trustee shall have
the power to convey to the purchaser at any foreclosure sale all of the
interest the grantor had or had the power to convey in the property at the

time the grantor originally executed the Deed of Trust.
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The common grantor does not repay the debt. The lender records a
Notice of Intent to Foreclose. A few days before the foreclosure sale, the
common grantor, without referencing the “easement,” conveys the
property purportedly “benefitted” by the “easement” to a third party. The
Trustee forecloses, and conveys title to the lender, the high bidder at the
foreclosure sale, by Trustee’s Deed.

Issue: Does the lender take title free and clear of the “easement™?

Answer: Because the common grantor cannot grant itself an
easement over its own property, the “easement” was invalid.

Even if the “easement” had some validity, because, when it
executed its Deed of Trust the common grantor continued to hold all the
interest in all of the properties affected by the “easement,” the grantor had
the power to, and did, convey in trust to the Trustee the grantor’s entire
interest in the property. Upon foreclosure, the lender took the grantor’s
entire interest, and therefore took title free and clear of the claimed
“easement.”

For either or both of these two separate reasons, the lender takes
title free and clear of the “easement.”

V. FACTS

This case involves two pieces of property: the “Sandy property” and

the “Brown property.” Paul and Diane Cokeley (hereinafter, “the

Cokeleys™) originally owned the fee simple interest in both properties.
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The Sandy property is located at 2240, 2244, and 2314 Schirm Loop
Road NW in Thurston County, Washington. It consists of three tax parcels.
The Sandy property is shown on the map included in the Appendix as
Exhibit 1. The Brown property is located at 2313 Schirm Loop Road NW,
across Schirm Loop Road to the east.

On December 30, 2005, at a time when the Cokeleys owned the
entire fee interest in both the Sandy property and the Brown property, the
Cokeleys recorded two “Drainfield Easement Agreements.” CP 44-45, 47-
48; App. Exs. G-H. The two “Drainfield Easement Agreements” purport to
create drainfield easements over the northerly two tax parcels of the Sandy
property for the benefit of the Brown property. Id.

The first “Drainfield Easement Agreement” does not have the names
of the Grantor and Grantee filled in. It purports to burden only the most
northerly tax parcel of the Sandy property for the benefit of the Brown
property. CP 44-45; App. Ex. G.  The second “Drainfield Easement
Agreement” identifies the Cokeleys as both grantors and grantees. It
purports to burden only the middle tax parcel of the Sandy property for the
benefit of the Brown property. CP 47-48; App. Ex. H.

In 2006, the Cokeleys approached Sandy asking for a loan. Sandy
lent the Cokeleys’ money. In order to secure repayment of that debt, the
Cokeleys executed a Deed of Trust in favor of Sandy encumbering the

Sandy property. CP 50-53; App. Ex. B. The Cokeleys did not tell Sandy
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about the “Drainfield Easement Agreements,” and Sandy never agreed that
the Sandy property would be subject to any such easement. CP 144-145;
App. Ex. C.

By the Deed of Trust the Cokeleys conveyed all of their interest in
the Sandy property to Saﬁdy’s trustee in trust. CP 50-53; App. Ex. B.
Nothing in the Deed of Trust reserves or excepts an easement over the
Sandy property for the benefit of the Brown property, or otherwise refers
to any “Drainfield Easement Agreement.” /d.

Instead, the Deed of Trust specifically provides that in the event of
a default, the Trustee will be entitled to sell and convey in foreclosure all
of the interest that the Cokeleys had or had the power to convey in the
Sandy property at the time that the Cokeleys executed the Deed of Trust:

IT ISMUTALLY AGREED THAT:

5. Trustee shall deliver to the purchaser at the [foreclosure]
sale its deed, without warranty, which shall convey to the
purchaser all the interest in the property which Grantor had
or had the power to convey at the time of his/her/their
execution of this Deed of Trust, and such as he/she/they
may have acquired thereafter.

CP 50-53; App. Ex. B (emphasis added).

In 2011, five years after recording the Deed of Trust, the Cokeleys
installed portions of a septic system on the Sandy property. CP 170-171;
App. Ex. I. However, the Cokeleys never paid Sandy any of the debt, the

payment of which was secured by the Cokeleys’ Deed of Trust.

APPELLANT SANDY FAMILY FIVE, LLC’S OPENING BRIEF- 4



On July 17", 2012, the Cokeleys, again acting both as Grantor and
Grantee, purported to record two additional “Drainfield Easement
Agreements.” CP 56-58, 148-150; App. Exs. J-K. These “Drainfield
Easement Agreements” are on the same form as the original “Drainfield
Easement Agreements.” Id. Diagrams attached to the Agreements purport
to indicate the specific areas of the Sandy property purportedly subject to
each “drainfield easement.” /Id.

On October 3™, 2012, the Trustee under the Sandy Deed of Trust
recorded a Notice of Intent to Foreclose. CP 60-63; App. Ex. D.

On December 28", 2012, the Cokeleys sold the Brown property to
the Browns. CP 65-66; App. Ex. L. Nothing in the Statutory Warranty
Deed which the Cokeleys executed references any of the “Drainfield
Easement Agreements,” or provides that the Cokeleys were conveying to
the Browns any rights arising under any of the “Drainfield Easement
Agreements.” Id.

On January 4", 2013, the successor Trustee under the Sandy Deed
of Trust conducted a Trustee’s sale of the Sandy property. Sandy was the
highest bidder for the property. The Trustee conveyed the Sandy property
to Sandy by Trustee’s Deed recorded on January 13, 2013. CP 68-71;

App. Ex. E.
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The following chronological table summarizes the relevant events:

Pre-2005

Cokeleys hold fee simple interest in both “Sandy” and
“Brown properties

2005 Cokeleys, acting as grantor and grantee, record first set of
documents entitled “Drainfield Easement Agreement”

2006 Sandy lends Cokeleys money, and Cokeleys execute Deed of
Trust to Sandy property. The Deed of Trust does not reserve,
except, or mention any “Drainfield Easement” or “Drainfield
Easement Agreement”

2011 With their debt to Sandy still entirely unpaid, Cokeleys install
some septic improvements on Sandy property

July 2012 | Cokeleys record second set of documents entitled “Drainfield
Easement Agreement”

Oct 2012 | Trustee records Notice of Intent to Foreclose

Dec 2012 | Cokeleys convey Brown property to Brown. Deed does not
purport to convey or mention “Drainfield Easement
Agreements”

Jan 2013 | Trustee conducts foreclosure sale; executes Trustee’s Deed

conveying Sandy property to Sandy

Litigation History

Sandy filed a Complaint seeking to quiet its title to the Sandy

property, free and clear of any claims asserted by the Browns. CP 3-36.

The Browns filed an Answer. CP 37-40. The Browns’ Answer did not

plead any counter-claim, and the Browns did not pay the fee required

when a defendant requests affirmative relief. Id.

Sandy and the Browns filed cross-motions for summary judgment.

CP 41-163. The trial court heard oral argument on January 9, 2015. CP

164; Transcript of 1/09/15 hearing, App. Ex. M. Without explaining the

reasoning underlying its decision, the trial court stated that it intended to
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grant summary judgment to the Browns. Transcript of 1/09/15 hearing at
23, App. Ex. M.

Sandy asked the trial court to reconsider its oral ruling. CP 165-
75. Sandy also asked the trial court to explain the legal reasoning behind
its ruling. CP 176; Transcript of 1/30/15 hearing at 4, App. Ex. N. The
trial court refused to do either. /d. at 8-9.

On February 13, 2015, the trial court entered a Final Judgment.
CP 177-182; App. Ex. 15. Sandy timely filed a Notice of Appeal. CP
183-190; App. Ex. 16.

VI. STANDARD OF REVIEW

The trial court granted summary judgment in this matter based
solely on a written record. This Court reviews the trial court’s summary
judgment de novo. Woo v. Fireman's Fund Ins. Co., 161 Wn.2d 43, 52,
164 P.3d 454 (2007). All facts, and all inferences to be drawn from the
facts, must be construed in favor of Sandy, as the party against whom
summary judgment was entered. Money Savers Pharmacy. Inc. v. Koffler
Stores (Western) Ltd., 37 Wn.App. 602, 682 P.2d 960 (1984).

VII. ANALYSIS

This Court should reverse the trial court’s judgment for either of
two separate reasons. First, because the Cokeleys could not effectively
grant themselves an easement over their own property, the “Drainfield

Easement Agreements” they recorded did not create any easement rights.
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Second, at the time they executed the Deed of Trust in favor of Sandy, the
Cokeleys held the fee simple interest in both properties, and thus had the
power to—and did—pledge the Sandy property free and clear of any right
purportedly created by the “Drainfield Easement Agreements.” Therefore,
upon foreclosure, Sandy took the Sandy property free and clear of any
such easement right.

A. The “Drainfield Easement Agreements” executed between the

Cokeleys as Grantors and the Cokeleys as Grantees did not effectively
create any easement rights.

The “Drainfield Easement Agreements” executed between the
Cokeleys as Grantors and the Cokeleys as Grantees did not effectively
create any easement rights.

“An easement is a right, distinct from ownership, to use in some
way the land of another...” City of Olympia v. Palzer, 107 Wn.2d 225,
229, 728 P.2d 135 (1986) (emphasis added). “One cannot have an
easement in one’s own property.” Coastal Storage Co. v. Schwariz, 55
Wn.2d 848, 853, 351 P. 2d 520 (1960); Radovich v. Nuzhat, 104 Wn.App.
800, 805, 16 P.3d 687 (2001).

Here, in 2005 at a time when they held the entire interest in both
the Brown and Sandy properties, the Cokeleys purported to record a
document creating an “easement” benefitting one property they owned and
burdening another property they owned. However, because “one cannot

have an easement in one’s own property,” the Cokeley’s recordation of the
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“Drainfield FEasement Agreements” did not effectively create any
easement rights.

Because the Cokeleys’ recordation of the “Drainficld Easement
Agreements” did not effectively create any easement rights, and because
the Deed of Trust which the Cokeleys executed in favor of Sandy did not
mention the “Drainfield Easement Agreements,” much less purport to
create, reserve, or except any easement rights, the Deed of Trust pledged
the Cokeleys’ entire interest in the Sandy property to Sandy. Upon
foreclosure, Sandy therefore took the Cokeleys’ entire interest in the
Sandy property, without that interest being subject to any right arising
under any “Drainfield Easement Agreement.”

Sandy was and is entitled to the entry of judgment based on the
strength of this simple argument. This Court should reverse the trial
court’s grant of judgment to the Browns, and remand to the trial court with
instructions that it grant Sandy judgment.

B. At a minimum, as long as the Cokeleys continued to own the fee
interest in both properties, the Cokeleys retained the power to_sell or

pledge the Sandy property free and clear of any rights purportedly created
by the “Drainfield Easement Agreements.”

At a minimum, as long as the Cokeleys continued to own the fee
interest in both properties, the Cokeleys retained the power to sell or
pledge the Sandy property free and clear of any rights purportedly created

by the “Drainfield Easement Agreements.” The Cokeleys did exactly that
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in 2006 when they pledged the Sandy property to Sandy to secure
performance of their indebtedness to Sandy.

The Deed of Trust which the Cokeleys executed in 2006 in favor
of Sandy purports to pledge their entire interest in the Sandy property to
Sandy to secure payment of the Cokeleys’ debt to Sandy. CP 50-53; App.
Ex. B. The Deed of Trust does not purport to reserve to the Cokeleys, in
the event of default, any rights arising under any “Drainfield Easement
Agreement.” Id.

As authorized by RCW 61.24.050(1), the Deed of Trust explicitly
recited that the Cokeleys were authorizing the Trustee, in the event of
foreclosure, to convey all the interest which the Cokeleys had or had the
power to convey at the time the Cokeleys executed the Deed of Trust:

IT ISMUTALLY AGREED THAT:

5. Trustee shall deliver to the purchaser at the [foreclosure]
sale its deed, without warranty, which shall convey to the
purchaser all the interest in the property which Grantor had
or had the power to convey at the time of his/her/their

execution of this Deed of Trust, and such as he/she/they
may have acquired thereafter.

CP 51; App. Ex. B. (Emphasis added).

Here, in 2006, at the time they executed the Deed of Trust, the
Cokeleys held the fee simple interest in both the Sandy property and the
Brown property. Therefore, the Cokeleys had the power to convey title to

the Sandy property tree and clear of any interest purportedly arising under
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the “Drainfield Easement Agreements” executed for the benefit of the
other property then still owned by the Cokeleys. The Deed of Trust, on its
face, shows that this is exactly what the Cokeleys did.

For this second separate, independent reason, the Trustee’s Deed
effectively conveyed to Sandy all of the Cokeleys’ interest in the Sandy
property, free and clear of any claim arising under the “Drainfield
Easement Agreements.” This Court should accordingly reverse the trial
court’s grant of summary judgment to the Browns, and remand to the trial
court with instructions that it grant summary judgment to Sandy.

VIII. CONCLUSION

One cannot grant oneself an easement over one’s own property.
Therefore, the “Drainfield Easement Agreements” recorded by the
Cokeleys did not create any easement rights. Sandy accordingly took title
to the Sandy property free of these purported “easements.”

At a minimum, because in 2006 the Cokeleys continued to own the
fee simple interest in both properties, and because the Deed of Trust which
the Cokeleys executed to the Sandy property does not purport to mention,
reserve or except any easement rights, the Cokeleys’ Deed of Trust
effectively pledged all the Cokeleys’ interest in the Sandy property to
secure repayment of Sandy’s debt. As explicitly provided in the Deed of
Trust, upon foreclosure, the Trustee was empowered to convey all the

Cokeleys’ interest in the Sandy property, free and clear of any claim
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arising under any “Drainfield Easement Agreement,” to the highest bidder
at the foreclosure sale.

This Court should reverse the trial court’s grant of summary
judgment to the Browns. This Court should remand with instructions that
the trial court grant a summary judgment to Sandy declaring that Sandy
holds title to the Sandy property free and clear of the purported
“Drainfield Easement Agreement,” and free and clear of any other

easement right asserted by the Browns.

DATED this Jg#hday of \l7<b(‘v|69/ ,2015.

OWENS DAVIHS, P.S.

Matthélv B. Edwards, WSBA No, 18332”

Attorney for Appellant Sandy Family Five, LLC
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When recording mail ts:

SANDY FAMILY FIVE LLC
P.O. BOX 4094
TUMWATER, WA 98501

DEED OF TRUST
(For use in the state of Washington only)

THURSTOM CCUNTY TITLE £O.
( @ (395 75€

THIS DEED OF TRUST, made this 10th day of October, 2006, between PAUL COKELEY and DIANNE
COKELEY, husband and wife, who acquired dile 25 PAUL COKELY AND DIANE COKELY, as GRANTOR(S),
whose address is 2221 SCHIRM LOOP NW, OLYMPIA, WA 98502 and THURSTON COUNTY TITLE
COMPANY as TRUSTEE, whose address is 105 EAST 8TH AVE, OLYMPIA, WA 98501 and SANDY FAMILY
FIVE LLC, a Washington Limited Lisbility Company as BENEFICIARY whose address isP.O. BOX 4094,
TUMWATER, WA 98501,

WITNESSETH: Grantor(s) hereby bargain(s), sell(s) and convey(s) to Trustee in Trust, with power of sale, the following
described real praperty in THURSTON County, Washington:

See Exhibit A attached hereto and made a part hereof,

Escrow No.:00139878

Abbreviated Legal: Pcl A BLA-980379TC & Pcls A & B BLA-04-105392TC

Tax Parcel Number(s): 4580-04-00600, 4580-04-00400, 4580-04-00500

which real property is not used principally for agricultural or farming purposes, together with all tenements, hereditaments,
and sppurtenscces now or hereafter thereunte belonging or in any wisc appertsining, and the vents, issues and profits
thereof.

This deed is for the purpose of securing performance of each agrearent of Grantor{s) contained, and payruent of the
sum of Ope Hundred Fifty-Seven Thousand Five Hundred and no/100 Dollars (§ 157,500.00) with interest, in
accordance with the terms of a promissory note of even date herewith, paysble to Beneficiary or order, and made by
Grantor, and all renewals, modifications and extensions thereof, and also such further sums as may be advanced or loaped
by Beneficiary to Grantor(s), or any of his/her/their successors or assigns, together with interest thereon &t such rate as shall

be agreed vpon,

DUE DATE: The eatire balance of the promissory note secured by this Deed of Trust, together with any and all interest
accrued thereon, shall be due and payable in full on October 19, 2047.

To protect the secunity of this Deed of Trust, Grantor covenants and agrees:

1. To keep the property in good condition and repair; to permit no waste thereof; to cornpleie any building, structure
or improvement being built or about to be built thereon; to Testore promptly any building, suwucure or improvement
thereon whick may be damaged or destroyes; and to comply with all laws, ordinances, regulations, covenasis, conditions
and restrictions affecting the property.

2. To pay before delinquent all lawful taxes and assessments epon e property: 1o kecp the pooperty free and clear
of ol other charges, liens or eacurmnbrances irpairing the security of this Decd of Trust.

Visten Form SSICIWA Key (08/12/06)
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o7 i iisurance (vohimes then in frece

action or proveeding perpeiing i atfec the sceurity hereof of the rights or powars of Beneficiary or
Truster, and to pay all med expenze, inshnhaeg com of s scarch and pitorney’s fees in 8 reasonable amobnt, in any
such acion or procesding, and in wiy s0H broupht by Benefuaary to foreclose this Deed of Trust,

4 To deferd any

5.Tc pay @l costs, fees und expenses in connection with this Deed of Trust, including the expenses of the Trustes
ncurred in enforcing the obligation seoured hercby and Trustee's and attorney’s foes acually incurred, as provided by
statute.

6.Shoutd Grantor ful to pay when dul any bons, Steessments, inmurance premiums, lions, encumbrances or other
tostribed, Beneficiay may pay the ssme, and the amouat so paid, with interest at

charges against the propety heveinabovi.
e o part of the debt secured in this Deed of Trust.

the rate set forth in the runs securad hereby, shall be added 1 and be

7.DUE ON SALE: (OPTIONAL - Not applicable unless initialed by Granior and Bencficiary) The property described
it this security instrument may not be sold or tansferred without the Beneficiary’s consent. Upon breach of this provision,
Beneficiary may declare o}l sums dug under the note and Deed of Trust immediately due and payable, unless prohibited by

applicable law,

Grantor (fnitlals) Bencficiary (Jnitials)

ITIS MUTUALLY AGREED THAT:

L. lo the event any ponion of the ph:pcny is yuken or damaged in an eminent domain proceeding, the entire amount
of the award or such portion therdaf us_ may be necesury to fully satisfy the obligation securcd hereby, shall be paid to
Beneficiary to be applied 1o suid oblipation.

2. By accepling payment of any sum secured hereby after its due date, Benefictary docs not waive its right to require
prompt payment when duc of all other sums so secured or to declare default for faiture to so pay.

3. The Trustee shell reconvey all or any part of the property covered by this Deed of Trust 1o the pervon entitled
thereto on written request of the Grantor and the Beneficiary, or upon satisfaction of the obligation secured and written
request for reconveyance made by the Bencficiary or the person entitled thereto.

4. Lipon defauk by Gruntor(s) in dhe payment of any indebtotiness seeured hereby or in the performance of any
sgreement- contnined herein, all sums secured herchy shall nmedistely become due and.payeble oi-the aption of the
Beneficiary. In such cvent and upon written reseest of Baneficiary, Trastes shall 321l the taust property; in acoordance with
the Decd of Trust Act of the State of Washington, o public avetion to the highest Lidder,  Any persba exeept Trostee may
bid at Trustae's sale. Trustee shall apply the proveeds of the sale 5s fullows: (1] 19 the ciponse of sule, including o
reasoneble Trusiew's fee aml astorney's fcic; {2} to the obligation scdured by this Peed of T Tust; and (3) the suiplus, i any,
sholl be distributed (o the persons entitfed therets,

3, Trustee shell deliver to the purchaser at the sule 13 deed, without warranty, which shall convey to the porcheser
the interest in the property vohich Grantor hui{:u: hud tie powes to convey at the tme of lusfaftheir execution of this Deetd
of Trust, and such as helshe/they may have sequited erealler. Trustec's decd shall recite the facis showing that the sale
was conductid in camplisnce with all the requirements of fav und of this Dead of Frust, which récitel shall be prima 3}{gic
evidene of such complisnce and conclusive gvidencr theteof-in favar of bonn fide purchasers and dhicumbiancss for value,

6. The power of sale conferred by this Deed of Trust and by the Deed of Trust Act of the State of Washington is not
an exclusive remedy; Beneficiary may cause this Doed of Trust to be foreclosed as a roorigage.
o disability o resigheton of Trosieg, Beneficiary ‘may sppoint in writing a
suceessor rustes, and upon the recording of such appoindniit jn.ihe rﬁfyrignga fecosrds of the county-in which this Deed of
Trust is rocorded, the successor mrusicr shall be vested with cowers of the original trustee, The rustes is not obligated
s notify any party hereto of ponding sale vrder any eilier Deéd of Trust or of any action or proceeding io which Grentor,
Truster or Beneficinry shall be o party unless such zetion ne proceeding is brough: by the Trustes ’

7. o the eveat of the death, incapicit

8. This Deed of Trust applies o, invres to the heacfit of, said is Hinding not only on the parties hereto, but on their
heirs, devisees, leparess, zdministrators, executors, succuessors and nusipne. {he term Beneficiary shall mean the holder and
owner of the note secured kerehy, whether or not named ws Reneficiary heren.

9. ADDITIONAL TERMS AND CONDITIONS: (Check One)
al] NONE

b.B2 Bepeficiary is to receive 8 minimum of $10,237.50 in interest from the grantor.
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STATE OF WASHINGTON
COUNTY OF Tharston } SS

[ cectify that [ know or have satisfactory evidence that PAUL COKELEY and DIANNE COKELEY zre the
person(s) who appeared before me, and said person(s) acknowledged that they signed this iastrument and
acknowledged it to he their free and veluntary act for the uses and purposes mentioned in this instrurpent.

e

Dated: JO-177.D00W T
\ h‘;\:‘\:‘r\_xQJ - Lﬁw“‘m

PRt P AR S e DARLA Jl;;vn_‘}(leS

i Notary Public in and for the State of Washington
; R Ki ¥ g

g’,‘ DARLA J. WILKINS Residing at Olympia

NOTARY PUBLIC
STATE OF WASHINGTON
¢t COMMISSION EXPIRES

SEPTEMBER 15, 2007
e S R VPR 2ok

£¥S o,

My appointment expires: 09-15-2007

5

REQUEST FOR FULL RECONVEYANCE
Do nof record. To be used only when notz has been paid.

TO: TRUSTEE

‘the undersigned i3 the legal ownerand Roldero! the note and ell other favehizdness seoued by the within Deed of
Trust. Said rote, together with ofl other indebtedness secured by said Dood of Trusy, hias bocn fully paid and sadisfied; and
you are hereby requented wid directed, o payment to you of any sunw owing to you under the renins of gaid Deed of Fruae,
w cance] suid wete above mentioned, and all oiher evidences of indehtedness stured by suitd. Deed of Trugt delivered
¥ou berewith! tagether with the seid Dided of Trast, and to reconyey. without warny, to e pacies desiguarod by the
terms of suid Deed of Tarst, all the estate now held by you thereunder,

Dated

Vision Forn SSM3WA Rev. (0651 2/06)
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Exhibit A

PARCEL 1:

Parcel A of Boundary Line Adjustment No. BLA-980379TC, ss recorded Jume 15, 1998 under
Auditor's File No. 3160132,

PARCEL 2:

Parcel A of Boundsary Line Adjustment No. BLA-04-105392TC, as recorded August 31, 2005 under
Auditor's File No, 3763393,

PARCEL 3:

Parcel B of Boundary Line Adjustment No, BLA-04-105392TC, as recorded Aagust 31, 2605 under
Auditor's File No. 3763393.

In Thurston County, Washington.
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EXHIBIT C

Declaration of Larry Weaver
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[ ] No Hearing is sct

SUPERIOR COURT OF WASHINGTON

SANDY FAMILY FIVE, LLC, a Washington | NO. 14-2-01934-1
Limited Liability Company,
Plaintiffs, DECLARATION OF LARRY WEAVER
V.

CRAIG and DEBRA BROWN, husband and
wife, and other marital community

. Defendants.
1. My hame is Larry Weaver. | am over 18 years of age and competent to testify as
to all matters set forth herein.
2. [ am the person in charge of real estate matters for Sandy Family Five, LLC. In

that capacity, I participated in and have personal knowledge of the October 2006 transaction
whereby Sandy Family Five, LLC lent the Cokeleys money in exchange for a Promissory Note,
secured by a Deed of Trust in the Sandy property.

3. The Cokeleys sought the loan and working through loan booker Dane DeForest,
proposed to Sandy, through me, to use the Sandy property as collateral. The Cokeleys and/or

Mr. DeForest told me that the three lots comprising the Sandy property were unencumbered,

fully developable, and worth about $80,000 each. The Cokeleys and/or Mr. DelForest never told

me about any alleged “drainfield easement” or “drainficld easement agreement” purportedly

encumbering the Sandy property.

OWENS DAVIES, P.S.
1115 West Bay Dove, Suite 302

APPENDIX - 10 Olymp ngton 98502
Phone: (360) 943-8320

DECLARATION OF LARRY WEAV[IR -1 - Facsimile, (360} 543-6150




[ N e o

4. Sandy did not accept the Cokeleys™ Deed of Trust to secure repayment of Sandy’s
loan to Cokeley with the knowledge, understanding or agreement that the Sandy property was
subject to any “drainficld easement” or “drainfield easement agreement.”

5. Between 2006, when Sandy made the loan, and early 2013, when Sandy
foreclosed its Deed of Trust, the Cokeleys, not Sandy werc in possession of the Sandy property.
Therefore, Sandy and I neither knew, nor had reason (o know, of any activity that the Cokeleys
might have cngaged in on the Sandy property.

6. In late 2012/early 2013, it appeared increasingly likely that Sandy would take title
to the property as the result of a foreclosure. 1 began investigating the condition of the property
with a view towards Sandy’s assuming ownership.

7. At that time, [ first discovered that the Cokeleys had apparently constructed a
“drainfield” on the Sandy property. [ also discovered a “drainfield easement agreement” that the
Cokeleys recorded in 2012.

8. It was promptly after my first discovery of these facts that [ wrote the Browns the
letter dated January 7, 2013 (a copy of which is attached to the Declaration of Scott Kee as
Exhibit H) pointing out that Sandy’s interest in the Sandy property obtained pursuant to its

foreclosed Deed of Trust was superior to any claim the Browns might have 1o some kind of

easement in the Sandy property.

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.
DATED this _'Zi day of 32»/ B _2_? 7 ff()-l«cﬁl Olympia, Washington.

T T

"//

__J'%%jﬁﬁ
77 WA '

Fayly Weaver®
/

/
/

V
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Notice of Trustee’s Sale
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Retum Address:
Kark M. Vers
Owens Davies Instoc
Taylor & Schultz, P.S.
P.O. Box 187
Olympia, WA 98507-0187

NOTICE OF TRUSTEE’S SALE

Grantors l. P;ul L. Cokeley
2. Diannec L. Cokeley , ,
1. Owens Davies Eristoe Taylor & Schultz, P.S.
2. Sandy Family Five, LLC, a Washington limited lability

Grantees
compuny 7 A ’
Legal Description 1, Parcel A of BAoun‘dary L@ne Adj:ustment No. BLA-980379TC
(abbreviated) 2. Parcel A of Boundary L.me Adjustment No. BLA-04-105392TC
: 3 Parcel B of Boundury Line Adjustment No. BLA-04-105392TC

IAgslffsor s Tax Parcel | ,45000400400: 45800400500; and 45800400600

Reference Nos. of V
Related Documents 3874430

L.

NOTICE IS HEREBY GIVEN that the undersigned Trustee will, on the 4th day of January,
2013, atthe hour of 10:00 a.m., at the main entrance of the Thurston County Courthouse, located at
2000 Lakeridge Drive SW, Olympia, WA 98502, located in the Thurston County, W ashington, sell
at public auction to the highest bidder, payable at the time of sale, the following described real
property, situated in the County of Thurston, State of Washington, to-wit:

parcel 1: Parcel A of Boundary Line Adjustment No. BLA-980379TC, a recorded June 15,
1998 under Auditor’s File No. 3160132. TPN 45800400400.

Parcel 2: Parcel A of Boundary Line Adjustment No. BLA-04-105392TC, as recorded
August 31, 2005 under Auditor’s File No. 3763393. TPN 45800400500.

parcel 3. Parcel B of Boundary Linc Adjustment No. BLA-04-1053921C, as recorded
August 31, 2005 under Auditor’s File No. 3763393, TPN 45800400600.

Situate in Thurston County, State of Washington.

4281842 Pages: 4
10/G3/2012 QB:40 RIY 10q Pf Trustee Sale
Th ton County Ma@zg’?g‘i‘ynlgth 13

DAVIES FRISTOE TAYLOR 8 SCHULTZ

£07, PILRL LR, 1AAPL L il P R R




which are subject to that certain Deed of Trust dated October 10, 2000, recorded October 20, 2000,
under Auditor’s File No. 3874430, records of Thurston County, Washington, from Paul L. Cokeley
and Dianne L. Cokeley, husband and wite, as Grantors, 10 Thursion County Title Company, as
fanily Five, LLC, @ Washington lirtited habiity
aylor & Schultz, P.S., a professional services

Trustee, to secure an obligation in favor of Sandy |

company, as Beneficiary. Owens Davies Fristoe 1
corporation, has been appoinied Successor Trusiee under said deed of trust.

Il

No action commenced by the Beneficiary of the Deed of Trust is now pending to seck
satisfaction of the obligation in any court by reason of the Borrower’s or Grantor’s default on the
obligation secured by the Decd of Trust.

I11.

The default(s) for which this foreclosure is madc is/are as follows: failure to pay the
principal balance of the note and interest payrents whicl were due and payable on October 19,
2007, with a total principal balance of $157,500.00, accrucd inierest from December 31, 2009
through August 31, 2012 of $61,218.63, and addinonal sccrued interest from Seplember 1, 2012
through October 6, 2012 at thirteen ( 13) percent per annum

Principal: $157,500.00

Interest balance through August 31, 2012: $61,218.63

Additional accrued interest: $2,019.45

TOTAL AMOUNT DUE AS OF

OCTOBER 6, 2012: $220,738.08
Iv.

The sum owing on the obligation sceured by the Deed of Trust is: Principal $157,500.00,
together with interest as provided in the note or other instrument secured from the 31% day of
December, 2009, and such other costs and fees as are due under the note or other instrument
secured, and as are provided by statute.

V.

The above-described real property will be sold to satisfy the expense of sale and the
obligation secured by the Deed of Trust as provided by statute. The sale will be made without
warranly. express or implied, regarding litle, possession or encumbrances on the 4™ day of January,
2013, According to Chapter 61.24, 1f this were 2 foreclosure of a Deed of Trust securing an
installment note that was simply in arrears, the Grantor, any Guarantor, or the holder of any
recorded junior lien or encumbrance would have the right to reinstate the note and cause a
discontinuance of the sale by paying all instaliments in arrears and paying the trustee’s fees and
costs before the eleventh day before the sale. However, the Deed of Trust being foreclosed in this

case secured a note that has matured and under which the total amount of principal is now due.

APPENDIX - 14



Therefore. there is no right to reinstate the note and Deed of Trust as described above. In this case,
the Grantor’s defaults can be cured and the sale discontinued and terminated before the scheduled
date of sale only by the Borrower, Grantor, any Guarantor ot the holder of any recorded junior hen

v encumbrance paying the entire principal and mterest secured by the Decd of Trust, plus costs,

9

]

.

fees and advances, if any, made pursuant to the ierms of the obhigation and/or Dead of Trust, and

curing all other defaults.
V1.

A written notice of default was transmiitted by the Beneficiary or Trustee to the Borrower
and Grantor at the following address(es):

Paul L. Cokeley Dianne L. Cokeley
1408 West Simpson Avenue 140% West Simpson Avenue
Montesano, WA 98563 Montesano, WA 98363

by both first class and certified mail on August 31, 2012, proof of which is in the possession of the
Successor Trustee; and the written notice of default was posted in a conspicuous place on the real
property described in paragraph I above, and the Successor Trustee has possession of proofofsuch

service or posting.

VII.

The Successor Trustee whose name and address are set forth below will provide in writing
to anyone requesting it a statement of all costs and fees due at any time prior to the sale.

VIIIL

The cffect of the sale will be to deprive the Grantor and all those who hold by, through, or
under the Grantor of all their interest in the above-described property.
IX.

Anyone having any objection to the sale on any grounds whatsoever will be afforded an
opportunity to be heard as to those objections if they bring a lawsuit to restrain the sale pursuant to
RCW 61.24.130. Failure to bring such a lawsuit may result in a waiver of any proper grounds for
invalidating the Trustee’s sale.
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THIS IS AN ATTEMPT TO COLLECT A DEBT AND ANY INFORMATION

OBTAINED WILL BE USED FOR THAT PURPOSLE.
A EE e D .
DATED this & ¥ day of October, 2012

OWENS DAVIES FRISTOE TAYLOR & SCHULTZ, P.S.

A professional services corporation

f // ('7//5’ F/\/['/f } N
(:“"///VL { M‘;i . f:/ .,Q'/":“w
By: Kirk M. Veis
Authorized Agent

1115 West Bay Drive NW, Suite 302
Olympia, Washington 98502-4668

STATE OF WASHINGTON )
: ss.
County of Thurston )

THIS IS TO CERTIFY that on this __@E(_ day of October, 2012, before me, the
undersigned, a Notary Public in and for the State of Washington, duly commissioned and swormn,
personally appeared Kirk M. Veis, to me known. to be tigtauthorized agent of Owens Davies
Fristoe Taylor & Schultz, P.S. a profess‘ibn‘zi{:serviccg corporation, the corporation and successor
trustee that executed the within and foregoing instrument, and 'ac}\"m_m/ledg,éf{l‘i that he signed the
same as the free and voluntary act and deed of said corporation, for the uses and purposes therein

mentioned.

WITNESS my hand and official seal hereto affixed the day and year first above written.

NOTARY PUBLIC / \

/ 1 f
1 t!/;\ (;"; e A { /A
| STATE OF WASHINGTON i "}f{;jif’Jl{/,%’ ‘u;/ N Ly

P2}

! KATHRYN MAE ICE Pﬁnt [.Namef (3 ‘v’fﬁﬂﬂ’?ﬂf\) MPTE e
L Com'ssion Expires February 3, 2014 NOTARY PUBLIC in and f(')wr_ the State of
B rrnm e Washington, residing at “TACHNGY

~ : : [eys AT U
Comnussion expires:_ 1\ EAN DAL BN [
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EXHIBITE

Trustee’s Deed
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11JAN’13 719061

Retum Address:
Thurston Cou nty Treasurer

Owens Davies Fristoe , - .
Taylor & Schultz, P.S. Real(i%if?i@ Excise Tax PB?(}M//)

P.O. Box 187 ) y -
Olympia, WA 98507 By L i Y\‘*:r"ffé\/}-l.ﬁzbeputy
’ T
TRUSTEE’S DEED {":) L\)
Grantor Owens Davies Fristoc Taylor & Schultz, PS
Grantee 1 Sandy Family Five, LL.C, a Washington limited liability company
Legal Description 1. Parcel A of Boundary Line Adjustment No. BLA-980379TC
(ab%)reviate d)p 2. Parcel A of Boundary Line Adjustment No. BLA-04-105392TC
. 3. Parcel B of Boundary Line Adjustment No. BLA-04-105392TC
f;;"gsj“" sTax Parcel | 5000400400; 45800400500; and 45800400600
Reference Nos. of T V
Related Documents

The Grantor, Owens Davies Fristoe Taylor & Schultz, PS, a Washington professional
services corporation, as-present Trustee under that Deed of Trust (defined below), in consideration of
the premises and payment recited below, hereby grants and conveys, without representation or
warranty, expressed-or implied, to Sandy Family Five, LLC, a Washington limited liability company,
as Grantee, the real property (the “Property”), situstted in the County of Thwrston, State of
Washington, described as follows:

Parcel 1: Parcel A of Boundary Line Adjustment No. BLA-980379TC, as recorded June 15,
1998 under Auditor’s File No. 3160132. TPN 45800400400.

Parcel 2: Parcel A of Boundary Line Adjustment No. BLA-04-105392TC, as recorded
August 31, 2005 under Auditor’s File No. 3763393, TPN 45800400500.

Parcel 3: Parcel B of Boundary Line Adjustment No. BLA-04-105392TC, as recorded
August 31, 2005 under Auditor’s File No. 3763393. TPN 45800400600.

Situate in Thurston County, State of Washington.

Commonly known as 2314, 2244 and 2240 Schirm I.oop Road NW, Olympia, Washington
98502.

4312155 Pages: 4
] 0171420613 OB- 13 &M Ueed

Trurston County Wasninglon
[OLENS DAVIES FRIGSTOE TRYLOR & SCHULTZ, PS

11 By BIESR LA R Ve
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4. _/159 Page 2ol 401/14/2012 08 1. M Fhurston Counly WA

RECITALS

1. This conveyance is made pursuant to the powers, including the power of sale,
conferred upon the Trustee by that certain Deed of Trust from Paul L. Cokeley and Dianne L.
Cokeley, husband and wife, as Grantors, to Thurston County Title Company, as Trustee, to securc an
obligation in favor of Sandy Family Five, LLC, a Washington limited Hability company, as
Beneficiary, dated October 10,2006, recorded October 20, 2006, under Auditor’s File No. 3874430,
records of Thurston County, Washington. Owens Davies Fristoe Taylor & Schultz, PS was
appointed successor trustee (the “Trustee”) pursuant to an Appointment of Successor Trustee
recorded August 31, 2012 under Auditor’s File No. 423 6626.

2. The Deed of Trust was executed to secure, together with other undertakings, the
payment of one or more promissory note(s) (the “Note™) in the sum of One Hundred Fifty-Seven
Thousand Five Hundred Dollars ($157,500.00) with interest thereon, according 1o the terms thereof,
in favor of Sandy Family Five, LLC and to secure any other sums of noney which might become due
and payable under the terms of said Deed of Trust.

3. The Deed of Trust provided that the Property is not used principally for agricultural or
farming purposes and the Trustee has no actual knowledge that the Property is used principally for

agricultural or farming purposes.

4, Default having occurred in the obligations secured and/or.covenants of the Deed of
Trust grantor, as sct forth in Notice of Trustee’s Sale described below, which by the terms of the
Deed of Trust make operative the power to sell, the thirty-day advance Notice of Default was
transmitted to the Deed of Trust grantor, or his successor in interest, and a copy of said Notice of
Default was posted or served in accordance with law.

BT Sandy Family Five, LLC, being then the holder or the nominee of the indebtedness
secured by the Deed of Trust, delivered to the Trustee a writlen request directing the Trustee to sell
the Property in accordance with law and the terms of the Deed of Trust.

6. The defaults specified in the Notice of Default not having been cured, the Trustee, in
compliance with the terms of the Deed of Trust, executed, on October 2, 2012 and on October 3,
2012, recorded in the office of the Auditor of Thurston County, Washington, a Notice of Trustee’s
Sale of the Property under Thurston County Auditor’s File No. 4291942.

7. The Trustee, in the Notice of Trustee’s Sale, fixed the place of sale as near the
directory in front of the Thurston County Courthouse, 2000 Lakeridge Drive SW, City of Olympia,
State of Washington, a public place, on January 4, 201 3 at 10:00 a.m., and in accordance with the
law caused copies of the statutory Notice of Trustee’s Sale to be transmitted by mail to all persons
entitled thereto and either posted or served prior to ninety (90) days before the sale; further, the
Trustee caused a copy of said Notice of Trustec’s Sale to be published in a legal newspaper in each
county in which the property or any part thereof 1s situated, once between the thirty-fifth and twenty-
eighth day before the date of sale, and once beiween the fourieenth and seventh day before the date

of sale; and further, included with the Notice of Trustee's Sale, which was transmitted to or served
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4. 215% Pace 30f401/14/2013 081 M Thurston County WA

upon the Deed of Trust grantor or bis/her successor in interest, a Notice of Foreclosure n
substantially the statutory form, to which copies of the Note and Deed of Trust were attached.

8. The sale was held on January 4, 2012 at 10:00 A.M.

9. During foreclosure, no action by the Beneficiary, its successors or assigns was
pending on an obligation secured by the Deed of Trust.

10.  All legal requirements and all provisions of said Deed of Trust have been complied
with, as to acts to be performed and notices to be given, as provided in Chapter 61.24 RCW.

1 The defaults specified in the Notice of Trustee’s Sale not having been cured ten (10)
days prior to the date of Trustee’s Sale and said obligation secured by said Deed of Trust remaining
unpaid, on January 4, 2013, the date of sale, which was not less than one hundred ninety (190) days
from the date of default in the obligation secured, the Grantor then and there sold the Property at
public auction to said Grantee, the highest bidder therefor, for the sum of Two Hundred Thirty
Thousand Ninety-Eight Dollars Fourteen Cents ($230,098.14).

This conveyance is made without representations or warranties of any kind, expressed or
implied. By recording this Trustee’s Deed, Grantee understands, acknowledges and agrees that the
Property was purchased in the context of a foreclosure, that the trustee made no representations to
Grantee concerning the Property and that the trustee owed no duty to make disclosures to Grantce
concerning the Property. Grantee relied solely upon its own due diligence investigation before
electing to bid for the Property.

DATED this 77/I‘day of January, 2013.

OWENS DAVIES FRISTOEL
TAYLOR & SCHULTZ, PS
A professional services corporation

2

By: Kitk M. Veis
Agent for the Successor Trustee
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STATE OF WASHINGTON )
:ss.
County of Thursion )
4

THISIS TO CERTIFY thaton this _U}i day of January, 2013, before me, the undersigned,
a Notary Public in and for the State of Washington, duly commissioned and swomn, personally
appeared Kirk M. Veis, to me known to be the authorized agent of Owens Davies Fristoe Taylor &
Schultz, PS, a professional services corporation, the corporation and successor trustee that executed
the within and foregoing instrument, and acknowledged that he signed the same as the free and
voluntary act and deed of said corporation, for the usss and purposes therein mentioned.

WITNESS my hand and official seal

creks affixed the day and f’czxr first above wriiten.

AL A

NOTARY PUBLIC E;m”thamgw_f}{\ NEW r:c VWA ‘ »{Lrjclm-q
" “TATE OF WASHINGTON | NOTARY PUBLIC in and for the State of Washington,
fag 1 iding at __ {2y iamatls
MICHAFL W. MAYBERRY residing al __L2AN ldep. 7 -
i zbtrvn‘:.sit-:. Zoiee Ao 28, 2016 Commission c.\:pujcs:wﬁgyx___z;x_l 2.0l L
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January 7, 2013

Craig & Debra Brown
2230 SE Bloomf{ield Rd
Shelton, WA, 98584-7250

Re: Schirm Loop
Dear Mr. & Mys. Brown
I ynderstand you have recently purchased the property located at 2313 Schirm Loop NW.

I work with Saudy Family 5, LLC who, as a result of a foreclosure, has become the fee owner of
the 3 vacant lots across the street from your property.

It has come to our attention that there had been a drainfield casement granted in favor of your
property and filed with Thurston County-on July 17", 2012 encumbering tax parcel
#45800400500. This was-filed at a time when this parcel was secured by the Sandy Family 5,
LLC 1" position Deed of Trust. As the manager of the Sandy Family 5, LLC property I must
make you aware of the following facts:

1. A 1¥ position Deed of Trust lien was granted to Sandy Family 5, LLC and filed in
Thurston County on Oct, 10, 2006.

2. The document encumbering the secured property held by Sandy Family 5, LLC (the
drainfield casement) was filed in Thurston County on July 17, 2012.

3. Sandy Family 5, LLC foreclosed on their 1% lien position on January 4, 2013 receiving
title to the property in the condition that it was in when the original lien was filed.

4, The Deed of Trust is superior to the encumbering easement therefore, once the
foreclosure took place any junior encumbrances are no longet valid,

If it is your understanding that the draintield on the Sandy Family 5, LLC property is available to
service your property then it is with regret that I must inform you that the easement is

specifically not viljgl,f--*—«)

Sincerely, .
Latry Wea «1//'

For; Sandg{Family 5, LLC
P.O. Box 4094

Tumwater, WA. 28501
360-943-9844 office -~
360-790-9101 cell
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Thurston County Troanurer

frps! Dgtaze Exaise Tax sraid ‘/Ua U// .
“Y«l—‘f&lghMM __ Deputy

,(:3.“. \T’ AL
DRAINFIELD EASEMENT AGREEMENT
This Agreemanrl s made this 906 ““Nday of e acoxnac . . 200__5,
bedween o . . , herein refesied to as "GRANTOR®
and_ . herein referred to as *GRANTEE".

The easement descrined herein ig for the sole use of the GRANTEE, its heirs and assigns, for the
residence now of hereafter located upon the foliowing Jescribed real estate situated in Thurston County, State of
Washington, to vil:

o, Prascet 2yt D R oojolno _fLegal Descidption) Lyl & x&:a st 2y

:wfa?i“(;ansmemﬁon of one and nol100th Daliars ($f00)‘ and other good end valualle con_‘sldéraﬁon in hand pald,
receipt of which is hereby acknowledged, GRANTOR hereby conveys and warrants lo GRANTEE ihe following
easements: N

A non-exclusive perpetual easemeant across, along. in, upon, and under GRANTOR'S real estale
situated in Thurston County, State of Washington, to wit: -
(Tax Parcel #)_=1<1 3 i 4 OG B0 (LegriDescrption) {3 By R

-._('2).\.*' obbln 5 e joigs I . “ c&(‘?‘r? \ L_\A\“\v g NA @ oo

And by this reference made apart hereof for the purpose of installing, constructing, operating,
maintalning, inspecling, remeving, repairing. replacing, and using 8 residential septic tank and soil
absorplion system (hereafter residential seplic system); TOGETHER WITH the non-exclusive right of
Ingress to and egress from said property for the foregoing purposes. .

The easement includes the following conditions and covenants which GRANTOR and GRANTEE hereby promisa to
falthfully and fully cbserve and perform:

1. COSTS AND EXPENSES

GRANTEE shalf bear and promplly pay all costs and expenses of construction and maintenance of the
residenlial septic system. :

2. CONSTRUCTION AND MAINTENANCE

GRANTEE shall construct and maintain the residential seplic system in accordance with all faws,
ezgulations; and Thurston Gounty Fublic Health and Soclal Services Department, Environmental Health

Division requlations, conditions? or specifications as directed by the Thurslon County Public Health and
Socis! Services Department, Environmenal Health Division.

3. PRIOR APPROVAL OF PLANS

Prior to the instatation and/or afizration of any residential seplic systemn by GRANTEE, plans for said
construction andicr alteration shall be submitted to and appreved by the Thurston County Public Health and
Seclal Services Dopartmant, Eovironmental Health Divislon.

+. WORK STANDARDS

g v prrlong
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d by GRANTEE snail biz in socardance vath plans approved by the Thurston County
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worky

5 PROTECTION OF RESIDENTIAL SEPTIC SYSTEM

GRANTON stalt insy
irmngees 1o the folio
oorpauntl spr

L iy hin
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.

ACCESS BY GRANTEE
s 55 may from lime to time be necessary {o insure the

GRAMITED sttt have signd of mgiass and ouress e
oroper funstioning of the si-sidental seplic sysiem  Ingress inlo the easement area by the GRANTEE for
5 eroin shinll bemade as provided In Section g of ARTICLE 1V {effective dale 410/15/95) or 33
s mny othersiss agrint, GRAMTE i exercise ils right under this seclion so as to minimize

amy par

209y

-« vrth GRALTOR™S use of the gioy

The GRANTEE shall giva GIRANTOR wiilten nolification of the original construclion of the residential septic
system at least 15 days prior Yo the commencement of canstruction. Notice for any inspettion, repair oF
replacement shall be reastnalie under the circumstances.

SUCCESSOR INTERESTS
This easement and the rights and abligations herein shall run with the jand and shell be binding upon and
and their hairs, succassmsgnd aesigns.

4

inure 1o the banefit of 1he patiies

) /
) ; )
o Cha Gl Gl lrzees

[7- 205 oy
GRANTOR & DATE GRANTEE DATE
Syo : 5 . . T
Voo, Coranla., (2-30-0% }) SN -2 P TV
‘GRANTOR ) DATE GRANTEE O
State of Washlington 1
j } ss.
County of (’ngi }
1, the undersigned, a Notary Public In and for the above named County and State, do iu‘:{eé:r/ <olity shat on this
day of _ . 200 personally appeared before re Hs Ll
[ U‘\(»m(\ﬂ—n ( M@@q . - {
1o-me known !O\be tha Ingidduat gi deseabed In and who executed the foregoing
free and voluntary acl and deed,

instrument, and acknowledge that he (they) sighed and sealed the same 3s
for the uses and purposas wherein mentlicned.

GIVEN under my.} "!T“ﬁ “Wifv-ial seal the day and year last above written.
e R

Yy {( "o,
= y 7 7z 4
= N R / /e /
: LY &QZVJ o S
;i 2 MOTAR PUB% In and Tor the State uf Washington
P z raslding ot ’7' (ot A (’:»;:m"{',y
Y £ V
KN =
l’ - -
Slate of Washinglon }
) ss.
County of 3
i, the undersigned, 8 Notary Public In and for the above named County and Slate, do hereby certify that on this
day of i ;260 . personally appeared hafore me
tc me known to be lhe individual described In and wiho executas the farcgoinj
free and volumary sot and dasd,

imsuument, and acknowledge that he (they) sighed and sealed the same as
for the uses and purposes wherein mentioned.

GIVEN undar my hand and official seal tho day and yoar last sbove written,

NOTARY PUBLIC in and for the Statz of Washingtan

residing al_______.

jupdzrad 24/13/3%3

Draimfleiafanereszrgrserant 2ok

3797475

!
page: 2 of 2
Qlwlm:5023$
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EXHIBIT H

Drainfield Easement Agreement
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Tnerston County Treasurer

(P(ETUR N ADDRESS.}
I S W O =
: Real Estete Bxciso Tax puig |} Vi<

A2a) _Senloea SRR ; ‘g% z‘ L‘
o LAVHANG A T pepy

,Dl‘;}.\im._ﬁﬂ G R
g ;

NT AGREEMENT

DRAINFIELD EASEN

This Agreement is made this S0y ¥ day of IrenevaX e e 200:5_-
beiwean_ S, e XN R o, o8 N e Fercin referred 1o as *GRANTOR”
e B Lt Ca el e P referred 1o as "GRANTEE"

e use of the GRANTEE, lis heirs and assigns, for the

The easement dascribed herein is for the sol
described real estate situaled in Thurston Counly, Siate of

(esidence now or hereafler located upon the foltowing
Washinglan, to will

(Tax Parcel #)__ 45800101100 —— (tegn Descrption) Lz LL_Zdg eaeer
L Rem e ALK : . -

:, in considaraiian of oﬁe and no/100th Dollars ($1.00), and other good and valuable considerﬁég?ﬂngEE~
receipl of which is hereby acknowledged, GRANTOR hereby conveys and warrants to GRANTEE the following

easements:

A non-exclusive perpetual easement across, along, in. upan. and under GRANTOR'S real eslate
situated in Thurston County, State of Washington, to wil:

(Tax Parcel #)_4 5 K emb oo o luegaestdpiont IR e S
-ﬁu?xﬁ.&.@ﬂﬁﬁ&_@&&wlm&m NG YR 3. —

And by this reference made apart hereof for the purpose of Installing, constructing, operating,
maintalning, Inspecting, removing, repairing, replacing, and using a residential seplic tank and-solf
absorption system (hereafier residential septic system); TOGETHER WITH the non-exclusive right of
’ingress to and egress from said propenty for the foregoing purposes.

The easement includes the following canditions and covenants which GRANTOR and' GRANTEE hereby promise 10
faithfully and fully observe and perform:

1. COSTS AND EXPENSES

GRANTEE shall bear and promptly pay alf costs and expenses of construction and maintenance of the
residential seplic system.

2. CONSTRUGTION AND MAINTENANCE

GR{\MYEE shatl construcy and maintain he residential septic systam in accordance with all laws,
reguiations; and Thurston County Fubliz Health and Sociat Secvicos Depaitment, Environmental Heaith
Division rg;gu(alicms, conditions: or spacifications as direeted by the Thursion County Putlic Health and

Social Services Department, Environmentat Health Division.

3. PRIOR APPROVAL OF PLANS

Prior to the nslaliation andfor alisration of any residential septic system by GRANTEE, plans for said
construction andfor siteration shall 5 submilted 1o and approved by the Thurston County Public Health and
Social Servicas Depameni, £ pvironmenial Healh Division.

4. WORK STANDARDS

Al work 1o be porformed by SRANTEE shall L ws augordance with plans spproved by 1he Trnurstan County
Pottic Heallh and Sociai Services Depanmant. Ererorencrial Heaith Onasion and shat be compigied ina
wearkm w6 mannes e of claims and bens Upon completing conslruchzn of mantenance of the
residential seplic sysiem. GRANMTEE shatt remave altd beig sl restod tha surtace of the propeily ot
nearty a5 pussible 1o e cedinnn i whiclh s at the commansetbent of soch wak, inciusing resinration
or caps waach weie cinturbed of destroyed.

0
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5. PROTECTION OF RESIDENTIAL SEPTIC SYSTEM
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oRATEE shall have nght of ingress ang egress as may from time 0 i He necessary 10 R iy
seidpniist sephosysiam Ingress e he easoment arpa by the BRANTE
ol ARTCLE 1V (eHastve aaw LSy of 25

50 as 0 v

fort

propet nctionirgg of the 0
<z hurmn shioll be made
sepenseragree. G

o in Sention
shoil exarcise tg right und g sechon

ity PUERD

thse 5 TGy © :
iene v GRANIOR'S eae of the propad,
7 NOTICES

ation of the original construction cof the residential septic

The GRAMTEE shall gve GRABTOH witten notific !
tice for any inspection, repair of

5 clays priorto the coapnencement of construction. NO

system al least 1
uhger the circumstances.

replacement shall Lt reaginabln

8. SUCCESSOR INTERESTS

This easement and the rights and.obligations herein shall run with the tand and shall be vinding upon and

inure to the beneill of the parties and their heirs, succassors and assigns.

- 7

o - ¥
P / i { a i ((\ /[ -
. - - - - .
[NV S Vh. 2 . fR-90-03 “&xéwwg,ﬁéar; ol 3ees
GRANTOR 27{ DATE CRANTEE : DATE
Oy : o \/ . .
AT TN s gttt ¢ R BOmC
GiUAHTOR GRANTEE . OaTE
Stale of Washington }
- . }ss.
County of /el ) ) ,
|, the wndersigned, 2 Notary Public in and for the sbove named County and States, 1o hot by cenify that on this
day of 4w % o . 2003, personally appeared before ma {709 frrr fev R
&4}/ 1 FeA WAL o ’ff[;' . ,A ) _ il 7_ - e
16 e known lo-ba The individuals__ T desenbed in and who executed the forzgoing

M"“"" - N . =
mshioment, ond acknowledys that he (they) sighed and sealed the same as free and voluntary act and deed,

{or the uses-and purposes whersin mentioned.

GIVEN u&;«\r){}#‘?ﬁ.’}? qQS ofiicial seal the day and year last above wiilten.
;5: - {( “hl ):;/éﬁﬁp? 'y ""
:—' P ,," n ( A ?/Z:/Z i’ g 7
g’ "’. VNOVT{\R‘( PU%}}CI\ an? for U;E State of Washinglon
,;," :,2 residing ¢ g isn ey
1, -

Mgyt

Sinte of Washingion )
} ss.

County of )
|, tha undersigned, a Nolary pubtic in and for tha above named County and Stale, do hotedy certify that on s
day ol o 200 . personally appeared hefare me

S ___M,___._,_.,_w_,__..,_—_..__._.___.-.——n
10, ma known (o be the individual described in and who wzoeuted the foregning
o veluntary act and geed,

edgre it be (they) sighsd and seated the.same 85 fine an

inslumment, anm aokr

frr the uses ond purpnses wherein mentioned.

GIVEN under my hand and official seal the day and yeaf last above written.

SOTARY PUBLIC in and for the Stte of Washington
residing at

praieieldfaess AntAGIE went 42% lug-dnced €3/33/8%.
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E-FILED

SUPERIOR COURT
THURSTON COUNTY, WA
] EXPEDITE Jan 15, 2015 10:43 AM
LINDA MYHRE ENLOW
[] Hearing is set: County Clerk
Date: 172372015
Time: 9:00am

Judge/Calendar: Hon. Carol Murphy
Civil Motions Calendar

[] No Hearing is set

SUPERIOR COURT OF WASHINGTON
FOR THURSTON COUNTY

SANDY FAMILY FIVE, LLC, a Washington | NO. 14-2-01934-1

Limited Liability Company, |
Plaintiffs, DECLARATION OF MATTHEW

EDWARDS
\2
CRAIG and DEBRA BROWN, husband and
wife, and other marital community
e ) Defendants, |
1. My name is Matthew Edwards. 1 am over 18 years of age and competent to

testify as to all matters set forth herein. I am an attorney representing Sandy Family Five, LLC

in this matter.

2. Attached to this Declaration as Exhibit A is a true copy of an “as-built” submitted
to the Thurston County Building and Planning Department, and contained in its file with respect
to Parcel 45800101100, The as-built shows that septic system improvements were first installed
on this parcel in 2011.

I declare under penalty of perjury under the laws of the ;‘3“71{@ of Washington that the

foregoing is true and correct. /

DATED this _/§#A day of January, 20174
h/\ e

MALTHEW EDWARDS . —

e e e o

OWENS DaAVIES, P.S,
1115 West Bay Drive, Suite 302
Olympia, Washinglon 98502
Phone: {360) 943-8320
DECLARATION OF MATTHEW EDWAR nQS-CiAf\JNED 002 Facsimile: (360) 943-6150
APPENDIX - 31 )
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Thurston County Treasurer

Rael Estats Eymse Tax F’aid

;

Alla ¢

'RA‘NF 3 EASE, ’KEN'F'“R“::M T

Tl Agreemans fz made th's & du

At i,
RARIT

tahenpn 151:\\_1\., 2o dTy DIVA Y ME ] herein mafagedis a

&
ong PAN e Aot S pd 2T Cosft i Naiz ™ herein refarred to 83 'GRANTFE',

Ths escemsnt described herel Is {or tha sola vse of the GRANTEE. lis helrs and a1signs, for the
rsaldence now or harssfler located upon the ilioping descrﬂ;od raal zelats shusted by Thuralen COLniy, Slala of

Washinglon, to wit: . -
~ Taxreoed 4SOHQOISW SO (Legal Dzsadpiion) LAY MW B oce 1 .
. . . _ LB GE \m)«x TR, CLEACY

i canebataion of o ol ne/ 100 Beltara (31 U‘), and oiiat guu.f z.n,i at.i,}.xfu ooy Iserntivn In honrd padd,
recalpl of which 1a henshy acknowisdges, GRAN R haseby copveys and warrants 1o GRANTEE the follawing

aasomenis; 5 .

" A non-exdiusive parpsius! easement acoss, along, Ia, upon, and undsr GRANTOR'S real eslata

sluated In Thursion County, Sisla of Washinglon, o wil -
Tax Parcal §)_ 4G D COA00A0A CegaiDssciiption)_ L RACT A

Rua 3DC3]

: = S RS S AL S
And by s milatapee mode apan heysol for the pusp.oon of Inntallsg. canmasting, epaitag,
maintalving, Thspeciing, mormaving, frpnlring. roplatiig, and walng 8 residanlio) septis tenk and sol
ﬂlu:ml}on system Porenfor ioshicaliel applc sy el § DGETHER WITH the nonexciusive right of i
ingrass 1o und yyrase fram sxd p’upm 51 i:xr thp Rtugrig purposes.

v

Tha easement Inciudas tha foflowlng conditlons snd cavenants which GRANTOR and GRANTEE hareby promiad to
falthfdly snd fly obseyve snd porform: 4

1. COSTS AND EXPENSES

GRANTEE shall bear and promplly pay il casts and sxpenses of construcilon and raslntsance 81 the
resldential sgpiic sysiem. N

2 CONSY RUC’HON AND MAINTENANCE

'CF{AIHEP &hall cemsbiugd eivt matdythe r‘oldus!m eept syslem In accordance with sl lews,
el Th yraton Counly Publlc Hf‘&!‘:h and Eo lal Sepvices Department, Environmental Heallh

Dh}i,alm raguéalians, conditlonaor -ppdw:tr‘«n: s o

irattad by the Thurston Counly Public Heelth and
. i;cc’ﬁl Senvlees Depariment, Egvimiunantsl Henlth Divisiog,

3. PRIOJ? APP'{O\{M QF PLANS

Putor ta lna inslahallon sndior slleralion of aoy residential septic syslam by GRANTEE, plans for sald
constuelion sndlor afjsrddan shall be wibil Itod to and spproved by the Thureton Cotmly PubBo Haalh and
Huddel Savioeg anm.xmm Envienmonti Health Dbylzfon,
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8. ACCESS BY GRANTEE

GRANTEE shall hava r»gﬂ ol

nr\’!dqd in Hachion S ol
s rmfl:ns iy olhzs 1AHTEIE shad exercise 18 fighl under B4z sevtion eo as to abdmirs

\rtererencs with GRANTOR'S dee of he groperty.

a3}

7. HOTICES
* The BRANTEE shall giive GRAMTOR wrilien nettcation of the odgnel consbuction of T 1 slr*ant‘_:} saplic
zystem ot izast 15 (}x!ﬂ patur 16 the commznssieal ¢f eoastruction. Nolice for zay Inapetlion, repslr or
ruplacament shall be reas c»tmb’a wrder hio shoumsiances.

This easamant and the rights nod obllgations fereln shal nm wih the land and shalbe bsn,lng upoa and
#viro lo Ihe benefl of (hs parties and their helrs, suctessors ang ssslgnas.

@JIW(E Cﬁ)‘}.l)gkg 7 - I ?"o.l p‘:’g‘:"ﬁm‘“ é:? C_,h""{,f Lo ] ,"i"j,;jg._
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Drainfield Easement Agreement
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Statutory Warranty Deed from the Cokeleys to the Browns
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AFTER RECORDING MAIL TO: 28 DEC12 374054

Craig J. Brown and Debra A. Brown Thurston County Treasursr
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2230 SE Bloomfield Road , G
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“Fiad for Record ot Request of:
First American Title Insurance Company

STATUTORY WARRANTY DEED
File No: 4291-1990129 (GR)S A% Date: December 26, 2012

Grantor(s): Paul L. Cokeley and Dianne L. Cokeley

Grantee(s): Craig J. Brown and Debra A. Brown .
Abbreviated Legal: LOT 11 IN BLOCK 1 OF EDGEWATER BEACH, AS RECORDED IN
VOLUME 11 OF PLATS, PAGE 30

Additional Legal on page:

Assessor's Tax Parcel No(s): 45800101100

THE GRANTOR(S) PauliL.: Cokeley and Dianne L. Cokeley, husband and wife for and in
consideration of Ten Dolldrs and other Good and Valuable Consideration, In hand paid,
co,nv‘eys‘,'.and warrants’ t‘oj_;,(:x’*aig 3. Brown-and Debra A. Brown, husband and wife, the
following described real estate, situated in the County of Thurston, Stale of Washington.

LEGAL DESCRIPTION: Real property in the County of Thurston, State of Washington, described
as follows:

LOT 11 IN BLOCK 1 OF EDGEWATER BEACH, AS RECORDED IN VOLUME 11 OF PLATS,
PAGE 30; IN THURSTON COUNTY WASHINGTON.

TOGETHER WITH ALL TIDELANDS SUITABLE FOR THE CULTIVATION OF OYSTERS AS
CONVEYED BY THE STATE OF WASHINGTON LYING IN FRONT OF, ADJACENT TO AND
ABUTTING ON SAID LOT.

Subject To: This conveyance is subject to covenants, conditions, restrictions and easements, if
any, affecting title, which may appear in the public record, including those shown on any recorded

plat or survey.

Page 1 of 2 LPB 10-05

4308572 Pages: 2
12428712812 11,14 AR Deed

Thurston Counly Washington

FIRST AMERICAN TiTLE

I B R Wb i el T Laaliih
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF THURSTON

SANDY FAMILY FIVE, LLC, a
Washington Limited Liability

Company, NO. 14-2-01934-1

Vs,

CRAIG J. BROWN and DEBRA A.
BROWN, husband and wife, and
and their marital community,

Defendants.

VERBATIM REPORT OF PROCEEDINGS

BE IT REMEMBERED that on January 9, 2015,
the above-entitled and numbered cause came on for motions
for summary judgment before the HONORABLE CAROL MURPHY,
judge of Thurston County Superior Court, Olympia,

Washington.

Cheri L. Davidson
Official Court Reporter
Thurston County Superior Court
Olympia, Washington 98502
(360)786-5570
davidsc@co.thurston.wa.us
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For the Plaintiff:

For the Defendants:

APPEARANCES

MATTHEW B. EDWARDS

Attorney at Law

Owens Davies, P.S.

1115 West Bay Drive, Suite 302
Olympia, WA 98502

C. SCOTT KEE

Attorney at Law

Rodgers Kee & Card, -P.S .

324 West Bay Drive NW, Suite 201
Olympia, WA 98502

APPEARANCES
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JANUARY 9, 2015
THE HONORABLE CAROL MURPHY, PRESIDING
THE COURT: The next matter I am going to hear
argument on is number 14, Sandy Family Five versus
Craig Brown.

Counsel, if we could begin with appearances on the
record, please.

MR. EDWARDS: Yes, Your Honor. Good morning.
Matt Edwards representing Sandy Family Five, LLC.

MR. KEE: Good morning, Your Honor. Scott Kee
representing Craig and Debra Brown.

THE COURT: Thank you.

Just as we begin, you have probably heard I have
been going through issues with regard to bench
copies.

Mr. Kee, I did not receive yours, but I did review
all of the pleadings that have been filed in this
case. I think everything that has been filed at
least I have reviewed, but for some reason I didn't
get bench copies. I don't know why because it
appears that everything that was filed has been
appropriate declarations of service and that sort of
thing.

MR. KEE: I'm not sure why, Your Honor. I

MOTIONS FOR SUMMARY JUDGHMENT
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know they were stamped as filed.

THE COURT: They were filed.

MR. KEE: They were stamped because we had the
messenger stamp them because we e-filed them and then
we had the messenger conform them up here when he
delivered the bench copies to the Superior Court
file. But I'11 check and see.

THE COURT: I don't know what the issue is.

At any rate, I understand that before the Court
today are competing motions for summary judgment that
were filed simultaneously, and so the parties have
briefed both their own motions and oppoesition to the
other side's motions. I would like to hear them all
at the same time obviously because they are
essentially the same legal arguments. It doesn't
necessarily matter to me either way who goes first,
but it seems to me it might make sense to hear from
plaintiff first and then defense and then go back and
forth, if that's okay.

MR. KEE: Fine, Your Honor.

THE COURT: Mr. Edwards.

MR. EDWARDS: Yes. Matt Edwards representing
Sandy Family Five, LLC.

I1'd 1ike to start this argument by asking this

Court to approach this matter from the perspective of

MOTIONS FOR SUMMARY JUDGMENT
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my client. From my client's perspective, what
happened here is pretty simple. They were approached
by the Cokeleys and asked to lend over $150,000 to
them, and the Cokeleys put up this property to be
used to secure the payment of that, the repayment of
that indebtédness back to Sandy. This deed of trust
was recorded in 2006 at a time when it's completely
undisputed that the Cokeleys had the entire interest
in the property.

The Deed of Trust Act specifically provides that
when you sign a deed of trust, you're pledging the
entire interest that you have the power to convey in
the property at the time you pledge the property. So
when the Cokeleys signed the deed of trust in 2006,
they were pledging all the interest they had the
power to convey at that time, and because the
Cokeleys had all of the interest in the property,
they were pledging all the interest in the property.
Not only does the Deed of Trust Act say that, but the
very deed of trust that the Cokeleys signed contains
language that mirrors that Deed of Trust Act
provision.

THE COURT: Mr. Edwards, I just want to
interrupt here to say that isn't that the same for

the Browns? I mean, both of the parties here

MOTIONS FOR SUMMARY JUDGMENT
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essentially were given whatever the Cokeleys had.

MR. EDWARDS: That's correct. The difference
between my client and the Browns is that when my
client took its deed of trust in 2006, they neither
knew nor had any reason to know of any other interest
in the property. When the Browns took at the end of
2012, they had constructive notice of the recorded
deed of trust and of the fact that we'd recorded a
notice of foreclosure on that deed of trust and that
foreclosure was going to occur literally the week
after the property was sold. So that's the
difference.

My p]jents did everything it was supposed to do.
The}%ﬁ?ﬁ*%%?“?gfé at the record and did not find the
deed of trust which pledged the Cokeleys' entire
interest in this property to Sandy. They have
constructive notice of that deed of trust, and that's
the difference between these two parties.

THE COURT: But at the time that the Cokeleys
granted the deed of trust to your client, at that
time the Cokeleys knew what their intention was about
the property.

MR. EDWARDS: Maybe. I mean, we don't have
any direct evidence of what the Cokeleys were

thinking at all here because nothing has been

MOTIONS FOR SUMMARY JUDGMENT
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submitted by them into the record.

THE COURT: Well, there is evidence in the
record with regard to the Cokeleys' work with the
County and that sort of thing.

MR. EDWARDS: Right, but matters that are
filed with the County are not recorded with the
auditor and they don't constitute constructive
notice. And even if we had some -- I don't believe
we had any notice of that at all. I don't think
there's a thing in the record that suggests that we
have any notice of -anything to do with the drainfield
easement.

But even if we had that notice, under the Deed of
Trust Act, the Cokeleys conveyed all the interest in
the property that they had the power to convey and
because the Cokeleys -- I don't think these so-called
drainfield easement agreements have any validity at
all because you cannot have an easement in your own
property. But even if there was something to them,
the Cokeleys still, because they held both the
grantor and grantee interest, had the power to convey
their property free and clear of any drainfield, any
rights arising out this drainfield easement
agreement, and the Deed of Trust Act says that's what

they did. And when they signed a deed of trust that

MOTIONS FOR SUMMARY JUDGMENT
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does not contain an exception mentioning some kind of
drainfield easement agreement, that would be an
entirely different situation.

THE COURT: But the Cokeleys knew about the
drainfield easement at the time that they conveyed
the deed of trust.

MR. EDWARDS: Right, but what is important
here is what my clients knew when they took this
property as security for a debt, and unless they have
either actual knowledge -- their agreement was to
take it subject to this drainfield easement
agreement. If there was some evidence of that, that
would be one thing, but there's absolutely no
evidence of that. There's nothing in the Deed of
Trust Act.

My clients submitted a declaration that says
nobody said anything about the drainfield easement
agreement, and there was nothing recorded with the
Auditor's Office, the kind of thing that gives
constructive notice, to put my clients on notice of a
drainfield easement agreement, at least an effective
one that had been extended to somebody other than the
Cokeleys, one that the Cokeleys couldn’t themselves
undo at any time.

So that's the difference between my client’s

MOTIONS FOR SUMMARY JUDGMENT
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position and the Browns' position is that my clients
acted, took the entire interest in the property, and
they did it at a time when they had no -- I mean,
nothing had happened. It wasn't until 2012 that the
Cokeleys did something that might convert this kind
of inchoate thought that they have that there might
be a drainfield easement into an actuality when they
conveyed it to the Browns. They didn't have any
notice that that had happened.

As I've repeatedly said in the briefing, these
drainfield easement agreements that were recorded in
2005 -- one of them doesn't even list a grantor and a
grantee. I mean, on its face it's completely
defective. It doesn't give -- because there’'s no
grantor or grantee listed, it doesn't give any
constructive notice to anyone of anything. And
again, you cannot have an easement in your own
property, and there are numerous Washington court
cases that say that.

THE COURT: But you are not calling that
merger, so I am wondering --

MR. EDWARDS: I'm not calling that merger
because when you talk about merger, you're talking
about a situation where an easement is properly

created and then after it's created both the property

MOTIONS FOR SUMMARY JUDGMENT
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burdened and benefitted passes to the same ownership
and that's when the merger bocurs, and then they pass
out of the same ownership. And then there's a
question in that fact pattern about merger, but that
isn't here because there was never an easement
properly created from the start so you don't get to
the question of merger. Merger assumes that there
was a valid easement, and there was no valid easement
here. So that's why we're not relying on merger.

The fact pattern that's necessary to talk about that
doctrine doesn’'t apply.

Again, in 2006 when they executed this deed of
trust, the Cokeleys retained the power to convey
their entire interest in their property free and
clear of any drainfield easement, and that's exactly
what they did when they pledged the property to my
client.

THE COURT: After that time, did they retain
the ability to grant the easement?

MR. EDWARDS: No, they did not, not without
satisfying my client's deed of trust. That's when --
there's also a question that was raised about an
implied easement. Well, you shouldn’'t even reach
that issue because it's not pled in the answer.

There's no affirmative defense about implied

MOTIONS FOR SUMMARY JUDGMENT
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easement. There's no counterclaim, so it hasn't been
properly pled.

But to have an implied easement, you to have a
unity of title and then a severance. That severance
occurred here in 2006, They granted my client a deed
of trust pledging their entire interest in the
property. That's when the severance occurred, and at
that time there wasn't a drainfield that existed on
this parcel. There's no evidence of that in this
record.

In fact, I checked at the permit assistance center
this morning and discovered that the as-built for
this drainfield was filed in 2011. And I can hand a
copy of that up so that it's included in the record.

THE COURT: Mr. Edwards, you have utilized
most of your time.

MR. EDWARDS: Yeah. Well, I've made the
argument I intend to make which is the Key fact here,
again, in 2006, when my client took the deed of
trust, the Cokeleys had the ability to and did convey
their entire interest in this property.

THE COURT: Mr. Kee.

MR. KEE: Your Honor, the Sandy Family Five
keeps contending in its pleadings that it had no

knowledge of an easement or drainfield easement. The
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original drainfield easements were recorded in 2005.
Tﬁey’re in the record. They're attached to Mr.
Edwards' declaration; actually in my declaration.
There was easements recorded by the Cokeleys in 2005.

And thinking about, you know, the equities in
this, what happened with the Cokeleys is they bought
three parcels of property or came into ownership of
three parcels of property. They realized immediately
that parcel number 1100 needed a drainfield easement
to have a septic system operable on its property
because you couldn't build on this property, so they
immediately granted back in '05 drainfield easements.
Now, there's this --

THE COURT: And recorded them.
MR. KEE: And recorded them.

Now, they were not taken to a Tawyer or they're
not exactly how we would like to see them, but they
are part of the record. They were in the auditor's
files. A simple property search would have revealed
that they occurred and they were there. So for the
Sandys to say that they didn't have notice or at
least constructive notice of those easements when
they executed the deed, when they accepted the deed
of trust in 2006, is inaccurate. They knew about

them.
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And what's more important about that is --

THE COURT: Or could have known.

MR. KEE: Well, the parties are obligated to
-- I mean, when someone buys a piece of property,
they buy it as is with whatever encumbrances are
there. This encumbrance was there. The way we track
encumbrances is through the Auditor's Office and the
recording of documents. The document was recorded.
So if the Cokeleys had gone through and checked out
this parcel number, 0500 and 0400 --

THE COURT: You mean the Sandys.

MR. KEE: I'm sorry. The Sandys had gone and
checked out the parcel number, the easemehts would
have popped up. And what's more important about that
is at that time they had the ability to control the
terms of that loan. They could have gone to Sandy
and said you need to destroy this easement or you
need to give us a security interest in parcel number
1100, but they opted not to do that for whatever
reason. Instead, they try and use the Deed of Trust
Act as a hammer to do something that apparently
nobody intended and the Cokeleys certainly weren't
aware of 1in that the Cokeleys didn't thfnk they were
granting the entire interest to Sandy Family Five as

part of the deed of trust. They continued to develop
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this property. They sought permits from the County,
went through that process, and actually installed a
drainfield on the proper?y for the easement on 500.
For the easement. So there's no evidence that the
Cokeleys had any intention of conveying this easement
as part of this process.

In fact, the Deed of Trust Act -- as I've cited in
my brief, the courts are obligated to interpret the
Deed of Trust Act in favor of borrowers. So what the
plaintiff attempts to do is rely on this language
that's buried in the deed of trust that the Cokeleys
clearly did not intend and was inconsistent with what
they understood the transaction to be and develop the
property. And that's highlighted by the fact that
the Cokeleys got into a dispute with their neighbors
that ended up in the Washington State Supreme Court
that regarded development of 1100. Now, I dare to
say the Cokeleys would not have gone through that
process had they known that they had defaulted on a
Joan where they would lose the ability to develop
this property. So this tie in that the plaintiffs
are trying to make that the deed of trust somehow
destroys this easement is just simply not accurate.

The easements were valid when they were created.

Taking the relief the plaintiff asks you to do,
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saying that a person could never grant an easement on
property that it owns, is illogical. Think about a
developer who owns a 20-acre parcel and that
developer opts to develop a property and divide it
into smaller parcels and one or two of those parcels
needs some type of easement or something the
equivalent of an easement as part of that process.
The argument that the plaintiff makes is that that
could never occur. You could never grant easements
between parcels in the development process, and
that's simply illogical.

The Cokeleys knew exactly what they were doing.
They treated these parcels as independent,
stand-alone development properties, which is exactly

what they were, and they knew that 1100 needed a

.drainfield easement. They created it and then they

followed through with that plan.

And then plaintiff says, hey, let's look at this
from the perspective of Sandy Family Five; look at it
in their shoes. I don't disagree that the Court
should do that, but it should also look at the
Browns' perspective of this case. They did
everything that they could do, and what they ended up
with is a lot with a recorded drainfield easement

that they knew was recorded before the Sandy family
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deed of trust, and it was represented in their
purchase-and-sale documents, which are also attached
to the record, that they had an easement. It's in
the disclosure statement where the Cokeleys said we
have an easement; here is the easement. They paid
for that, paid $130,000 for that property. If the
Court destroys that easement, then the Browns'
property, by everybody's estimation, is worthless
because they can't build on it. Worthless is
probably a 1ittle bit of a stretch, but it's
certainly not worth more than a few thousand dollars.
Alternatively, that is not the case with the
Sandys, right? These properties can be developed.
It's just a little bit more inconvenient for them.
So if the Court has to weigh equities in this kind of
scenario, which I would submit it doesn't, these are
valid easements. There is no need to go beyond the
recorded easements. The equities of this case
certainly favor the Browns because they're going to
be put in a position of having paid $130,000 for a
worthless lot if the Court grants the plaintiff’s
motion for summary judgment or denies our motion for
summary judgment in this instance. That's simply not
-- it's not consistent with the Deed of Trust Act.

It's not consistent with what the Cokeleys conveyed.
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It's not consistent with the understanding of the
parties. It just doesn't make any sense to go down
that road when there are valid recorded easements
that are out there.

We would ask the Court to grant the Brown family's
motion for summary judgment.

THE COURT: Mr. Kee, would you agree that
assumptions were made on both sides with regard to
these easements, an assumption that the easements
were invalid, which was apparently an assumption that
could be argued was made by Sandy, as opposed to an
assumption by your clients that the easement was
valid?

MR. KEE: Well, we know that my clients
assumed the easement was valid because it is
expressly stated in the purchase-and-sale documents
and it was a recorded easement, so they looked at it
and said I've got an easement.

We don't know if the Sandy family assumed the
easement was invalid because there's nothing in the
record that says that. What we do know is that the
Sandy family controlled the terms of that deed of
trust. They could have gone to the Cokeleys and said
we're not loaning you the money unless you convey us

that easement or you destroy the easement or convey
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us an interest in 1100.

So what's important about that distinction that
the Court makes is that the Sandy family controlled
it and it was a simple fix for them. My clients, on
the other hand, followed all the recorded documents
and ended up with what they thought was a property
with a recorded easement on it, which in fact was the
case, and now they're learning that someone is coming
back and saying wait, that easement got destroyed by
this other document.

THE COURT: Thank you.

Mr. Edwards.

MR. EDWARDS: Yes.

Counsel talked about what the Cokeleys believed at
the time they executed this deed of trust, and the
best evidence -- in fact, the only evidence in this
record of what the Cokeleys believed is what 1is 1in
the deed of trust itself. Just look --

THE COURT: What about what was recorded?

MR. EDWARDS: But you have to look at the deed
of trust. What does the deed of trust say? It says
on its face, we are granting -- we, the Cokeleys, are
granting Sandy all of our interest in this property,
all of it. It says it on the face of the deed of

trust.
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THE COURT: But that doesn't really answer my

question. Like I said at the beginning of this
argument, all we know is that both your client and
Mr. Kee's client got what the Cokeleys had, so we
have to look further and know exactly what the

Cokeleys had at that time.

MR. EDWARDS: Right, and in 2006 the Cokeleys

had all of the interest in the property. They had
all of the interest. They conveyed all of the
interest as security to my client.

THE COURT: If you assume that the documents
that were recorded regarding the drainfield easement
in 2005 were invalid.

MR. EDWARDS: Whether they're invalid or not,
the deed of trust on its face says we're conveying
all of the interest in the property that we have the
power to convey. I don't believe those easements

were valid, but even if one assumed that there was

some validity to them, the Cokeleys held all interest

on both sides of that easement.

THE COURT: So doesn't that put your clients
on notice to go to the Auditor's Office and see what
the Cokeleys owned?

MR. EDWARDS: No. It puts my client -- it

gives my client the obligation to ensure that the
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Cokeleys are conveying all the interest that they had
the ability to convey, and that's what the deed of
trust on its face says that the Cokeleys are doing.
In order for the deed of trust not to have conveyed
all the interest the Cokeleys had the power to convey
and since they had the power to convey to eliminate
this easement, because they were the only
beneficiaries of it, it was up to the Cokeleys to
specifically put something in this deed of trust
accepting this easement, saying Sandy, we're not
conveying our entire interest in this property; we
are accepting this deed of trust.

Counsel made an argument from plats. There is a
specific statute that governs plats, but the basic
point is just 1ike here. When somebody files a plat,
until they sell a piece of the property in the plat
to someone they can go back and they can change the
easements in the plat as much as they want. Until
the Cokeleys sold or granted an interest in some of
these properties to someone, which they did in 2006
when they conveyed their entire interest to my
clients, they could do what they want with this
easement. So when they conveyed in 2005, they
conveyed the entire interest they had the power to

convey. That's what it says in the Deed of Trust
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Act. That's what it says on the face of the deed of
trust. In fact, in 2006, they had the power to
convey free and clear of any claim arising on account
of these drainfield easements because they were the
only ones that had an interest in these easements.

Counsel also pointed out, you know -- again I
repeat, my clients did everything that they were
required to do to completely perfect an interest in
the fee simple, the fee simple interest in this
property. What the Browns didn't do is first, when
they bought this property, there's nothing in the
deed that says that they're taking an easement over
the Sandy property. It's not in the deed by which
the Cokeleys conveyed. And second, the Browns didn't
pay attention to what was filed of record because
when they took, they knew that my clients had a deed
of trust which on its face has the Cokeleys saying
we're conveying to you all the interest that we had
the power to convey in 2005 when we gave you this
deed of trust. So the Browns could look at that and
see that the Cokeleys had conveyed all of their
interest in the Sandy property. That's why the
Browns had record notes.

THE COURT: Thank you.

Anything else?
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MR. KEE: Just real quickly, Your Honor, the
interpretation the plaintiff seeks to have the Court
apply to the Deed of Trust Act is totally
inconsistent with the Act itself which deems that the
interpretation should be granted in favor of the
borrowers. The Cokeleys didn't think that they
granted this easement to Sandy Family Five in 2006.
They spent countless hours and thousands of dollars
and went up to the Supreme Court in a case battling
that out and determining that. There's no evidence
that they granted that interest.

What is of evidence is they recorded easements,
they were expressed eaéements, they were for the
benefit of 1100, and nothing to date has been
recorded that would be contrary to that. So we ask
the Court to grant the motion for summary judgment.

THE COURT: Anything else, Mr. Edwards?

MR. EDWARDS: I think that it's not a fair
assumption that counsel just drew. I think the
Cokeleys could have assumed that they were going to
be able to pay off the Sandy deed of trust, which
would have solved this problem. So up until 2013
when the foreclosure occurred, that's the assumption
that they were operating under. There's certainly

nothing else in this record -- there’'s no direct
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evidence of anything the Cokeleys believed in this
record other than the language in the deed of trust
itself.

THE COURT: Thank you.

The Court is prepared to issue rulings at this
time on the competing motions for summary judgment.
The parties in this case agree that this is a

legal question for the Court to resolve based upon
this particular record, and I agree with that as
well. I believe that this issue can be addressed as
a matter of law and that there are no factual issues
that need to bée determined, and on the basis of this
record, the Court is denying the plaintiff's motion

for summary judgment and granting the defendant's

motion for summary judgment. The Court believes that

that ruling is appropriate as a matter of law based
upon this record.

I would appreciate it if the parties prepared an
order indicating the Court's ruling that states what
the Court considered in ruling on this motion,
including all of the briefing by both parties.

Do the parties require any further clarification?

MR. KEE: No, Your Honor.
MR. EDWARDS: I don't, Your Honor.

MR. KEE: I'11 prepare a motion and submit it
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to Mr. Edwards and get it to the Court.
Thank you, Your Honor.
THE COURT: Thank you.

(Proceedings were concluded.)

Or an order.
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STATE OF WASHINGTON )
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IN THE SUPERIOR COURT OF THE STATE OF
WASHINGTON

IN AND FOR THE COUNTY OF THURSTON

SANDY FAMILY FIVE, LLC, a
Washington Limited Liability

Company, NO. 14-2-01934-1

VS,
CRAIG J. BROWN and DEBRA A.

BROWN, husband and wife, and
and their marital community,

Defendants.

VERBATIM REPORT OF PROCEEDINGS

BE IT REMEMBERED that on January 30, 2015,
the above-entitled and numbered cause came on for motion
for reconsideration before the HONORABLE CAROL MURPHY,
judge of Thurston County Superior Court, Olympia,

Washington.

Cheri L. Davidson
Official Court Reporter
Thurston County Superior Court
Olympia, Washington 98502
(360)786-5570
davidsc@co.thurston.wa.us
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JANUARY 30, 2015

THE HONORABLE CAROL MURPHY, PRESIDING

THE COURT: We will address number 13, Sandy
Family Five, LLC vs. Brown.

MR. EDWARDS: Good morning, Your Honor.

THE COURT: We will begin with appearances on
the record. Good morning.

MR. EDWARDS: Matt Edwards representing Sandy
Family Five, LLC.

MR. KEE: Good morning, Your Honor. Scott Kee
appearing for Craig and Debra Brown.

THE COURT: I understand there are two motions
before the Court, a motion to set a bond and then a
motion for reconsideration. Is that accurate?

MR. EDWARDS: That's correct, Your Honor.

THE COURT: Okay. Mr. Edwards, this is your
motion, or two motions.

MR. EDWARDS: Yes. Thank you. I'll address
the motion for reconsideration first.

I filed that for three reasons. The first is 1in
rendering its decision, the Court seemed to suggest
that we were stipulating that there was no material
issue of fact. We moved for summary judgment because

we thought we were entitled to it based on the plain
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language in the deed of trust, but to the extent that
this case turns on the intent of the parties, there
is at a minimum in this record dispute as to what the
intent of Sandy and the Cokeleys was when they
executed that deed of trust, and I wanted to make
sure that it was clear on the record that we hadn't
stipulated to any facts.

The second thing I wanted to do is when the Court
announced its decision, it didn't explain the
reasoning behind it, and so I was hoping to have the
Court explain to me and my client -- because 1in
talking about this with my client, it was difficult
for me to explain to him why the Court had ruled this
way. So I'm asking the Court to explain exactly what
it is that my client needed to do to perfect its deed
of trust in a way that would prevail here and help
both me and my client understand the Court's ruling.

And then, finally, I wanted to ask the Court to
clarify whether it based its ruling at all on the
affirmative claim that was pled by the Browns of an
easement by implication. As I pointed out in our
materials, that claim is not -- it's an affirmative
claim, yet it was not pled by the Browns in their
answer, so the Court doesn't have jurisdiction over

that claim.
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In any event, easement by implication requires
that there be a quasi-easement impressed on the
property at the time of the severance of title. In
this case, as the declaration I filed makes clear,
the severance occurred in 2006 when the deed of trust
was recorded, and no septic system improvements were
actually installed until five years later, in 2011.

So those are the three issues I'm raising 1in
connection with the motion for reconsideration.

And then as to the motion to set a supersedeas
amount, we ask the Court to require $1,000 cash or
bond to supersede this judgment. Basically we're
talking about a septic system that has been installed
but there's no house that it connects to and they
aren't going to be building a house in the period of
time where this case might be going up on appeal
because I expect that appeal to proceed pretty
quickly. We haven't received any opposition to our
motion to have the Court set a bond in that amount.

THE COURT: Thank you.

Mr. Kee.

MR. KEE: Your Honor, I'11 tackle the second
issue first. My client doesn't object to the terms
that Mr. Edwards is seeking regarding the supersedeas

bond.
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I do want to clarify that my clients don't intend
to build on the property, but there are no orders in
place that preclude them from doing so. That has not
been addressed by this Court, for clarity's sake.

This issue was well briefed in the preliminary
brief. The motion for reconsideration was submitted,
and my client submitted a response. The issues
haven't changed, Your Honor. The facts haven't
changed. It appears today that Mr. Edwards is
seeking clarification regarding the Court’'s ruling
and the reconsideration aspect of it. I don't see
any basis for the Court to reconsider what it ruled
before.

Certainly if the Court has questions regarding our
original pleadings or briefs, I'11 be happy to
address it. I believe the Court has spent enough
time on this matter to issue its ruling.

THE COURT: Mr. Edwards?

MR. EDWARDS: I don't have anything further to
add other than what's in my brief and what I've
already asked the Court about.

THE COURT: Thank you.

It is true that the Court has spent quite a bit of
time on this case, but I actually appreciated the

opportunity to look at it again in light of Mr.
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Edwards' arguments and assertions with regards to the
Court's ruling. In doing so, the Court is denying
the motion for reconsideration.

I will offer this 1in terms of clarification,
although I doubt that it is going to satisfy Mr.
Edwards or his clients with regard to the
clarification being sought.

First of all, the Court began 1its oral ruling
indicating that there are no factual disputes or
something similar to that. That was based upon the
Court reviewing the briefs in the case that were
cross-motions for summary judgment-on different
bases, but still each party in this litigation
believed that it was entitled to judgment as a matter
of law. That was the basis for the Court indicating
that in its oral ruling.

As the motion for reconsideration indicates, the
Court's oral ruling has not yet been placed into a
written order. At the end of my oral ruling, I
indicated to the parties that I expected that they
would prepare a written order for presentation. That

has not yet occurred.

MR. KEE: I have -- I think we each have
orders.
MR. EDWARDS: Yeah.
RULING OF THE COURT
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MR. KEE: So there’'s one minor distinction
between the orders we're asking the Court to
consider.

THE COURT: Okay. And that wasn't noted for
presentment today, but I want to finish my ruling on
the motion for reconsideration, even though
technically perhaps premature, but I think it is
helpful to rule on these motions when they come up.

With regard to the Court's ruling on summary
judgment, the Court denied the plaintiff's motion for
summary judgment and granted the defendant's motion
for summary judgment. As I stated earlier, I spent
quite a bit of time looking over the record in this
case and certainly understand that there may not be
exact clarity in granting the defendant's motion as
to whether the easement in place is the most recent
easement in the records or the one that was filed
with the Auditor's Office prior to the deed of trust,
but that wasn't before the Court. The Court did not
rule on that. The Court simply ruled on the motions
that were before the Court at the time.

I do not believe that the Court's ruling turns on
the intent of the parties. I did not make any
findings with regard to the intent of the parties.

My ruling on summary judgment was based solely on the
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law and the argument that was provided in the
briefing and at oral argument.

That is the only clarification that the Court
deems necessary today. The motion for
reconsideration is denied.

The Court is also ordering the bond at $1,000 as
requested without opposition.

I presume that the parties do have some orders.

If they are not agreed to, we can address that
further.

MR. KEE: I think they're relatively simple,
Your Hoﬁor. The only point -- Mr. Edwards hasn't
seen mine, but we submitted basically the same order
but there was language in there where Sandy Family
wanted the Court to find that it does not grant
summary judgment with respect to the Browns' claim of
an implied easement, and my order just says that the
plaintiff's motion has been denied and the
defendant's motion has been granted. I think that's
the distinction.

THE COURT: Correct. Of course I would have
preferred that the parties sought clarification on
the day that that motion was argued because 1in
looking back, I am trying to reconstruct what

happened on that date. The Court did grant summary
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judgment.

I will just tell you, my focus was not on the
implied easement issue, and I don't think that that
was the basis for the Court's decision because I was
focused on the records and the other issues that were
presented. So I think it is accurate to say that the
implied easement issue was not the basis of the
Court's ruling.

MR. KEE: So did the Court review the proposed
order by Mr. Edwards? The language says that it does
not grant summary judgment with respect to the
Browns' claim of an implied easement.

THE COURT: As I said before, I have not been
presented with orders. In fact, it is not even up
for presentment today, so I didn't anticipate ruling
on objections to any proposed orders today.

MR. KEE: I don't have an objection to Mr.
Edwards' order. I would just ask that the Court
review that paragraph while we're here and clarify
whether or not that's the Court's ruling.

THE COURT: I think we'd better maybe sign
this a different day. It sounds like the parties are
not in agreement. Quite frankly, I spent my prep
time for this case on the reconsideration issue and

the issues that were noted for today. It may very
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well be a significant clarification that the Court is
making, and I am not prepared to do that today.

MR. KEE: Well, let me -- I need to talk with
my client about it. If I contact the Court and -- we
both signed off on the order. If I contact the Court
and let the Court know that it's okay for the Court
to sign the order, is there any reason for us to come
back or would the Court be willing to sign the order
based on that representation?

THE COURT: There is a procedure for entry of
orders ex parte, and if they are agreed, I will sign
it using the ex parte procedure.

MR. KEE: So should we leave the order with
the clerk today signed or should we take it with us?

THE COURT: You better take it with you.

MR. KEE: Thank you, Your Honor.

MR. EDWARDS: Thank you, Your Honor.

THE COURT: Thank you.

(Proceedings were concluded.)

RULING OF THE COURT
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CERTIFICATE
STATE OF WASHINGTON )
COUNTY OF THURSTON ) >

I, Cheri L. Davidson, Official Court Reporter, in
and for the State of Washington, residing at Olympia, do
hereby certify:

That the annexed and foregoing Verbatim Report of
Proceedings was reported by me and reduced to typewriting
by computer-aided transcription;

That said transcript is a full, true, and correct
transcript of the proceedings heard before Judge Caro]
Murphy on the 30th day of January, 2015 at Thurston
County Superior Court, Olympia, Washington;

That I am not a relative or employee of counsel
or to either of the parties herein or otherwise
interested in said proceedings.

WITNESS MY HAND THIS day of __ :

2015,

Official Court Reporter

CERTIFICATE
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FEB 13 2015
Superior Court
R Linda Myhre Enlow
SUPERIOR COURT OF WASHINGTON Thurston County Clerk
FOR THURSTON COUNTY
SANDY FAMILY FIVE, LLC, a Washington | NO. 14-2-01934-1
Limited Liability Company,
FINAL JUDGMENT

Plaintiffs,
v

CRAIG and DEBRA BROWN, husband and
wife, and other marital community

" Defendants. |
I. JUDGMENT SUMMARY

No monetary judgment.
. JUDGMENT

This matter came on regularly for hearing on Friday, January 9, 2015 and again on
Friday, January 30, 2015. The Plaintiff Sandy Family Five, LLC was represented by Matthew
Edwards of Owens Davies, P.S. The Defendants Craig and Debra Brown, husband and wife, and
their marital community, were represented by Scott Kee of Rodgers Kee & Card P.S.

The Court considered the following pleadings:

1. Motion for Summary Judgment;

2. Declaration of Matthew Edwards In Support of Motion for Summary Judgment;
3. Defendants’ Motion for Summary Judgment Dismissing Plaintiff’s Complaint;
4. Declaration of C. Scott Kee;

3. Declaration of Craig Brown;

6. Brief in Response tc Defendants” Motion for Summary Judgment;

OwEns Davies, P.S.
1115 West B 7
Clympia, W
Phene: 43-8320

FINAL TUDGMENEpENDIX - 84 Faosimile: (360) 9436150

gion 98502
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7. Defendant’s Response to Plaintiff’s Motion for Summary Judgment;

8. Sandy Family Five’s Reply Brief in Support of Motion for Summary Judgment,
and in Opposition to Browns” Motion for Summary Judgment,

9. Declaration of Larry Weaver,

10. Supplemental Declaration of Matthew Edwards in Opposition to Craig and Debra
Brown’s Motion for Swnmary Judgment;

11.  Defendant’s Reply Brief in Support' of Their Motion for Summary Judgment
Dismissing Plaintiff’s Complaint;

12. Plaintiff’s Motion for Reconsideration;
13. Declaration of Matthew Edwards; and

14.  Defendants’® Response to Plaintiff’s Motion for Reconsideration.

In addition, the Court considered the oral argument of counsel.

Based on the foregoing, the Court hereby DIRECTS THE CLERK TO ENTER, AND
ENTERS FINAL JUDGMENT as follows:

1. Sandy Family Five, LLC’s Motion for Summary Judgment is DENIED;

2. Craig and Debra Brown’s Motion for Summary Judgment is GRANTED, except
that the Court did not address, and does not grant summary judgment with respect to the Brown’s
claim of an implied easement, which claim the Browns had not pled;

3. Plaintiff’s Complaint is DISMISSED, WITH PREJUDICE, but without an award

of fees and costs to either party.
4, This consmutes the FINAL DECISION AND JUDGMENT of this Court.

DATEDms[ ot Feb. 2015

Cdiit eeplo
Judge Carol Murphy v /

OWENS DAVIES, P.S.
1115 West Bay Drive, Suite 302
Olympia, Washingion 98502
Phone: (360) 943-8320
FINAL JUDGMENM Facsimiie: (380) 943-6150
A PENDIX 85 ’
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Presented by, right
OWENS DAVIES /P

Vit o B Ewardo WABA NG 18332
Attorneys for Plaintiffs, Sandy Family Five, LLC

Approved as to Fogm;
Notice of Presen ation Waived:

S ﬁ\@f
C.Scott Kee~WaBA No. 28173

Attorneys for Defendants, Craig and Debra Brgwn '
e’ oMached € maLl  emthoy tzef 107

FINAL TUDGMERPPENDIX - 86

OWEI‘SDAVI&S P.S.

15 West Bay Drive, Suite 302
a, Washingzon 98502

s (360} 943-8310

Her (350) 943-6153
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SUPERIOR COURT OF WASHINGTON

FOR THURSTON COUNTY

SANDY FAMILY FIVE, LLC, a Washington | THURSTON COUNTY

Limited Liability Company, CAUSE NO. 14-2-01934-1
Plaintiffs, NOTICE OF APPEAL

V.

CRAIG and DEBRA BROWN, husband and
wife, and cther marital community

Defendants.

Petitioner, Sandy Family Five, LLC, seeks review by Division II of the Court of Appeals |
of the Final Judgment entered February 13, 2015. A copy of the Final Judgment is attached.
DATED this 13th day of February, 2015.

OWENS DAVIES, P.S. /

Matthew B.EG iwaxclq WSRA No. 18332
Attorney for Plamtlff

OWENS DAVIES, P.S.
i 115 Wes: Bay Drive, Suite 302
Olympia, Washington 98502
. Phone: (360) 943-8320
NOTICE OF APRPPENDIX - 88 Facsimile: (360)943-6150
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DECLARATION OF SERVICE
I, Matthew B. Edwards, certify and declare under penalty of perjury under the laws of the
state of Washington that the following is true and correct:
That on February 13, 2015, I caused service of the foregoing Plaintiff’s Notice of Appeal

upon the following individuals, in the manner described below:

Scott Kee

Pearson Kee & Card
324 West Bay Dr NW
Suite 201

Olympia, WA 98502

Via Hand Delivery

DATED this 13th day of February, 2015, at Olympia, Washington.

Matthew B. Edwards

OWENS DAVIES, P.S.
e, Suite 302
ton 983502

NOTICE OF APPEAL 235




CERTIFICATE OF SERVICE
I certify that on the &‘\day of February, 2015, I caused a true and

correct copy of this Appellant Sandy Family Five, LLC’s Opening Brief to

be served on the following in the manner indicated below
Scott Kee

Via Hand Delivery
Pearson Kee & Card
324 West Bay Dr NW
Suite 201

Olyrr%WA 98502

Matthew B. Edwards——saes
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