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A, IDENTITY OF PETITIONER

Your Pestitioner for discretionary review Is Jonah Johnson,
the Defendant and Appellant in this case, asks this Court to review

the decision of the Court of Appeals referred to in section B,

B. COURT OF APPEALS DECISION
Johnson seeks réview of Division Two’s unpublished opinion

in State v. Johnson, No. 45484-0-11 (Slip Op. filed January 5, 2016).

No Motion for Reconsideration has been filed in the Court of
Appeals. A copy of the opinion Is attached.
C.  ISSUE PRESENTED FOR REVIEW

1. To prove the offense of felony harassment, the
prosecution was required to present evidence éuﬁicient to show,
béyond a reasonable doubt, that the petitioner made a knowing
threat to kill the complaining witness, that the witness bel?eved that
he_ would make good on that threat, and that the belief was
reasonable. Should review be granted where the State failed to
prove beyond a reasonable d'oubt that Mr. Johnson uttered a "true
threat" when he left a message saying he would “blast’ the alleged
victims' face off? RAP 13.4(b)(3); RAP 13.4(b)(4).

D, STATEMENT OF THE CASE

Jonah Johnson filed a brief alleging that the trial court had




erred‘in' regards to the above-indicated issue. The brief set out
facts and law. relevant to this petition and are hereby incorporated
herein by reference. |
E. ARGUMENT

1t is submitted that the issue raised by this F’etition;should
be addressed by this Court because the déc:i'sion of the Court of
Appeals raises a significant question under the Constitution of the
State of Washington and the Constitution of the United States, as
- set forth in RAP 13.4(b).
1. DID THE STATE PRESENT SUFFICIENT

EVIDENCE __TO __ PROVE __ FELONY
HARASSMENT?

Principles of due process require the State to prové all
essentiéi elements of the ;orime charged beyond a reasonable
doubt. U.S. Const. amends. 5, 14; Const. art, |, § 3; Sandstrom v.
Montana, 442 U.8, 610, 99 §.Ct. 2450, 61 L.Ed.2d 39 (1979); Inre .
Winship, 397 U.S. 358, 363, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970);
State v. Baeza, 100 Wn.2d 487, 490, 670 P.2d 646 (1983).

A challenge to the sufficiency of the evidence admits the
truth of the State’s evidence and requires it be viewed in the light
most favorable to the State, State v. Safinas, 119 Wn.2d 192, 201,

829 P.2d 1068 (1992); State v. Green, 94 Wn.2d' 216, 220-22, 616




P.2d 628 (1980).

All reasonable inferences from the evidence must be d?awn
in favor of the State and interpreted most strongly against the
defendant. Salinas, at 201; State v. Craven, 87 Wn. App. 921, 928,
841 P._Qd 774 (1992), Circumstantial evidence is no less reliable
than direct evidence, and criminail intent may be inferred from
conduct where “plainly Iindicated as a matter o_f logical probability.”
State v. Delmarter, 34 Wn.2d 634, 638, 618 P.2d 99 (1980). A
claim of insufficiency admits the truth of the State’s evidence and all
inferences that reasonably can be drawn therefrom. Salinas, at
201; Craven, at 928. In cases involving only circumstantial
gvidence and a series of inferences, the essential proof of guilt
cannot be supplied solely by a pyramiding of inferences where the
“inferences and underlying evidence are not strong enough to permit
a rationale trier of fact to find guilty beyond a reasonable doubt.
State v. Bencivenga, 137 Wn.2d 703, 711, 974 P.2d 832 (1999)
(clting State v. Weaver, 60 Wn.2d 87, 89, 371 P.2d 1006 (1962)).

In order to prove that he committed felony harassment against
Ms. Luun's; the prosecution was required to prove Mr. Johnson
intended his words and conduct to be interpreted as if he seflously

intended to kill her, and that his alleged threat was reasonably




interpreted as "a serious expression of intention to inflict bodily harm
‘upon or to take the life" of another, State v. Kilburn, 151 Wn.2d 36, 43,
84 P.3d 1218 (2005). See RCW 8A.46.020(1).  The prosecution
failed to prove Mr. Johnson expressly threatened Ms. Luurs or that he
did so with the intent that she perceived his actions as a true threat

to kill her.

The "threat" that underlies a felony harassment conviction

o must be the threat to kill. See State v. J M., 144 Wn.2d 472, 481-82,

28 P.ad 720 (2001).  Ms. Luurs did not testify that she heard Mr,
Johnson make any threats outside her door, and in fact she was
unaware that he had returned to her apartment complex after he left
following their argument until the police arrived. RP at 40, 43, 44,
49. She testified that the only words she heard was his phone
message that he wouid “blast” her face off, which she intefprete;:i as
meaning that he would “yell and scream’ at her. RP at 44, She
said that she locked the,door after he left the apartment, not
bebaUSe she was afraid, buﬁ because there was a chance she
would be evicted from the apartment bu‘ilding If they had a loud
argument, RP at 35, 39, 48.

There was insufficient evidence of a “true t»hreat.” Because

the First Amendment protects speech, only "true threats” are




proscribed by law. State v. Schaler, 169 Wn.2d 274, 283, 236 P.3d
868 (2010); see Kitburn, 151 Wn.2d at 49.  Because of the First
Améndment implications of criminalizing speech, "[aln dppellate court
must be exceedingly cautious when assessi‘ng whether a statement
falls within the ambit of a frue threat" Kibum, 151 Wn.2d at 49,
Here, there was Insufficient evidence that a threat to kill was actually
~ made. Ms. Luurs stated she did not hear the threat to kill described
by Ms. Steffens, It was Ms, 'Steffehs, not Ms. Luurs, who said Mr.
Johnson had threatened, "t'm going to kill you, you f---ing bitch." RP at
53. There is no testimony that she heard the threat described by Ms.
Steffens. Ms. Luurs testified that she was unaware that he had even |
returned to her apartment building later in the afternoon until she
looked outside and saw that police officers were there, RP at 44,
Moreover, there was insufficient evidence to prove that Ms.
Luurs was actually afrald that Mr. J_ohhsoﬁ would carry out a threat
to kill. Ms. Luurs testified that they were having an argument and
that sﬁe was not afraid of him and that she “never felt threatened
at alt;' by him. RP at 34, 37, 44, 49. As noted supra, Ms. Luurs
testified that Mr. Johnson's statement that he would “blast” 'hér face
off, merely meant to her that meant he would “scream and yell” at

her. RP at 35, 44,




Because there was insufficient evidence to prer all the
| essential elements of felony harassment, reversal is required, Where
evidence is insufficient to support a conviction, double jeopardy bars
retrial for that offense, and the matter ?m.tst be dismissed. Burks v.
United States, 437 U.S. 1, 11, 98 S.Ct. 2141, 57 L.Ed.2d 1 (1978).

The Court of Appeals’ affirmance of Johnson's conviction
was based on a cursory asséssment of the facts and merits review
by this Court.

F. CONCLUSION

This court should accept review for the reasons indicated in
Part E and reverse and remand consistent with the arguments
presented herein.

'DATED this 4th day of February, 2016

Resp

PETER B. TILLER, WSBA #20835
Attorneys for Petitioner
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Washington State
Court of Appeals

Division Two

January 5, 2016

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

STATE OF WASHINGTQN’, | No. 45484-0-I1
Respondent, UNPUBLISHED OPINION
V.
JONAH MICHAEL JOHNSON,
Appellant.

BJORGEN, A.C.J. — A jury returned a verdict finding Jonah Johnson guilty of felony
harassment—ithreat to kill. The jury also returned a special verdict finding that Johnson
committed the offense against a household memb.ér. Johnson appeals, asserting that the State
failed tb present sufficient evidence in support of his conviction. We affirm.

| FACTS

On August 17, 2013, Johnson and his _girlfriend, Heather 'Luufs, began arguing at Luurs’

apartment in Chehalis, after which Luurs locked J oimson out of her apartment. While locked

out, Johnson called Luurs” cell phone and left voice messages. In his messages, Johnson called
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Luurs several expletive-laden terms and, in one of the messages, told Luurs, “[TThe next time I
see you it’s on mother-[expletive], I’'m going to blast your [expletive] face in.” Ex. 1, track 2.!

Later that afternoon, a neighbor, Teresa Steffens, heard Johnson pounding on Luurs’ door

heard Johnson yell, “I'm going to kill you, you [expletive].” Report of Proceedings (RP) at 53.

Steffens called the police. After the police arrested Johnson, Steffens spoke with Luurs. Luurs

at 55. Steffens stated that Luurs told her that “[s]he was telieved that [Steffens] called the police
and that she wasn’t sure how she was going to get out of the.'house otherwise,” RP at 56.
Chehalis police officer Michael Renshaw spoke with Luurs and conducted a taped
interview of her. In the taped interview, Luurs stated that Johnson told her, “[H]e was going to
kill [her].” Ex. 1, track 1. Renshaw stated that before beginning the taped interview, Luurs told
him that she was scared of Johnson but denied being afraid after starting the taped interview.
The State charged Johnson with one count of felony harassment—threat to kill, and alleged the
. aggravating factor that Johnson éommitted the crime against a family or household member. .
At trial, Luurs testified that she was not afraid of Johnson, that Johnson never threatened
to kill her, and that she interpreted Johnson’s message that he would “blast her [expletive] face
off” to mean that he would “scream and yell” at her, RP at 44-45, Luurs denied hearingj ohnson

velling outside of her apartment and denied speaking with her neighbor on the day of the

! Taped interview between Chehalis police officer Michael Renshaw and defendant/appellant
JTonah Johnson, (Aug. 2012), at 3 min., 19 sec., (on file with court).

2
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incident. Johnson testified at trial that he did not threaten to kill Luurs and that he used the word
“blast” in his voice message to convey that he would yell at Luurs. RP at 109-10. A recording
of Johnson’s voice messages and a recording of Luurs’ taped interview were admitted at trial and
played for the jury.

The jury returned a verdict findin g Johnson guilty of felony harassment—threat to kill.
The jury also returned a special verdict finding that Johnson and Luurs were 'family'br household
members at the time of the offense. Johnson appeals his resulting conviction.

ANALYSIS

Johnson asserts that the State failed to present sufficient evidence to convict him of |
felnhy harassment based on a threat to kill. We disagree and affirm Johnson’s conviction.

Sufficient evidence exists to support a conviction if any rqti.on.a’l trier of fact coﬁld find
the essential elements of the crime beyond a reasonable doubt when viewing the evidence in the
light most favorable to the State. State v. Hosier, 157 Wn.2d 1, 8, 133 P.3d 936 (2006). A
defendant claiming inshfﬁci_ency:of the evidence admits the truth of the State’s evidence and.all
inferences that can reasogably be drawn from that év'idenoe.. State v. Salinas, 119 Wn.2d 192,
201, 829 P.2d 1068 (1992). Circumstantial evidence and direct evidence are equally reliable for
purposes of this .analysié. State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980). We defer
to the trier of fact on issues of conflicting testimony, credibility of witnesses, and the
persuasiveness of the evidence. State v. Walion, 64 Wn. App. 410, 415-16, 824 P.2d 533 (1992).

To convict Johnson of fel,ony harassment based on a threat to kill, the State had to prove

beyond a reasonable doubt that Johnson knowingly threatened to kill another without lawful
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authority and that the victim had a reasonable fear that Johnson would carry out the threat to kill.
RCW 9A.46.020(1), (2)(b); State v. Mills, 154 Wn.2d 1, 11-12, 109 P.3d 415 (20():5).
Additionally, t’he State was required to prove that Johnson’s threat to kill was a “true threat.”
State v. Kilburn, 151 Wn.2d 36, 54, 84 P.3d 1215 (2004). True threats are statements “made “in
a context or under such circumstances wherein a reasonable pefson-Woul.d éfo.resée that the
statement would be interpreted . . . as a serious expression of intention to inflict bodily harm
upon or to take the life of [another in.dividual].f” State v. Williams, 144 Wn.2d 197, A20’7'-08, 26
P.3d 890 (2001) (alterations in original) (quoting State v. Knowles, 91 Wn. App. 367, 373, 957 _
P.2d 797 (1998)). 1t is not required that the speaker actually 'intenci to carry out the threat, only
that “a reasonable speaker would foresee that the threat would be coné’id.ered serious.” State v,
Schaler, 169 Wn.2d 274,283, 236 P.3d 858 (2010).

Johnson first argues that sufficient evidence d.id. not support the jury finding that he had
uttered a “true threat” to kﬂl Luurs. We disagree, Viéwing the evidence in a light most
favorable to thc_ State, the jury had before it sufficient evidence from which to conclude that
Johnson made his threats to kill Luurs under such circumstances that a reasonable person would
view his threats “as a serious expression of intention” to kill her., Williams, 144 Wn.2d at 207-
08, The State presented evidence at trial that after Luurs locked Johnson out of her apartment,
Johnson left her a profanity-laden voice rﬁail threatening to “blast your [expletive] face in.” RP
at 35; Ex. 1, track 2. Because this voice mail was played to the jury, the jury could determine
Whethér‘ Johnson appeared to be seriousin conveying'this threat, A threat to blast someone’s

face in may reasonably be interpreted as a threat to kill that person and, as the sole arbiters of
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witness credibility, it was forthe jury to determine whether it should believe Luurs’ and
Johnson’s testimony that “blast” meant only a threat to yell rather than a threat to kill. The Statg
also presented evidence that Johnson yelled threats to kill Luurs from outside of her apartment.
In addition to supporting the jury"@ finding of a true threat on its own, this evidence also
provided the jury with a reasonable inference that Johnson’s voice mail was intended as a serious
expression of a threat to kill Luurs. Accordingly, we hold that the State presented sufficient
evidence of a‘true threat to kill.

Johnson also argues that the State failed to present sufficient evidence that Luurs
reasonably feared that Lflohnson would carry out his threat to kill her. Again, we disagree.

In support of his argument, Johnson cites to Lulur-s * testimony in which she stated that she
did not fear Johnson, 'that Johnson did not threaten to kill her, and that she did not hear him
yelling from outside her apartment. Again, it was within the exclusive provinee of the jury to
determine witness credibility, and we hold that the State presented sufficient circumstantial
evidence from which the jury could determine that Luurs reasonably feared Johnson would carry
out his threats to kill her, Steffens testified that shortly after Johnson was arrested, Luurs was
physically shaking, appeared scared, and was relieved that Steffens had called the police.
Renshaw also testified that Luurs told him she was scared of Johnson prior to the taped
interview. Although Luurs denied that she interpreted Johnson’s voice mail messag6 as a threat
to kill and denied hearing Johnson’s threats to kill her from outside of her apartment, the jury
could have found this testimony not credible, particularly in light of 't'hé taped interview in which
Luurs stated that Johnson had told her that “he was going to kill [her].” Ex. 1, track 1.

Accordingly, we hold that sufficient evidence supports Johnson’s.conviction for felony
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harassment based on a threat to kill. For these reasons, we affirm.
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

We concur:
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