
\ 

RECEIVED 
SUPREME COURT 

. STATE OF. ·.W.ASH~:IN\GTON 
. Mar10,2016,3:50pm 

/ior RONALD R. CA. · ·. . 

N 
'C/'. CLERK 

0. _____ _ 

COURT OF APPEALS No. 45654-1-
HECElVED BY E-MAIL 

(consolidated with47394-1) 

IN THE SUPREME COURT OF THE STATE OF WASHINGTON 

STA 1E OF WASHINGTON, Respondent 

v. 

TIMOTHY J. ROHN, Petitioner 

PETITION FOR REVJEW 

Marie J. Trombley, WSBA 41410 
Attorney for Timothy J. Rohn 

POBox 829 
Graham, WA 

253·445-7920 



TABLE OF CONTENTS 

I. IDENTITY OF PETITIONER .......................................... I 

IT. COURT OF APPEALS DECISION ................................. I 

III. ISSUES PRESENTED FOR REVIEW ............................ 1 

IV. STATEMENT OF FACTS ............................................... I 

V. REASONS REVIEW SHOULD BE ACCEPTED ........... 9 

VI. CONCLUSION ................... : ............................................. I6 

. APPENDIX 

ii 



TABLE OF AUTHORITffiS 

WASHINGTON CASES 

In re Hews, 108 Wn.2d 579, 741 P.2d 983 (1987)(Hews II) ...................................................... 13 
In re Persona/Restraint of Fleming, 142 Wn.2d 853, 16 P.3d 610 (2001) .......................... 11 
State v. Coristine, 177 Wn.2d 370, 300 P.3d 400 (2013) ............................................................ 14 
State v. DeWeese, 117 Wn.2d 369,816 P.2d 1 (1991) ................................................................. 13 
State v. Hahn, 106 Wn.2d 885,726 P.2d 25 (1986) ...................................................................... 11 
State v. Hardung, 161 Wash. 379,297 P.167 (1931) ...................................................................... 9 
State v. Jones, 99 Wn.2d 735, 738, 664 P.2d 1216 (1983) ......................................................... 14 
State v. Madsen, 168 Wn.2d 496, 229 P.3d 714 (2010) ................................................................ 9 
State v. Vermillion, 112 Wn.App. 844, 51 P.3d 188 (2002) ....................................................... 13 

U.S. SUPREME COURT CASES 

Faretta v. California, 422 U.S. 806, 95 S.Ct. 2525,45 L.Ed.2d 562 (1975) ........................... 9 
Godinezv.Moran509U.S. 389,113 S.Ct. 2680, 125L.Ed.2d321 (1993) ......................... 13 

CONSTITUTIONAL PROVISIONS 

Article J, § 22 uoutoo;nuwnon;uu•~'" .. "'"'""u""''''"''"""'nunu•••unuuotlnotnuuou••••untt•uotuuoot•onnnt•u•••••"'nu••• 9 
u.s. Const. amend,6 ......... "'""''WUU011UI1UtUUUJIUUHintUfU111UIIIIrUntuo;UUU1rUUitUUIIIUU1111IIIIUIUUUIIIUIIIIho••••• 9 

iii 



I. IDENTITY OF PETITIONER 

Petitioner Timothy Rohn asks this Court to review the decision by 

the Court of Appeals, Division II, referred to in Section II. 

II. COURT OF APPEALS DECISION 

The Petitioner seeks review of the Court of Appeals decision filed 

February 9, 2016. A copy ofthe Court's unpublished opinion is 

attached as Appendix A. This petition for review is timely made. 

III. ISSUES PRESENTED FOR REVIEW 

A. Where a defendant clearly states he wants to proceed prose 

and after a court colloquy the motion is denied, are his rights 

violation and is he precluded from appealing that decision if on the 

eve of trial he agrees to continue with his assigned counsel ? 

B. Where a defendant has been hospitalized for approximately 8 

years, after a verdict of not guilty by reason of insanity, and denied 

the right to represent himself at trial, is it error for the trial court to 

fail to malce inquiry of whether it is a voluntary and intelligent 

decision? 

IV. STATEMENT OF THE CASE 

Timothy Rohn has been homeless much of his life and arrested 

between 15 and 20 times. (CP 32~48). In July 2005, he was arrested and 

convicted for two counts of assault in the third degree. (CP 226-227). He 
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was sentenced to a standard range of three to eight months in jail. (CP 

227). In October 2005, charged with second-degree arson, he was 

acquitted by reason of insanity. (CP 185). Although he petitioned several 

times for release to a less restrictive environment, he spent the next eight 

years at Western State Hospital (WSH) in the criminal forensic unit. 

(10/2/13 RP 7; 11/6/13 RP 13). 

On July 3, 2013, Mr. Rohn appeared at what was to be his 

arraignment on the charge of felony harassment for events that occurred 

July 1, 2013, at WSH. (7/3/13 RP CP 1-2). The trial court deferred the 

arraignment and instead, ordered a competency evaluation. (7/3/13 RP 5; 

CP 6-1 0). The court order did not include a sanity evaluation. (CP 9). 

Mr. Rohn was unresponsive during the forensic evaluation. (CP 

33). The report, filed with the court on July 19, 2013, was based on 

infonnation and an interview compiled and dated May 31, 2013. (CP 34). 

The report detailed numerous hospitalizations for mental health 

issues beginning in 1991. (CP 32~48). Mr. Rohn had a history of 

diagnosis with and treatment for Bipolar !disorder,' as well as a secondary 

Axis I diagnosis of malingering and an Axis 2 diagnosis of personality 

disorder not otherwise specified. (CP 46A7). The evaluator concluded 

that Mr. Rohn possessed a factual and rational understanding of the 
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charges and court proceedings he faced and likely had the capacity to 

assist in his own defense, but added a caveat: 

"Given the current clinical and historical assessment, should Mr. 
Rohn's forensic status change, due to a history of aggressivity 
(sic), current NGRI status, the severe nature of the current charges, 
and a history of mood disorder with psychosis, Mr. Rohn did give 
indication of a current need for an evaluation by a DMHP for civil 
commitment under RCW 71.05." (CP 48). 

The trial court entered an order of competency on August 15, 2013. (CP 

Two weeks later, at the next hearing, Mr. Rohn objected to a 

continuance of his trial date and informed the court he wished to continue 

prose. (9/9/13 RP 6-7). Despite Mr. Rohn's assertion that he had 

familiarity with filing motions, and conducting his own legal research, 

Judge Chushcoff directed him to consult with counsel and submit a motion 

to be heard at a later date. (RP 7). 

Judge Murphy heard Mr. Rohn's motion to proceed prose on 

September 23, 2013. (9/23/13 RP 3; CP 57). The court conducted an 

extended colloquy, as follows: 

The Defendant: I ask you literally to scrutinize my motion to 
proceed prose. 

The Court: Why do you want to represent yourself? 
The Defendant: I feel my interest would be best served by 

defending myself your Honor: The reason for that is that I 
believe I have the most to gain by winning this case and 
would put the most time and effort into it. 

The Court: Have you ever studied law? 
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The Defendant: No, your Honor, I have not. 
The Court: Have you represented yourself or any other defendant 

in any kind of a criminal action? 
The Defendant: Not a criminal action, no. 
The Court: You realize that you are charged with the crime of 

felony harassment? 
The Defendant: Yes, sir. 
The Court: What is the standard sentencing range on that? 
Mr. Lane [Prosecutor]: I think we determined at a minimum about 

four to 12 months njail, depending on what the offender score 
calculation is. 

The Court: It is a Class C? 
Mr. Lane: That is correct. 
The Court: You understand that you are facing a standard sentence 

range of four to 12 months in jail, there is a maximum penalty 
of five years in prison and a $10,000 fine if you are convicted· 
of this charge. Do you understand that? 

The Defendant: Yes, your Honor. 
(9/23/13 RP 3"4). 

After learning the State intended to file additional charges in the 

matter, the following colloquy occurred: 

The Court: You understand, Mr. Rohn, from what the Court has 
just been told your standard sentencing range could increase 
significantly, you could be looking at standard sentencing 
ranges that are lengthy prison sentences, also the maximum 
penalty could be as much as - are we talking about Class A, 
Class B? · 

Mr. Lane: Class A. 
The Court: Could be life in prison and a $50,000 fine. Do you 

understand that? 
The Defendant: Yes, sir. 
The Court: You also understand if you represent yourself, you are 

on your own. The Court can't tell you how you should try 
your case or even advise you as to how to try the case. 

The Defendant: Your Honor, I have a legal liaison. She was a 
legal secretary by profession. She acts as my .... paralegal. 
She files all my motions for me. I understand I will be on my 
own. 
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The Court: This person cannot come to court and represent you, sit 
at counsel table with you. Do you understand that? 

The Defendant: Yes, I understand that. 
The Court: Are you familiar with the Rules of Evidence? 
The Defendant: No, your Honor. I will be. 
The Court: What is your educational background? 
The Defendant: I believe I have aGED, your Honor. 
The Court: You believe you have one? 
The Defendant: Yes, sir. 
The Court: Does that mean you do have one? 
The Defendant: Yes, sir. 
The Court: You understand the Rules of Evidence govern what 

evidence may or may not be introduced at trial. In 
representing yourself, you must abide by those rules. Do you 
understand that? 

The Defendant: Yes, your Honor. 
The Court: Are you familiar at all with the Rules of Criminal 

Procedure? 
The Defendant: Yes. 
The Court: You are? 
The Defendant: Yes. 
The Court: How are you familiar with them? 
The Defendant: I have been to court a few times before for various 

charges. 
The Court: Do you understand that the rules of criminal procedure 

govern the way in which a criminal action is tried in court? 
The Defendant: Yes, your Honor. · 
The Court: Do you understand that if you decide to take the 

witness stand, you must present your testimony by asking 
questions of yourself? You cannot just take the stand and tell 
your story? 

The Defendant: Yes. 
The Court: You must proceed question by question through your 

testimony. Do you understand that? 
The Defendant: Yes, sir. 
The Court: Have any threats or promises been made to get you to 

waive your right to counsel? 
The Defendant: No your Honor. 
The Court: Again, why is it that you want to represent yourself? 
The Defendant: I believe my interest would be best served by 

representing myself. I believe that I will have the motivation 
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to put the time and effort and energy into it. I believe I am 
competent to do this. I have a paralegal and a legal secretary 
at my disposal, and my whole trial, everything I am bringing, 
is just a closing argument, your Honor. Just a closing 
argument. 

The Court:· You are not going to call any witnesses or cross~ 
examine any witnesses? 

The Defendant: I am just going to speak to the evidence that is 
presented, the closing argument, leave my case to the jury. 

The Court: Do what? 
The Defendant: Leave my case to the jury. 
The Court: You understand that closing argument is the time to 

summarize the evidence that has been presented. It is not a 
time to testify. You cannot get up there and tell your story in 
closing argument. 

The Defendant: Yes, I understand that. I am going to speak to the 
evidence as presented. Leave it up to the jury. 

The Court: I must advise you, in my opinion you would be far 
better off being represented by a trained lawyer than you can 
be representing yourself, even if you have a paralegal and a 
legal secretary that you think is at your disposal. I think it is 
unwise of you to try to represent yourself. You are not 
familiar with the law. You are not familiar with court 
procedure. You may have been to court a few times. The trial 
is a whole different situation. You are not familiar with the 
Rules of Evidence. I would strongly urge you not to try to 
represent yourself. You went to Western State Hospital. 
There was recently an order of competency that was entered. 

(9/23/13 RP 4-8). 

The Court: Mr. Rohn, I think you are making a huge mistake by 
asking the Court to have you represent yourself. You have 
gone to Western State Hospital. You were at Western State 
Hospital on a not guilty by reason of insanity ..... 
You didn•t participate in the competency evaluation, it 
appears, by your own choice. What you have represented to 
me in court is your intention at trial is to not present any 
evidence or cross-examine or participate until closing 
argument, at which time you are going to speak to the 
evidence to the jury. A defendant does have a constitutional 
right to represent himself, if you choose to do so. The Court 
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has to make a finding it is knowing and voluntary. I have 
some grave concerns about whether Mr. Rohn completely 
understands what it is he is doing at this point in time asking 
to represent himself. A decision on competency is a low 
threshold for that; understanding the nature of the charges and. 
being able to assist your attorney. There has been a finding by 
Western State Hospital ... that Mr. Rohn is compete11t to stand 
trial. I do thi.nk there becomes a greaterlevel to say that he 
would be in the best position to be able to represent himself 
I am going to deny the motion for him to represent himself. I 
don't think he would meet the standard to be able to do that. I 
am doing that with an understanding that he has a right to do 
that, a constitutional right. I think given the nature of the 
mental health issues that are here, what he has told the Court 
about his intentions .. .I am going to deny the motion for him 
to represent himself. 

(9/23/13 RP 9~11). 

The following week, again before Judge Chushcoff, Mr. Rohn 

informed the court that he intended to use an insanity defense. The court 

noted it on the omnibus order. (10/2/13 RP 10;12). On October 28, 2013, 

Mr. Rohn filed a "declaration of expatriation" renouncing his American 

citizenship. (CP 63). 

The prosecutor and defense counsel again raised concerns about 

Mr. Rohn's competency on November 6, 2013, before Judge Costello. 

Mr. Rohn had penned and sent a self~styled "encrypted" letter to the 

State's attorney two days previous to the hearing. (11/6/2013 RP 8). 

When the court questioned Mr. Rohn about the letter, he said that he was 

neither incompetent nor insane, but rather, an exceptionally intelligent 
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psychopath, with "antisocial tendencies', "very gifted at deception" and 

"very gifted at malingering." (11/6/2013 RP 19). 

He further reported that he had not participated in his competency 

evaluation because he did not want to be found incompetent or insane. He 

stated he believed he had manipulated the system to obtain a not guilty by 

reason of insanity judgment in 2005. He reiterated that he was capable of 

representing himself. (11/6/13 RP 19-22). The court determined that he 

remained competent to stand trial. (11/6/13 RP 28). The court did not 

make further inquiry into the request for self-representation or his 

statement that he was not mentally ill. 

At the same hearing, the State objected to any mental health 

defense evidence being presented to the jury. (11/6/2013 RP 40). 

Defense counsel did not object, citing Mr. Rohn's earlier declaration that 

he did not believe himself to be mentally ill. (11/6/2013 RP 41). The 

court stated it was not making any conclusion as to whether Mr. Rohn was 

or was not mentally ill, and although he had been previously diagnosed 

with a mental illness, such information was irrelevant to the jury. 

(11/6/2013 RP 43). 

The court made extensive inquiry into Mr. Rohn' s proposed 

defense of self-defense. (1116/13 RP 77, 78,120; 11113/13 RP 121-123, 

128-129, 133). The court did not give a self-defense instruction. 
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The matter proceeded to a jury trial after which he was convicted 

of first degree arson, two counts of first-degree malicious mischief, one 

count of felony harassment, one count of intimidating a public servant, 

and one count of theft in the third degree. (CP 197-210). 

In its opinion, the Court of Appeals held: 

"Mr. Rohn is precluded from challenging the trial court's denial of 

his motion to represent himself ... " Slip Op. at 1. For Mr. Rohn's second 

assignment of error, that the trial court erred when it allowed Mr. Rohn to 

forgo the defense of not guilty by reason of insanity without first 

determining if it was an intelligent and voluntary waiver of a statutory 

defense, the Court of Appeals ruled: " ... the trial court did not err by 

declining to provide an insanity instruction to the jury." Slip Op. 1-2. 

N. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

1. Article I; § 22 of the Washington constitution crSla,tes an explicit 

right to self-representation. State v. Madsen, 168 Wn.2d 496, 503, 229 

P.3d 714 (2010); State v. Hardung, 161 Wash. 379, 383, 297 P.167 

(1931). Similarly, the United States Constitution Sixth Amendment 

implicitly provides the right to proceed prose. U.S. Const. amend.6; 

Faretta v. California, 422 U.S. 806, 814, 95 S.Ct. 2525, 45 L.Ed.2d 562 

(1975). 
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This Court affirmed in Madsen that inc?mpetency may be a 

legitimate basis to find a request for self-representation equivocal~ 

involuntary~ unknowing, or unintelligent. State v. Madsen, 168 Wn.2d at 

510. In tandem to that affirmation, this Court also held that a concern 

regarding a defendant's competency alone is insufficient; if the court 

doubts the defendant's competency, the necessary course is to order a 

competency review./d. at 505. Moreover, this Court specifically held: 

"A court may not deny a motion for self-representation based on grounds 

that self-representation would be detrimental to the defendant's ability to 

present his case or concerns that courtroom proceedings will be less 

efficient and orderly than if the defendant were represented by counsel. 

!d. at 510. 

Here, the trial court engaged in the proper colloquy and tWice 

found Mr. Rohn was found competent to stand trial. However, the court 

took issue with his proposed trial strategy, stating: 

A decision on competency is a low threshold for that; 
understanding the nature of the charges and being able to assist 
your attorney. There has been a finding by Western State 
Hospital ... that Mr. Rohn is competent to stand trial. I do think 
there becomes a greater level to say that he would be in the best 
position to be able to represent himself. 
I am going to deny the motion for him to represent himself. I 
don't think he would meet the standard to be able to do that. I 
am doing that with an understanding that he has a right to do 
that, a constitutional right. I think given the nature of the 
mental health issues that are here, what he has told the Court 
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about his intentions .. .I am going to deny the motion for him to 
represent himself. 

(9/23/13 RP 9-11). 

A defendant's skill and judgment or strategy is not a basis for 

rejecting a request for self-representation. State v. Hahn, 106 Wn.2d 885, 

890 n.2, 726 P.2d 25 (1986). In fact," A court may not deny prose 

status merely because the defendant is unfamiliar with legal rules or 

because the defendant is obnoxious." Madsen; 168 Wn.2d at 509. 

Moreover, Washington law does not hold a pro se defendant to a 

"competency plus" standard. This Court has consistently held the 

competency standard for waiving the right to counsel is the same as the 

competency standard for standing trial. State v. Hahn, 106 Wn.2d at 895; 

In re Personal Restraint of Fleming, 142 Wn.2d 853, 862, 16 P.3d 610 

(2001). The trial court erred when it denied Mr. Rohn's request for self-

representation. 

The Court of Appeals opinion stated: "We hold that even if the 

trial court erred in initially denying the motion, Rohn is precluded by the 

invited error doctrine from raising this challenge bef~re us." Slip Op. at 5. 

This invited error is based on the following colloquy which 

occurred the day before trial was to begin: 

"THE COURT: Do you want to go to trial with Ms. Chabot 
representing you? 
THE DEFENDANT: Yes, your Honor. I want to go to trial. 
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THE COURT: I know you want to go to trial. I want to be crystal 
clear with you and make sure that I fully understand that you are 
satisfied with Ms. Chabot representing you at this trial. 
THE DEFENDANT: I'm not satisfied with Ms. Chabot 
representing me, but I feel I have no other alternative. And I 
choose to have Ms. Chabot represent me at the trial. 
THE COURT: All right. Well-
TilE DEFENDANT: Unsatisfactorily. 

(11/13/13 RP 62-63) 

And again, 

THE COURT: ... "I want the record to be as clear as it can be. 
You are prepared to go to trial today with Ms. Chabot representing 
you or do you want to represent yourself? 
THE DEFENDANT: I am prepared to go to prison to get away 
from Western State Hospital. Ms. Chabot can do that or I can do 
that. 
THE COURT: Mr. Rohn, listen carefully to my question. 
THE DEFENDANT: Yes your Honor. 
THE COURT: Do you want to go to trial with Ms. Chabot, or do 
you want to go to trial representing yourself? 
THE DEFENDANT: I want to go to trial with Ms. Chabot. 

(11/13113 RP 63). 

The Court's holding of "invited error" is in conflict with the 

reasoning and holding of Madsen. There, this Court held " ... a trial court's 

finding of equivocation may not be justified by referencing future events 

then unknown to the trial court. Such prophetic vision is impossible for 

the trial court." Madsen, 168 Wn.2d at 507. Simply put, the trial court's 

initial denial of the constitutional right to proceed pro se was not and is not 

cured by a colloquy on the day before trial wherein Mr. Rohn obviously 

reluctantly agrees to be represented by his appointed counsel. 
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Mr. Rohn respectfully asks this Court to accept his Petition for 

Review as the decision by the Court of Appeals conflicts with the United 

States Supreme Court's rulings in Godinez v. Moran 509 U.S. 389, 391, 

113 S.Ct. 2680, 125 L.Ed.2d 321 (1993) (the competency standard for 

pleading guilty or waiving the right to counsel is [no] higher than the 

competency standard for standing trial."); and the Washington Supreme 

Court rulings in State v. DeWeese, 117 Wn.2d 369,375, 816 P.2d 1 (1991) 

(The right to self-representation is rooted in respect for autonomy); State 

v. Hahn, 106 Wn.2d 885,726 P.2d 25 (1986) (A defendant who is 

competent to stand trial is competent to represent himself) and Court of 

Appeals rulings in State v. Vermillion, 112 Wn.App. 844, 848, 51 P.3d 

188 (2002)(If a person is competent to stand trial, he is competent to 

represent himself). Moreover, it conflicts with both his state and federal 

constitutional right to represent himself. 

2. Allowing a defendant to forgo an affirmatiy(t defens~ ofUQt 

gyilty py reason of insanity without first determining if it is an intelligent 

and yolyntary decision is error. When a criminal defendant pleads guilty, 

thus waiving all possible defenses, to ensure due process, the court is 

required to determine that such a plea is knowing, voluntary and 

intelligent. In re Hews, 108 Wn.2d 579, 590, 741 P.2d 983 (1987)(HeWs 

II). Similarly, the only permissible inquiries when a defendant seeks to 

13 



waive his insanity defense are whether he is competent to stand trial and 

whether his decision is intelligent and voluntary. State v. Jones, 99 Wn.2d 

735, 738, 746, 664 P.2d 1216 (1983); State v. Coristine, 177 Wn.2d 370, 

377, 300 P.3d 400 (2013). To determine whether a decision is intelligent 

and voluntary, the trial judge may: 

... conduct an inquiry designed to assure that the defendant has 

been fully informed of the alternatives available, comprehends 

the consequences of failing to assert the [insanity] defense, and 

freely chooses to raise or waive the defense." Jones, 99 Wn.2d 

745. 

The necessary inquiry never happened in this case. About a week 

before trial, in the context of trial counsel questioning his competency, the 

court asked Mr. Rohn if he wanted to make any comments: Mr. Rohn 

indicated he was unhappy with his representation from counsel, that he 

was so bright and so antisocial he had tricked everyone into believing that 

he was not guilty by reason of insanity for the previous 8 years and 

deserved prison, and thirdly, he was prepared to fire his attorney and go to 

trial defending himself. (11/6/13 RP 18-19). 

The only inquiry regarding the defense of insanity was in the 

context of his attorney telling the court that Mr. Rohn did not believe he 

had a mental illness, and she had checked the self-defense box on the 

omnibus form. (11/6/13 RP 41). The court made extensive inquiry into 
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the application of that defense to the charges and ultimately did not give a 

self-defense instruction to the jury. 

In its opinion, the Court of Appeals focused its reasoning and 

decision on the question of whether the trial judge should have instructed 

the jury on an insanity defense over Mr. Rohn's objection. Mr. Rohn 

never asked for an instruction and did not raise that as an error. Slip Op. 

at 8-10. The Court stated: 

Under the circumstances, the trial court reasonably determined that 
Rohn was competent to waive the insanity defense. The trial court 
ruled that Rohn was competent to stand trial, and reaffirmed this 
ruling after Rohn's attorney requested that the court revisit the 
issue. Rohn clearly understood the consequences of his decision 
and made that decision knowingly, as his stated goal in waiving the 
defense was to avoid being committed to Western State, even if 
that meant prison time. While the trial court's ruling on Rohn 's 
competence to waive counsel was apparently prompted by Rohn 's 
poor understanding of the trial process, the trial court had no 
reason to believe that Rohn did not understand the operation and 
consequences of an insanity defense and waiver thereof. .. This was 
not among the "rarest of cases" in which a sua sponte insanity plea 
is warranted and the trial court appropriate decided not to impinge 
on the independent autonomy the accused must have to defend 
against charges." (citation omitted). Slip Op. at 9. 

On page 8 fn.l, the Court gets closer to the actual issue: 

"Rohn argues that because he was previously acquitted by reason 
of insanity and had been continuously committed toW estern State 
since that time, the trial court should have considered him 
presumptively mentally ill. The issue, however, is not whether 
Rohn was mentally ill, but whether he was competent to knowingly 
and intelligently waive his right to present an insanity defense. " 
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The issue Mr. Rohn raises on appeal is that under Jones, the court 

should have conducted an individualized inquiry about forgoing the 

insanity defense. "If a defendant has sufficient intelligence to rationally 

choose whether to stand trial, plead guilty or enter a plea of mental 

irresponsibility, the choice is his- not that of his attorney- for the 

constitution gives him the right to appear ~nd defend either in person or by 

counsel." Jones, 99 Wn.2d at 744. The trial court conducted the 

appropriate colloquy to determine whether he could represent himself. 

However, the trial court never conducted a colloquy to determine whether 

Mr. Rohn waived the most plausible defense available to him, not guilty . 

by reason of insanity. While the "Sixth Amendment requires courts to 

honor an intelligent and voluntary choice to forgo an affirmative defense" 

it is axiomatic the court must also ask the defendant of his choice. 

Coristine, 177 Wn.2d at 402. 

Because the ruling of the Court of Appeals is in conflict with this 

Court's ruling and reasoning in Jones, Mr. Rohn respectfully asks this 

Court to accept his petition for review. 

V. CONCLUSION 

Based on the foregoing facts and authorities, Mr. Rohn respectfully 

asks this Court accept review of his petition. 

Dated this lOth day of March, 2016. 
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Respectfully submitted, 

Marie Trombley, WSBA 41410 
POBox 829 

Graham, W A. 98338 
253~445~ 7920 

marietrombley@comast.net 
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I, Marie Trombley, do hereby certify under penalty of perjury under the 
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Appellant to: 
Timothy Rohn 884653 
Washington Corrections Center 
POBox 900 
Shelton, W A 98584 

And by email, per prior agreement between the parties to: 
EMAil..,: PCpatceqf@co,pierce.wa.us 
Kathleen Proctor 
Pierce County Prosecutor's Office 
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Filed · 
Washington State 
Court of Appeals 

Division Two 

February 9~ 2016 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

STATE OF WASHINGTON~ 

v. 

TIMOTHY ROHN, 

Respondent~ 

Ap ellant. 

No. 45654-1-II 
(Consolidated with No. 47394-1-II) 

UNPUBLISHED OPINION 

BJORGEN, A.C.J. -Timothy Rohn appeals his convictions and sentence for first degree 

arson, two counts of first degree malicious mischief, felony harassment, intimidating a public 

· servant, and third degree theft. In two consolidated appeals, he argues that the trial court 

violated his right to represent himself when it denied his motion to proceed pro se, violated his 

right to due process by failing to instruct the jury on an insanity defense, and sentenced him to a 

variable community custody term without statutory authorization. 

We hold that Rohn is precluded from· challenging the trial court's denial of his motion to 

represent himself and that the trial court did not err by declining to provide an insanity 
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instruction to the jury. We also hold against the claims raised in Rohn's statement of additional 

grounds (SAG). However, we agree that the trial court erred by imposing a variable term of 

community custody as part ofRohn's sentence. Accordingly, we affirm Rohn's convictions but 

remand to the trial court for limited resentencing to correct the community custody provision. 

FACTS 

In 2005, Rohn was committed to Western State Hospital (Western State) after he was 

charged with second degree arson, but found not guilty by reason of insanity. CP at 226-27. 

While committed, Western State classified him as a "[h]igh [v]iolent [o]ffender." Clerk's Papers 

(CP) at 3. In July 2013, he was arrested for apparently setting fireto a mattress in his room, 

entering an unauthorized area of the hospital, barricading himself in a closet in that area, and 

making threats to responding police. The State ultimately charged him with first degree arson, 

two counts of first degree malicious mischief, felony harassment, intimidating a public servant, 

and third degree theft. 

Because ofRohn's mental illness history, the trial court ordered a competency evaluation. 

The evaluator deemed Rohn able to understand the charges and proceedings against him and to 

assist his counsel in preparing his defense. The trial court held a hearing on competency and 

issued an order declaring Rohn competent to stand trial. 

1. Rohn's Motion to Represent Himself 

At a pretrial hearing on a motion to continue the trial date, Rohn expressed his desire to 

waive his right to counsel and represent himself. Rohn stated that he would not receive a fair 

trial and therefore simply wished to proceed as quickly as possible without counsel. Rohn 
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further stated that he did not need to prepare for trial, telling the judge "I will win the case with 

my closing argument ... [and] any reasonable jury will find me not guilty of the charges." 

Report of Proceedings (RP) (Sept. 9, 2013) at 7. The trial court· set a hearing date to consider 

Rohn's request. 

At the hearing,. the trial court informed Rohn of the potential sentence he faced for the 

crimes the State intended to try, and inquired into Rohn's understanding of the trial process. 

Rohn admitted that he had never studied law or represented hims~lf in a criminal matter and was 

unfamiliar with the applicable evidentiary and procedural rules. Rohn reiterated his intention to 

focus solely on closing argument and to forego questioning the State's witnesses or offering 

evidence to support his defense. The trial court denied Rohn's motion to represent himself on 

grounds that Rohn was not competent to knowingly and intelligently waive his right to counsel at 

that time. Rohn was then represented throughout pretrial proceedings. 

At the State's request, the trial court revisited the issue on the eve of trial. At that time, 

Rohn clearly and unequivocally stated that he wanted to proceed to trial with representation and 

no longer wanted to represerit himself. Rohn was then represented throughout the trial process. 

2. Rohn's Waiver of an Insanity Defense 

At another pretrial hearing on a motion to continue, Rohn indicated that he wished to 

present an insanity defense to the charges against him. His attorney was caught off guard by 

this, and the trial court granted a continuance, commenting that Rohn and his attorney were 

"investigat[ing]" an insanity defense. RP (Oct. 2, 2013) at 11. 
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Rohn's attorney moved before trial to reevaluate Rohn's competence to stand trial, and 

the trial court engaged in a colloquy with Rohn about his sanity. He told the court that he was 

largely uncooperative with his evaluators because he did not want to be found incompetent and 

sent back to Western State. He described himself as a highly intelligent malingerer who was 

finally ready to take responsibility for his actions and face criminal punishment. He indicated 

extreme dissatisfaction with his treatment at Western State, and stated that he preferred prison to 

commitment. 

At a later hearing on a pretrial motion to exclude evidence ofRohn's mental health, 

Rohn' s attorney indicated that Rohn "has changed his mind about [presenting an insanity 

defense]." RP (Nov. 13, 2013) at 40. Attrial, Rohn's defense was a general denial. No party 

requested a jury instruction on an insanity defense, and the trial court issued no such instruction 

to the jury. 

Rohn pled not guilty to all charges against him. Following trial, the jury found him guilty 

on all counts. 

3. Rohn's Sentence 

Rohn was sentenced to a standard range 61-month period of confinement. His sentence 

included a community custody condition to be served upon his release: the longer of 18 months 

or the period of early release time earned. 

Rohn appeals his convictions and his sentence. 
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ANALYSIS 

I. DENIAL OF MOTION TO PROCEED PRO SE 

Rohn claims that the trial court violated his constitutional right to represent himself when 

it denied his motion to proceed pro se. We hold that even if the trial court erred in initially 

denying the motion, Rohn is precluded by the invited error doctrine from raising this challenge 

before us. 

A criminal defendant has a constitutional right to waive representation and represent 

himself, a right rooted ·in individual dignity and autonomy. In re Pers. Restraint of Rhome, 172 

Wn.2d 654, 659-60, 260 P.3d 874 (2011), cert. denied, 135 S. Ct. 109 (2014). In State v. 

Breedlove, we said that denial of this right was not subject to a harmless error analysis: 

We cannot meaningfully hold that the denial of the right of self-representation is 
harmless error; most defendants are probably better represented by counsel than 
themselves. Denial of this constitutional right is prejudicial in itself, regardless of 
the consequences of self-representation. 

79 Wn. App. 101, 110, 900 P.2d 586 (1995); accord McKaskle v. Wiggins, 465 U.S. 168, 177 

n.8, 104 S. Ct. 944, 79 L. Ed. 2d 122 (1984) ("Since the right of self-representation is a right that 

when exercised usually increases the likelihood of a trial outcome unfavorable to the defendant, 

its denial is not amenable to 'harmless error' analysis."); State v. Estabrook, 68 Wn. App. 309, 

317, 842 P.2d 1001 (1993) (''Unjustified denial of the right [to self-representation] requires 

reversal; no showing of prejudice is required."). 

Rohn, however, unequivocally withdrew his request to proceed without representation on 

November 13, just before the start of trial. In a colloquy directly with the defendant, the court 

stated: 
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When we talk about the record, we talk about in the event there were to be 
a conviction here and this is reviewed by an appellate court, I want the record to be 
as clear as it can be. , 

Do you want to go to trial with [defense counsel], or do you want to go to 
trial representing yourself? 

RP (Nov. 13, 2013) at·63. Rohn responded simply, "I want to go to trial with [defense counsel]." 

RP (Nov. 13, 2013) at 63. 

A more direct and unambiguous withdrawal ofRohn's request to represent himself is hard 

to imagine. Rohn makes no argument that this statement was less than knowing and voluntary. 

Consequently, we read Rohn's statement at face value as a withdrawal or abandonment ofhis prior 

request to represent himself. 

We recognize that Rohn expressed some dissatisfaction with his counsel during the 

November 13 colloquy with the trial court, stating that he believes his counsel will not "put her 

best effort forward" in his case. !d. at 62. We also recognize that with this exchange occurring 

just before trial, Rohn may have felt constrained to accept representation. On the other hand, the 

. . 
court revisited the prose issue on November 13 at the request of the State, not Rohn. When 

given the clear opportunity, Rohn did not renew his request to proceed prose but, after 

expressing his dissatisfaction with his counsel, explicitly stated that he wished to proceed with 

her representation. Rohn does not argue here that he felt coerced by scheduling or any other 

circumstanc<:~s to make this statement. 

Even if we did not believe that Rohn abandoned his motion to proceed pro se, he invited 

any error in the trial court's ruling by stating that he wanted to proceed with counsel. Under the 

invited error doctrine, a party who induces the trial court to err is precluded from claiming on 
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appeal that the error warrants reversal. State v. Henderson, 114 Wn.2d 867, 870,792 P.2d 514 

(1990); State v. Jones, 144 Wn. App. 284, 298-99, 183 P.3d 307 (2008). Rohn cannot challenge 

the denial of pro se representation after he freely and unconditionally withdrew that request and 

expressed an unequivocal desire to proceed with representation. To license such a challenge 

would allow a litigant to attack a decision which the litigant asked the court to make, contrary to 

the invited error doctrine. See Jones, 144 Wn. App. at 298-99. Rohn is precluded from 

challenging the trial court's denial of his motion to proceed prose. 

II. F AlLURE TO INSTRUCT ON INSANITY DEFENSE 

Rohn claims that the trial court violated his constitutional right to due process by 

allowing him to forego an insanity defense despite finding him incompetent to knowingly and 

intelligently waive his right to cotmsel. We disagree. 

In general, we review for an abuse of discretion a trial court's determination that a 

defendant is competent to waive his rights. See State v. Coley, 180 Wn.2d 543, 551,326 P.3d 

702 (2014), cert. denied, 135 S. Ct. 1444 (2015). This appears to be the applicable standard 

when assessing a trial court's decision to allow waiver of an insanity plea. See State v. Jones, 99 

Wn.2d 735, 741, 664 P.2d 1216 (1983). A trial court abuses its discretion when its decision is 

manifestly unreasonable or based on untenable grounds. !d. 

A defendant has a right to plead not guilty by reason of insanity. Jones, 99 Wn.2d at 741. 

A defendant may waive his right to such a plea, as long as he does so knowingly and 
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intelligently. 1 !d. at 742-44. When a defendant represented by counsel chooses to forego a not 

guilty by reason of insanity plea, the trial court must allow the waiver if the defendant (1) is 

competent to stand trial and (2) has knowingly and intelligently waived the plea.2 /d. at 746-47. 

If the defendant is competent to stand trial but the trial court believes the defendant's waiver is 

not knowing and intelligent, the trial court is to provide the defendant with the information 

necessary to proceed knowingly and intelligently. !d. at 747. "In only the rarest of cases, if ever, 

will it be impossible to make the decision intelligent and voluntary and hence be necessary to 

enter [a not guilty by reason of insanity] plea sua sponte." /d.; accord State v. Coristine, 177 

Wn.2d 370, 377, 300 P.3d 400 (2013) (citing Jones for the proposition that "the court must honor 

the intelligent and voluntary choice of a competent defendant to forgo an insanity defense."). 

Rolm initially expressed an interest in presenting an insanity defense, and the trial court 

noted that he was "investigat[ing]" the defense with his attorney. RP (Oct. 2, 20 13) at 10-11. 

Rohn, however, never formally pleaded not guilty by reason of insanity. Instead, he made it 

abundantly clear during later pretrial proceedings that he did not want to plead insanity because 

he wanted to avoid the prospect of being returned to Western State. RP (Nov. 6, 2013) at 21 ("I 

1 Rohn argues that because he was previously acquitted by reason of insanity and had been 
continuously committed to Western State since that time, the trial court should have considered 
him presumptively mentally ill. The issue, however, is not whether Rohn was mentally ill, but 
whether he was competent to knowingly and intelligently waive his right to present an insanity 
defense. 

2 When a defendant is not represented by counsel, the situation is different. The trial court is to 
engage in a more searching inquiry, because in general "[a prose defendant's] decisions to waive 
various rights should be scrutinized more carefully and a higher competency standard applied." 
Jones, 99 Wn.2d at 746 n.3, 748. 
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did not want to be found insane because I am not. I feel that I deserve to go to prison. I feel that 

I don't belong in Western State Hospital because I don't deserve to be there."); RP (Nov. 13, 

2013) at 63 ("I am prepared to go to prison to get away from Western State Hospital."). The trial 

court allowed Rohn to decline to present an insanity defense to the jury, thereby allowing him to 

avoid returning to Western State. To instruct the jury on an insanity defense over Rohn's 

objection would have nullified his strategic choices entirely and done great damage to his right to 

present the defense of his choosing. Without some indication that Rohn was incompetent to 

make such choices, the trial court was obligated to honor them. 

Under the circumstances, the trial court reasonably determined that Rohn was competent 

to waive the insanity defense. The trial court ruled that Rohn was competent to stand trial, and 

reaffirmed this ruling after Rohn's attorney requested that the court revisit the issue. Rohn 

clearly understood the consequences of his decision and made that decision knowingly, as his 

stated goal in waiving the defense was to avoid being committed to Western State, even if that 

meant prison time. While the trial court's ruling on Rohn's competence to waive counsel was 

apparently prompted by Rohn's poor understanding of the trial process, the trial court had no 

· reason to believe that Rohn did not understand the operation and consequences of an insanity 

defense and waiver thereof. Indeed, Rohn made it clear that he specifically wanted to avoid the 

effects of such a defense. This was not among "the rarest of cases" in which a sua sponte 

insanity plea is warranted, and the trial court appropriately decided not to "impinge[] on the 

independent autonomy the accused must have to defend against charges." Coristine, 177 Wn.2d 

at 377. 
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That Rohn may now regret his choices before the trial court does not change the situation 

facing that court when it instructed the jury. The trial court did not abuse its discretion by 

. declining to instruct the jury on an insanity defense. 

Ill. COMMUNITY CUSTODY TERM 

Rohn argues that the trial court exceeded its statutory authority by imposing a variable 

term of community custody contingent on the amount of early release time earned. The State 

concedes error. We accept the State's concession and remand for resentencing. 

We review de novo whether a court had the statutory authority to impose a community 

custody sentencing condition. See State v. Roberts, 185 Wn. App. 94, 96, 339 P.3d 995 (2014). 

The governing statute provides in relevant part that 

(2) A court shall, in addition to the other terms of the sentence, sentence an offender 
to community custody for eighteen months when the court sentences the person to 
the custody of the department for a violent offense that is not considered a serious 
violent offense. 

(3) A court shall, in addition to the other terms of the sentence, sentence an offender 
to community custody for one year when the court sentences the person to the 
custody of the department for 

(a) Any crime against persons under RCW 9.94A.411(2); 

RCW 9.94A.701.3 Under this statute, a sentencing court may not impose a variable sentence 

contingent on the amount of early release time earned. State v. Franklin, 172 Wn.2d 831, 836, 

3 These subsections apply because Rohn was convicted of first degr<;)e arson, which is a violent 
offense but not a ''serious violent offense" under our criminal code, RCW 9.94A.030(46), (55); 
RCW 9A.48.020(2); and is also a crime against persons under RCW 9.94A.411(2). RCW 
9.94A.030 was amended in 2015. This amendment does not affect the issues in this matter. 
LAWS OF 2015, ch. 287 § 1; LAWS OF2015, ch. 261 § 12. 
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263 P.3d 585 (2011). If a court imposes such a sentence, the proper remedy is remand for 

resentencing. State v. Winborne, 167 Wn. App. 320, 330, 273 P.3d 454 (2012). 

Here, the trial court imposed the following condition as part ofRohn's sentence: 
" 

(A) The defendant shall be on community custody for the longer of: 
(1) the period of early release. RCW 9.94A 728(1)(2), or 
(2) Count I 12 months for Violent Offenses. 

CP at 204-05 (original condition) (emphasis added); see also CP 259-60 (correcting the 

condition to reflect an 18-month maximum). This clearly imposes a variable term of post-release 

community custody dependent on the amount of early release time earned. This is contrary to 

. the authority granted by RCW 9.94A.701, and the trial court erred by imposing an unauthorized 

sentence. Accordingly, we remand for limited resentencing to correct this error. 

IV. SAG CLAIMS 

Rohn has also filed a SAG with three additional claims, asserting that the trial court erred 

by (1) permitting the prosecutor to remove admitted evidence from the courtroom, (2) declining 

to rule on Rohn's motion to dismiss for violation of his right to a speedy trial, and (3) ruling that 

the State could present and draw the jury's attention to evidence that Rohn was a violent 

offender. Rohn has failed to sufficiently raise his first claim, and we hold against his other two 

claims. 

1 . Removal of Evidence from Courtroom 

Rohn claims that the trial court erred by permitting the State to remove admitted video 

evidence from the courtroom in order to show the video to authentication witnesses outside the 

view and hearing of the jury. However, he does not identify the nature of the error or any harm 
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that may have resulted. While a defendant need not provide developed legal argument or 

citations to authority in a SAG, he must "inform the court of the nature and occurrence of alleged 

errors." RAP 10.10(c). Rohn clearly identifies the action he believes erroneous, but does not 

identify the nature of the error. Therefore, he has not properly raised this issue. 

Rohn also failed to object at trial to the action he now challenges and therefore failed to 

properly preserve the issue.. We generally will not review issues raised for the first time on 

appeal. RAP 2.5(a); State v. Strine, 176 Wn.2d 742, 749, 293 P.3d 1177 (2013). Because Rohn 

did not object to the trial court's ruling allowing the State to remove the video from the 

courtroom, we decline to review this issue on appeal. 

2. Speedy Trial Right Viol~tion 

Rohn claims that the trial court erred by failing to rule on his motion to dismiss the 

charges for violation of his right to a speedy trial. However, the trial court at least implicitly 

ruled on Rohn' s motion, denying it on grounds that the trial date had been properly continued by 

court order. We hold that the trial court did not err in denying that motion. 

CrR 3.3 requires that a criminal defendant who, like Rohn, is detained pending trial be 

tried within 60 days of his arraignment, absent certain circumstances that restart the 60-day 

period, none ofwhi.ch are relevant to this case. CrR 3.3(c)(l). This 60-day period is tolled, 

among other reasons, for competency proceedings, CrR 3.3(e)(l), and continuances granted by 

the trial court, CrR 3.3(e)(3). A trial court may grant a continuance by written agreement of the 

parties or where "required in the administration of justice and the defendant will not be 

prejudiced in the presentation of his or her defense." CrR 3.3(£)(2). 
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Rohn was initially set to be arraigned on July 3, 2013, but the trial court deferred 

arraignment pending evaluation ofRohn's competency to stand trial. Rohn was deemed 

competent and arraigned on August 15, and trial was set for September 12. On September 9, the 

trial court continued the trial date to October 23 over Rohn's objection, because his counsel had 

not had adequate 'time to prepare for trial. On October 2, the trial court again continued the trial 

date, this time to November 6 to give his counsel time to explore an insanity defense. Rohn did 

not object to the October 2 continuance. On November 13, through his attorney, Rohn moved to 

dismiss the charges against him for violation of his speedy trial right. 

The trial court did not violate Rohn's statutory right to a timely trial. Rohn was arraigned 

on August 15, beginning the 60-day period under CrR 3.3. This period was tolled from 

September 9 to November 6 due to the continuances. These continuances were granted in 

Rohn's own interest, to give his counsel time to prepare for trial and explore all applicable 

defenses. Thus, consistently with CrR 3.3(f), these continuances were required in the 

administration of justice, did not prejudice the defendant, and tolled the 60-day period. Trial 

began on November 6.4 Therefore, only 25 of the 60 allowed days elapsed. 

4 Trial began on November 6, but the trial court recessed trial until November 13 after some 
preliminary proceedings. 

13 



No. 45654~1~II 
(Cons. wiNo. 47394~1-II) 

3. ER 403 Violation 

Rohn argues that the trial court erred by ruling that the State could present evidence that 

he was classified as a violent offender at Western State. We treat this as a contention that under 

ER 403 the potential for undue prejudice resulting from such evidence substantially outweighed 

its probative value. We disagree with Rohn's argument. 

Perfonning the balancing analysis required by ER403 is a matter of the trial court's 

discretion, and we will only disturb the resulting ruling where the trial court has manifestly 

abused its-discretion. Carson v. Fine, 123 Wn.2d 206,226, 867 P.2d 610 (1994). 

In ruling that Rohn's status could be discussed attrial, the trial court outlined its 

reasoning: 

[T]he risk of unfair prejudice is that the jury would use it for an improper purpose, 
that they might be emotionally driven by it. I think the risk of that is low under the 
circumstances. And to be excluded under Evidence Rule 403, the risk of unfair 
prejudice has to substantially outweigh the probative value. And I cannot make 
that finding. I don't believe that any risk would substantially outweigh. 

The jury's already going to know that Mr. Rohn is committed to Western 
State Hospital. I don't know that this classification as to his potential violence is 
adding much to that. 

RP (Nov. 14, 2013) at 23-24. The trial court also limited the State's use ofRohn's classification, 

requiring the State and its witnesses to refer to it generally as a "violent offender" classification 

rather than using the actual term Western State used: "high violent offender." RP (Nov. 14, 

2013) at 27-28; RP (Nov. 19, 2013) at 172. 

While there was some risk that jurors might be affected by knowledge that Rohn was 

considered violent, that risk was clearly outweighed by the probative value of the information to 
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the jury. The State had the burden of proving as an element of felony harassment that the 

officers reasonably believed that Rohn' s threats to the responding police officers were credible. 

The officers' knowledge that Rohn was classified as a violent offender was highly probative of 

this element, since awareness of a person's history of violence makes it more reasonable to 

believe that the person is willing to carry out a violent threat. Under the circumstances, the 

probative value of the officers' knowledge ofRohn's classification outweighed the risk of undue 

prejudice from mentioning that classification at trial. In addition, the court appropriately limited 

the use of Western State's actual classifying term "high violent offender" because the language 

of that term raised the risk of undue prejudice and the jury was unaware of the actual criteria for 

the classification. RP (Nov. 13, 2014) at 27-28. Because the trial court's decision was 

reasonable and appropriately tailored to the circumstances, it did not abuse its discretion. 

CONCLUSION 

We affirm Rohn's convictions. We hold that Rohn is precluded from challenging the 

denial of his motion to proceed without representation and that the trial court did not err in 

declining to instruct the jury sua sponte on an insanity defense. We also hold that the SAG 

claims he did not waive fail on their merits. 

However, we vacate Rohn's community custody sentence and remand for limited 

resentencing, because the sentencing court imposed an unauthorized variable community custody 

term as part ofRohn's sentence .. At resentencing, the sentencing court should impose a fixed 
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community custody term, as authorized by statute. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

We concur: 

~~'-------
MAXA,J. 
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