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IN THE SUPREME COURT OF THE STATE OF WASHI JUN 29 2016
In re: Personal Restraint Petition of: ) NO: Washington State
; | Supreme Court
Petitioner. ) MOTION FOR DISCRETIONARY
) REVIEW
)
I IDENTITY OF MOVING PARTY

Sarah Olivas asks this court to accept review of the decision or parts of the
decision designated in part B of this motion.

il DECISION

Maxa, J.- Sarah Olivas appeals her conviction of first degree murder,
which was based on her guilty plea. We hold that (1) the trial court had no
obligation to address self-defense when discussing Olivas’s guilty plea because
Olivas presented no evidence of self-defense before or at the guilty plea hearing.
(2) There was a sufficient factual basis for the guilty plea because the absence of
self-defense is not a element of first degree murder and Olivas presented no
evidence of self defense before or at the guilty plea hearing, and (3) the trial court
erred in imposing discretionary LFOs without determining Olivas’s ability to pay.
We also exercise our discretion and decline to award appellate costs to the state.
Therefore, we affirm Olivas’s conviction, but remand for a determination of her
ability to pay discretionary LFOs

lll.  STATEMENT OF RELIEF SOUGHT

Petitioner requests this court to accept review, and overturn the Court of Appeals
Decision denying her direct appeal. To reverse and remand her conviction.
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IV. FACTS

On July 17, 2014, Olivas went to the Frender's residence to obtain her
belongings. Patrick Frender came home in the middle of Olivas packing her stuff.
Olivas then began yelling at Frender about him raping her on the second of July
2014. Frender then grabbed Olivas by the throat and tied her up in the back room
he proceeded to load a shot gun. Olivas was screaming at the top of her lungs.
There was a knock at the door when Olivas realized that it wasn’t help she untied
her self grabbed the gun rounded the corner of the house were the bathroom
meets the kitchen and pointed and fired the gun. Olivas was in fear for her life.
The shooting happened so fast Olivas’s finger prints went even on the gun she
didn’t have any shoes on at the time of arrest. Olivas states she had to take her
shoes off to get the rope off her feet. Olivas ran straight to the neighbor’s house
for help. Olivas stated she felt liked she had been drugged everything was foggy
that night and in slow Motion. Olivas maintained the shooting was not planned
and was told that raising the gun was premeditation but she was unawair the
legal definition of premeditation. At Olivas’ arraignment hearing Olivas on record
asked for a rape kit and a toxicology report, Patrick Frinder tested positive for
methamphetamines. There were pictures taken of Olivas by the jail and the
private investigator of the bruising on her arms legs and pelvic area. .Olivas
stated at her sentencing hearing that the murder was not something she planned.
Her exact words were she “guessed so”. |

Sarah Olivas had mental health issues, including post-traumatic stress disorder.
At some point she discontinued use of anti-psychotic medication. RP 40, 44.

Ms. Olivas did some work for Patrick Frender at his house. She stayed there
some nights. RP 44. Ms. Olivas felt increasingly uncomfortable in the house. She
thought that Frender and his family participated in cult-like practices and on July
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2,. 2014 sexually assaulted her. On July 17, 2014 Ms. Olivas felt afraid for her
life. She believed that Frender would harm her after a struggle she went into
another room got Frender’s shotgun and shot him. Affidavit of Probable Cause,
Supp. CP; RP 44. Frender’s son and a friend were in the living room and saw the
shooting. Ms. Olivas ran to the house next door and remained there until police
came. When they did arrive, she told them ‘| know | did it' I'm sorry. | did it. Fm
sorry. She was charged with murder in the first degree, with a firearm
enhancement. The court found that she was in need of psychiatric examination’
to determine competency. Order for initial Evaluation. The court directed that
Western State Hospital conduct an evaluation. After she was found competent to
proceed, Ms. Olivas entered into a plea agreement with the prosecution. The
state agreed to drop the firearm enhancement in exchange for the plea. The state
also agreed not to charge unlawful possession of a firearm. On January 5, 2015,
Ms. Olivas’s attorney submitted a statement of defendant of plea of guilty. The
written plea form lists the elements of first degree murder as ‘“intentionaqlly
causing the death of another with premeditated intent”. But clearly in Ms. Olivas
sentencing she states she did not mean to kill Frender. Ms. Olivas told the judge
that she understood the elements with the statement of “ | guess so” and it was
excepted by the judge. Neither the written plea form nor the transcript disprove
self-defense. The judge excepted the plea and entered a finding of guilty. The
court sentenced Ms. Olivas to 361 months. The judge did not ask her about her
financial resources, her income, or her ability to pay legal financial obligations.
Nor did the court inquire into her mental health problems. Prior to Ms. Olivas’s
guilty plea she was advised by her attorney that because of the caliper of the
wepon it was considered premeditation. Ms. Olivas did not realize that the
information that she was given was incorrect that she had been miss informed
and did not premeditate Mr. Frender's murder.

Motion for Discretionary Review 3



V. ARGUMENT

Ms. Olivas’ guilty plea violated due process, because the record of the
plea hearing dose not affirmatively establish its validity.

Where there is “some” evidence of self defense, the state bears the

burden of disproving self defense. State v. McCreven, 170 Wn. App. 444, 462,
284 P. 3d 793 (2012). Sarah Olivas said she was afraid for her life on the day she
shot Frinder. He had tied her up in the house that day. On another occasion,
she’d gone to the hospital after he raped her.
Following the adoption of Wash. Super. Ct. Crim R. 4.2(f), the Washington
supreme court abandoned the dual standard in favor of a singular, and more
stringent, standard of allowing a defendant to withdraw his plea of guilty when
ever it appears that the withdraw is necessary to correct a manifest injustice. The
supreme court adopted the uniform standard because an examination of other
rules connected to rule 4.2(f) prevents a court from accepting a plea of guilty until
it has ascertained that it was made voluntarily, competently and with an
'understanding of the nature of the charge and the consequences of the plea.
Thus there were sufficient safeguards present before a plea was accepted to
protect the defendant against involuntary plea’s.

This amounted to “some” evidence of self defense. Accordingly, had the
case gone to trial, the state would have had the burden of disproving self defense
beyond a reasonable doubt.

Due process requires an affirmative showing that an accused person’s
guilty plea is knowing, intelligent, and voluntary. U.S. Const. Amend. XIV; Boykin
v. Alabama, 395 U.S. 238, 23L.Ed.2d 274, 89 S. Ct. 1709 (1969); In re Isadore,
157 Wn.2d 294, 88 P. 3d 390 (2004). The record here dose not include such a
showing. Accordingly, Ms. Olivas must be allowed to withdraw her plea.

Motion for Discretionary Review 4



VL. Conclusion

Ms. Olivas guilty plea violated her Fourteenth Amendment right to due process.
She did not make her plea knowingly, intelligently, and voluntarily. The case must
be remanded to allow her withdraw her plea, because the record of the plea
hearing dose not affirmatively demonstrate that she understood the law, the facts,
and the relationship between the two.

Dated this 27th day of__June 2015.

By:

SarahJoclyn Olivas
Pro-Se Petitioner
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Washington State
Court of Appeals

Division Two

April 19, 2016
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
STATE OF WASHINGTON, No. 47152-3-11
Respondent,
V.
SARAH JOCLYN OLIVAS, UNPUBLISHED OPINION
Appellant.

MAXA, J. — Sarah Olivas appeals her conviction of first degree murder, which was based
on her guilty plea. We hold that (1) the trial court had no obligation to address self-defense when
discussing Olivas’s guilty plea because Olivas presented no evidence of self-defense before or at
the guilty plea hearing, (2) there was a sufficient factual basis for the guilty plea because the
absence of self-defense is not an element of first degree murder and Olivas presented no
evidence of self-defense before or at the guilty plea hearing, and (3) the trial court erred in
imposing discretionary LFOs without determining Olivas’s ability to pay. We also exercise our
discretion and decline to award appellate costs to the State. Therefore, we affirm Olivas’s
conviction, but remand for a determination of her ability to pay discretionary LFOs.

FACTS
On July 17, 2014, Olivas and Patrick Frender were in Frender’s residence in Allyn along

with two others. Olivas became upset, paced back and forth, and went outside. She said, “I'm
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gonna kill them all.” Clerk’s Papers (CP) at 42. A few minutes later, Olivas entered the house,
retrieved a shotgun from the back bedroom, said something to Frender, and aimed the shotgun at
him as he sat in a chair. Olivas then shot him in the face and head. Frender died from the
shooting.

The State charged Olivas with first degree murder with a firearm enhancement. Olivas
agreed to plead guilty in exchange for the State dropping the firearm enhancement, agreeing not
to file a holdback charge for unlawful possession of a firearm, and agreeing to recommend a
standard range sentence.

At the guilty plea hearing, Olivas explained that she had read the plea agreement,
understood every word of it, and did not need more time to talk with her attorney about it.
Olivas stated that she had gone over the elements of the offense with her attorney. She
confirmed that she understood the charge, that she was waiving her right to trial, and that she
could be sentenced to life in prison. Olivas also stated that she understood that the standard
range sentence was 271 to 361 months and that she would have 36 additional months of
community custody.

In her guilty plea statement, Olivas stated in her own words what made her guilty of first
degree murder: “On July 17, 2014 in Mason County, Washington, I premeditated and
intentionally shot and killed Patrick Frender.” CP at 24. The trial court then asked, “Your
statement says on July 17, 2014 in Mason County, Washington, I premeditated and intentionally
shot and killed Patrick Frender. Is all of that true?” Report of Proceedings (RP) at 23. Olivas
replied, “It is, your Honor.” RP at 24. Olivas further stated that the shooting was not something

she had planned, but that she had been informed that raising the gun was premeditation and so
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she said she “guessed so” in response to whether the statement was true. RP at 24. She also
agreed when the trial court asked her whether there was “a moment in time, however short, that
you thought about it.” RP at 24.

Olivas confirmed that pleading guilty was her own choice, that no one made promises to
her that were not in the written plea agreement, and that no one threatened her to get the guilty
plea. She also agreed that the trial court could consider the declaration of probable cause in
deciding if there was a factual basis for the plea. Based on this colloquy, the trial court entered a
finding that Olivas’s plea was “knowingly, intelligently, and voluntarily made,” that Olivas
“understands the charges and the consequences of the plea,” and that a factual basis for the plea
existed. CP at 24.

At sentencing, Olivas claimed that she had been drugged and raped with a foreign object,
apparently by Frender. She claimed that on the day of the shooting Frender tied her up, that she
was in fear for her life, and that she was able to escape before the shooting occurred. Olivas did
not make any similar claims at her guilty plea hearing and no such claims were reported in the
declaration of probable cause.

The trial court imposed a standard range sentence and imposed both mandatory and
discretionary LFOs. Olivas appeals.

ANALYSIS
A, VOLUNTARINESS OF GUILTY PLEA
Olivas claims that her guilty plea was involuntary because the trial court did not inform

her that the State would have had the burden at trial to disprove a self-defense claim. We
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disagree because the trial court had no obligation to address self-defense when discussing
Olivas’s guilty plea.

Due process requires that a guilty plea be accepted only upon a showing that the accused
understood the nature of the charge, the consequences of the plea, and entered the plea
intelligently and voluntarily. State v. A.N.J, 168 Wn.2d 91, 117, 225 P.3d 956, 969 (2010). This
includes an awareness of possible defenses where the defendant makes known facts supporting
such a defense. State v. Haydel, 122 Wn. App. 365, 370, 95 P.3d 760 (2004). A defendant is
entitled to claim self-defense when she reasonably believes that she is about to be injured and
uses no more force than necessary to prevent the offense. RCW 9A.16.020(3); State v. Kyllo,
166 Wn.2d 856, 863, 215 P.3d 177 (2009).

In In re Personal Restraint of Montoya, the Supreme Court addressed whether the
defendant had made a knowing, intelligent, and voluntary plea when the defendant was unaware
of the burden of proof on the issue of self-defense. 109 Wn.2d 270, 279, 744 P.2d 340 (1987).
The court held that because Montoya had not raised a self-defense claim and failed to present
any credible evidence to support one, the trial court had no obligation to inform Montoya about
the burden of proof on the issue of self-defense. Id. at 280. The court stated, “The trial court
certainly had no obligation to inform Montoya of the burden of proof on a purely hypothetical
claim.” Id. In State v. Haydel, Division One of this court rejected a similar argument because
the defendant had failed to present any evidence to support a self-defense claim. 122 Wn. App.
at 371.

Here, nothing in the record shows that at the time Olivas entered her guilty plea she had

asserted a self-defense claim or presented any facts to support such a claim. Olivas’s only
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reference to self-defense occurred at sentencing several days later, after the trial court already
had accepted the guilty plea. As a result, the trial court had no obligation to inform Olivas when
she entered her guilty plea of the applicable burden of proof when a defendant claims self-
defense.

Olivas does not assert any other basis to withdraw her plea as involuntary and fails to
make any showing that her plea was involuntary. As noted above, the trial court had an
extensive colloquy with her before finding that her plea was knowing, voluntary, and intelligent.
Olivas also stated that she had discussed her case in detail with her attorney, that she understood
the elements of her offense, and that she was entering her plea without any undisclosed promises
or coercion.

We hold that Olivas’s claim fails because she cannot overcome the presumption that she
made her plea with a complete understanding of the nature and consequences of her plea.

B. FACTUAL BASIS FOR GUILTY PLEA

Olivas argues that the record did not provide a factual basis for the guilty plea because
there was no evidence of an absence of self-defense. We disagree.

Due process requires that the trial court not accept a guilty plea unless it is satisfied that
there is a factual basis for the plea. State v. Codiga, 162 Wn.2d 912, 922, 175 P.3d 1082 (2008);
CrR 4.2(d). To establish the factual basis, the trial court can rely on any reliable information that
has been made part of the record, including the prosecutor’s statement of the facts if they are
adopted by the defendant. Codiga, 162 Wn.2d at 924. The evidence must be sufficient to
conclude that the defendant is guilty. In re Pers. Restraint of Cross, 178 Wn.2d 519, 526, 309

P.3d 1186 (2013), cert. denied, 135 S. Ct. 1701 (2015).
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The State charged Olivas with first degree premeditated murder under RCW
9A.32.030(1)(a). The elements of this crime are that the defendant “[w]ith a premeditated intent
to cause the death of another person, he or she causes the death of such person or of a third
person.” RCW 9A.32.030(1)(a). During the plea colloquy, Olivas averred that she understood
the elements of the offense and that she intentionally shot and killed Frender with premeditation.
This statement is sufficient to show a factual basis for first degree murder.

Olivas seems to argue that the absence of self-defense is an element of first degree
murder that must be established in order to satisfy the factual basis requirement. However, the
absence of self-defense becomes an element that the State must prove only after the issue of self-
defense is properly raised. State v. McCullum, 98 Wn.2d 484, 493-94, 656 P.2d 1064 (1983).
As noted above, at the time Olivas entered her guilty plea she had not asserted a self-defense
claim or presented any facts to support such a claim. Therefore, the trial court did not need to
include the absence of self-defense in its factual basis determination.

We hold that a sufficient factual basis supported Olivas’s guilty plea to first degree
murder.

C. LEGAL FINANCIAL OBLIGATIONS

Olivas argues that the trial court erred by failing to conduct an individualized assessment
of her present financial ability to pay before imposing discretionary LFOs as required under
RCW 10.01.160(3). The State concedes error, but argues that Olivas waived this issue by not
objecting below. We exercise our discretion to consider this issue, and hold that the trial court

erred in imposing discretionary LFOs.
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Olivas did not object when the sentencing court failed to make an on the record
assessment of her present and future ability to pay before imposing LFOs. Despite this failure to
object, we have discretion to consider LFO challenges raised for the first time on appeal. State v.
Blazina, 182 Wn.2d 827, 832, 344 P.3d 680 (2015).

Here, the record indicates that the trial court found Olivas indigent at the time of trial.

At sentencing defense counsel represented that the victim had picked up Olivas while she was
hitchhiking and taken her in to live with him, which suggests that she had no stable home and
limited financial resources. The record indicates that Olivas suffered from mental health issues.
Finally, she was sentenced to 30 years in prison and she was 34 years old at the time of
sentencing. These circumstances provide a basis for us to consider Olivas’s LFO challenge on
appeal. In addition, the State concedes error. Therefore, there is no compelling reason not to
consider Olivas’s LFO challenge on appeal.

Before imposing discretionary LFOs, the trial court must make an individualized inquiry
into the defendant’s present and future ability to pay. Blazina, 182 Wn.2d at 838. As the State
concedes, the trial court did not make such an inquiry here. Therefore, the trial court erred in
imposing discretionary LFOs. We remand for the trial court to determine Olivas’s ability to pay
before imposing discretionary LFOs.

D. APPELLATE COSTS

Olivas filed a supplemental brief requesting that, if the State substantially prevails in this
appeal, we decline to impose appellate costs on her because she claims she is indigent. The State
argues that we should award appellate costs if the State properly files a cost bill. We exercise our

discretion and decline to impose appellate costs on Olivas.
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Under former RCW 10.73.160(1) (1995), we have broad discretion whether to grant or deny
appellate costs to the prevailing party. State v. Nolan, 141 Wn.2d 620, 626, 8 P.3d 300 (2000);
State v. Sinclair, 192 Wn. App. 380,388,  P.3d ___ (2016). Ability to pay is an important factor
in the exercise of that discretion, although it is not the only relevant factor. Sinclair, 192 Wn. App.
at 389.

As discussed in the LFO section above, it appears from the limited trial court record that
Olivas does not have the present ability to pay appellate costs and it is questionable whether she will
have the future ability to pay. In addition, she apparently has mental health issues that may hinder
her integration into society once she is released from prison. Under the specific circumstances of
this case, we decline to impose appellate costs on Olivas.!

CONCLUSION
We affirm Olivas’s conviction, but remand for a determination of her ability to pay

discretionary LFOs. And we decline to impose appellate costs on Olivas.

! Our determination is based on the record on appeal. Whether the trial court decides to impose
discretionary LFOs on remand will depend upon the trial court’s additional inquiry. Therefore,
the exercise of our discretion to not impose appellate costs should not affect the trial court’s
decision on the imposition of discretionary LFOs.
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A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

J.

2.06.040, it 1s so ordered.

MAXA. T, J

We concur:

"SUTTON,J. € N



