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I. ASSIGNMENTS OF ERROR

1. The triel court errad in ruling that “enitez o0 not

meet nis hurden of proving Skacit County actad in rad faith in
rwing his reovest for public records, and in finding that
Penitez was not entitled to vonalties,

The trial court errec in aranting suenarv jucdcuent

s
h]

and Jisniszal because there existed genuine issues of mararial
fact precluding judawent in favor of tha Jounty.,

IT. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. Did the County act in bad faith when it rolie"
invali® and/or inapplicable exerctions to deny NPenitez' nublic
racorcs request? (Assignment of Frror 1.)

2. Did the County act in bad faith when it failec to
pronotly reszon” v Tenitez' public records reguest?
(Assignrent of Frror 1.)

3. i3 the County act in had faith by distinauishine
ATONG persons making nublic records recuests? (Assignnent of
wrror 1.)

. 7l the County act in rmad faith when it failed to

i

provide Renitez with an oxolanation of how the claimed
exanctions ap.lied? (Assignment of “rror 1.)

5. 01 the trizl court err in cranting sumnary julement
and dismissal where genuine issues of anterial fact preclude”

Judavent in favor of the County? (Aszicnment of “rror 7))

1.



ITI. STATEMENT OF THE CASE

On June 17, 2012, Carlos fenitez, Jr. (Menite:™
subimitted a Public Records Act {777} caant to Linda Qouton,
racords officer for the Skacit County Interlecal Druc
Fnforcawent Unit ("ICINFUY"), for records osertaining to SCINTY
case No..Q9—TFO49 and Renitez' criminal case. Ta this reguast,

nitaz regueted:

1. Any and 211 aocplication{s) recuesting search ana

seizure, and the warrants associated with the requests;

2. Any and 2ll aoplication(s) and/or authorization(s) to

intercsot and/or record private conversation(s) or
cormunication(s); and

3. Any transcript of any recorded orivate conversation(Z)

and/or communication(s).
Clerx's Papers ("CP") 110-11.

On June 27, 2012, Detective L. Craia responced to Renitez'
records request, informing Benitez that additional time was
needad to respon? to his request and "[thev] currently
anticipate being able to respond on or around July 24, 2012."

139. Detective Craig gave no raason why additicnal time was
needed, and he estimated aroun? 30 Jays to respond. Id.

on July 26, 2012, after Detective Craic's estirated time
to respond hac elapsed, SOTNT Thief, Tom Molitor ("volitor"),
responded to Renitez' record recuest, informing Tl
additional time was needed to resnond to his recuest and
"[they] currently anticipate heing able to respond by August

3, 2012." CP 140. Melitor cave ne reason why additional time

2.



e neadad to resoond, ant he estinated around 14 dzys to
resgonri. T,

v August 6, 2012, Molitor resconded to Nenitez' recuest.,
In his response, Molitor stated (1) that the first installment
of records was preparad, (2) that they anticipat= neing able
to provide tne next installrent on or around Septexbr 10, 2012,
(3) that they had nct been able to locate any transcrint of any
recorded orivate conversation, anc (4) that tn= ~ost of the
records was %3.00 for 25 paces and upon receipt of payment the
racords would be mailed to Senitez. CP 1@1.

On August 21, 2012, after receiving paywent for the records,
#olitor sent Fenitez 22 pages of docunents. “ith the exception
of two pages ~f Jocuwents (S=2arch warrant certainino to SCIDEU
casa Mo. 09-TF049), the documents ©litor provided pertained
to Burlinoton Police Departaent case MNo. 038-ra2177. The

cdocunents consisted of two plank pases and repetitious covies

of a search warriant Parficdavit soovoinio to that case,

‘moAauousc U1, 2212, Penitez coesconcad to the racors =
‘olitor ha' sent hin, Sanitez informes Molitor that the recor s
olitor had provided were nonreszonsive to his recuest. Penitoz’
letter set fortn an itewpizad list of the records that he had

received, ~loo:fiwd his recuest, informed *olitor that "enitez

had proviously eoxamined a transcrict of the rocorcder conversalion



that was intercepted on Septonper 17, 2009, and ataln recueste

i, CP 17073,

that Molitor produce the records reguests
On Septexber 5, 2012, Yelitor resconded to Penitez’
Auvoust 21, 2012 letter, inforaning Zenitez that atditional tine
was needed to respond to his letter an? "[they] currently
anticipate deing able to rescond by Septecher 25, 2012." v
174, #olitor yave no reason why additional time was needed to
recspont, and he estimated - oeeT YT R R L
On October ¢, 2012, after not receivino a response by
Moliter's estimated date, Renitez sent Molitor a lstter
inguiring why Molitor had not wet his estimated response date.

Renitez’ letter informed Molitor that rwivsrons additional time

estimates to respond had been made without any reasonables
explanation, yet Penitez still had not been orovided with the
records raguestedd; that Renitez hacd provided more than a
reasonable amount of time for “olitor to oroduce the o ls;
that any L0770 dditional timne estimates to respond wouls
be intergreted as a ¢enial of tne racords; and, that if the
records wers not crovided within 10 <ays, “enitez woul’ be
filing a conplaint for violaticns of his rights under the 223,
cr 175-76.

on octohar 17, 2912, Tenitez raceived a letter frow
Hiolitor Zated October £, 2012, informing Penitez that additional

~
'

L2 WAas nagied Lo r2soon Fror

i Ay ok It PO i
ro tis August 21, D010 Iotber an

4.



'fthey] currently anticipate being able to respond oy October
22, 2012." ¢P 177. “olitor gave no reason why 233itional tine
to respond was needad, and he estimated around 17 days to
respond. IS.

On Octoser 25, 2012, after “Molitor's estimeted time for

Ll

a response had elapsed, Chisf Don Mcheroft rasoonv’s’ to

Senitez' request, informing him that additional time was neeled
to respond to Tenitez' Aucust 21, 2012 letter and "[they]
currently anticipate being able to respond hy November &, 2012."

CP 178. Chief ¥chermott gave no reason why additional time was

needed to respond, and he estimated around 14 days to respond.

-
LGP

On Hovember 8, 2012, Molitor again sent Renitez the two
documents pertaining to SCIDEU case Mo. 09-TF049 which were
oreviously provided on August 21, 2012. *olitor informed

ing

je?

Renitez that 19 pages of documents were being withheld, clain
they were exempt from disclosure oursuant to (1) court orders
signad by Judge Needy on March 23, 2011; #ay 25, 2011; and

Cctober 26, 2012, (2) Superior Court Criminal Rule 4.7, and
(3) RGF 42.56.240(1) and (2). 7™ 179, *litor 717 nob ceovide

- : T e de D o T I o
Toriter a0y oxplanation oF e B e

a1y et A - - COATES R

r. 3

records requested. I7.

On November 13, 2012, Renitez apoealed tne October 26,

2012 order. CP 193, On appeal, Tenitez arcued! that the October



[\

6, 2012 order ("2rder") barred him fromw ohtaining fros
pubrlic agencies records that are rosumtively available undler
the PRA and that tnhe Nrder violated multinle crovisions of the
£pA, among other thinas. CF 196,

Relying on O'Connor v. NDept. of Soc. ? Health Servs.,

; . 1 5 o
Responcient's counsel, A.C. Denny, aroua that the Order 6id

not "conflict witn precedent that distinguisnes between discovey
obligations and PR renuests," acknowledging that fenitez "may
seek public records ... under the pretrial rules of discovery
put 1is not precluded froim seeking those records under the
Public Records Act." CP 59(cuoting 2'Connor, 143 ©in.2d at S07).
furtner, ¥r. denny arguec that "riere 1s no exewption upder e
PRA for sost-conviction .liscover wen if a protoective order
has peen issued” and that "RCW 42.56.290 does not apply because
the olice reports, etc. were available tc Tenitez as oretrial
discovery." C® 59, n. .

On August 5, 2013, while the appeal of the Order was
pending, Tenitez filed a lawsult acainst Skacgit County ("County')

z alleged that the County

o

for violations of the PRA, CP 3, Senits
violated the PRA by failing to orovide valid oxeantions for

norciisclosur: of the recordls recuaster, failince to xakwe oublic

records proastly available to Renitoz,

1 - R T . < - . - - - YA 4 o g
Ve MaTe TNV WES e Thate 0 e R 0 ,
iy Tt Tyt s S R A



failing to crovide enitez the fullest assistance, failino to
exnlain why the records were not vronptly produced, failing
to provide any justification for the estimates of time neadad
to supply the recorqds, and failing to suoply the roecords
within the estimated time for production. CP 9,

Further, Tenitez alleced that the County acted in had
faith by intentionally violatinge the P22 and {ailino to supply
the records recuested, hy distinguishing among nersons requesting
recorrs, by substituting the records vageested with anie
responsive records, and by determining what inforiration was and
was nct aperopriate for Fenitez to know. CP 9-10.

On December 10, 2013, ¥Mr. Denny informed Renitez that,
upon further review, he had Jetermined ths records coul? he
released to Renitez with redactions, and thus provided Renitez
with redacted copies of the records, including a3 cony of the
transcrigt Molitor claiwmed he could not locate. CP 20-21,

on December 23, 2013, after the County failed to file
an answer to Renitez comlaint, Penitez filed for default
judgrent against the County. CP 12-84.

On January 14, 2014,, the County filed its answer to
renitez' comwlaint. C2 95,

On April 23, 2014, in the aopeal of the Dctober 26, 20172

sion

orcer, the Court of aln accents? the Crats's cone

that the order should he vacated hecausoe Janitez was antitlod

7.



te notice v an opportunity to be heart on the sotion and on
entry of the order. C? 196-97, The Tourt remane! tc vacate
the order, CP 187.

On June 20, 2014, the Court of Angeals issued its
Mandate terminatine review in the appeal of the Octobher 25,

2012. CP 183, And, on TJuly 7, 2714, ths Skacit Counity Suserior

Court vacated the order. CP 199,

On July 25, 2014, Renitez moved for partial sunnary
judgment as to the County's liability for violations of the
PRA, CP 90-101. The County 4id not oppose Renitez motion for
summnary judgment and conceded that it violated the PRA by
not releasing the records to Benitez. CP 213-219. The trial
court entered judgment in favor of Penitez, concluding that
the County violated the PRA, and reserved the issue of
whether Renitez was entitled to oenalties. CP 221,

On March 23, 2015, the County movedd for sumrary judouent
on the issue of had faith an? oer diem penzlties. €7 222,
Zenitez filed a response to the County's suwnary jucenant rofion,

CP 340-43. And the County filed a renly to ™enitez' resoonso,

ce 371-75.

on May 18, 2015, the trial court held its hearing on the
County's swmvary judgnent motion rearding the issue of badl

faitih. At this aearing, Tenitez vrovided cocumentary evidanes

denonstrating that the County acted in tad faith when it Jenied

8.



Tenitez' records request vy (1) rolying on anvalil oxanotions
3

to withineld putlic recoras, (2) ignoring the D27's sroocorlural

reguiraments, (3} <delaying a resconse to Denitez' recordc
recuest, (4) ouiTi e ' e : ‘ e,
(5) failiny to orovide any raason for numerous 2sbimates of

acditional time nee’a> to resmond to Nenitez' recorts recuast,

(%) failino to rescond nv its estioated tive for a rossonss,
(7} withiholdino sublic racoris oas or 1ts own  otives

on comoliance wit: tha 2o, (B) Cistincuishing srone porsons
reguesting public recordie, ant {9) fziling to orovids an
explanation of how the claimed exewdtions applied.

Despite the evidence presentaed, the trial court granted

the County's motion for sumnary judament on the issue of pad

cenalties. The trisl court concluderd that

faith and per diem
Renitez failed to mest his "wim™ - 7 proving the County acted
in vad faith, 2nd the trial court found thot Tenitez was not
entitled to penalties. CP 38£-27,

on June 11, 2015, 2enitez tiled his fiotice of Aooeal in

this .atter, TP 333,

Iv. ARGUMENT

ronellate courts review acency actions wvier the 2378 Go

NOVG. PCN 42,57 770{3), This Court "stands in the sane oosition

s

Aas thn trial court where the recors consists only of affidavits

9.



wesoranca of law, and other « -+~ * - icence." Progressive
Animal Welfare Soc'y v. University of Washington, 175 imn. 2!

av]

243, 252, 54 P23 532 (1998) ("paws"). Therefore, i+ i ook

bound hy the trial court's conclusions or factual findinos on

whether or nob the Tounby eots” 1o s roghe,

Cranting suwmary jiv?

atfidavits, interrouatories, derpositions and exhihits show thers
are no c¢enuine issues of materizl fact. The moving narty is
then entitled to judgment on the issues cresented as a matter

of law. Havens v. C&D Plastics, Inc., 124 wWn.2d 15%, 177, 874

P24 435 (1994). wWhen reasonable winds could reach but one
conclusion regarding the claiws of disputed facts, such
cuestions may be determined as a matter of law. Corbally v.

Kennewick School Dist., %4 «<n.2po. 736, 740, $37 2.24 1074

(1998). Any doubts as to the existence of genuine issues of
wmaterial fact will be resolved against the aovant. Maqula v.

Benton Franklin Title Co., 121 ®n.2¢ 171, 182, 920 P.22 307

(1987). A material fact is a fact upon which the ocutcome of the

case depends, in whole or in part. Clements v. Travelers Indem.

Co., 121 Wn2d 243, 249, 850 D273 1293 (1982){~itatinn aritia’)
When a trial court makes a evidentiary determination on

sunnary jucdament the appellate court conducts the same incuiry

as the trial court. Folsom v. Burger King, 135 %n.2d 659, 663,

95¢ P24 3071 (1998).

10.

ent is anprooriate when the gleadinzs,



Wt ig zet forth in ROW 42,55 o

i 2} ¥ 1, 5 Yy .- T~
e Public ecords

"Phe puroose of the Pudlic Recoris Act is to prossrve 'the

vernrent,

W0zt central tenets of representative oo
soverelng- , of tha peovls 3ng th: accountabilitv to the Zeople

of puhlic officizals an? institutions.'" O'Connor v. Dept. of

]

Soc. & Health Servs., 142 "n. 23 £95, 25 P3¢ 424 (2007) (cuoting

PAWS, 125 #n.2d at 251).

The google of this state do not »1°7 7 = i sovereinaty

to the agencies that serve them., The oeonle, in delenatins
authoritv, do cive their puvtlic servants the riaht to
decide what 13 good! for the peonls to know and what iz

not cooc For then to know. Tha poox
inforuwx? so that thev mov s@intain contrel cver thoe
instrazient= that toov ave created. 0 camor e aaald

x

0 2T 1ts exesstions narrowly

ronota this outlic wolicy.

S b
~epally

SR

Tt is 7 Cowordes pandzte for troa” Jiscleosurs of

lic racords.” Prison Legal News, Inc. v. Dept. of Corrections,

154 WnJ 20 620, S35, 11 £ 32 318 (Z00E). The funlic wecnoiz
ot orovices that "0 T 211 enency actions

ERTaN A0 B 0N - p s B N s e
A2 EG 030 tarounn L2050 ,000]

zhall ne e novel." 0'Connor, 142 «n.2 ot 204(~uctinc PAWS,

11.



T snall take into account the molic chis

cpter tnat free and ogen exaxination of cunlic
records is in the nublic intare
axanination way cause [ oo
to cublic officizls or otrrP

ROV 42.56.550(1); Brouillet v. Cowles Publ'g Co., 114 “n.2:

7o, T84, 791 B2 426 (1990) ("The asency must shoulder the

burden of wroving that one of the act's narrow exenntions

it wishes to kean confidential.').

WTY IS LIADLE ™0 BENALTTIRS DRECATICE T
BAD PATTH

A '"merson who orevails" has heen Aefine? by the

Vashington 3uprere Court as a person who must seel judicial
eview to deterinine that the docurents were wronaly withheld,

Spokane Research & Defense Fund v. City of Spokane, 155 imn.2d

&9, 103, 117 2.3¢ 1117 (20605). The Spokane Research Court held
that filins need not be the direct cause of the “isclosures, so
long as the court deterwines that “i=closurs had heen wronofully
denied at the time the suit was orousht. T, The disclosurs of

Aot oot the 13suc. “oeg ans:

=1t

docunznts srior to

costs are still mancatory for tne osrior of time ohat cdascleors:

s2 Lwores2rly denyad trawm the tine of reousst co disclosure.

=ns2. Amren v. City of

(1997).

The Suorace Jourt in PAWS eophasizes that "[alaencies

have a quty to orovide 'tho follest assistancs o inmoirers

12.



and the most tinely possible action on racuests for inforieation,'™
PAWS, 125 "n.2d at 252(cuoting PCW 42,17.20 (now 42.56.100)),

"such examination ray

This duty exists, :lespite the fact that
cause inconvenience Or embarrassrent to public cfficials or
other." 2C% 47,56.550(3). And it is ahudantly clear that it is

not for the agency to interpret the Act: "[Lleaving interpretation

of the Act to those =t #hom it was alme?d wouls? bhe the most

direct coursc to its Jdevitalization." Hearst Corp. v. Hoppe,

90 ¥Wn.2¢ 123, 131, 58C p.2d 246 (1978). There is no wiggle
roon for an agency - it wust fulfill its oblications under bne
PRA. If there is cuestion, the agency must seek clarification
Erom the requestor.

RCW 42.56.565, the statute which reauires had faith on
the part of the agency before a court can arant penalties to
an inmate does not define what had faith is. DQur courts have
determinad that a showino of bac faith need not recuire an

intenticnal D20 act. See Francis v. Dept of Corrections, 17+

WGADL. 42, 312 .30 457 (2013). In discus-ins bac faith,
Division wo focuson on various cases in the Pl context to

susoort 1ts Dosition. T, at 443 (cikstions onitred). It also

lookad at soothe PO, T st 454 (citations omitor .
It then consisoarss o © fron the Teztatoront (Toconn) of
Sontroote T 00T onty 0 (100 1Y, ot 1 dastte T

13.



oFf Informztion Aot 7777 for sossinles osrsuasive authoruty,

After considerztion, the Francis Court stata?, "9™NIA cagec

have no bearing on the meaning of nad faith in this apooasl

~

Francis, 172 Wn.Ans at 465, Javing rejectes this arcusent, it

lockad to statutory interpretation of =C0W 42 ,56,505,

In rejectine the intznticnal Dad act reculresant, ths

Francis Court loxked at the purrmosa of the BRA and the peosls's

tat how it is interosrete’ for the

9]

overeincty. It alsc liv
recuestor to protect the public interest. Francis, 177 “n.Apo.
at 466. Tt concluded that inmates are entitled to cenalties
when an agency does not conduct a reasonable ssarch but not
whien making a simple ristake or following the law as it existad
at tpe time., Id. at 4457,

Division Three was next to interprat 2C7 42,556,565,

See Faulkner v. Wash. Dept. of Corrections, 13 in.acn. 2,

332 2.3 1132 (2014). In Faulkner, the Court nrovicec further

guidelines on what detines bad faith., Faulkner, 1o that

mr- -~

is associatac withv £ne oost onlpahbls acts by an

105, Tt secondad tihv ad faitn fincins in

Francis trat o curscory search anc “olave’ Jizclozurs foll

Twell short of even o cenerous readine of what 1s roascnanle

13

ancier tine 2PAYM To, (citine Francis, 177 wn.™no. ath3.).

Faulkner ~clos tnar 2 findioc of Hal f2itn recuires a finding

14.



F 0 Bteoroar Losgen) o et et e [ - ’ . P oyoer] v
2 RERTEE N RED 1 GG L Yeculvres

$1s vio
z finding of a wanton or will7 1 act or oaissicn hy the agency.

o The Faulkner Court applied NRlack's Taw Dicticnary to define

.- ®
these terms:

"lanton" is defined as "[u]nreasonasly or w=liciously
risking narm wnile being utterly indifferent fo the
consequences.” further, "[wlznteon Jiffers from reckless
hoth as to the actual state of mind and as to the denrse
of culpakility. Tne actine wantonly way he creating no
greater risk of harm, hut he iz not trying to avoid it
and is infifferent to whether harn results or not."

Td. at 103-04 (citing Black's Law Dictionary, 1719-20 (Sth e,

2009) (quoting Rollin M. Perkins & Ronald #., Royce, Criminal
Law 879-80 (3d ed. 1982))). Putting it wore succinctly,
"[plenalties are owed when an agency acts unr=ascnably with
utter indifference to the purpose of the PRA." Id, at 105,
The Faulkner Court endorsed the decision in Francis:
"Francis is an exannl2 of a wanton act made in vad
faith--the agency knew it had a duty to conduct an
acequate search for the reguested records hut insteac
cerforied 2 "cursory search and delayed Jisclosure
well short of even 2 aenerous reaidina of what is
r=asonable under the ©23,"
I«i. (citinc Francis, 17% “n.2po at 83).
fenitez will firs: show that the County 1s liable for
nenalties cecause tne Tounty acted in ad faath when 1t Jdanio
115 recuest Ly claindng iovalio exemstions, “elaying 2 rosoonsc
to n1s recuest, an: failine to nrovide any exclanation of how

the Zounty's cloiaed cxeontions aoolior . 0 will then ass

L e

15.



cn incivicual croves of

asing the s angravatine factors the courts

X

conaslcer in doternnining the oenalty accunt.

1. The County Acted In Pad Paith Then Tt

elie® Dn Invalif Al /0r Inenclicable
'ooupklic

Treppticns To Oony Penitoz

Tocoris ”osu%wt.

in e St ek S SR

~
s

oy Invellt oo

inacolicadle avapption. . First, °00 42.55.070(1) o1l not azoly

heceuse Cr 4.7 Jdid not qualify as an "other statute” exemotion

from Jisclosure,

~
cr
o)
[t

The interiface of "other statute" axerntion with the

rest of the PPA was describad in PAWS, 125 wn. 27 a2t 261-62:

Tiie "other statute” exemption incorporates into the Act
other statutes which exempt or pronibit ﬂithgfure of
specific information or reccrcs. 200 62.17.266(1). In
other words, if such «rmer srofutes aesn wlth the
thaey operate to supclenent it oyver, in bhe
of 53 conflict hetween the Act and other statute, the
orovisions of the Act govern. 70w 42.17.820. Tous, if
another statute (1) does not conflict with tho ret, e
{(2) elther exaencts or crohiymts disclosure of soecific
nunhlic records in their ontirety, toon (3) tno inforaetion
wmay e withheld in its entic & twithstantino the
rodaction recuirement. The rule apolies only to those
exenotions explicitly identifien in other statutes; its
l“nauaqe does not a2llow a court M dianly axenntions

out only allows  woific »Yﬁr?t](ﬂs ro stan-. Broulllet

v. Cowles Publ'g Co., 114 =n.,2 797, TO1 LT Saa
(19¢0).

- ~ ~

Io prondcit Jisclosurs or to exexot records fror convin

or 1nsoection, thw Yother sratuot =" oust soocificslly exoost

16.



information from disclosurs. A general reference that does
not specifically make the records confidential or exempt is
not sufficient to apply.as an exception to the ceneral nolicy
of ooen reccrds. Brouillet, 114 Wn.2¢ at 300,

Here, DPA Miller advised Molitor to “ony Renitez
recuaest ecause she "thought" RCW 42.56.070(1) "would asply
secause the Skacit Court's order was a discovery order -0
wnder authority of z court rule." CF 280, However, Cr2 4.7
does not specifically exempt discovery records from disclosure.

In fact, CrR 4.7 clearly allows a defense attorney "to provide

a copy of the materials to the defendant after naking appropriate
redactions which are approved by the prosecuting attorney or
order of the court." Cr® 4.7(h)(3).

Further, the trial court's cgeneral reference that it
"[glrants a protective order under CrR 4.7(n)(4) relatino to
any discovery aaterials, law enforcement reports and investiocative
materials in the possession of defense counsel, the grosecutirg

to

attorney or law enforcament,'" CP 332, was '"not sufficient”
apply as an exemption from disclosure. Brouillet, 114 wn.2d

800. The "other statute" rule dic not allow the trial court,

~ L 1 - -

17.



4.7 allowed for disclesure of tha recors s
g and the trial court's orter di not .anake
the records exempt froe disclosure, RCW 42.56,.070(1) 1id not

apply, and therefore the rer "5 were not exerpt under that

statute. DPA Miller was aware of this and

crocodent setting forth how and when the "other statuts!

exemption apolied. Yet she relied on the invalid and/or

inapplicakle exemption anyway when she advised ¥olitor to
deny Benitez' records request.

Second, ~Ca 42.56.290 did not apply because the records

were available to Benitez. As used in the PRA, "discovery

exenptions" refer to those materials that would not be subject -

~»uction under the Rules

of Civil procedure or other applicanle

rules or statutes that would prevent production of materials

during the course of a l=zgal procescding in a washinoton court.

-
=1

G963 P24

See Limstram v. Ladenburg, 134 wn,27 525, 509,

{(199:)
(Tirstrom IT){nolding that the ot~ -7 rules referred to in
R0W 42172101 (1) /R0 42.56.,240 Yare those sot forth L ohe

i

civil rules for sucericr court, o0 A7)

ots frov ounlic exernction and Jlsclosure

narty under the rules of pretrial “iscovery for cause zending

i gz - L T SOF M
in the supericr courts,' oy 42 ,56,.290, Innouaae

18.



ints

0' Connor,

i

h

records were available to Renitez as vretrial

42

if a

roretation of this crovision iz that:
Records ralevant to a controversy to which an agency
is a party are exeawpt from punlic 0 o cocyino
under the Puvnlic [Recoris] dct if those recoris would
nct e available to anotner party under icr court
rules of pretrial discovery. cort " R

the records would not be exerpt
tc ancther ovarty under rules of

143 Wn.2¢ at 912,

if they are availarle

oretrial Ziscovery.

Here, the recorss Renitez was zeexing wors availanle to
as oretrial discovery. CP 539, n. 2. Therofore, secause tne

56

protective order has been issued.,”

0'Connor was available to DPA

.290 did not apply as an exempticn

discovery, RCW
".’E”;'}" *- S ure' LA S

I3,

¥iller at the time Penite:

aade his records request. In fact, NPA miller cited O'Connor

in her declaration as controlling

aut!

Y
P

hority. 280,

PR e ’ 0O'Connor, RCi 41,56,290 did not
acoly. Yet she relied on that statu! S et
- R Doy ! R v

) ” L280(1) an (2) 17 0T as
oxcastions fron cisclosurc. The Suprarne Court has nelsd? that
RCw 42.56.240(1) "ceases to aoplv categorically vestigative
records once the case is first referre’ to a rmrosecutor for a
cnarging cecision.' Sargent v. Seattle Police Dept., 179 #mn.27
375, 402, 314 P.3a2 1093 (2013); Seatlle Times v. Serkoo, 177
n.Ze 581, 594, 243 © .34 219 (2012); Cowles Publ'g Co., v.

19.



Spokane Police Dept., 138 ¥n.2d 472, 491, 997 2.2d 260 (194945,

Wnere the exemption doeé not apply categorically, application
would depend on a "record-hy-record analysis, with the recuested
records subject to in canera review by the court." Seatlle
Times Co., 170 Wn.2d at 594. The hurden is on the agency to
establish that nondisclosure is in accordance with one of the
PRA's exemptions. RCV 42.56.550(1) ("The burden of proof shall
be on the agency to establish that refusal to permit public
inspection and copying is in accordance with a statute that
exenpts or prohibits disclosure in whole or in part of specific
information or records.").

Here, Renitez' case had been prosecuta’!, triod te a jury,
an was on appeal at the time he made his recorsds reguest.
DPA Miller was aware of this information. She also had available

-

to her the above jucdicial precedent holding that RCH 42,5¢

Vo 2410

(8]
A

<

(1) <¢id not arpoly categorically =axarntins the records Moritsy
requestad, and she was aware that the bhurden was on the Tounty

to estaplish that nondisclosure was in accordance with the

claiaged exenction. Yet she suretes any of the remedies

availaile to her, -+ advise ¥olitor to pursue cne of the

renedies, See RCW 42,556,540 and 42.56,.525, Instear
- - !
, b

sleassedt to Tenitez.,

20.



Al AH(2Y aloo 0 not anndy fto exonct the recor
1a thelir entirety. 2CY 42,.56,.240(2) nrovides protaction of
witness i1dentities oy exernting witrees identities where
"disclosure would endanger any person's life, physical safoty,
or prowerty" or where the witness recussts nondisclosure. The
hurden is on the agency to show that disclosure would endanser
a person's life, chysical : “cty, or oproperty, or that 2 witness
hac reguestacd nondisclosure under RPCY 42.56.740(2). RCo
42.55.550(1).
flowever, 1f a portion of a3 rzcor? is exewpt from disclosure,
but the rest is not, an agency generally is reouired to redact
the exenpt portion and then grovide the remainder. RCW 42.55.210(1).
In general, the Public "ecords Act does not allow
withhelding of records in their entirety. Instead,
agencies must parse indivicdual records and must withhold
conly those portions which come under a spacific exemption.
Portions of records which do not come uncer a specific

exainption nust he disclosec.

PAWS, 125 Wn.2d at 261 (citations omitted).

Hore, DRPA Miller 17 not anow that rolesss of e 3
"4 M " 1
i ! ' ] i L
3 3 W T 3102 e Ty ] . 7 iEomrT
o howing,
it wesset, and inforuants becane oxe o oA reouirast that

the peorti~ns of the records which were not axemnot be disclosed.

DPA “iller was awars of tnis recuirecgent and that A0y 42.5¢,24007°

21.



1 . Y2

agoly caregoriczally ant autowatically, vel she reliec

3 the County asserted helow, the cuestion of hadt faitn

R Star R LSS I - }_;;,.3:.. . "'OV"[-’,?E—‘IE

the lecal advise to velitor that resulted in the ¢
fenitez! recuest. TP 273. ©TPA #iller iz "a conoetent lawver
skilled in the Public Records Act.'" CP 375. She has heen
afvising "[her] Skagit County clients on the [PRA] since 2003"
and has attended numerous PRA seminars and, because of her
training, has gualified to provide trainina on the PRA. CP

277-783.

21 orecedent were

In this case, the statutes and -

ESTEE N e

clear that the exewptions DPA Millor 21

-

rellisd on ner own porsonal interpretaticn of the execrptions

Renitez. Further, OPA “ller was woll aware of the otrict

roculrenents of tho URA, ans ang wae wel) fhat oho had

’ ’

or tnat the TP Sroviced, procedural recedies to resclve anv

oy o g . Sy S . 17Ty g e ey o o I
CRes? oroce urnl remedioe s owell, Turthorg Dbp

etion of whether the recor czoaxennt, yet she cleregariies



wa2ll awsre of tns corsaruences of nencc  iance wito ©f

i

fhus, given that DPA o Tler i1 very arect in tne POR, 1t
cannot be 3aid that her Jdocisions were based on corgliance

with the PRA. She knowingly relied on invalic and/cr

)

inapplicazle exeantions 1n advising “clitor that ¢

niv, Duch action

Benlitez racusster

scnatly

cartainly v 7

r‘h

or malicicusly risking harm whils bheine vtterly indifferent to

the conseguences" of noncorpliance with the recuirements of

the PRA, Faulkner, 153 wn.App. at 105, Therefore, the County

acted in pad faith when it relied on invali~ sn/or Inasplics-l:

exonptions to deny Penitez' public records recuest.
Additionally, Division Twe of this Court, recently held

that an agency acted in bad faith in denying puplic records to

a requester where the agency hald no richt to rely on ancther

agenc comibdon e Tebooniodng et e miaTeTy wer st aeenpt
frow disclosurs, and the agency relie? on an indefensitle

cosition for withholding records. Adams v. Washington State

Dept. of Corrections, 2015 L 5124168,

1 Adams, the appellant, Devartuent of Corrections ('0c"),
arguad that the “ashinoton State Patrol tock the position that
vacnington State criwminal nistory infi o aticon was oxennt from

the F " under 2CE 10.27.050 and 2C% 10,297,088, ant DOC

employees foared they would violate the anency's

23.



P

with the patrel and lose access to information 1f the WO o
not abide vy the patrol's intororovarion, Adams b KN

nacause the W8P was vesterd witn

the authority to adirinister all - 000 2

wasnington Crime Tl roneion crer which
records which ara the subject of =CY 10,27, the MO0 was
reasonable to rely on the 4SP's position., I,
The Court of Appeals held that *= YO b o magnt to
rely on the position of the state patrel in determing whetoner
the requested records were oxenot froxw disclosure. Adams at -
60. The Court reasoned that under the PR, "[t]lhe aagency must
saoulder the burden of proving that one of the [Alot's nerrow

exenptions shields the records it wishes to keep confidential."”

i
e
L]

Adams ~t % {oucting Brouillet, 114 wn.2d st

The DOC alsc arcued that standing alone, an agency's

relisnce on an invalid

for finding had faith. Adams at = 77, The DOC sought to show
that its position was not "farfetched." I, The Court rejected
tne DOC's arquments, however, and ucheld the trial court's
finding that the MC's reliance on an " efensible position”
to withhola the records Adans recuestec was 2 oasis for findins
Sao falth. Adams at o 56,

)

izilerly, in this case, “iller relied on the trial

court's gosition that the recorss neei not . t 2

24.



releas=d to "onitez. Ay the County arcuer

"[rleliance on an invalid hasis for nondisclesures, sc lono as

Ve oo

the —asis is not 'fros ' - asserte’ vith knowladoe of

its invalidity, is not a culpable act of had faith." C2 240,

3 T R A P11 1 e -
i L L. M
1 Fet g ! 3 P B -7 ~
i 7l Lot ions invali ;lt‘{, AT aruux above,

TOCorT S

furtner, the County later conceded that ~anyino

J

recuest vielatzd the PRA, CP 213, 2nd the trial court foun!

Pas

~e ERTETS Sy Loy ey <o

s enires roonested,
Therefore, this Court court shouls? find that the County
acted in bad faith when it r2li o« dowtiT T 0 D T anle

ceactions b Doy Pepitez' public recorus recuest.

4

2 The County Acted In Zad Vsith fuen Tt
Failed To Promptly Resnond To 2enitez’

TS o~

Public Reccords Recuest.

Can 42.56,100 recuires that agencies "shall srovide for

7~

i
9]
St

an the cost tinely oo

tne fullest assistance to incuire

acticn on recue s for intor-ation.’ e e oo tivevally

(2

20 ,l“ 21003

ency to resoonc ocromctly to a sunlic records

recucst. Yousoufian v. Offic of Ron Sims, 147 'n,0. 444,

735 (2010); =Cy 42,560,520, Specifically, within five

of receiving 2 purlic recoris recusst, sn agoncy

spons oy eltter (1) ceovidine rocor,

25.



hag recnlve? the

acknowledoing that
oroviding a reasonaple estimate of tilre recuired to rescond,
or (3) denying the ragusst. ROW 42.56.520. The agency cay
nave aaditional tive to respond if it neods to (1) clarify

the intent of the recuest, (Z2) locate and assemile the

information, (2) notily third parties or agencies affectod oy

the recuest, or (4) detennine whether tho recuestes inforsacticon

iz exeust. Ic.

in this case, Renitez received serial notices of tise
needed to resporyi from several SCINCL personnel. CP 139; 140;
174; 177; 178. Fach estiaate failed to expslain why acditional

sopilaiete o0 tine Lo resoond

was unreazonable given the clarity of Penitez' recuest, and
each estisate of tine went unmet. I9

As argued above, DPA Miller is a cometent lawyer skilles

ic Pecorcs Act." b 235, Thus, she was fully awa-s

of the 233" ~trict rosponse reouirenents and cf the
conseguencas of not coaplyine with those rocuiroments,. Yet,
Sespite ner skills and her awareness of the conss=ouences of

noncooenliance, she failed to v b7 o o

request as reculrec by the PRA, she one
reviewing rocusst after 1. wnd sne failed to

wroperly acviss her cliont, tolitor, on the resoonsa raouilres

by the Pen, Instead, she dust sicrly 2llowsd “olitor to




orovide Penitez with renetitious cooies sresaonsive recoris,

CP 142-169, and witnh serial, unjustitied noticeszs of aiditional

time needed to respond to his request. CP 140; 141; 170-73;

174

‘!\

There was no excuse for NPA 'tiller not to conply w

~r not. er total disregars of the

PRA's resmonse recuirements was an unreasonable and willful
felay in responding to Renitez' reguest. Such action is
certainly "wanton." Faulkner, 183 iin.App. at 105, ani "w=ll
short of what is reasonable under the PRA." Td. Therefore,
the County acted in kad faith when it failad to prouetly

respond to Renitez' public records recuest.

3. The County Acted In Pad faith oy
nitin;;uishinq Among Persons Reguesting
Putlic Records.
RCw 42.55,080 recuires an anancy to orovii s a ounlic

record te "any rerson." YAnc the PRA specific2lly forhids

agencies from distincuishf s ] anone sersons caguesting racorsis,

e

Delong v. Parmelee, 157 i'n.: F 28 035 (2010)

{citino 2Cs 42.59.000), reviow grantes, causs ranan’ad on orho
orounds, 171 winJ2d 1064 (2011).,
The statute specifically forbids intent, regardless

of whether it is malicious in design, from being
used to determine if records are subject to disclosure.

27.



o281 (R

(Tionasiz addel). Tlore, the trial courtts o0 U0 o

recordis, CP 329-32.

in ner c<eclaration, DPA "iller stabod:

fron. all the information I held, including the detailed
findings from the trial court in its 2011 order narrinc
release of the records to Mr, Nenitez, I determined
that nondisclosure was essential to effective law
enforcaement and to the safety of officers and informants.
In this casg, hased mtez! recort of 1aticietion
which I learnec fron DPA Johnson, the very hich risk of
rataliation acainst the under cover officers and
inforrnants, inclufing neichbors who provided inforration
ancut the gang's activities, oresentecd s concern that
persens wouls be unwilling to come forward witn
infermation to help in future investications.

hasis added). Thus, DPA “Hller user information

wiich RCw 42.56.080 forbids from beinn used in deterunining

whether rocords are sunject to disclosure

.

RUSH .

Cane = i
o XL anvorne 2lce

this

the sane reguest, OPR viller would not nave us

information.

™ITYR
P

takeon sucn action hord anyone =loe

Dne osane proueSt. s osuon, TPA Ciller Gdstinnudsiesd

28.



Senitez fron anvone elss aaking the sase recuost,

Oph ciller's decision to Sinstinguish Peonitez froa

~¥ el

the sane requecst, 1n viclation of the »on,

cther person
was a "willful" and "wanton” act. Faulkner, 152 wn.2np. at 105,
Therefore, the County acta? in bad faith when i “enie® Peniterz
the records by “distinouishing arong oersons rerusstinsg public

records.

. The County Actad In Sal Faita Unot
Tailec o Provicde Penitez With fn
Txplanation Of Yow The Claimed
“yeirptions Applied.

=N

"ihen an agency withholds or redacts reccrsis, i1ts resconse
'shall include a statenent of the specific exenntion authorizing
the withholdine of the recor? (or part) and a brief explanation
T :

City

of Lakewood v. Koenig, 182 win.22 24, 27, 343 ». 33 335 (2014)

of how the exarption applies to the record withhneld.,

(guoting RCi 42.56.210(3)). "The ~wrross of rha reguirement is
to infore the reguestor why the cocurents are being withheld
and provide for aeaningful 70T review of asency action.”

o

Go {citing PAWS, 125 ¥n.2q at 2?70; State v. Sanders, 1¢¢ ~ 7+

827, 846, 24C 2.3 120 (2010). It is ileoroper under tho ©BRA

Pae

to provide exowotion 107 0 ation in such vaogue terms that Mthe
mercen [is] shifted to the requestor to sift throuch the

statutes cited ... and parso out oeoscinle exooction clains,”
Lakewood, 772 v A7 2tQ5, The reneoy for vielstion of the D23

29.



sy o] lore to aocrief exslanation of how
clained exenption apslied to records racu-’ = w romestor,
is to consider & o w'e failure to ox»nlain as an aacravating
factor in awarcing costs, fees, and nenalties acainst agency.
Sanders, 169 “n.2? at 346-29, Yere, "olitor's letter claimina
the records were sexannt save no 2xplanation how the exemptions
applied, it sinply cited the court rule and statutes Molitor

o ma9

relied on., TP 233,

As sroet eoviousls, Y0 Miller is well skilled in the

2RA; tharefore, she was awara -t 42.56.210(3) reculired
an explanation of how the claimed oxemptions applied. further,

¥ LI S

as the attorney wio

hatt 2 duty to ensure that the resoonse complied with

reculraments of the PRA,  TTR, s o T e T

srcuse for thie.

AF Ay
oI a2n

sxnlanation of how the

iax? was ot o cilnnle nistaco, It was

an intentional sct w tne County to force Penitez to sift
throush the cleises oxeoptions an® ficure oot for hinself

P

woetiher tnoy wors valis an/or anclioo, Such a0 act 1o sosr

cortaaniy "want 7 Faulkner, 173 ., at 05, Therofore,

the Zounty actx! 1o =30 Taith when it failes to srovics




Jounty Is Liahle Tor Penalties
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Yousoufian IV Factors.
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“han avaluating oenalties, courts use the standar!
mitigating and aggravating factors crosuvlaated by the Suorane

Court in Yousoufian v. King County, 168 Wn.2+ 444, 229 ¥.2c

,
o

735 (2010)(Yousoufian IV). The Yousoufian ' ‘catine factor
are as tollows:

(1) a lack of clarity in the PPA request, (2) the agency's
pronpt response or leaitimate follow-up inguiry for
clarification, (3) the agency's cood faith, honest,
timely, and strict corpliance with all PRA procecdural
requirements and exceptions, (4) proper training and
sugervision of the agency's personnel, (5) the
reasonableness of any explanation for noncomgliance by

the agency, (6) the helpfulness of the agency to the
rayaestor, and (7) the existence of acency svstems o

cic and retrieve public record

The Yousoufian acgravetino factors are as follows:

(1) a delayed response by the acency, especially in
circunstances making time of the essence, (2) lack of
strict compliance by the agency with all the PRA
procedural recquirements and exceptions, (3) lack of
proper training and supervision of the acency's
personnel, (4) unreasonableness of any sxplanation for
noncopliance by the agency, (5) neglicent, rocless,
wanton, bad faith, or intentional noncompliance with
the PRA by the agency, (6) agency rishonesty, (7) ¢
punlic imoortance of the issue ty whicn the request is
related, where the imvortance was foreseeanhle to tns
agency, (8) any actual nersonal oeconornic loss to the
requestor resulting from the agency's unisconduct, where
the loss was foreseeavle to the acency, and (9) a
penalty amount necessary to deter future misconduct by
the acency considering the size of the asency and the
facts of the case
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To. avt 467-58,

Althoush these are the listed tactors, the Yousoufian
IV Court mﬁée 1t clear that it was a non-exclusive
list. asize that the fartﬂrc nay ov~rl¢¢, are
fFerea vnl as quidancs, nay not 2pcly svuelly or at
aze, and are not an exclusive list of
ap sropriate considerations. Additionzally, nc one factor
should centrel. Thess factors shoul? not infringe uren
the considerable discretion of trial courts to
deterimine PRA penalties.,

b5

In this case, there are three groupings of records.
Croupine documents when evaluating penalties is a stancdard
approach to handling cases with more than one viclation or
invclve the withholding of more than one docurent. “ow a trial

court handles its penzlty calculation can only he overturned

tor an abuse of “discretion. Linberg v. Kitsap County, 133

wWn.2d 729, 747, 948 B2 805 (1967). Troupings can be hased o
different factors including now aeny recuests were made, the
time 1t too o prochuce them, subject matter, amons others,

Yousoufian v. King County, 114 i Apc, 936, 242, (0 P30 5R7

(2003) (Yousoufian I)(rev'd on other grounds, Yousoufian v.

King County, 152 Wn.20 421, 437, 28 =20 463 (2004)(Yousoufian
II). Yousoufian I =7 II involved cicntoen niszine rocors:z

crounss into ven vroups, Yousoufian IT, 152 "m0 d40 tn, 4,

TRe Qrousings wers arates inte two types of JJocurneonts, Four

studios were witnheld, The Sccusents ware separate’ into the

Jocwurents wore cado unavailahlo tooyousciti

32.



Jid not asuse its hiscretion. Yousoufian I,

Sussecuently, {0 Tourt of Aspeals decide? Zink v. City

£R8, 286 D30 254 (2011). The Secision

of Mesa, 162 wn

involved 3 great nuaber of Aditfferent ant overlapoing recuests.

on

At ooorhonar " relevant takeaway i1s thar orousivg Das
a comron lecal error are not always supmortss when thoy o
not have in common the sawse nunber of cdays they were witnbhals,
Td. at 722. It is usually the trial court's Jiscretion on this
matter which derives the oroupinas, even if the croupinc is
cona by subject matter. Jee Sanders, 169 Vn. id at Voo,
Docurents can be grouped to look at the agency culeability,
the tyoe of withhelding claiined, the nunher of Jays withhel?,
the nature of the docunent withheld, why it was withheld, anc
any other relevant consideration. Here, thig Courl is entitled
to determine grouping because the trisl court has nct addressec

sl (‘)f

A

this 1ssu=. The grouning is hy the nuher of Jayes 2

cocunonts withhala, Trous T ic thoso sortions of thoe ascliconbions

WL Selzure oyl the warrants

rocuasting

the recussts that wors not orovides on Yoverber ©, 2017,

-~

withnelo 541 dave, T

ications anc/or

e 1T i the aor
authorizations to 1ntercept and/or recor. crivate conversations,
wilhneld 541 <ays, Troup ITT is the transcrint of =ny rocorded

conversations and/or comamnications, withhelt 773
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Toowisyy farst 2t the Yousoufian IV «witinating factors,

the County's actions necoato all miticaring factors with the

no lack in clarity in

exception of factor (7). Thers s

O o

Denitez' recuest. The county failed to cromotly
“heesooes no cood faith, honest, timely, ant strict camliance
with all the P27 orocedural reculirements ans exceptions,
Although DPA fidller was orocerly trained, snhe failed to
svorrios that training, and she failed to oroperly suvoervise
Molitor who she was advising on Nenitez' recuest. There is no
reasonable axclanation for the Tounty's noncorpliance. And the
County failed to provide the fullest assistance to Fenitez.

As for the Yousoufian IV acgravating factors, the only
factor which is case specific is whether or not there is an
economnic loss. This factor <does not apply in this case. Tvery
other factor applies, in spades, The county delayed 2 recoponse

well short of what is reasonable under the PR2, Tha County

eh

‘ailed to strictly comcly with all ~7 vhe Dot e

recuirements and exceptions, NP2 Filler faile? to prooerly

£l

sunervise Jolitor who sne was advizine on Nenitez' recuest,
oo e T e T T rhe ounty e Failure
to conoly with the D9A'e remuironents,

coppliance with thie 2P Lo dntentional, nealicent, wanton,

T

anc Jone in A - Conty was tishonest in orovisiine

Ponitoz withk U COoros o2 cpent e 18 not
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and in claining

»cuest in rlace of the recor?s ne reousst

it could not locate recordas which it later dicclosor,

]

of law enforcerent asencys' conduct is an imortant qublic

issue, and the iaportance of this issue was foresesable to

1

the County because the recuest to review law enforcesent records

is 2 cownon anc well known cecuest.,
duct bw the Tounty, and for Teiline to
crovide an oxplanation how the Counte's clainss exeastions
appliea,

Thers must be a n2nalty sufficient to deter future
iisconduct oy the County. Given the actions of the County were
waniton, in bad faith, and in total disrecard oo o Rz
strict reculresents, this ort ust send send the ressage to
tne County that it cannot sianly ignore the '@, TMe County's
deliberate cholce to 1anor: the leaw overrides all other
concerns ahout ninimizing any penaltv.

\

A T ntv's »

iz reranded, instruct the trial court to crovide an poronrists

. . . -
. A md e s : £y b sy
ST LTY Caven move Tactors

sCcrine’ noove,
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In this case, the cuestion of whether the Zounty actaed

sresente” uneesolved factual ouestions

wAary jutacent, Pirst,

Miller or Chief

litor icnored the PPA in favor of
cersonal or agency sotive to hide records," 07 240; 378,
Howsver, DPA Miller stote? in ner Soclararior Thear, TorgTer bow
cuidance, Skacit County had not had any PRA denlals reversad

and no penalties had heen nsaic. I wanted to keen that recor?

intact and not make a decision that would be reversed nn

XS]

appeal.'" Cp 22

Thes, this raised a cuestion of DPA Miller's wotivation

r

or cetermining that the records should not be releaser to

Nenitez. Yas DPA Miller genuinely concornet with conclying

with thwe P20, or was she more concarned with naintaipine the

Teounty's SPA racussts record intact? T0A viller's wotive for

acdvisine volitor to “oeny Penitez' request is relevant to the

izsue of bav taith, See Neighborhood Alliance of Spokane

County v. Spokane County, 172 uri 2~ 702, 717, 261 B 37 11¢

(2011) ("the agency's wmotivation for failing to disclose or

for withholdine Jocuwrente iz relevant ~ B ackion®).
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~otive

Accorcingly, hecauss a question of

for St toat the recorts shou o rolanes’ o

Benitez rowaine!, stner the Oounty actens in

' recuest could not be resolved

—- e oE a 51
172 “noion. 253, 262, 284

s setivation resmaiaed, ood

in Hat taith oculs not e rosol

at suanary ju
teconr’, rolitor stated in his Jdeclarotion that Linda

Pouton Lunuediately forwarded Tenitez' recusst to TFA Miller,

CP 274, However, Zenitez oresentad evidence showing that his
recuest was passad around hetween Jdiffersor people, CP 1395
141; 178, and that it was handlad by Yolitor un until he deniac

the recucst., Op 140; 170-73; 174; 175-7¢; 177; 17<. Thus, the

evidence conflictes ~nd raised an ierve of cradibility that

could not be resolved at sunuary

. Neighborhood Alliance,

. . _ : , Wiy
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1n denying Ponitez' records recusst. Faulkner, 173 n.nhoo. at

SNNIYY T P
SeiIAnge

coul? not e resclve’ b swuary tree trial court

srrec in Sranting Sswanary and ~Heaissal in faver of

tne County.
E RENITEZ IS5 EWNTITLED TO FRE AND COSTE

If tnis Court finds that the County acted in bad faitn,

'

Penitez asks that fees ann costts be arantel. RAP 19,1 oermits

fees and costs on avoeal 1f the anplicable law araots this

]
[}
9]
[
ot
i3l
8]
[
o3}

an appeal. The Washinoton supreme Covrt has
cetarinined that under the PRA, an individual who crevails

=ncy 1g entitled to 211 costs, includino

agsalnst the z

reascnable attorney fees. 24 47 ,5£,550(1); Progressive

Animal Welfare Soc'y v. Univ. of Wash., 114 "in 2. G&7, 790,

T LT a0 (1960)
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County acted 1o bad faith ans that -cenalties for

ko Penitez along

thrae groups of records st D¢ award
with fees and costs.

DATTD this 7th day of Dece:

Pocnectfully sueditted,

/a/t/w /)924/7(1—}-

Carlos 2enitez, Jr.°
.;pelldﬁt

39.
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DECLARATION OF FILING AND SERVICE

I, Carlos Benitez, Jr., declare that, on December 7, 2015, I deposited the
foregoing lant's Brief, or copies thereof, in the internal mail system
of Airway Hei Center and made arrangements for postage
addressed to:

Richard D. Johnson, Clerk

Court of Appeals
Division One ok
One Union Square ST
600 University Street o
Seattle, WA 98101-4170 =

A.O. Demny

Skagit County Prosecuting Attorney's Office =
605 South Third Street =
Mount Vernon, WA 98273 St

I declare under penalty of perjury under the laws of the State of Washington
that the foregoing is true and correct.

Dated this 7th day of December, 2015, at Airway Heights, Washington.

Carlos Beriitez. Jr.

Carlos Benitez, Jr. #715131
A.HOCOC. IPB"19‘L

P.O. Box 2049

Airwvay Heights, WA 99001



