
No. 73626-4-I 

THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

CARLOS BENITEZ, JR., 
Appellant, 

v. 

SKAGIT COUNTY, 
Respondent. 

--------------------------:~·\ 

ON APPEAL FROM THE SUPERIOR COURT OF THE 
STATE OF WASHINGTON FOR WHATCOM COUNTY 

f?1~·-. ·c-) -·, .. - .. 

..i::- : ' 
_--;·--,_.---· 

-a"•,!f;! ':·· ·-

:,·~: ~--,, - . 

The Honorable Charles R. Snyder, Judge 

APPELLANT'S BRIEF 

Carlos Benitez, Jr. #715131 
Appellant 

AIRWAY HEIGHTS CORRECTIONS CENTER 
P.O. Box 2049 L-B-19-L 

Airway Heights, WA 99001 

--



TABLE OF CONTENTS 

I . ASSI~ OF ~ •.•••••••••••••••••••••••••••••••• 1 

II. 

III 

rv. 

ISSUES PERTAINING 'ID ASSIGNMENTS OF ERROR • •••••••••••• 1 

srA~ OF 'I'flE CA.SE ••••••••••••••••••••••••••••••••• 2 

ARGC.JMm'r. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •. · 

?\. S'rAJ'JDARDS OF ::-?!"NICf·J • •••••••••••••••••••••••••••••• 9 

E'.. ,JUDICIAL PEVIBI·" CF A.i~ A.C:E•'1CY' S •i?SPJ':,J;~c:· '.LG 
A PUPLIC RLCJRDS ACT ;~>':cur::~'T I~~ !~fVIf".)lJ f·JI'r' 1 

ALL II,!F'.'.~f:t-!C'~S 'I'C' ?r ('~!\'S'T~trF.D Pl FWO~· C;E' 

TT !l~ COUl'!'I'Y IS LIA11[E ;:;'()S PO.:tl.l'IJ:,Tir:s :,FCVJ:~s 

rfr l\CT'ED If·J DAJJ FAITE • ••••••••••••••••••••••••••• i ~ 

1 • The Count 
Relied c:n Invalid l\nd 'Jr I;v1o;Jlicablc 
F.xemntions To Deny l)?nitez' Public 
?ecords Request •••••••••••••••••••••••••••••• 16 

2. The County Actec: In ·':1'.' ,.,,i ct'. :·'hen It 
FailerJ To Pro;;-,~,tl v F2sponc: To Peni t2z' 
Public Records "?.eauest •••••••••••••••••••••• • .?:.; 

3. The County i\cted P~ nar~: ~? itl-i ny 
Clistinauishinq ?\rnong oersons f'2qu~,stin~ 
l)ublic Recor~s . .•.....••.••.••••••••.•....... ?.7 

'1. '1'he County ActeC In T3a:". •.?hen It 1~'ail2t·:: 

To Provide Ge11itPZ t·'ith {'·; r'xola.nation 
~·f llow The Cla.imec C:Xemritions .1\ooliec' •••••••• 2L) 

5. Th•::> Countv Is Lia bl2 For P·2nal t iDs nc~cau:,~ .. ' 
It Act2d In ,,ad "'ai th; 'I'hPrefore, T!'i~> 

Court .Shoulc1 Lnpose i;::'(,nzilt ie~ Con-:L-::t•c>nt 
~..:it~. 1~=:~Y.: Yousouf ian IV r'act()r . .•..••......... ? 1 

()'f.l i r'P.~:~ r:.Y(}.:·~ l1X •••••••••••••••••••••••••••••••••••• 3 ;-

V. a::>NCLUSION 

i. 



TABLE OF AUTHORITIES 

Washington SUpreme Court 

(1997} •••••••••••••••••••••••••••••••••••••••••••••••••• ,~ 

:'.rouilh!t v. Cowles Dur•l'c1 co., 114 ··:n. ·, · 1sr, 791 

P.2~ 476 (1990) ••••••••••••••••••••••••••••• 17, 1 r 
·.:, 17, , .. .· -~: 

335 (2014) •••••••••••••••••••••••••••••••••••••••••••••• 7° 

~350 P:.2c1. (19C?3) ••••••••••••••••••••••••••••••••• · •••••••• 1(' 

301 (1998) •••••••••••••••••••••••••••••••••••••••••••••• 10 

0 .2a 135 (1094) ••••••••••••••••••••••••••••••••••••••••• 10 
r~ ;,...::i . :...' 

24G (1978) •••••••••••••••••••••••••••••••••••••••••••••• 13 

369 ( 1998) ( Li1.1stro,1: II) ••••••••••••••••••••••••••••••••• 1 J 

Lincfoer v. T\itsar: County. 1J3iin.Zc 77.9, 04£, P./,' 

805 (1997) •••••••••••••••••••••••••••••••••••• ~ ••••••••• 32 
1,.-·. ···, .. ' 1j. ·1 . . 

.. . 

Countv, 172 '"n.2r' 7D2, ?f.1 o.J( 11i:; (2011) •••••••••••••• Y 

.-~::9s, 2.': ?.3r.'.1 ,1/F {?:·)11) •••••••••••••••••••••••••• :--, 11, 1 

c;2:;, 115 ':.>.:k~ 31t; (?UflS} •••••••••••••••••••••••••••••••• 11 

ii. 



•••••••••••••••••••••••••••••••• 10, 11, 12, 13, 1S, 71, 20 

P.3a 1093 (2013) •••••••••••••••••••••••••••••••••••••••• 10 

Seattle Times v. Serko, 170 ~1in.2cl 501, 243 P.Jc 

919 (2010) •••••••••••••••••••••••••••••••••••••••••• 19, 20 

'.>pokane Keseard: P, Defense n.ino v. City of fpo\:ane, 

155vln.2d S9, 117 P.30.1117 (2005) ••••••••••••••••••••••• 1~! 

State v. Sanders, 1tJ9 Jn.2(! '227 240 P.3.J 12() (2n1n) 

•••••••••••••••••••••••••••••••••••••••••••••••• 20, 30, 33 

Yousoufian v. Kin9 County, 152 '.--.Jn.2ci 421, 9f' P.3cl 

463 (2004 )(Yousoufian II) ••••••••••••••••••••••••••••••• 32 

Yousoufian v. King County, 168 Vin.?.0 '!44, :129 P.Jd 

735 (2010)(Yousoufian IV) ••••••••••••••••••••••• 31, 32, 34 

Washington Court of Appeals 

A.earns v. ·iiash. State Dept. of Correction ., ""F. 

~-TL 5124.1hf! • •••• •••••••••• •••••••••••••••••••••• • ::?3, ~4, 25 

A;·Herican Fxp. Centurian Pan~ v. Stratman, 172 Vin.J\00. 

667 , __ r. 3rJ __ ( 2012) •••••••••••••••••••••••••••••••••••• 37 

Coroe.11 v v. :{011newick ~Ch(X)l l}ist., 91.1 '·Jn. ll. u::'. Tff,, 

937 P.2~ 1074 (199S) •••••••••••••••••••••••••••••••••••• 1 

9J, J32 P.3~ 1136 (2014) •••••••••••• 14, 1S, 23, n, ,,, 
'·· , 

313 P.3i ~57 {201~' ••••••••••••••••••••••••••••• 13, 14, 1~ 

iii. 



(2003 

Statutes 

T 
J 

11( 

,, 
• • • • • • • • • • • • • • • • • • • • • • • • • • • • I 

~ : . 

.97.l)Sri •••••••••••••••••••••••••••••••••••••••••••••• --1-~ 

~c~. 10.97.oGn •••••••••••••••••••••••••••••••••••••••••••••• 2? 

•'\_c • {~ ~~~ a 1 7 a ~: ? ;'"'J a a a • a ••• a a a a •• a a • a •• a • a • a • a ••• a ••••• a • a • a a a a a a 1 .3 
" 1 ......................................... 1 t 

·-:(.__ i:.:J..17.~12~) •••••••••••••••••••••••••••••••••••••••••••••• 10 

RCi 42.56.030 •••••••••••••••••••••••••••••••••••••••••••••• 11 

7r~~ 42.56.o7n(1) ••••••••••••••••••••••••••••••••••• 15, 17, 1·· 

42.SE.100 •••••••••••••••••••••••••••••••••••••••••• 1~,_ 

42.56.21( •••••••••••••••••••••••••••••••••••••••••••••• 21 

2c~ 12.sG.210(3) ••••••••••••••••••••••••••••••••••••••• 2°, 

c~ CC .-1 4 2 • 5· 6 • 2 4 0 ( 1 ) ••••••••••••••••••••••••••••••••••••••• 1 :: , 

:~C/: i}_:~. ~)t). 240 ( 2) ••••••••••••••••••••••••••••••••••••••• 1 (>I 

!-~_i:'--,, 4 2. 56. 290 •••••••••••••••••••••••••••••••••••••••••• 1 Q, 

..., " "'' \ 

21 

10 

m~. !?.56.S20 •••••••••••••••••••••••••••••••••••••• 11, 25, ~F 

?c·.:"1 42.5G.51i0 •••••••••••••••••••••••••••••••••••••••••• 2rJ, 

L~ 2 • :; ::: • .~'t ~"".: {"! ( 1 ) • • • • • • • • a • • • • • • • • • • • • • • • • • • • • • • • • • • 1 2 , 

!l) • .:::. (~ • ~~ 5 :) ( ~~ } • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • r· I 11 I 

1·?..:]S.:~(,_S •••••••••••••••••••••••••••••••••• 1 !,, H, 

Court Rules 

c ....................................................... 1 ' 

ii. • '"] • • • ,. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 1 ;·" .. I 

1:~r.~,.::i £:.7(r;)(~~)••••••••••••••••••••••••••••••••••••••••••••••17 

1-,~_. r; · · :; • ·7 ( 1 ~ ) ( "-1 ) •••••••••••••••••••••••••••••••••••••••••••••• 1 7 

iv. 



other Authorities 

;?lac'.: Is L,J.h1 1 .JictiCH1-~::.r~/ .................................. 13, 

Crc:ed_o1~l of In.fcr.-natir,Jn -~ct ••••••••••••••••••••••••••••••••• 1 £: 

Perkin::; F: ·,i 
' .. 

(30 1982) ••••••••••••••••••••••••••••••••••••••••••• 15 

v. 



I. ASSIGNMENI'S OF ERROR 

1. 'l'he trial court ern.?r1 in rul in::; t'Dt -:,;:1itc'"Z i;i': not 

rneet his r)un~en of provinr.; SV:agi t C:ount y act,-~d ill >,ac: L~i th in 

Pen1 tez v1as not en ti tL:''; to :x~n2 l tir~c>. 

,:. The tric=\J court ern':'d in qr:1ntinq su:r.ri::icy juc1ument 

ann '-~is:niss3l because there existed c/=:nuine issues of ·n1L>ri'1l 

fact precluding j u(kpient in f :iVOr of th,=: ,-:-:)unty. 

II. ISSUES PERTAINING 'ID ASSIGNMENI'S OF ERROR 

1. Did the County act in bad faith when it 

inv1lU Jn~':/or inapplicable e..xempti1~ms to deny :1enitez' public 

records request'? (Assigrnnent of i:;:rror 1.) 

2. Did the County act in ba( f ai t'.1 when it fa.i 18<"! to 

(_Z\ssignr.ent of r:rror 1 • ) 

3. Did the County act in \'Y.'l(1 faith hy c1istinwis>1L1c 

;::i,nonq \.Jersons :nal<ino siublic records reom:sts? ( "\ssiqrrn2nt of 

-;::r:::-or 1.) 

4. the County ::.ct in r::ad f:iit.h ;,.,ihc'n it foi1'2'.1 tc 

provir~e ?enitez with an expL=rn0tion of how the> clai:,ed 

anc:i ::'!is;:\issal w1lerc qenuine issues of '1oterial fact preclud2 ·· 

1. 



III. STATEMENI' OF THE CASE 

On ,June 17, 201 ~, :::'ar los c:eni tPz, .! r. ( 11 '<eni t'.:?:· 11 ' ; 

submitted a Public )ecords Act ( .~··,~.) r~-<~·1:· ·J· to LinJa ~outon, 

r.?corcls officer for th2 Skagit County Int·::>rloc;:i l 'iruc 

Pnforce.n2nt ~Jni t ( "0CI1F'U"), for recor~}s ;Jert.:iining to SC'IllSTJ 

case No. 09-TF049 ancl Benitez' criminal case. tn this reqm~st, 

Henit2z requeteJ: 

1 • . l\ny an"l ~11 aoplication { s) rec;uesting searct1 .=m6 
seizure, and the warrants 3.Ssociate<:1 with the requests; 

2. Any and all application(s) anc1/or authorizatioo(s) to 
int:-:'rc-oc't c-nc'./or n:::·corc' private conversation(s) or 
co.rrnunication(s); and 

3. P..J1y transcript of any recordE:.'<3 ori vate conversation (;;) 
arid/or cornmunication(s). 

ClerK' s Pape_rs ( "CP.") 110-11 • 

On .June 27, 2012, Detective L. Craig rt>sponc"!ed to Deni tez' 

records request, informing Benitez t'1at additional time was 

nee-:12C tc respo011 to liis request anti "[ th2yJ currently 

anticipate being able to responcl on or .3_round ,July ?.4, 2012." 

CT 139. Detective Craig gave no r2n.son why acc1itiom'll time was 

needed, ani he estimated arounc1 30 rJays to rr::-sponc1 • Id. 

Cln .July 2G, 2C12, afb~r T!etectiw~ Craig's esti;113ter; ti.m<:.:? 

to respond had t-~lapsec1, .S'.'F'f:f' ,.-.1--jaf, 1'or:1 r-.1olitor {"Molitor"), 

responded to Geni tez' recor!'.'l request., informing ~, • · ; i .· ... 

adclitional time was nee<3e<1 to respond to 1tis n~c::.uest an:l 

"[they] currently anticipate l'::>eing able to responcJ by 7\ugust 

3, 2012." CP 140. :-1olitor ·Jave nc reason why a<~ditional ti:Pe 

2. 



:1ays tc 

On Auyust 6, 2012, t''lolitor responded to r'enitez' re<::c•uest. 

In his response, f•~oli tor stated ( 1) that t 11e first install:r;ent 

of records was prepared, (2) that they anticipab:: neinq able 

to provide tne next instalLnent on or .'lroun('I ~:::eotemly:>,r 10, 2012, 

( 3) that they hac not l°"'2eD able to locate any transcd0t >Jf ·1'1'y 

cecorded nrivate conversation, and { 4) thn.t rh:c: ·""Ost of the 

records was $3.JG for 26 pages and upon receipt of fK.!yment the 

records v:ould be mailed to 5eni tez • CP 141 • 

On August 21, 2012, after receiving pay:ncmt for the records, 

i''.olitor sent ::ienitez 28 feges of oocunents. 'Tith the exception 

case "·1o. 09-TP049), tne ciocu:nents '.nl.i tor orovi'3.ed rertciinc~-; 

to 2urlin9ton Police 'Jeµarbnent case t·lo. 09-P()8177. Th?. 

uocu;nents consistt?.c1 of two tJlank paci,:s anr·1 rer.;eti t.ious cooies 

o.1 itor !Ht; provit~S':l were nonresponsiVE} to his rec•rn:~st. nenit1:-z' 

10tt<2r s<.~t forth an i t•2rniz'::'fJ list of thl~ recoc~s that he ~l.:K1 

3. 



that "-iolitor orcx!ucs tl1e reconls reouPstc-d. c0 170-73. 

August 21, 2012 letter, infon1in:,i ?•.)nitez tn,,,t a:Y;i tio1nl ti;:t? 

wa:::; neecle6 to n~spona to his lettE!r an:' "[tht-~yJ curn:-ntly 

anticipate being ablE~ to responr'l by Sei•te:her 2r3, 2t'12. 11 C'-' 

17'1. Y'olitor gave no reason wt1y :1c1".':itional ti-:-1P was rl(*Y-1e,~i to 

On OCtober g, 2012, after not recci vi nq a rcs;x:>nse by 

~ .. Ioli tor's estimated date, 3enitez sent r1olitor a letter 

inquiring <.vhy ~·1olitor had not !net iiis estir.k1te3 resoonse (]ate. 

::3enitez' letter informed ~~olitor t!1at :•1:·n,~F'US aclclitional ti:ne 

esti:nates to respon6 !1.ac been ;naoe without ::iny reasonabl2 

explanation, yet Penitez still hacJ not O..=(:.-n provir:1c-:.1 with thQ 

records requeste:1; that Pienitez hac provicler:l .nore than a 

reasonable a1l.-:>unt of tfo·ie for '·Iolitor to ~)rcxluce the 

that any f · ····-

be interpreted .J.s a c'enial of the_" records; :=l•iri, t.h.:~t if the 

records were not orovi:1ec1 witl1in 10 ,_·:ays, '"<eni t2z \.vouJ•, '.:)<? 

filin9 a conipl::iiot for violations of his riqht:: urn'er tlie 2:n1. 

CD 175-76. 

Jn octoh<: .. :>r 

iJolitor -:::'ate0' r)ctorx:~r 5, 2012, infonlinq "'•:'!nit<-=>z that ~(/'itio1v1l 

4. 



22, 2012." CP 177. ':olitor gave no reason why 3.dlitionnl tLne 

to responc! was needed, an6 he estinatec1 <:-:.round 17 days to 

On !Jctob!':'r 25, 2012, after ''lolitor' s estLnateo time for 

3°""nit.:~z' request, informing hirn that ar:1rJitional ti•ri.e was ne:~'. 1ec". 

to resoond to T?eni tez' August 21 , 2012 letb:~r and 11 [they J 

currently anticipate being able to respond by November B, 2012." 

CP 178. Chief 1•~cDennott gave no reason why acdi tional time was 

needed to respond, and .ile estimated arounrJ 14 days to respon0. 

Ic!. 

On r·~ovember 8, 2012, Molitor again sent nenitez the two 

documents pertaining to SCIDEU case No. 09-'I'F'049 which were 

previously provided on i'\ugust 21, 2012. r,blitor informed 

Benitez that 19 pages of documents were being withheld, claimin~-; 

they were e..xempt from disclosure oursuant to (1) court orders 

signed by Judqe 1veec1y on ~?arch 23, 2011; Mc1y 25, 2011; anc' 

October 26, 2012, (2) Surerior Court Criminal Pule 4.7, anc1 

(3) RC'\·7 42.56.240(1) and (2). :i·i 170. ''nHt-,r ~v r1c•i 

~r ' -
"" .... --A. 

records r-2c}uestec3. 

On \love,nbec 18, 2012, Benitez a;xx:-alec·; tne Octotx~r ?6, 

2012 on'er. C'P 193. On a9!x>al, r-:eni.tez -3rcirnx: that the :·'ctolx:r 

5. 



26, 2012 orrJ2r ( 110rder11 ) tJarreci him frO't obt.:linins fro.tl 

public agenci(;s records tha,t <:ff'2 .·;r 'Strn0ti v? 1 y ava il.:ti:Jle unr:er 

the Pi~A and that tt1e iJrder violater: 111ultiple previsions of the~ 

PP.?I., among other thin<?s. CF 1%. 

Hel ying on O'Connor v. f)::2et. of ~:oc. ?. r1enl th sc~rvs. , 

.'.tes;:iondent's counsel, A.O. De:-iny, 1 -;.rgu;::..,-• that the Orr-1cr die' 

not "conflict wib1 prece<~!ent that distinquis'.1es 1JE.>twe1~11 discovey 

Obligations and ?'.\!'. requests, II acknowlgiqin(J that r:.cnitez 11:r1ay 

seek pu~lic recon:1s ••• under the ;-:Jretrbl rules of discovery 

hut is not preclucled fra:i S€.>eking those records under the 

Public ·Records Act." CP 59(quoting O'Connor, 143 Hn.2c; ::it 907). 

PRA for LX).St-conviction . ~ i scove, ·. ven if a prot:>cti vs or'.Jer 

has been issued" anc! that 11 '.?CJ 42.56.290 r:Jocs not apply l::lecause 

the ~xilice reports, 1.~tc. were av:i.ilable tc '?enitez as ~retrL1l 

discovery." c:-w 59, n. 

()n l\ugust '1, 2013, while the 'tppe3.l of t~e 'Jn~er was 

pen::Ung, ,:o.enitez fil•:o>:-3 '1 lawsuit ::1c121nst Sk:ac}it ~ounty ("County") 

for violations of the !?Pl\. Ci:> 3. r=:enit2z allo.·~K?(1 that th>:~ County 

violatt?.Cl the PR/.. by failing to orovi ~f' va.licl cx21npti::ms for 

norY.cisclosur-,; of t:11:• recorJs ri2:Ju·2ste~', f:JJ.linc to .1~3··:e ;AJblic 

recon"cs ixo:intly avaiL1ble to T?enit-Jz, 

6. 



failing to ~:rovide nenitez t'12 fulh.:st 3ssistance, failinc1 tc 

ex9lain why the recorcls were not promptly ~1rcx1uced, failing 

to provide any justification for tlie estiiT:<i.tes of ti:ne nee:i<'>(l 

to supply the recorr3s, anci f=.l.iling to su~)oly tly~ F?corr'.; 

within the esti.naterJ time for production. CP 9. 

Further, l?enitez alleser! that t~•? County acter~ in bad 

faith by intentionally violating the pr'f', anci failinc; to supply 

the records requested, by distinguishinq aTon<:-1 tXrsons reqm~stins 

records, by substituting the n~coros r•.x_;ii·~'"'ted with nr:1n-­

responsive records, and l"Jy determining what information was and 

was not appropriate for Eenitez to tcnow. CP 9-10. 

On December 10, 2013, Mr. Denny informed ;:<enitez that, 

upon further review, :!"le had deter;nined the recorc~s coul 1 he 

released to Benitez witJ-1 redactions, and thus provic3ed Benitez 

with redacted copies of the recorcls, inclu,hng 3. copy of the 

transcript ~···!olitor claimed he coulc'! not locate. er) 20-91. 

')n Dt,_~01nber 23, 2013, after the County hi led to fi.1.8 

an answer to Benitez comlaint, 0 enitez filca for <1efault 

j u:l9;;;2nt ag3inst the County. CP 12-ii4. 

On January 1 £!, 2014, , the County filed its answer to 

Psnitez' canolaint. Ct> 35. 

On April 23, 2014, in the a9oeal of ti1e 'lctol::1t~r 26, 2()12 
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to notice <. r ~'1 opportunity to bt-::; h~·ar-': on t::c~ xoticr. .=m;'' on 

entry of the order. CP 196-97. 'The Court r2''Hnr:ie-.:i tc V:'lcate 

the order. CJ? 197. 

On June 20, 2014, t11e Court of l\npeals issue<_' its 

i··Tandate terminating review in the appc::.,11 of the October 26, 

201 2. CP 19d. Z\nc' on cTul y :::- ' 2r'1 Lj ' th~:~ .'::1.;.ac;i t County ~~UP~~rior 

Court vacated the order. CP 199. 

On July 25, 2014, '.lenitez moved for partial surronary 

judgment as to the County's liability for violations of the 

PRA. CP 90-101. The County did not oppose Benitez motion for 

su111mary judgment and conceda_i that it violatec.i the P~l\ by 

not releasing the records to Benitez. CP 213-219. The trial 

court entered judgment in favor of Benitez, concluding that 

the County violated the PRA, and reserved the issue of 

whether P.enitez was entitled to oenaltL~s. CP 221. 

On March 23, 2015, the County .rrnved for summary judgm9nt 

on the issue of ~d fait'1 an-:-:1 'J..?r diem ;;;enalties. en 223. 

fienitez filed a res;xms1~ to the County's su:nnary jucionc?nt ,notion. 

CP 310-4S. i\nd the County file(! a reoly to r;,cmitez' rescons,~~. 

CP 371-7(}. 

On \lqy 13, 2015, the trial court '112k~ its f1earincr on tn0 

County's surrnr.ary juc~~;.nent ;notion rr'"~'arrJin:' th~" issue of ::x:i.-J 

8. 



requirements, (3/ (;elaying ,~ n.?sconst· to ';c~nib?z' recorr:iz: 

request, ( 4 ) ... ,, 

(6) 

rea,uestinq public recor-'~', and ( 9) failinc1 to pr0vi,·k:- an 

e..xplanation of how the claitnec1 exen:::itions applie~'. 

Despite the evidence presentol:i, the trial court qr::mtec:: 

the County's rnotion for su.11.rnary j uc1g;r:ent on the issue of baC:i 

fcitl1 anc: per diem penalties. 'J'he tri31 court concluded that 

P-enitez failed to ;neet his 1J1r~.-· r.- ~)rovi119 the County actr~(3 

in bao faith, anr.! th<-: trial cr.)urt fmlf1(1 t~r:it 71eni tez was not 

<:mtitle5 to penalties. CP 386-87. 

:Jn ,June 11, 2015, ;~2ni b-):: fih::r:' ':is ~ !oticc~ of l\~r:x::::il in 

this .:1atter. CI? 

IV. ARGUMENl' 
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Animal Welfare Soc'y v. University of Washington, 1/'.l •1n.F1 

243, 252, 084 P.2n 592 (1995) ("l'l\i•:'S"). Therefon2, \' ''" ". ;.. 

bound ·-:~y the trial court's conclusions or factual fin::hnc::~s on 

Granting sumr:iary jtl''\;:nent is apnrooriate when the plc?.c'iin::;s, 

affidavits, interror,:iatories, deoositions an-:-i ~xhi'::·its show then:, 

are no genuine issues of materi2l fact. The moving oarty is 

then entitled to judgment on the issues presented as a matter 

of law. Havens v. c&D Plastics, Inc., 124 Wn.2(1 158, 177, f376 

P. 2d 435 ( 1994). V'Jhen reasonable mincls could reach but one 

conclusion regarding the claifFs of disput~ facts, such 

questions :nay be dc~terminec] as a :natter o! 12:.v. Corbally v. 

Kennewick School Dist., 94 1·ll.~t_'JIJ. 7JC, 740, 937 P.2d 1074 

( 1999) • l\.ny doubts as to the existence of qenuine issues of 

aiateri:il fact will he resolvec1 against the nov:=int. Magula v. 

Benton Franklin Title Co., 131 r·in.2d 171, 182, 930 P.2d 307 

( 1997). A ·naterial :fact is a fact upon which the outcome of the 

case depends, in r..hole or in ;JC1rt. Clements v. Travelers Indem. 

Co., 121 '.'1n2cl 243, 249, 1350 'P.2d 12')·'3 (1993)kit:-,t-1r,,-, r>ri.t+··"). 

'.lhen a tri::!l court xiakes a evi-'lenti.:1rv (k~ter;nin1tion on 

su1r•nary j ur1(Jinent the cippellate court conducts tho sa:ne incui ry 

as the trial court. Folsan v. Burger King, 135 1m.2c1 658, 663, 

951:' P.2d 301 (199B). 
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,Jur;rc:I..:\L '~.r:v·r~,,·.; ·.·_;r:i r\J~ _zv-~r~--~C''{' :~~ r;-;:-'3PC'}-..:.~_:~ -~r_l l~. 

PlJ-PLIC~ ·qF()Jp;-:;.~~ r,,~., ---i~~,., ,."" ___ ,,,, 1 1:-:; Q'FVI~iTi~'~' i·1~.iT'f'~ 

of PU'"lic offici::l:=: 311:: institution·;.'" O'Connor v. Dept. of 

PAWS, 125 ivn.2c at 251). 

r:1e pc-Or::le Of this StJte 1-"o 11')t Jl 1 - '- SDVc:'Pc~irY,tV 

to UK: cigencie~ t~1at sc:rve th1~,1 :. T'h,-:: ::::>?oGJ,", in c.:.-:>lc1~::;tiw1 

2:lutl1ority, c~o <;ive th<:>ir ,:cub.lie servants t 1•·~ 1-iqht to 
d2ci:.:1e W112t i::; c.fC..'C.Y; for the peo;:-;L~ to \no1:1 an'" wh'lt i3 
not •:;cx)c' for t:'l2r;1 to •::no•,,-. Hll:' fY:'<::1Glc: in'3L~t 0n r-:_",raintr; 
inEor:;,:~r~ so th.at t..!1t:.~v T:Jv .<1-o:·i1t.;in c::)ntrcl cv:.T th~ 

J_ i --<;I:~ l _l y (\.~Jn=_;t r11(?'C.1 .-.~n~-. i tS- -~x:::._-._ r;: __ ;t ic~n~. rlG rr8V11~l y 
constru;;:;.;~ tc :JP.::nct::::- thi."' cu':l ic '=1-...,licy. 

It i:: .,, 

c-J,Y:Jic r·"co.r(';." Prison I.egal News, Inc. v. Dept. of Corrections, 

II" ... 

[ .. ,_ .. , 
.... 
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snall ta1(e into '1Ccount t·y~ ·:iolicy of ti1i.~:: 

· pt er t.;Bt fre<-? anr3 open exa.:-,in2 tion ()f ,x1hl 1c 
re:::orr-Js is in t.~e nublic interr=>::::t, even thow;'1 :sucn 
ex:1_J1i11ation 1ncty cause ~:- , , · 
to oublic officials or others. 

:-1.':r ·12.55.550(1); Brouilletv. CowlesPubl'gCo., 114 -:n.2:' 

?Cir., 794., 791 !?.2'1 426 (1990){ 11Th0 a~:;ency 'lmst shoulCer tfil~ 

burc.•en of '.)rovins th?it one of ttY~ ?.ct' s narrow exe .. r.r.tion2 

snields th'.?. recorr~1s it wis:-1es to keer- confi:1enti.2.l."). 

(~. 'rHF CJ(f:\711Y" rs fJil\DLP fi'~~? p~\U\f.Jrrr--~~ ~")~~(~}\~)'_~~ I7' 
AC'.r::'D Pl 2AD i~AITr< 

A 11 ~Jerson who prevails" 11as "Jeen rlefine:". 1)y the 

\iashington Supreme Court ::i.s a f.)'2rson who ;r.ust S'~?k ju~~ici;.;l 

review to detennine that the clocun:•ents \oK>.re wronqly wit'1hel'..l. 

Spokane Research & IJefense FUnd v. City of Sp:>kane, 155 Pn.2c'. 

29, 103, 117 P.3d 1117 (2005). :'h0 Sookane qesearch Court held 

that filin.; need not be the direct causE' of the 5isclosure, so 

lonq as the court c1etentines that -11 s:c1osun'· h:id rx?en wronqfullv 

If!., at 102. ~ocd f:1ith is not~ rJ2f2ns'". Amren v. City of 

12. 



am.~ the most ti,11e1y possibl(-= action on reouests for infor.r:::ition. 111 

PAWS, 125 :·Jn.2c] at 252(c;uoting ?C'' 42.17.20 (now 42.S(i.100)). 

·rhis duty exists, despite tfiP fact tJnt "such ex2rnin3tion :ray 

cause inconvenience or e11barrass:nent to public officials or 

other. 11 t:?C:·J ·1?.56.550(3). And it is aruc•ant.ly clear that it is 

not for the agency to interpret the net: "[L]eavl.ng interpretation 

of the Act to those "'lt whom it W3S aimec.::: woul11 IJt-; the most 

direct course to its devitaliza.tion. 11 Hearst Corp. v. Hoppe, 

90 \'7n.2c3 123, 131, 580 P.2c1 246 (1978). T'1ere is no ~viqqle 

rornn for an agency - it ~nust fulfill its obligations under t·.~1e 

PRA. If there is question, the agency must seek clarific::ition 

fro.r; thP rec]uestor. 

Ro,~ 42.56.565, the statute which r'?Ouires f:Jad fait'1 on 

the part of the a9ency before 2 court can r;rant Pf"nalties to 

an inmate does not define what b.:~/'l faith is. our courts haw~ 

c~eterininec1 that a. sh0win0 of hx; f:.li th nee(1 not n:>quire an 

inL'ntional )2'6 act. See Francis v. Dept of Corrections, 17.•: 

It tlicn cc.:i.lS.F i:T y·' ·' 

J. ·: 'i "."1 i •. 1 
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Francis, 17'.J '.,in.i~,o,) at 4G5. :1.::ivinq rejL,,ct.~r·' this i'l.rothK~nt, it ----- '·' 

sovereingty. It also lcx::kr::-:.1 at ho•,.; it is int,,,rprete'' for ti1e 

requester to protect the pnblic interest. Francis, 17:~ :·in •. :\-x). 

at 466. Tt concluded that inmates are entitlee tn cBnalties 

when an asency does not conduct a reasonchle search but not 

wher: making a simple ;nista'<e or following t!i2 law 2s it exist;);'' 

~:it the tiine. Id. 3t 467. 

t:ivision Three was next to interrir2t oc.'' ,12.~-)S.SG5. 

See Faulkner v. Wash. Dept. of Corrections, FJ '.Jn.i\'.:)'.J· C)3, 

332 l?.Jo:; 1136 (201:1). In Faulkner, th? Ccmrt ::;rovir2(~ furth)r 

I!'. . 
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(_..1-f 3! r1.i·:.:r:·.~·:c .L·.~·\.7 :·J . .., '1 .. :-. \' 1 

a finriinq of a wanton or ~vil 1 ::. l act: or ornss1on '::iy t:l(? c~c;ency. 

I6. The Faulkner Court .::ux:>lied '.'.L~c',:' s T,:::iw Dictisnary to <'11::>f'i n<:· 

these terms: 

11\.1anton11 i~ definer·; a~~ "[uJnrea.sonably or i1=:>liciously 
riskin9 narm wnile being utterly in(lifferent to tl1<:; 
consequences." Furt~c::-, 11 [i•:]2nton <'iffers fro:; n•ckles~; 
t)oth 3S to thE~ actual state of ~1inc"J .J.ncl as to th.e CJeqr.ee 
of culpability. 0nc actt:Y; 'vantonly :aay r'f> creatinc.; no 
greater risl< of !'larn1, l)ut he is not tryinJ to avoL' it 
u.nc~ is in:3ifferent to whether hc.r:ri, results or not." 

Id. at 103-04 (citing Black's Law Dictionary, 1719-20 (9tri 

2009) (quoting Rollin M. Perkins & qonalc1 :'-J. Doyce, Criminal 

Law 879-80 (Jd £..>el. 1982))). Putting it :rore succinctly, 

"[p]enalties are owed when an agency acts unreasonably with 

utter indifference to the pur;:-..ose of the 0 Rl-1. 11 Id. at 105. 

'rhe Faulkner Court encorserJ the decision in Francis: 

"Francis is an exatnoh~ of a wanton act made in i::ec! 
faith--the agency knew it had a duty to conduct an 
adequate search for the requested recorrls lmt insteaG 
performed si "cursory search anc:.1 ·delaye<.'l disc losurc, 
well short of even a cienerous rea·:linq 0f wha.t is 
reasonable uncer t~1e o::i,\." 

Ici. (citing Francis, 17.r\ r·,n.'\p:.::· :1t SJ) • 

. ~enitez will fir~<· show tt1at t'1{~ County is liable Eor 
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consi•Ser in c1eterininia; the r.>~n::ilty 3:nount. 

1. T;1e County 1',ct'2'' In nJ"' ;,..c>iti1 :::1en It­
.,r": 1 L·'' ~'n Inw1liC ?\.n:~/'Jr Inc:mpl ic:1bh' 
>:oxe,r.pticns To ~?Y-W ""-'ni t2z' '::"'ti~:lic 
~E'Ct"Jr,:.i-._; r·'f.?~l1~·-.:t. 

'' '1. < 

because Crf: 4. 7 clic 1 not qualify i1S "l.!1 "other sL1tub=>" exe::;otion 

fron rhsclosun-~. 

Tlie "other .statute" exe:nption incor;nr,Jtes into the l\ct 
ot:her statutes w~ich exernpt or prohibit cHsclosure of 
specific information or recon's. °CP .;2.17.2G0(1). In 
other words' if such nr·-,, ·r ': '..: .: tutes 'flesh with tl1Q i\ct' 
th~y (J_t·)t.,.r.3tt~ t.c' ~~l.lpf·l.r:,nf~r:t it. ~:{)\rJf·?V1::;q:·, int~~~ ::~\,·~)Pr 

of a conflict between tl1e ~.ct r1Dr.°' ot11C:'r St?.tute, tf1e 
:)revisions of e1e f\.,ct qov-2rn. "C: 4:?.17.920. Thus, if 
anoth<~r statute ( 1 ) :-1oes not cunf lict with the r..c+ • rr 
( 2) <:~itt1er Pxe;n~;ts or ~::;rohi'nt.:: chsclosun" of ~'Jf~c1f LC 
8Uhlic records in th'2ir t::·ntirety, t•1,~n (J} t;,2 inforn;:;tior: 
,_,,.::,y ':Jt"' w1t'1held in its ·2ntj ·.- · blithstan:'in::; the 
r:sxiaction rec_1uirernent. Tl-if' rule a;;plies only ta those; 
cxeff;otions explicitly i'°k"'ntific>r:; in other st21tutet:; i b~ 
lan}Ui1qe (}oes not 2llow a court 0 ' i:n••l y ex2r:1•)t:ions 
i·mt only allrn·,;s ·ific exemntions tn st:'ln~. Brouillet 

,,__.··l Publ' Co 111 ')' -r--·· ·r·· 7···1 - ,, ,-~~ v. \..UW es g ., '· >··:n.,_,-. /_-;-'.., ._·..1t1, '} •)./·.- ='/~·' 

(1~90). 
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information fr<Ji:i disclosun::. l\ g(?neral reference that does 

not specifically make tl-ie records confidential or i?xerrtpt is 

not sufficient to apply as an exception to the general ;:)()licy 

of open reccrds. Brouillet, 114 Wn.2r at 800. 

Here,, DPA Miller advised Molitor to -'lpqy i?enitez' n=>cof:-1s 

reouest becausE~ she "thought" RChl 42.56.070(1) "woulc~ a,.:;ply 

:.:iecause the Skagit Court's order was a Jiscov~ry orc~er i .~,., 1:~~ 

lm0""r authority of 3 court rul2. 11 C'P 280. ~owever, Cr?- 4.7 

does not specifically exeinpt discovery records fron1 disclosure. 

In fact, CrR 4.7 clearly allows a defense attorney "to provioe 

a copy of the materials to t~e defendant after :naking ar:ipropriate 

redactions which are approved by the prosecuting attorney or 

order of the court. " Cr?. 4. 7 ( h )( 3 ) • 

Further, the trial court's general reference that it 

11 [g]rants a protective order under CrR 4.7(~)(4) relating to 

any discovery materials, law enforcement reports and investigative 

materials in the possession of defense counsel, the prosecutirn:; 

attorney or law enforcement," CP 332, was "not suffici2nt11 to 

apply as an exemption from disclosure. Brouillet, 114 ~''n.2(.:i 

300. The "other statute" rule 0ic1 not allow the trial court, 

-- II' 

'l< '.::..-;: 
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~ecausG CrR 4. 7 3llowed for d isclcsun? ot the rt="cor,.is 

i::ienitez was seeking and the trial court's or':ler c!i•.:1 not ,ri.:ik:c 

the records exempt from disclosure, RC\.-1 .12.56.070(1) did not 

apply, and therefore the re<·,-"~., were not exe.npt urY'k?r that 

exemption ap9lied. Yet she relied on t!ie invalL:-~ a.nc1/or 

inapplicable exemption anyway whPn she .3\''!vised ""olitor to 

deny Benitez' recon'ls request. 

Second, '~c., '!2.56.290 did not apply l.Jt.__~ause the records 

were available to Benitez. ll.s used in the 1?~1\, 11•~isc1_very 

exenptions" re.fer to those l7taterials that woul(~ not tX::? subject r',. 

~·:ro-;uction under the 1"ules of Civil procei!ure or other applicaol-~ 

rules or statutes that would prevent production of ::naterials 

during the course of a 12gal oroceeding in a :·vashington court. 

See Limstran v. IadenWrg, 136 '.'l)n.2rJ 595, 60'!, %3 L'.?.•1 (199:;) 

(LLr:stro.n II) (hol,Jing thf!t th0 rd,,; ·1 rules n:•fccr1?-:.~ to in 

('ivil rulc:::s for :'3Ll".'<?rior court, C'--: ::;"). 

i ~' <1 party but vihich r<~corr:~ woulcJ not bi::> ::i.va i 1ahl2 to 3not 1-ier 

party undt:--r the rulr~s of pretrial r<iscovery for cause ;::,en:~inr} 
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<ccor1:-o r~levant to a controv:?rsv tn whic'1 :m ac;ency 
is a. party '.3.rc~ exei1!pt .fr·(Y.:-t pu~~Jlic 

und2r the Puolic ['<ecods] :-ict if 
net 1x~ avc.ilahle to anotner ;Y1rty 

co;~yi'.1;' 

t 11os':' n?cor:~s woul< 
ior court 

con ., ' ' 3 .1::; rules of pretria.l ciiscovery. _ · 
the records woul(: not be exeT:pt 
to 3noth;:~r pa.rty unc:er rules of 

if they are availabl0 
pretrial ::-iiscov21y. 

O'Connor, ~ 43 '.vn.:-?,J at 912. 

records \vere available to ~enitez as pretrial discovery, RC>.7 

42.56.290 did not apply as an exernotion · :-· ure, " 

if a protective order has been issued." Id. 

O'Connor was available to 1JPA '."iller at the time Penitez 

n.ade his records request. In fact, nP.7\ r::iller cited O'Connor 

in her declaration as control line; authority. CP 2PO. 

O'Connor, 4:'.56.290 not 

ap;ily. Yet s:K~ relie<3 on tt1at stG.tui 

-,.," \ . \ -~ ':"'. 

~c,·; 42.:;6.:240(1) "ceas~"'s to 3nnlv cateqorically 

cn:ffqinq (i\c:,~i,,,ion. 11 Sargent v. Seattle Police Dept., 179 1111./,'l 

376, '1Ci2, 31-1 r:>.3;1 1093 (2013); Seatlle Tines v. Serkoo, 170 

'!n.2r~' 5:31, ~+,i, 243 n_y; ':11c1 {?010); Cowles Publ'g Co., v. 
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Spokane Pol' De t 130 '' 'H 47..., 1°1 9r-7 a 2' "'(.:'") (1 ')C'-.' ice p . , .J 1t1n. J'-', t'., '" ..... ) , . t ·. _ •• c~ "~ . .-~c ·-_ J';~ 1 • 

r•Jhere the exemption does not apply c.:itegorically, application 

would depend on a "recorc~-by-reconl analysis, with the requesb:Y3 

records subject to in camera review by the court." Seatlle 

Times Co., 170 Wn.2d at 594. The burden is on the agency to 

establish that nondisclosure is in accordance with one of the 

PRA's exemptions. RC\r7 42.5G.550(1)("The l;urclen of proof shall 

be on the agency to estal::Jlish that refusal to permit public 

inspection and copying is in accorCJance with a statute that 

exe.'npts or prohibits disclosure in whole or in part of spec.if.le 

information or records."). 

Here, Benitez' case had been prosecut:~-!, trL~3 to a jury, 

anc was on appeal at the time he 1nade his n .. :.cords request. 

DPA Miller was aware of this information. She also had av;-:iilable 

to her the atove judicial precedent holr3l.n? that :)C'.,J 42. 56. ?4U 

(1) did not apply categorically ex(~ff·nhn': the records n.c""lt-'"'/'. 

requested, anr she was awi'l.re that the burden was on the '::'.ounty 

to establish that nondisclosure was in .~ccordance with the 

available to her, · r .Jdvise '~olitor to pursm~ one of the 

'! • 
. J! 

.... , .. 'f .• .... -. ""'\ /' .... ;_ ·~ ~ .,,_ j. .. . ' t •• -+ 'i, 

. - <Le2se<' to ''•~ni tez • 
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i11 tneir 2ntirety. 20' 42.50.2'10(2) ::::·roviccs orotecti.on of 

"clisclosure woul;J endanc;er any oerson's life, physical s2Ecty, 

or property" or where the witness n:~crut~sts nol1'.1isclosurc. Tl-i•~ 

burden is on the agency to sf-J.ow t~1at ("isclosure wot.:l:i en:~anqer 

a ty:?rson's life, physical ~ .-!~cty, or ~JroCX?rt·y1 1 or t~at a iJJi.t11es~ 

hac requesV~d non6isclosure under PC'! 42.S6.740(2). ="?C:.J 

42.50.550(1). 

JiO\vever, if a [X)rtio:1 of a r2coF: is exe,.r:pt from disclosure, 

but t.r-ie rest is not, an agency generally is required to rec:iact 

the exei11pt portion and then provide the remainder. qcw 42. SS. 21 0 ( 1 ) • 

In general, the Public >:ecorcs Zl.ct does not allow 
withholding of rccorC::s in their entirety. Inst.ear•, 
agencies must parse individual reconis anc: must v.ii thhold 
only those portion::::. which come under a sp·2cific 'C'Xe:nption. 
Portions of records whict1 do not cone unGer a specific 
exemption 1nust be disclosec·1• 

PAWS, 125 '.-in.2d at 261 (cit?.+1 m!"' orlittPli) • 

. , 
·~ ,· 

·- , 
~ 

, 
F'··~·-. 1 ·~, .. ~. ·' ; !''. .; f - -· 7. .. "\ :· . 

t.rie porU "!is of tht.:' re·:"Orc1s which wc~re not '2Xempt be di scloserJ. 
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\ 3 the County assr=rte~~ -iJelow, the C'lF.>stion of ha{' fait-'' 

·"."OV i. ,-ip,j 

tne lec:;al cL:ivise to "clitor t'rt.:~t r<2sult?.:' in the denial of 

arivising "[her] Skagit County clients on tf--:e [P?l\] sincr~ 20C3 11 

and has attendd numerous ?R}•. semirvi.rs an:-1, because of h~:;r 

traininq, 'kF~ qualified to provirle trainincr on the PR'I. CP 

277-713. 

In this case, the statutes and d -~1.--1_-1 T--'ce0ent were 

clear that the exewptions DPA :<ill·'r -l L: ,- '>'r:t--, H, 

'i. 

instea(>, 
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h'i tI1 the PP.!\. She knowinqly reliE~c" on inw:llic'' ::i.n_~/cr 

inapµlicat.le exe::iptions 1n a~,visin;::; '"olitcr t~::it ' -;: 

certainly \-; -~ · 

or maliciously risking h-'lrrr: while 'Jeinq utterly in•'iffen~nt tc, 

tl1e consequences" of noncompliance with the n-~uirements of 

the PRJ'I .• Faulkner, 1 :13 ;-vn •. l'\op. at 1 OS. T(ler2fore, the County 

acted in tao faith when it relier] on inv-;1J.i :;n:~/c,r in;-::;r~l i::::-' "l: 

':'Xc.r,ptions to deny Benitez' public recorrJs request. 

i'\c1di tionall y, Di.vision 'l'wo of this Court, recently ~12 le~ 

that an agency acted in bac faith in denying oublic recorC's to 

a requester wi1ere the agency had no ric_:; 11t to rely on anothtor 

froT1 disclosure, n.n0 the agency relieJ on 311 in<'iefensF~le 

fOSition for withr1oldin9 recods. Adams v. Washington State 

Dept. of Corrections, 2015 ,;.;r_, 512,11GB. 

In Adams, the appellant, Decarbnent of Correction8 ( 11'XIC'11 ), 

~ltion wJ.s cxe~l'lrt fro~-, 

the F 
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not. ab.1C::e cy the 1.ntrcl '::~ inter ;:.~.i_::1 t inr•. Adams 

the authority to ac1rninist·2r all ' -- ·~ .~ 

···er which encompasse:~ tlle 

records which are the subject of •~C'd 10. 97, t':-·e "".)C '"iilS 

reasonable to n:_,ly on th:~' r;;sp' s ,JOsi tion. 16. 

T'he Court of 7\opeals held th-:i t t •·. ·v C J·· ,_- ricy:t tc 

rely on the position of the state patrol in c'letePdng 1.vhetner 

t.'1e ra--;uested records were exeiuot frcx:1 c'lisclosure. Adams at -~ 

60. The Court reasoned that un6er the P"RZ\, "[t]he aoency ;'tust 

s:1oulder Ulf} burden of proviny th.at on2 of the [ 1\Jct ',"° r10rrc,-;­

exe.nptions shielr3s the records it wishes to kE:(~p conf i(;(!nt ia 1." 

Adams '.'lt r.;e; k:11oti·:~ Brouillet, 1 H ~-ln.2d :'lt ?S1). 

The DX also arcmed that standing alone, an aqency' !:' 

n~liance on an invalic~ ':t:i2i ,,. frr ·1nrr~} lo:"~lff? is not a basis 

for finrlinq bac faith. Adams at ;· :'". The r:oc souc,ht tc sh,')W 

that its ;::osition was not "farfetche.l." Id. T;1e Court rejecU::ci 

tne [J.::X: 1 s arc1wnents, i-1owever, anc'i up1-iel3 tl~e tri;Jl court's 

findin~J that the m2 1 s reliance on an n, «c,fensible rx>sition" 

to wit1hok; t11e records l\6a,ns r<?cuestr~i:': vH-is '~ ':13.Sis for fin·i:t:r? 

1-i:K1 faith. Adams at :1 56 • 

.Similarly, in this c.Jse, -,t ~ ··-n1er rd iPr3 on th0 trial 

court's ;:osition thA.t the recon:!::~ nr~1-~1 not 
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11 [r]el1unce on an invalLi 1)asis for nonrlisclosuFc', c:::c long :1~ 

its invalic:ity, is not a culpahle act of 'J<l.d faith." C? ;'4J. 

' 1 ', ~; ~ 1 1' . • .. 
• .. 

i?urtner, t 1e County later concedPC'i that r;_'2nyi!r: '::~ni Ci'~·-' cccoc· s 

recuest violat:o~~ eie P·~t\, CP 213, arn·: the trial court !°oun:' 

that the County violate-::1 the PPA. '; ;.-.~- ., ;·:· 
I -' "::· 

Therefore, this Court court shouE finrl that thP County 

2. 'l'h2 r.-:ountv ?\cte:'l I11 "ac' F'c>it)' <hen It 
Failed To Promptly Pr~sl'.X)nC To "enH.ez' 
Public Records r.;eouc~st. 

tnc full,2st assistanc:? to inquirers anr· t•12 <:Dst ti,rn~~lv cossi' '1'.' 

rPc:.icst. Yousouf ian v. Of fie of Ron Sims, 1 F? : 11. ~ ·1'1 <'l , •l c·:,, 
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or (3) denyinq tr1e n"?qu-2st. RCW 42.56.520. The aqency <:Yiy 

have additional tL·1e to res~x-mcJ if it nec(i~; to (1) clarify 

the: intQnt of the request, ( 2) Jocat1:>. an(~ assembl·? t~K" 

information, ( 3) notify thir'} cartie!; or asenci<?s affecb:,c1 ')Y 

is exempt. Ir3. 

In this case, Penitez received serial notices of ti.he 

needed to respond fro1:-, several SCI1)CU pE:rsonnel. CP 139; 140; 

174; 177; 17B. Each estimate faile6 to expldn w~1y aridition:::'l 

'1h3S unre2sonaole given the clarity of ?enitez' request, .:md 

each 2sli,raL: of time went Ull!l1l~t. Id 

As ::irqued above, DPA "1iller is a co:ipet2nt lawyer skill12c: 

in the 0·J·.~ic Pecon!s 1\ct. 11 CP 235. Thus, she was fully i.lw.r·,~· 

of the ?S'.l\' ·trict rc.•s::x:mse rc·quire;t£•nts and cf t:12 

-., , ... r .·~ "'~.;: t - ' .- ' • , •. 1 •• - I 

' 1. ".nd sne f,"lile:' to 
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proviC:2 '~'eni L~z v:i th rc:.>ceti tiou~:; conic..:>" 

CP 142-169, anr: wib1 ::>.:ri:il, urrjustifi~;r'i noticc=''.3 of -:i•;ditionaJ 

til:ie needed to res;:onCi tc his request. Ci' 140; H 1; 170-73; 

174. 

There was no excuse for np,1\ '1iller not to comply with 

Benitez' rccorcl~ n":'Y"''.+- 0 :r not. 1er total clj_sregarr' of t'.-1E~ 

PRl\' s resi;x:>nse requirements was an unreasonable ano willful 

delay in resr:ondins to Renitez' recruest. Such o.ction is 

certainly "wanton. " Faulkner, 1 2 3 ; ·Jn. App. at 1 0 ': , :m : "w?l l 

short of what is reasonable under the PRl\. 11 Id. Therefon", 

t:l1e County :.:ict'2C1 in bad faith when it faiL~,: to ;Jrat:<Jtly 

res('.Jcnd to Penitez' public rccorc's request. 

3. ·rr1t.:: c:cHJr1tv 7\c .. te::J In ··-,ad ?aith :-"\, 
I'itinguishinq l'1f!10ng Persons ?ec,'UestincJ 
Public Recorc1s. 

record to 11any r:erson." 11 l\nc' ttie ·x7~ sciecif ic3 l1 y forfiic1s 

DeLong v. Pannelee, 1 5 7 . ri. • 11Q, 14G, ?3G P.3~ 93~ (201J) 

~;rouncls, 171 1:'n. 2d 1 c:n.-t ( 2C'11:. 

The statute specifically forbids intent, regardless 
of whether it is ma.licious in design, from being 
used to determine if records are subject to disclosure. 
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t!1e rec:ords. CP 329-33. 

In ner (~eclaration, !JP.?\ :''ill0:::.- state":!: 

F'rorH <lll the infor;ration I heln, including the detailed 
findings fran the trial court in its 2011 order barrinq 
release of the recorr~s to Mr. T1Emit0 z, I detennined 
that nondisclosure was essential to effective law 
enforcement and to th.:: s.'1.h~ty of officers n.nc:l infon.:ants. 
In this case, !)ased on !·'.r. Penitr:'z 1 r0cor·~· of i:1tLi '::::tic;n 
;,,;hicll I le2rnf.~; from \:'lf\!\ ,"Johnson, the very hi~rh d ~~"-: cf 
retali<1tion asainst the under cover officPrs ar11-: 
inforna;1ts, inclu,5im; neis1hbors w~o orovi.<k><:~ information 
about tho qanq 's activities, 'Jresentec: a concer:--1 that 
persons woulr'. be unwilling to come forward wi t:i 
infor;·,at.ion t<.i '1el1,-: in future inw~stiqatiom;. 

infcm:1ation. 
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records. 

4. ·rt1e County l\cte(~ In ca.:.1 r.-'3it-1 ';~1 .. ·in .Ct 
?cule(~ i'c> ?rcNiC'e Denitez '.'7it~1 r;n 

Explanation 0f rr:Jw The ClairnecJ 
J:'xe;r.ptions ApolieJ. 

11\·Jhen an aqency withholds or redacts recocis, its resc.."<JnSE? 

'shall include a sta.te,nent of the srx...sci fie E?xenotion authorizinq 

the witht1oldino of the recor'."3 (or ;iart) and a l)rief explanation 

of how the exe1Lption aopli<:>S to the recorr.'1 withhek'. "' City 

of Lakewood v. Koenig, 182 \in.2'-1 d4, 87, 343 D.Jc~ 335 (2014) 

(quoting ~C'i; 42.56.210(3)). "The .'•.1r;:os:' cf th~ reouir<..>ment is 

to inforn; the requester why the? i:-':ocua~ents :=ire b-2inc, vii th!1e1,; 

review of 2-'}Pncy act ion." 

fo. (citinc; PAWS, 125 '.''n.2r': at ?70; State v. Sanders, 15~> 
....., --, 
(I• 

H27, L>16, 240 P. 3::1 1 ?(' ( 201 (I). It is fo1t-,roper mir'Ier the, PPr, 

statute~ citcx-' ••• anr_'' parse c~ut possihle c~x::,~.nl)tion clai :;s." 
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factor in awarc:in; costs, fi:?<~s, an::i r-J(_~nalties aoainst aoency. 

Sanders, 1F.'? '"In.?(" at 8<1G-,1~1. rrere, 11olitor's lettc.>r claLnirt-..i 

P.?..l\; th2refore, siK' wa::; awar2 

:ln exolanation of how tl1e clai1 ~1er 1 0xemr>tions 2p1;liec1. F'urt':.:~r, 

as the actorney wr10 " j---lC. Y }n_::-;~;--~' 

:=cw:;e for thi~0 • 
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5. > .. :.:ounty Is Lia'<Je For Penaltii::s 
'lecause It l\ct~"d In C13rl ?::'Ii th; 
Ti12refore 1 '!'his Court St1oulr..1 I,11f:X)S•:: 

?enalties Consist2nt .,J..e~ -~r,c0 

Yousoufian IV Factors. 

;,!hen •:::v21luatino .x=na l ties, court:: use tl1e st?mdar< 1 

Court in Yousoufian v. King County, 1 68 '.'?n. 2(1 4 4 4, 229 F. Jc: 

735 (2010) (Yousoufian IV). The Yousoufian ; • :oatino fact0rs 

arc as follows: 

( 1) a lack of clarity in the PP!\ reqm?st, ( 2) the agency's 
prompt response or le.Ji ti mate follow-up inquiry for 
clarification, (3) the agency's good fait'l, honest, 
timely, and strict ca:r.pliance with all P?l\ procec1ural 
requirements and exceptions, ( 4) proper traininci anc~ 

supervision of the agency's personnel, (5) the 
reasonableness of any exrlanation for noncompliance by 
the agency, (6) the helpfulness of the agency to the 
requester, anc ( 7) the existence· of ac;ency systt-:1~ 1.s t•) 
tc::cic c:mc' retrieVE~ f::iUblic re•cords. 

The Yousoufian a9gravatin::;i factors are as follows: 

(1) a delayed response by the agency, especially in 
circumstances :raking ti1ne of the essence, ( 2) lack of 
strict C0.11?liance by the a~;ency witl1 all t'1e ppj\, 
procedural re.;uirements anc~ exceptions, { 3) lad~ of 
~)roper training 30(: su,Jervtsion of the i.lnency' s 
rersonnel, { <1) unreasonableness of any explanation for 
nonca.:'.pliance by the agency, ( ~j) neqlic=:ent, n~cl2ss, 
wanton, ba::l faith, or intentional noncanpliance wit!1 
the PRA by the agency, ( fi) agency rhshonesty, (7) h 

public i1m,:.10rtance of the issue tn whicn the reCJUi':"st is 
related, where the iml.X)rtance w2s forest:ea!1le to the 
agency, ( B) any actua 1 r..ersor.al c~conoinic loss to tht::1 

requestor result in'.'! from the a.qency' s r:isconduct, where' 
the loss was foreseeable to the 3aency, anr: (9) :.:i 

pr.malty amount nec<::ssary to cleter future !nisconr3uct hy 
the asency considerinq the sizP of the T?Pncy anc1 tf1e 
facts of t:x:> c.:=is<:> 
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I':~. at 467-6E1. 

l\lthough these are t.11e listed foctors, rhe Yousoufian 
IV Court made it clear that it was a non-exclusive 
list. \'?'~~ e..nphasize that the factors i!1aY overl3.;~), are 
offered only as guidance, nay not :ip::.;ly (,'.'112lly or at 
all in every case, ::lnc1 an~ not an exclusive• 1 ist of 
appropriate considerations. l\dditionally, no one factor 
shoul(} control. These factors slioul,3 not infrin;e u~xin 
the considerable discretion of trial courts to 
det;:ennine PP...t\ penal ties. 

Id. at 427. 

In this case, there 3re three qroupinc;s of records. 

Grouping documents when evaluating penal ties is a stanc~arc~ 

approach to handling cases with more than one violation or 

involve the withhold ins of more than one docunent. '~ow a tria 1 

court han3les its penalty calculation can only be ove.rturnec 

for an a:-Juse of discretion. Linberg v. Kitsap County, 133 

Wn.2d 729, 747, 948 P.2d fl05 (1997). C:roupings can be based on 

different f<.ictor3 includin::; 110iv many rs>0uE'sts were :.nar1p, U1e 

t.ime it ton' to produce them, subject ;r1?tter, :::itron::' oth0rs. 

Yousoufian v. King County, 114 1·J?·:.Z1r-;;. 83G, ?4S, CO r.Jc~ Sf.7 

(2\iOJ)(Yousoufian I}(rev'd on other grounds, Yousoufian v. 

King County, Ei2 :vn.2·;1 421, 437, ':.s ,..: .• 3,_ LG3 (2P()4)(Yousoufian 
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of Mesa, 1G2.\·~n.i\P?· e::.r~, 256 ?.3r'. J?.4 (.?011). '~'he ''ecision 

Id. at 722. It is usually the trial court's c:iscretion on thi"" 

£,iatter whici1 c1eri vt.~s the ()roupings, even if the srrouj,oiing is 

done by sµbject mdtter. 3ee Sanders, 169 ... -· 1 ·,•in.LC at 

f)ocu(l(-?.nts can be groupec1 to 1001< at the aqency culpability, 

the typG of withholclin9 cl2i1~e;1 , the nur;:l:ier of ,_1ays irJith!K'lrl, 

the nature of the document wi t.hhelri, \,,ihy it v.~as 1·;ii thhel(1, anc· 

any other relevant consideration. ;fero, this Court is c'ntitl:x1 

to cJet·~r.nine 9roupinc:; b.::-c::rnse t11f:~ triA 1. court •E~s net 2,~,-1 ressc~r ~ 

this issu?. 'I'he qroupinq is 0y the m11.i}Jer of '"'.:lys an: type of 
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the County's actions necratc: all ,ni.tic=1r-i'1;r f,"=Jct'ln::: with th0 

e.xcepticn cf factor (7). 'l'hc:~rc~ w~n no 1.:.ic:~ in cl=irity in 

Benitez' reouest. Th2 ccunty faile(1 to :;ro.riotlr res;:_!On-1 • 

"'1 · - • :. s no o·ocx1 faith, i-ionest, tL~tPly, an:.i strict can'.'.Jl ianc,_, 

with all th.:. P?\ DrcK'e-:lurci.l recui re;nents :i.nr' oxc(:>ntions. 

Molitor ~-1ho she was advising on Benitez' request. There is no 

reasonable explanation for the ·:::aunty's noncornpliancf~ • .Z\nd t~e 

County failed to provide the fullest :=tssistance to P.enitez. 

As for the Yousoufian IV aggravatin9 factors, th<.? only 

factor which is case specific is whether or not there is an 

economic loss. This factor '3oes net 3pply in this case. i::very 

othc•r factor arjolies, in spade~~. The county selayec1 a ret~ponse 

well short of what is reasonable un--ler th<~ P~.l\. Th2 County 

failed to :~trictly co1r.cly with all --"" '- 1-. ~-~ ' - y.,, 

rec;uirements anc} <:'Xcei.;tions. f"";?:1_ i''i l ler f 0nle:'J to ;)rooerly 
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it could not locate rr~cnr-:.,s ivhich it Jriter r'isclosr_'::. Tt~t-° i~;SU'" 

of law enforce.rent ar3encys' conr'uct is 3n im;JOrtant public 

the County !:ecanse the rec_"uest to revie1:; L''-" C'nforceinent recorC::'~~ 

is a co:1v1on dn<~ well known r;~0uest. ".r:<' =- , ' -1 1 

:Juct for f.:~ i 1 inn to 

·-:•rovir:'c an ·:-xnln.nat:ion haw the County'::~ cl::iir~'.e~~ !2Xt':1:ct:icn2 

applied. 

Thl?re must be e. penalty sufficient to (1etr'!r future 

misconduct by the County. ~iven the 2ction.~3 of th~ County WE.'n~ 

wanton, in bac! faith, am'. in total :~isreoar--1 

deliberate cnoice t:::i 1c1noL? t 11e law ovc:rrir1e::; a 11 other 

conc2rns al-::out .-dnLni zinq ony pc•rvd tv. 

to "l ;x:n;:;} ty cf ·~~("· ., _, •' 

f 
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In t.:1i.s cas-:::, the cucstion cf whetlK0>r t 1y• 2ounty actc< 

<Juidance, S,i<aqit County had not IJ::ic'i eny ?Ri'\ C:enials reverser' 

ano no penalties had ":leen ~x1ic~. I wanted to keep that recor'.3 

intact and not ;Tiake a decision that would be rev~'rseCl 0n 

appeal." CP 282. 

for r.:2ter~nininq th:tt the recorc'l::: s~1ouLl not ~It~ rel ea.ser°' to 

wit'1 tht-. P:'.Z\ 1 or v:as she more conc~:rne:--7 wit~ 1·,,1int2inin.· th<' 

i:::;s:Je .;f 1.'a·.; f2it 11. '~:•:.>•? Neighborhood Alliance of Spokane 

County v. Spokane County, 177 :'·;n.'.?r'' 70?, 717, ~r;1?.:k'11'1 

(2011)( 11 t:1(? aqency's .notiv'.1tion for- f3Hinq to r'.is~los0 o:c 
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f'.outon i<f~:ieciiatc'ly forwarcled 0eni tez' nxiue~t to '"'F?\.. .,.ill·:!r. 

evi:-::.=mce conflict'2::) ''nd raise::l an i'-"' 11 , c:if crer'libility that 

couk'. net be n·solvc.>fl 3.t su111:3rv juc~c.i1ent. American Exp. 

Centurion bank v. Stratman, 1T! ~·~. : 
.....,., I 

.·-·' (,0_ 7 I 

(2C12). 

Neighborhood Alliance . 

. ,-
'i! 1, 

i_ r: 

37. 



•·· l' i ~ ' 

l .u 

105. 

the County. 

E. Bi~NI'fEZ IS Et·IT'ITLED TO F.":'PS A'-1D COS'I~3 

If tnis Court finds that t'1e County acted in b-:J.c.' faith, 

Benitez asks that fees anci cost.ts be grant<~1 • QZ\P 19. l oernits 

fees u.nc-: costs on apDfYtl if the :;,nrilicablc law qr,;;nts thL.; 

ri9ht for an a~Xlf.'\11. The rvas 11i.ngton supr<:!!"1e Court has 

oeter.nined tfiat unc"er thEe Pl'.1!\, an i.rn~ivi1:<ual who crevails 

ag2.in:st tr1e asency is entitl'"'~ to 211 costs, includ.ino, 

rec:_son.e!ble ::i.ttocney f'2!:>s. PC::.J 4').c,c.550(-!}; Pn?gressive 

Animal Welfare Soc'y v. Univ. of Wash., 11 /i :n. 7~' 6~·7, (;(~c, 

r·' ·;, ·1 G01 ( E~9C} , 

38. 



V. CONCLUSION 

tl1r-;:>: sroups of rc:ccr~s nust 'x' awarr\~c" to P(:.'n.itez <~lonq 

wi t~1 fees anr:;: c"'Osts. 

(~/o; . limtfij-
,_ar los 8en1 tez, Jr. 
Z\'.::ipt-ollant 
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I, carloa Benitez, Jr., declare that, en Dees :tar 7, 2015, I deposit:ecl the 
foregoinlJ ~ '• Brief, QI' ccpiea tt.rmt, in the 1ntemal mil syst:m 
of Airmy ff8i ~ Center and nme utan; e nnta fer pcatage 
addEesaad to: 

RidJatd D. Jahmcn, Clark 
court of ~1• 
Diviaion Ole 
0. aiicn Squln 
600 taiiftrllity stnet 
Beattle, WA 98101-4170 

A.O. Da1IJy 
Skagit Cl:lunty Proaacuting Attorney's Office 
605 South 'lhil:d stxeat 
Momt Vemcn, WA 98273 

c·~· .~~ 
·-,, 

·-~' . 

.;.~·.·· 

.i::-
w -·· 

I daclue under penalty of ia:jm:y tmder the law of the state of Wuh1ngtcn 
that the foEagoing i8 true and cxnect. 

Dated tbia 7th day of Decwl1er, 2015, at Airway Heights, WallhiD:Jtm. 

{~t los. /JRA1ilif-
carlos Benitez, Jr. 

carlos Benitez, Jr. 1715131 
A.B.c.c. L-B-19-L 

P.O. Box 2049 
Airway Heights, WA 99001 


