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I INCORPORATION AND SUMMARY OF PETITIONERS’
MOTION TO VACATE THE TRIAL COURT’S ORDER OF
DISMISSAL AND REMAND BECAUSE ON THE ROCK 98040,
LLC IS NOT THE OWNER OF THE PROPERTY

On Monday June 1, 2015 legal counsel in an unrelated action on
the property that is the subject of this appeal appeared and emailed counsel
in this matter a copy of a statutory warranty deed executed by On the Rock
on August 12, 2014 conveying all interest in the property to another entity.
The deed was filed August 19, 2014. Since the deed is not part of the
record below petitioners will file a motion requesting the Court of Appeals
supplement the record to include the statutory warranty deed, vacate the
trial court’s order of dismissal since an indispensable party was not joined
in the action below, and remand this matter to the trial court with
directions to join the real owner of the property. This procedure was
approved in Spokane Airports v. RMA, Inc., 149 Wn.App 930, 935-944
(2009) (evidence not in the record important to the disposition of the trial
court’s jurisdiction may be accepted pursuant to RAP 9.11). A summary
of the motion, with reference only to documents in the record below
(except for the August 12, 2014 deed) is as follows.

The applicant Anderson Architecture and owner On the Rock were

represented at the administrative level by the law firm of Lasher, Hozapel,

Sperry, and Ebberson. Attorney Taro Kusonose signed the Applicant’s



and On the Rock’s brief to the Planning Commission. CP 344. Mr.
Kusonose was the notary on the August 12, 2014 deed.

On August 14, 2014 petitioners filed and served their LUPA
petition pursuant to RCW 36.70C.040(2). At that time, OTR satisfied
both statutory bases since it was the owner identified in the land use
decision and owner of title. At this point the superior court was vested
with subject matter jurisdiction. On August 14, 2014 petitioners served a
courtesy copy of the petition and civil case schedule on Mr. Kusonose.
CP 36-37. The deed was filed August 19, 2014. Lasher was the filing and
receipt agent on the deed.

On August 28, 2014 Mario Bianchi from Lasher filed a notice of
appearance on behalf of “On The Rock, Owner.” CP 40. On September
19, 2014 outside counsel Zachary Lell appeared on behalf of the
Applicant, Anderson Architecture listing On the Rock as the owner of the
property, and service on Mr. Bianchi as attorney for On the Rock, Owner.
CP 46. On September 19, 2014 Mr. Lell filed his notice of association of
counsel for On the Rock, Owner with Mr. Bianchi. CP 49-51. On
October 31, 2014, Mr. Lell filed a note for motion to dismiss on behalf of
On the Rock. CP 52. The caption and first line in the motion to dismiss
filed by Mr. Lell listed On the Rock, LLC as the moving party. CP 54.

The service page notes that a copy of the motion was served on Mario



Bianchi, “Attorney for On the Rock, Owner.” CP 70. The trial court’s
order granting the motions to dismiss identifies On the Rock as the owner
of the property, and notes that On the Rock appeared by and through their
associated counsel of record, Mario Bianchi and Zachary Lell. CP 1575-
1576

RCW 36.70C.050 provides that if the applicant to the land use
decision is not the owner of the property, and the owner is not accurately
identified under RCW 36.70C.040(2), the applicant is responsible for
promptly securing the joinder of the owners. In addition, within 14 days
of service each party shall disclose to the other parties the name and
address of any person whom such party knows may be needed for just
adjudication. The purpose behind this rule is that effectively there is no
discovery in the superior court under LUPA, or a continuing duty to
supplement discovery responses.

Substitution under RAP 3.2 is not applicable because LUPA
requires joinder of all indispensable parties, which in this case is both
property owners: On the Rock because its joinder vested the superior
court with subject matter jurisdiction, and the joinder of the owner at the
time the trial court’s order was filed to make the order enforceable. On
the Rock has no interest in the action or order to substitute, and hasn’t

since August 12, 2014, before the petition was filed. See Peyton Bldg. v.



Niko’s Gourmet, 180 Wn.App 674, 680-84 (2014) (discussing distinction
between standing and CR 17(a) real party interest).

Neither the Applicant nor On the Rock ever informed petitioners
that On the Rock had conveyed all interest in the property on August 12,
2014. The petitioners request at the end of this brief their attorney’s fees
and costs at the appellate and trial level should the Court of Appeals
vacate the trial court’s order of dismissal for failure to join or disclose the

subsequent owner of the property and remand to start all over again.

II. INTRODUCTION

The following arguments made in this brief are in the alternative
should the Court of Appeals decide the trial court’s order does not need to
be vacated for absence of an indispensable party. The other issue the
petitioners face is that although the motions and order of dismissal were
filed under CR 12(b) with three court days notice they are based upon and
reference the underlying record. Therefore, the petitioners feel some
obligation to attempt to prove the legitimacy of the statements in their 24
page single spaced petition found at CP 1-24.

This case involves preliminary approval of a subdivision on

Mercer Island, SUB 13-008 (subdivision, year, sequential number of



subdivision application).! The City’s February 3, 2014 preliminary
approval begins at CP 117, and the pre-administrative hearing staff report
begins at CP 107. The Planning Commission’s Decision and Order dated
July 28, 2014 can be found at CP 25-27. Petitioners Thompson and
Misselwitz are adjacent landowners to the proposed subdivision. The trial
court granted OTR’s and the City’s motions to dismiss Thompson’s LUPA
petition under CR 12(b) on the basis he failed to allege “actual harm”. CP
1577. The trial court dismissed Misselwitz’ petition under CR12(b) on the
basis that although Misselwitz participated in the open record appeal
hearing Misselwitz’ failure to file his own separate administrative appeal
and pay the $837 appeal fee prevented Misselwitz from having standing to
appeal to the superior court. CP 1577.

The City and OTR concede the LUPA petition was timely filed
and served, all available administrative remedies were exhausted by

Thompson, and a “Land Use Decision” was issued pursuant to RCW

' LEGEND:

1) Clerk’s papers, including the administrative record: CP____.

2) Verbatim Report of Proceedings of 10-31-14 superior court hearing RP
3) 7-23-14 transcript of administrative hearing before the Mercer Island Planning
Commission. CP

4) Property owner: On The Rock (OTR)

5) Applicant: Anderson Architecture (Applicant)

6) City of Mercer Island: City




36.70C.020(2). Therefore the trial court was vested with subject matter
jurisdiction.

The motions to dismiss were filed under LCR 12(b). The trial
court must presume petitioner’s allegations to be true, and only dismiss if
it appears beyond a reasonable doubt that no facts justifying recovery
exist. The inquiry should begin--and end--with the petition found at CP 1-
24, although the court may consider hypothetical facts not part of the
formal record. Since the motions to dismiss were actually based on the
record, and the order of dismissal was actually based upon the record, the
motions to dismiss required 28 days notice under LCR 7(b), LCR 12(b),
CR 12(b) and CR 56(c).

Dismissal of Misselwitz’ petition was error. Both OTR and the
City do not assert that SUB13-008 will not cause Misselwitz injury in fact.
The basis of the trial court’s order holding that only the administrative
appellant has standing to appeal to the superior court from an open record
hearing is contrary to state and local law, and contrary to the specific
notice of the open record hearing mailed to Misselwitz and Thompson. CP
1413 (public notice); 1415-1416; 1405-1407 (staff analysis), title 19 of the
Mercer Island Comprehensive Code 19.15.020(J) Appeals, appendix Exh.
5:16-17 (“MICC”), LUPA, R.C.W. 58.17.180, R.C.W. 36.70B.110 No

case holds that only the administrative appellant has standing under LUPA



to appeal from an open record appeal hearing. Furthermore, local and
state law hold that no matter how many administrative appeals are filed,
there can be only one open record hearing and one final land use decision.
RCW 36.70B.120(2); MICC 19.15.020(F)(1) Appendix Exh. 5:12.

Both OTR and the City concede Thompson exhausted his
administrative remedies and obtained a final land use decision, CP 61:11-
24; CP 85:17-19; RP 23:24-24:3, but argue that Thompson, unlike
Misselwitz who is also an adjacent land owner, will not suffer the same
injury in fact as Misselwitz, or any injury. Thompson is an adjacent
property owner who alleges that the preliminary approval of the
subdivision will injure his property. See Decl. of Thompson, CP 1391-
1397; p. 1396 para. 13; RP 39:8-40:6. See also, Summary of Thompson’s
requested relief CP 1124-1127; notice of administrative appeal, CP 221-
230; Brief of Administrative Appellant CP 347-385, exhibit index CP 386-
395. Therefore, his alleged injury is immediate and specific, and it was
error to dismiss his petition under CR 12(b) for a failure to allege “actual
harm.”

The Mercer Island Planning Commission’s decision was not
unanimous. CP 1453, p. 110:19-22; CP 1450 p. 97:20-100:25. In fact,
during the administrative hearing for SUB 13-008 the Planning

Commission passed a motion prohibiting the use of “Tract X’s” in any



future subdivisions on Mercer Island. CP 1453, p. 110:23-CP 1461, p.
137:22 (hearing transcript); CP 1463 (minutes of hearing)

As one Commissioner noted: “So the irony will be that we’ll set a
really good policy for the benefit of the future citizens, but the guy who
contested over it loses out”. CP 1457, p.124: 10-12.

Neither OTR nor the City raised lack of standing at the
administrative level even though the privilege log shows the City Attorney
and the City’s outside counsel were actively involved in the case as early
as October 24, 2013, CP 919, eight months before the July 23, 2014
administrative hearing (although Mr. Walter did not formally appear until
the superior court, CP 43). Therefore, Thompson and Misselwitz must
be afforded the opportunity, if necessary, to submit evidence outside the
administrative record to establish standing, which is not possible in a CR
12(b) motion to dismiss.

When the LUPA petition is timely filed and served, all available
administrative remedies have been exhausted, a final land use decision has
been issued, the petitioners are adjacent land owners who allege injury to
their property (and it is conceded one adjacent landowner will suffer
injury in fact) and the defense of lack of standing was not raised at the

administrative level, dismissal under CR 12(b) is error.



III. ASSIGNMENTS OF ERROR
The trial court erred when it granted the motions to dismiss the
LUPA petition under CR 12(b), CP 1575, and when it denied petitioners'
motion for reconsideration. CP 1640.
Issues Pertaining to Assignments of Error

1. There was an irregularity in the proceedings by
allowing dispositive motions on the record to be noted six court
days before the hearing that prejudiced petitioners.

2. The trial court’s order dismissing Misselwitz’
petition for failing to exhaust administrative remedies under MICC
19.15.020(J) and R.C.W 36.70B.120 on the basis only the
administrative appellant has standing to appeal to the superior
court from an open record hearing is an error of law.

3. The trial court’s order dismissing Thompson’s
petition due to an absence of “actual harm” is an error of law under
a CR 12(b) standard of review.

4. The trial court’s order dismissing of Thompson’s
and Misselwitz’ petitions without affording either an opportunity
to submit evidence of standing outside the administrative record is
an error of law because lack of standing was not raised at the

administrative level.



IV.  STATEMENT OF THE CASE

A. Procedure before the Superior Court

The initial hearing on jurisdictional and preliminary matters was
originally set under the civil case schedule for October 3, 2014. CP 30.*
However, based upon the trial court’s schedule the trial court rescheduled
the initial hearing for October 31, 2014. On September 23 the City and
OTR emailed the trial court stating each would be filing motions to
dismiss on jurisdictional and standing issues. CP 1548. On the afternoon
of October 23, 2014 OTR and the City filed their motions to dismiss. CP
54;73. On the same afternoon of October 23, 2014, the City filed the
1213 page administrative record (“AR”), CP 101-102, and 116 page
administrative hearing transcript.” CP 1258 although each were not
required to be filed under the civil case schedule until November 17, 2014.
CP 30. As noted in the declaration of service, the petitioners were served
late in the afternoon on October 23, 2014 with an electronic copy of the

administrative record, which had been remarked, and which obviously had

2 RCW 36.70C.080(1) requires the preliminary hearing to be set between 35 and 50 days
of the service of the LUPA petition. The LUPA petition was served August 14, 2014.
The October 31, 2014 hearing was 79 days after the filing of the petition.

? The actual hearing transcript is 137 pages and can be found at CP 1426-1461. Although
the petitioner was required to pay for transcribing the administrative hearing, and
pursuant to RCW 36.70C110(1) petitioner is to file the transcribed hearing record, the
City insisted on filing the transcript and only filed pages 1- 113 of the transcript. CP
1259-1371. Pages 113-137 of the hearing transcript document the Planning
Commission’s discussion and motion to prohibit “Tract X in any future subdivisions. CP
1455-1461.

10



been made available to the City, OTR, and the Applicant well in advance
in order to prepare their motions to dismiss which were filed and served
before the administrative record. CP 100. See, Decl. of Thompson, CP
1392, para 3 noting the motions were filed and served before the
administrative record.

King County’s civil case schedule for LUPA petitions states:
“Motions on jurisdictional and procedural issues shall comply with Civil
Rule 7 and King County Local Rule 7, except that the minimum notice of
hearing requirement shall be 8 days.” CP 29.

The parties in emails to the trial court disputed whether notice
pursuant to the civil case schedule for jurisdictional motions under LCR 7
should be eight days or six day’s notice, CP 1614-1616; 1542-1550, and
the petitioners objected to the timeliness of the motions, and the
submission of the administrative record and administrative hearing
transcript three court days before petitioners’ responses to the motions to
dismiss were due under LCR 7(b)(1). CP 1376-1377. The court denied all
of the parties’ preliminary motions to strike. RP 3:14-24.

On October 31, 2014 a hearing was held before the trial court. On
November 7, 2014 the trial court signed the City’s proposed order granting
OTR’s and the City’s motions to dismiss petitioners’ LUPA petitions. CP

1575.

11



The order notes the trial court struck the post-oral argument
supplemental pleadings (petitioners had submitted a statement of
supplemental authorities addressing legal issues raised at the hearing, CP
1562). The order notes the trial court considered the administrative record
and administrative hearing transcript. The order states:

“(2) Petitioner Daniel Thompson lacks standing
[“absent actual harm” as interlineated by the
Court] under, inter alia, RCW 36.70C.060(2);
(3) Petitioner Theodore Misselwitz failed to
exhaust required administrative remedies under
the Mercer Island City Code (MICC
19.15.020(J)) as required by RCW
36.70C.020(2) and RCW 36.70C.060; (4) for the
foregoing reasons the Court lacks jurisdiction
under RCW 36.70C.020 to adjudicate
Petitioners’ claims in the LUPA Petition.

CP 1576:16-21.

Petitioners filed a motion for reconsideration with
attachments, again objecting to the procedure. CP 1581-1605.
On December 1, 2014 the trial court issued its order denying the
motion for reconsideration stating:

This matter came before the undersigned Court
on Petitioners’ Motion for Reconsideration of the
Court’s November 7, 2014 order. The Court
considered the motion, attachments 1-4, all filed

materials; the motion is DENIED.

CP 1640.

12



B. Preliminary Approval of SUB 13-008

The land use determination that is the subject of this appeal is
regulated under the Title 19 the Unified Land Development Code, Mercer
Island Comprehensive Code (“MICC”), and the City’s Comprehensive
Plan pursuant to the Growth Management Act.

Petitioners’ declaration in support of response to motions to
dismiss sets forth the history with attachments. CP 1391. An outline of
the relief requested at the administrative level is in CP 1467-1470.
Petitioner’s brief to the Planning Commission is at CP 347.

SUB 13-008 is a new three parcel short plat replacing an existing
two lot short plat SUB 08-009* in a R-12 zone on Mercer Island. See
Preliminary Approval, CP 117-134; plat map CP 138. The amended short
plat creates three parcels: two lots, and “Tract X”. Tract X is not a road or
easement but a strip of the easement and is approximately 6’ of the
required 18’ width. CP 122-123. Tract X is to be jointly owned by the two
lots. Tract X is approximately 6 ft. wide, and runs adjacent to the easement

for the length of the easement for approximately 180 ft. It is 100%

* SUB 08-009 is commonly misidentified throughout the record as SUB 09-008.
Although SUB 08-009 was filed in September 2008, it was not finally recorded until
February 11 2011.. OTR had agreed to purchase the property in January 2011 .Part of this
confusion may be due to the fact the initial application filed in September 2008 differs
significantly from the public notice of application issued on November 17, 2009 that
increased gross area of the property from 26,080 sf to 27,432 sf. This is discussed at
length in Thompson’s declaration. CP 1393-1395.

13



impervious surface. The width of Tract X is included in the overall width
of the easement to comply with the required easement width for vehicular
access. Tract X does not meet the area or dimension requirements for a lot
in R-12. Id.

The MICC regulates the size of houses in three key ways: 1)
Different areas of the City have different minimum net lot area required to
build, e.g. R-12,000 MICC, 19.01.040 appendix Exh. 1:2; 2) the
relationship of the gross area of the house to the lot size, MICC
19.02.010(E) appendix Exh. 2:9; and 3) the maximum amount of
allowable impervious surface, which includes foundations MICC
19.02.020(D) appendix Exh 2:13. For each extra square foot of foundation
area there can be a corresponding increase in house square footage for
each story.

The MICC also increases the necessary width of easements
depending on the number of houses served by the easement. MICC
19.09.040(A) appendix Exh. 4:4-5. The easement is considered 100%
impervious surface. MICC 19.16.010 (definition of impervious surface).
Appendix Exh. 6:12. The impervious area of the easement is then counted
against the subservient lot upon which the easement traverses. This rule is

explained in DSG policy memorandum #07-05, appendix Exh. 8.

14



DSG Policy Memorandum Administrative Interpretation #07-05
was enacted June 1, 2007. It defines whether the area within an access
easement is to be included in the area of the lot used for the purpose of
calculating compliance with impervious surface coverage limitations.
Based on the finding that it is appropriate to refer to the general definition
of “lot” which would include the entire area of “a designated parcel, tract
or area of land established by plat, subdivision, or as otherwise permitted
by law to be used, developed or built on as a unit”, the administrative
interpretation concluded that the entire area of the lot was included in the
impervious surface calculation, and that under MICC 19.02.020 (D)(1)
any driveway or other impervious surface within such easement must be
included as impervious surface.

So, the purpose of Tract X is to remove the area of impervious
surface in Tract X from the easement and from counting against lot 1 since
it is not an “easement” but a separate non-conforming legal parcel that is
“jointly owned.” CP 122-123. Therefore the house on lot 1 can be much
larger than the code would otherwise allow.

The assigned planner Travis Saunders and Commissioner McCann
discussed this issue at the administrative hearing:

COMMISSIONER

MCCANN: Two lots and this Tract X disappeared the
covered surface belongs to the upper lot,

15



MR. SAUNDERS:

COMMISSIONER
MCCANN:

MR. SAUNDERS:

COMMISSIONER

MCCANN:

MR. SAUNDERS:

COMMISSIONER
MCCANN:

MR. SAUNDERS:

what would the ramification be for the
architectural plan, smaller house?

So if I understand you correctly, if this road
access were an easement, all on an
easement, not a tract and an easement, what
would be the detriment to the upland lot, as
far as impervious surfaces, right?

Yeah.

So it would be twofold, and it would be that
it, the road area would be counted against
the lot coverage calculations. So if they had
1,000 square feet of ingress-egress
easement, that is subtracted right off the

top of their buildable, impervious surface on
that lot.

So you’d end up with a lot less than 12,000
feet?

Well, yeah, your house. Yeah, yeah.

So the house would be smaller?

The house and the appurtenances would
have to be smaller because of that additional
1,000 square feet.

CP 1445, P: 80:25 — CP 1446, 81:19.

Counsel for OTR argued that although “this case is not about the

merits of the appeal” (RP 24: 12) “there is some necessity to look at the

16



impacts of the proposal in order to determine whether or not a particular

party has standing” (RP 24: 12-15). The following exchange occurred:

THE COURT:

MR LELL:

THE COURT:

Mr. LELL:

THE COURT:

Mr. LELL:

THE COURT:

MR. LELL:

So in layman’s terms, what is the point?

The point is to maximize the future development
potential of the property and to eliminate the
inefficiencies of the original design.

And how does that do that?
It takes the impervious surface calculation—
What does that mean? What do you mean?

Impervious surface, Your Honor, is surface area
that cannot percolate in and of itself. So things like
hard roofs, asphalt services, overhangs, driveways,
et cetera, under most local municipal codes and
under the Mercer Island Municipal Code, each
buildable lot has a maximum imperious surface
limitation.

And my client felt upon purchasing the property
that the inefficient configuration of the 2009 short
plat unnecessarily constrained the impervious
surface limitation on one of the lots because all of
the access easement driveway was going to be
allocated against that lot. So—

So this is all to lay the groundwork for the future
construction?

Largely that’s a correct premise, Your Honor. But
as Your Honor can see in comparing these two site
plans which is really at issue today, there really is
no perceptible difference. In fact, I apologize in that
the—even with the magnified, blown-up depiction,
it’s probably almost impossible for the Court to
actuals see what has been changed. And that really

17



is reflective of the de minimis nature of the
amendment effectuated by SUV 13-008.

RP 27:19-28:33
OTR in its motion to dismiss calculated the impervious surface

removed from lot 1 by Tract X at 750 sf, which is applicable to each story.

CP 56: 11 19-21.

The City issued Preliminary Approval for SUB 13-008 on
February 3, 2014 including Tract X. CP 117-134. The preliminary
approval of SUB 13-008 states that since Tract X is a Tract jointly owned
by lots 1 and 2, the impervious surface in Tract X does not count against
either lot. (It is not clear why the developer did not place all of the
easement’s impervious surface in Tract X). CP 122-123.

The preliminary approval states:

“Staff Response:

The purpose of Tract X is to provide
ingress/egress to the subject lots.  The applicant has
proposed a combination of private easement across the
upland lot and a tract in order to provide the required 16
feet wide access. Owners of lot 1 and lot 2 will share an
equal ownership and maintenance and repair interest in
Tract X. The land underlying the easement portion of
the 16 feet wide access belongs to the upland lot. That
portion crossing the upland lot will be included in the
impervious surface area of the lot at the time of building
permit. The Tract, while considered 100% impervious
surface, is a jointly owned, maintained and repaired
private roadway; the MICC does not regulate the

18



amount of impervious surface on private roadways when
placed within a tract jointly owned by the properties of a
subdivision. Both lots are subject to lot coverage
maximums, pursuant to MICC 19.02.020(D).
CP 122-123: Preliminary Approval, p. 6, para. (2)(e).
(The required easement plus Tract X is actually 18’ wide including
a chimney drain and retaining wall CP 138).
The preliminary approval states a further basis for approval of
Tract X is: “The proposal will make the lots more marketable, thus
helping to satisfy the Comprehensive Plan’s goals to help absorb
population and housing growth” while at the same time maintaining the
existing character of the neighborhood pursuant to Goal 8.2 of the
Comprehensive Plan. CP 119-120.
The bases for petitioners’ objection to the legality of Tract X is set

forth in the petition, brief to the Planning Commission, CP 347-385, and

summary of relief requested, CP 386-395.

C. _History of SUB 13-008, Public Notice and Out of

Department Review

The following history can be found in Thompson’s September 24,
2013 letter, CP 153-173, administrative appeal, CP 219-313,
administrative appeal brief, CP 347-385, and declaration in response to

motions to dismiss. CP 1391-1397. SUB 13-008 began in March 2013
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with applications for a lot line revision and building permits for both lots
that even with impervious surface deviations would not fit into the
existing subdivision SUB 08-009 or the property at 7260 N. Mercer Way.
CP 1135-1142; 1143. In May 2013, the applicant switched to SUB 13-008.
CP 1147. Although the Preliminary Approval states Tract X is necessary
for ingress and egress, a July 17, 2013 email from permit coordinator Mr.
Henderson to Fire Marshal Rostov states Tract X “was created so they
could meet the impervious surface requirements”. CP 1506.

On Monday, July 1, 2013, three days before the July 4, 2013
holiday, the applicant paid the final fees for the building permits, two
impervious surface deviations, 13-008, and the sub permits. CP1154-1165.
On that same day, SUB 13-008 was determined to be complete, CP 141
and was issued for public notice along with impervious surface deviation
DEV 13-022, CP 1167-1168, and required specific written objections be
filed with the city by 5 p.m. on July 15, 2013, although the planner was
out of the office June 28, 2013 to July 15, 2013 for vacation. CP
140;(public notice); CP 1517(out of office email); CP 122 (preliminary
approval). It isn’t revealed in any record who actually gave final approval
to the application for SUB 13-008.

On July 15, 2013, Petitioner Thompson submitted a letter

addressing the issues despite the little information that was available to
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him. CP 145-152°. Another adjacent land owner also filed written
comments and objections. CP 143. On August 1, 2013, the City required
the applicant to sign a hold harmless agreement for concurrent permit
review, although all permits had been reviewed, paid for, and public notice
had been issued. CP1508.

One of the issues raised in Thompson’s 7-15-14 letter was the
location of the ordinary High Water Mark (OHWM), and the increase in
house size due to Tract X. CP 150-151. The City then requested the
applicant to “delineate” the OHWM for the first time since the original
2008 subdivision application. CP 1510. Although it is not explicitly stated
in Mr. Anderson’s August 9, 2013 letter, the amended survey resulted in
53 sf'less area (12,170 sf-53 sf=12,117), CP 138 plat map for SUB 13-008
compared to CP 141 SUB 08-009 plat map, enough to result in the original
subdivision SUB 08-009 having insufficient area to subdivide, or to build
on the waterfront. See CP 153-156, September 24, 2013 letter. The
survey also revealed what has been documented in title reports since 2001:
the landowners to the north (including Misselwitz) had openly possessed
1-2 feet of property boundary line since 1967 and 1978 respectively, and

the easement had been poured along the wrong boundary line and was

* The issues involved with access to information and public records are documented in
correspondence found at CP 923 (February 25, 2014 letter); CP 997 (April 2, 2104
email); CP 1002 (April 2, 2014 email); CP 1073 (July 17, 2014 letter).
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only 14.5° wide. CP 1422 (Misselwitz letter). CP testimony by Mr.
Anderson. CP 1440, p. 57:5, Thompson Decl. CP 1395-1396. The City’s
and OTR’s response to this was to bulldoze into the neighbor’s yard
without notice. CP 1511-1512.

On October 2, 2013, City Planner Mr. Saunders emailed Petitioner
Thompson to let him know he would be meeting with the City Attorney in
the near term to discuss the issues raised in Thompson’s letters prior to
moving forward on the subject applications. CP 783.

On October 7, 2013 Thompson emailed Mr. Saunders noting OTR
had restaked the northern property line, placing orange driveway tacks and
stakes into Misselwitz’ property. CP 189. It was then, three years after
the 200 foot asphalt easement had been poured that OTR realized it had
poured the easement at 14.5 feet, not the required 16 feet paved surface.

The City then required the applicant to place SUB 13-008 on hold
without any notice to the parties of record. CP 1514. On October 30, 2013
the architect for the owners forwarded a letter to Mr. Saunders with copies
to the principals for On The Rock stating:

The City of Mercer Island Planning Department has
requested that On the Rock 98040, LLC allow the City to
put the Short Plat review for the proposed Short plat
plan by Anderson Architecture, for the On the Rock
98040, LL.C Short Plat, M.1. SUB 13-008 temporarily on

hold, thereby granting the City the necessary time to
have an “out of department” third party review of the
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Short Plat documents. In a desire to work with the City
in resolving this matter, we are willing to grant this
temporary extension to the City, as we feel that this is a
reasonable request, and will serve to benefit all the
parties involved.”

CP 1514.

Mr. Saunders followed up with an email on 11/15/2013 requesting
the applicant put both impervious surface deviations on hold, which the
applicant agreed to. CP 788-789.

On January 8, 2014 Thompson emailed Mr. Saunders’ documents
received from a PRA request to the University of Washington, (a
remainder owner of the property from Dr. Coe), disclosing past surveys
and title documents. CP 239-292. The City claimed the email (and only
this email) was destroyed by its spam filter and declined to review the
submission even though an appeal would be an open record hearing in
which additional evidence could be submitted. CP 236. So Thompson
sent a reply email attaching his January 8, 2014 email with attachments
and noting the appeal would be to an open record hearing and Thompson
would include it in his appeal because it was an open record hearing. The
City eventually relented and included Thompson’s email and attachments
in the administrative record. CP 109.

On July 7, 2014, the City Attorney forwarded a letter to the parties

stating the “out of department” third party review had never been
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performed, without explanation. CP1071. Petitioner Thompson’s letter in
response, with a history of the efforts to obtain information and an
independent review, can be found at CP 1073.

D._July 23 2014 Planning Commission Hearing

On July 23, 2014, a hearing was held before the Planning
Commission in the above referenced appeal. Petitioners Thompson and
Misselwitz submitted written comments and testified. CP 103 (Notice of
Decision). Petitioner Misselwitz’s testimony is found at CP 1439, p. 54-
56, and his letter at CP 1422. (Misselwitz is nearly 90 and his testimony
involved reading his letter). His family also submitted comments.

The Planning Commission only addressed two issues raised by
petitioners: 1) Whether the applicant had met its burden to accurately
delineate the necessary area of the parcel in order to subdivide and build
considering the admitted errors in surveys since 2008, and the neighbors
or City were entitled to an independent survey at their cost; and 2) whether
“Tract X” violated the MICC.

In order to uphold SUB 13-008 the Planning Commission had to
consider the definition of “Tract” which is defined under MICC 19.16.010
as:

A piece of land designated and set aside as either public or
private open space. No dwelling shall be constructed on the tract, and
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only those structures that are in keeping with the tract’s use as open
space shall be allowed.

Appendix 6:24

The Commissioners’ concern with the definition of a tract and
open space including a roadway begins at CP 1451, p. 102, 1. 10.
Ultimately the Commissioners were faced with the dilemma in upholding
SUB 13-008 that if their interpretation of tract and open space included
roads, most of Mercer Island would be “open space.” CP 1453, p. 110, 3-
18 (quoted infra).

The Commission held the MICC does permit Tract X, although
City staff and the Planning Commission could not identify any particular
precedent for “Tract X”. CP1441, p. 61:23-62:10; CP 1448, p. 89:6-92:24.
Immediately after issuing its oral ruling, the Commission discussed and
passed a motion requesting City staff prepare either an administrative
interpretation or “proposal” to the City Council as soon as possible
prohibiting the use of such Tracts in the future, which it described as a
“trick”. CP 1445, p. 113:1-CP 1461, p. 137:2; CP 1463. Petitioners
contend this a simply a spot zone, specifically prohibited by MICC
19.15.020(G)(2)(d) appendix Exh. 5:14.

This led to the following discussion among the Commission:

COMMISSIONER
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MCCANN:

COMMISSIONER
OLSON:

VICE-CHAIR
WEINMAN:

COMMISSIONER
MCCANN:
COMMISSIONER
OLSON:
COMMISSIONER
MCCANN:

CHAIR FRIEDMAN:

CP 1453, p. 110: 3-18

Then we think road is open space? The
Planning Commission thinks road is open
space?

We’re having problems with that.

[ think we’re all having a little problem.

So in denying the appeal, you’re saying
essentially, “A road is open space?”

That’s the way—

So in the whole of Mercer Island and it’s
full of open space?

So that’s the way that we are interpreting
that currently. And I don’t know if there is
any, there may or may not need to be an
administrative memo or something to clarify
that for us, or like I said. But that’s the way
that it’s been interpreted to this point and
that’s, I think, the way that we’re going.
So...

The ever changing area calculations are discussed in Thompson’s
ging p

September 24, 2013 letter, CP 166-168, which was the basis of

Commissioner McCann’s questioning of the surveyor. OTR’s surveyor

testified during the hearing. CP1443, p. 69:6--CP 1445 p. 79:24; CP 1447,

p. 88:1--CP 1448, p.89:4. She acknowledges discrepancies in her surveys,
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but also stated the areas represented in several other surveys submitted by
the applicant were not her numbers. The head of the City Design Services
Group, Scott Greenberg, testified that in 36 years he had never questioned
a survey submitted by an applicant, and such a procedure did not exist °.
CP 1447, p. 87:2-22.

The Commission approved the Preliminary Approval in its
entirety. CP 104-105.

The Planning Commissions’ decision was not unanimous.
Commissioner McCann dissented and held that the irregularities in the
surveys dating from 2008 entitled the neighbors to an independent survey.
CP 1450, p. 98:1-100:25. Commissioner McCann further held Tract X was
a violation of the MICC:

The second thing, however, I have really harped on with
is your Tract X game. I think it’s a trick. ’'m a
homeowner. | think it’s a game to make houses bigger.
And sitting on the Commission, I think open space
shouldn’t have a road on it.

And I think we should take up a bigger action, that the
Planning Department should come back and define
“open space” and it shouldn’t include tarmac. And I
think gaming Tract X is a trick so the house can be
larger. It’s going to diminish the views of the people
down there. I walked that lot tonight. So we’re going to
jam two McMansions in there where the other houses
are more modest size, because we’vegained it with the
Tract X. So I think that the City Planning Department is

S However, the city’s own application for a lot line revision requires the applicant deposit
funds for an independent peer review survey.
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almost bending over too much in favor of developers
and isn’t thinking about homeowners. And I’'m a
homeowner and I pay taxes. And I think the Planning
Department has to balance its duty to citizens versus
developers, and I feel right now that my perception is
we’ve done a lot of really good email response to
developers, and we’re not too responsive to complaining
homeowners. That’s my perception.

And we listened here tonight, but I don’t walk away
feeling like this guy has had the same treatment as the
architect. And I read all the litany of communication. So
the perception I’ve walked away with is if [ just roll over
and deny the appeal, ’'m beginning to worry that we just
do whatever developers want, and complaining
homeowners get short shifted.

So I would vote for you could be right, they could still
proceed, you may be right with our expert planner that
the land is there. And if the land is there, I would still
veto the Tract X. And if the upper house has to be
smaller, tough luck. Because I think the Tract X is a
game, and I say that as a homeowner. So I don’t like
Tract X, I think we should kill it as a tactic. And if you
want to come back with no Tract X, two lots, yeah,
there’s 27,000 square feet here and you have your two
homes. Tough luck on the architect. That would be what
I would vote for, but I’'m in the minority.

But I’m feeling really uncomfortable with just saying,
“Appeal denied,” because then what’s all the citizen
balance with City balance? So do we want to be
balancing citizen to developers, or are we just going to
do what developers want? That’s how I, that’s the
perception I think you can derive from the facts.

CP 1450, p. 99:7-100:25
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Later in the hearing the Commission discussed ways to prohibit

Tract X from ever being approved again:

COMMISSIONER
CAIRNS:

MS. SCHUCK:

COMMISSIONER
CAIRNS:

VICE-CHAIR
WEINMAN:

But I am, I don’t like this tract notion here
as it’s applied and I would like to see that it
doesn’t happen again. So my question is: if
we wanted to request staff to define this in
such a way that we don’t have this
ambiguous talk we have and prevents this
sort of thing happening again, what is the
process and how long would it take us to do
that, so that it doesn’t happen again.

Christina Schuck, Assistant City Attorney,
for the record. And I will mention that we
are hoping to rewrite, a rewrite of Chapter
19 next year. We’re in the process of trying
to get funding and this is something we
could add to the list and bring back before
you.

I guess I would feel very much if this were
to come up again before that is written, I
would be inclined to lean on the discussion
tonight and say, “no.” You know, I’'m -- you
can interpret that different ways, but we
have history apparently that has in the past
usage. But I would not like to see it happen
in the future.

We could ask for an administrative
interpretation of that section in the code. |
mean, I think Scott’s kind of jiggering his de
facto interpretation of the code, but we
could ask for a more formal interpretation of
that definition specific to this situation. And
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CHAIR FRIEDMAN:

COMMISSIONER
CAIRNS:

CHAIR FRIEDMAN:

COMMISSIONER
CAIRNS:

COMMISSIONER
MCCANN:

MS. SCHUCK:

CHAIR FRIEDMAN:

MS. SCHUCK:

CP 1453, p. 111: 3- 112:20.

that could be, I think, additional grounds for
impetus to ask staff to consider a change in
the definition, so this technique is not used
again.

Well, okay, and we could have staff make it
so that it can’t be used again, or clean it up
so that if we’re, if we want to allow—

Well, I would like to clean it up as soon as
we can, because if you, if it’s known that
this is our sentiment, but it’s not cleaned up,
then it would invite anybody in the interim
to take advantage of the intervening period.

That’s exactly right.
Which I would like to see be extraordinarily
short.

Tract X’s popping up everywhere.

So another idea is to ask the Council to
direct staff to make a quicker change.

So can we take that up after this agenda
item, or link it to this agenda item?

Please do it on a separate motion.

Ultimately, the Planning Commission amended the motion to read:

“Request the City Council to direct staff to restrict the definition of tract

and short plat as it relates to vehicular access.” CP 1463.
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V. ARGUMENT

A. Standard of Review under CR 12(b) for motions to

dismiss LUPA petition

The City cited Durland v. San Juan County, 175 Wn. App. 316
(2013) in its motions to dismiss, CP 80, and petitioners provided a copy of
Durland to the trial court at oral argument. Durland held: “The superior
court properly dismisses a claim pursuant to CR 12(b)(6) and (1)‘only if it
appears beyond a reasonable doubt that no facts justifying recovery
exist,”” quoting West v. Stahley, 155 Wn. App. 691, 696 (2010).

“Similarly, we review de novo rulings to dismiss for lack of jurisdiction
pursuant to CR 12(b)(1).” Id. The full quote from West states:

A trial court’s ruling on a motion to
dismiss for failure to state a claim upon which
relief can be granted under CR 12(b)(6) is a
question of law that we review de novo. Cutler v.
Phillips Petroleum Co., 124 Wash.2d 749, 755,
881 P.2d 216 (1994). A trial court should dismiss
a claim under CR 12(b)(6) only if it appears
beyond a reasonable doubt that no facts
justifying recovery exist. Cutler, 124 Was.2d at
755, 881 P.2d 216. “’Under this rule, a plaintiff’s
allegations are presumed to be true’, and ‘a court
may consider hypothetical facts not part of the
formal record.”” Cutler, 124 Wash.2d at 755,

881 P.2d 216 (quoting Hoffer v. State, 110
Wash.2d 415, 420, 755 P.2d 781 (1988), aff’d on
reconsideration, 113 Wash.2d 148. 776 P.2d 963
(1989). A trial court should grant CR 12(b)(6)
motions ‘“’sparingly and with care’ and ‘only in
the unusual case in which plaintiff includes
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allegations that show on the face of the
complaint that there is some insuperable bar
to relief.”’ Cutler, 1224 Wash.2d at 755, 881
P.2d 216 (quoting Hoffer, 110 Wash.2d at 420,
755P.2d 781).

West at 696 (emphasis added).

B. OTR and the City’s motions to dismiss were untimely
filed and are reviewed under CR 12(b)

King County LCR 7(b)(1) states that “ [E]xcept when specifically
provided in another rule, this rule governs all motions in civil cases,”
listing LCR 12. LCR 12(d) notes that motions under CR 12(b) shall be
subject to the page limitations and scheduling requirements of CR 56 and
LCR 56. LCR 56(2) states filing deadlines shall be pursuant to CR 56 and
the order setting civil case schedule. CR 56(c) requires 28 days calendar
notice prior to filing summary judgment motions. The civil case schedule
states motions on jurisdictional and procedural issues shall comply with
CR 7 and LCR 7, except minimum notice of hearing requirements shall be
eight days. CP 29. The case schedule references RCW 36.70C.080
which requires an initial hearing between 35 and 50 days of the filing of
the petition, and provides that defenses of jurisdiction and standing are
waived if not raised by timely motion. CP 30; RCW 36.70C.080(3).

CR 12(b) notes that if on a motion under 12(b)(6) for failure to
state a claim upon which relief can be granted matters outside the

pleadings are presented to and not excluded by the trial court, the motion
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shall be treated as one for summary judgment and the parties shall be
given reasonable opportunity to present all material made pertinent to such
amotion . In this matter OTR and City filed their motions to dismiss
under CR 12(b) based upon the record and therefore the time requirements
for OTR and the City’s motions to dismiss must be reviewed under LCR
12(b) and require 28 days’ notice’ .

Petitioners objected to OTR’s and the City’s motions to dismiss in
emails to the court CP 1614-1616; CP 1547-1548, and in petitioners’
response to the motions to dismiss CP 1376-1377, and in petitioner’s
motion for reconsideration. CP 1582-1588.

Both OTR and the City’s motions to dismiss are replete with
references to the record, and the “minimal effect” of SUB 13-008. OTR
even attached documents from the Administrative Record to its motion to
dismiss (CP 66-69), and brought blow ups of exhibits to the oral argument.
RP 25:24-26:22. In its motion to dismiss OTR characterized SUB 13-008
as a “minor configural modification of a pre-existing short plat” CP 54: 1.
20-21, to alleviate “implicated certain development inefficiencies that

unnecessarily restricted future use of the property” CP 55: 17-18 in the

7 This would not have been a hardship for OTR and the city considering: 1) There had
already been an administrative hearing; 2) outside counsel for the City had been involved
since October 24 3) the original superior court hearing date was October 3, 2014 CP 30;
and 4) the City and OTR noted in their emails dated September 23, 2014 they would be
filing motions to dismiss and presumably could have filed their motions at that time
providing the necessary 28 days notice before the hearing on 10-31-2014. CP 1548.
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previous subdivision concerning “the ‘impervious surface’ restriction
codified at Section 19.02.020(D) of the Mercer Island Code (MICC),
which limits the maximum impervious surface of a lot to 35 percent of its
gross square foot area” CP 55: 1. 23--CP 56: 11.1. According to OTR,
“these minor changes are negligible in relation to the original 2009 short
plat.” CP 56: 24-25.

The City likewise in its motion to dismiss argued the de minimus
impacts of SUB 13-008, which it described as “literally just moved lines
on a piece of paper.” CP 89: 1. 10-11

During oral argument the City stated it was not arguing the merits,
to which the trial court asked “How can I evaluate the extent of harm
without doing that?” (RP 6:6-12). The City answered by noting that they
can refer to the record “to understand how minimal, if not non-existent,
any impacts from this actual short plat modification are” (RP 6: 20-22).

The City argued SUB 13-008 “doesn’t change much of anything”
but that counsel was “not going to get into detail on this because I think
Mr. Lell, on behalf of the additional parties, is going to discuss kind of the
background and distinction between what was existing and what was
actually approved here because he’s representing those parties that are
making the application” (RP 9: 20-25). The City further noted that “Mr.

Lell will point out and he’s brought from the record, this was a literally
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near insignificant amendment of an already existing two-lot short plat (RP
16: 2-5); the “project on its face literally creates no impacts to anyone”
(RP 16: 8-9), “just no discernable impacts from this project” (RP 17: 4);
“this is literally just moving some lines on the site plan” (RP 17: 19-20)
and that the neighbors’ concerns over the already filed construction
building plans for two houses were “blah, blah; that’s pure speculation”
(RP 19:21).8

Local rules that are inconsistent with rules adopted by the
Washington Supreme Court shall be disapproved. State v. McEnroe, 175
Wn.2d 795, 808 fn. 7 (2012). Requiring petitioners to respond to the two
motions to dismiss on the record with six days notice and three court days
to file a response unfairly prejudiced petitioners, especially considering
the City filed the administrative record and hearing transcript at the same
time as it filed its motion to dismiss (and renumbered the administrative
record) and obviously had a copy prior in order to prepare their motions.

As a result the Court of Appeals should reverse the trial court’s
order granting dismissal of the petition because OTR and the City waived

objections to standing by failing to timely note its motions under either CR

¥ Neither OTR nor the city clarify why SUB 13-008 will result in injury in fact to
Misselwitz if the project “on its face” literally creates no impact to anyone” and “is
literally just moving lines on the site plan,” or what that injury in fact will be.
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56 or CR 12(b), or hold in the alternative petitioners have met their burden

to establish standing.

C. Petition Mizzelwitz has Standing in the LUPA Appeal

OTR and the City do not contest that Misselwitz will suffer injury
in fact from SUB 13-008, but claim Misselwitz lacks standing because he
did not individually file his own administrative appeal before the Planning
Commission. CP 60-61; 82-83 and pay a separate $827 appeal fee. The
City never raised this rule at the administrative level.
The City’s notice of open record hearing mailed to Thompson,
Misselwitz and all landowners within 300 feet, and posted on a sign,
stated:
You may review the application and appeal on file
for this matter at the City of Mercer Island,
Development Services Group, 9611 SE 36™ Street,
Mercer Island, Washington. Only those persons
who submit written comments or testify at the
open hearing will be parties of record,; and only
parties of record will receive a notice of the
decision and have the right to appeal.

CP 1413-1416. (emphasis added).

City staff prepared a staff report to the Planning Commission
addressing the issues raised in the administrative appeal. CP 1402-1410.

On page 5, it noted the appeal shall be an open record appeal and new

information may be presented, citing MICC 19.15.020(J)(5). CP 1406.
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The Staff Report states that all property owners within 300 feet of the
proposed subdivision must receive individual notice of the open record
hearing by mail CP 1405 para 4. The declaration of mailing specifically
notes individual notice was mailed to Misselwitz and Thompson CP 1415-
1416.°
The Planning Commission’s decision specifically states that

Thompson filed a complete and timely administrative appeal with the City
clerk to the decision under file SUB 13-008. CP 103, Finding of Fact 2;
CP 104 Conclusion of Law 3. The Commission’s decision further states
that all parties of record with standing may appeal the City’s final decision
to the King County Superior Court. CP 105. The notice of open record
hearing states participation at the hearing confers standing and makes a
city a party of record with the right to appeal CP 1413. The Decision and
Order states:

5. On July 23, 2014, the Planning Commission

reviewed the exhibits and heard testimony from

the following parties:

d) Ted Misselwitz of 7250 North Mercer
Way, Mercer Island, WA 98040.

® There were two public notices of open record appeal hearing. The first was scheduled
for May 21, 2014 CP 1412. However the City posted the wrong date for the hearing, and
the planner’s declaration of mailing listed inconsistent dates for the declaration of
posting. CP 325. The May 21, 2014 hearing was cancelled and renoted for July 23, 2014
after Thompson informed the City of Prosser Hill Coal v. County of Spokane, 176 Wn
App 280 (2013).
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CP 104 (emphasis added)

OTR and the City have asked this court to make a fundamental
change in the law, and MICC and hold under the MICC, or any
jurisdiction, only the administrative appellant has standing to appeal to the
superior court from an open record hearing the petitioner participated in.
OTR and the City cite no case supporting this holding, and indeed all the
applicable cases and statutes hold the opposite.

There are three statutes and one ordinance relating to notice of a
permit application, decision, and appeal for a subdivision:

1. R.C.W. 58.17 (subdivision statute)

2. R.C.W. 36.70B (project permit statute)

3. R.C.W.36.70C (LUPA)

4. MICC 19.15.020

There are four stages in project permit review and the necessary
notice to the public.

1. Requirements for notice of completed application. R.C.W.
36.70B.110(2); MICC 19.15.020(D). Appendix Exh. 5:9. The
notice issued for SUB 13-008 states a citizen must file written
comments within 14 days in order to become a party of record
and have standing to appeal. CP 140. This is not correct.

MICC 19.15.020(D) states a citizen who submits written
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comments to notice of an application within the time period

shall receive a copy of the decision. A citizen cannot appeal an

application, which is a preliminary step without a final

determination to appeal.

. Public notice. In addition to notice of the application, public

notice is required for all administrative actions, which include

preliminary approval of a short subdivision. MICC

19.15.020(E) appendix Exh. 5:11. It is this notice prior to the

decision that triggers a requirement to comment in order to

become a party of record. In this matter, the City never issued

this ten day notice pre-decision.

. Notice of decision. MICC 19.15.020(H) appendix Exh. 5:16

a. A pre-decision open record hearing based upon a
threshold determination (ie. a long subdivision of more
than four lots); or

b. Notice of decision without open record hearing, as in
SUB 13-008. MICC 19.15.010(E).

. Open record appeal hearing. R.C.W. 36.70B.110(a); MICC

19.15.020(E). If a pre-decision open record hearing has been

held (long subdivision), the appeal is to a closed record appeal

before the legislative body. If no open record hearing has been
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provided pre-decision (short subdivision), any party of record
may appeal the notice of decision and request an open record
appeal hearing.

5. Public notice of open record hearing. MICC 19.15.020(J)(1).
Appendix Exh. 5:16-17. The public notice of an open record
hearing shall state that only those persons who submit written
comments or testify at the open record hearing will be parties
of record; and only parties of record will receive a notice of
decision and have the right to appeal. MICC
19.15.020(E)(3)(e). Appendix Exh. 5:11. There is no mention
and no requirement that only the administrative appellant has
the right to appeal to the superior court from an open record
hearing.

6. Appeal from final land use decision. MICC 19.15.020(J)(5)(g)
addresses appeals to superior court. It states:

g. The city’s final decision on a development proposal may
be appealed by a party of record with standing to file a land
use petition in King County superior court. Such petition
must be filed within 21 days of the issuance of the

decision.

Appendix Exh. 5:18
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MICC 19.15.020(J)(5)(g) does not state only the administrative
appellant may appeal to superior court as OTR and the City argue. If that
was the case, there would be no point to public notice and public hearings
if only the administrative appellant could have standing.

At the oral argument petitioners provided the court with a copy of
Jones v. The Town of Hunts Point, 166 Wn. App. 452 (2012). In Jones the
court allowed an individual who was not the applicant nor the appellant
below to substitute as the LUPA petitioner. The court quoted R.C.W.
36.70C.040(2) relating to persons who shall be parties, and must be named
and served in the LUPA petition. In particular, the court in Jones quoted
RCW 36.70C.040(2)(d):

Each person named in the written decision who
filed an appeal to a local jurisdiction quasi-
judicial decision maker regarding the land use
decision at issue, unless the person has
abandoned the appeal or the person’s claims
were dismissed before the quasi-judicial decision
was rendered. Persons who later intervened or

joined in the appeal are not required to be
made parties under this subsection.

Jones at 452-453 (Emphasis added).

As petitioners argued, LUPA would not make a distinction
between the administrative appellant, who is an indispensable party to the
superior court appeal, from persons who later intervened or joined in the

administrative appeal, and who are not required to be made parties under
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this section. One could not intervene or join in an administrative appeal
“later” if they had filed their own administrative appeal. Once an appeal
has been filed by a citizen from the decision, an open record appeal
hearing is required, additional evidence may be submitted, and any citizen
who participates shall become a party of record and may appeal to the
superior court.

D. Petitioner Thompson Has Standing

As noted above, during oral argument the trial court observed that
it is impossible to evaluate the extent of harm without reaching the merits
of the claim. RP 6:6-12. As noted in the introduction above, the
petitioners believe that when the petition is timely filed and served, all
administrative remedies have been exhausted, a final land use has been
issued, the petitioners are adjacent land owners who allege injury to their
property, and the defense of lack of standing was not raised at the
administrative level, dismissal under CR 12(b) is an error of law.
Petitioners cannot find a single case in which the trial court dismissed the
LUPA petition as a matter of law based on these facts, let alone one in
which the Court of Appeals affirmed the dismissal.

OTR and the City did not raise lack of standing for Thompson at
the administrative level. Throughout their motions, OTR and the City

state Thompson is precluded from introducing evidence of standing or
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harm outside the administrative record, even underlining this argument
twice, or in the alternative the administrative record contrary to evidence
to establish harm. City motion, CP 77: 11. 27-CP 78:11. 1; CP 81: 11. 20-CP
82:11. 9; OTR motion, CP 63: 1. 8-11. The Supreme Court in Lauer v.
Pierce Co., 173 Wn.2d 242 (2011) held exactly the opposite:

As a preliminary matter, the Garrisons argue that
the superior court erred in considering evidence of
Lauer and de Tienne’s standing that was not in the
administrative record. This challenge is easily
rejected based on the plain statutory language of
LUPA. First, a LUPA petitioner must establish
facts supporting standing. RCW 36.70C.070(6).
This requirement plainly indicates that the
legislature anticipated later consideration of facts
related to judicial standing. Moreover, while
judicial review of factual issues under LUPA is
generally limited to the administrative record, the
statute expressly provides that this limitation applies
only when “the parties to the quasi-judicial
proceeding had an opportunity consistent with due
process to make a record on the factual issues.”
RCW 36.70C.120(1). Lauer and de Tienne
participated in the administrative hearing, but the
Garrisons never challenged their standing before the
hearing examiner. As such, no record was
developed on the question of standing; it simply
was not a relevant issue at the hearing. Because
there was no opportunity to make a record on the
issue, “the record for judicial review may be
supplemented by evidence of material facts that
were not made part of the local jurisdiction’s
record.” RCW 36.70C.120(3).

Lauer at p. 254.
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The record clearly notes Thompson has established, let alone
alleged, harm.

In JZ Knight v. The City of Yelm, 173 Wn.2d 325 (2011), the
supreme court reiterated the holding that there is no specific quantum of
harm to allege to establish standing. But what ultimately defines the
necessary quantum of harm at trial is the legality of the permit under the
applicable development regulations and comprehensive plan. This
requires 1) an analysis of the requirements for preliminary approval of a
short subdivision; 2) an analysis of the goals and purpose of the
comprehensive plan and development code which reflect the harm to be
prevented; and 3) the unique two stage process for approval of a
subdivision.

1. Under the MICC the requirements to receive a permit for preliminary
approval for a subdivision are found in 19.08.020(F):
F. Preliminary Application Procedure

1. Findings of Fact. All preliminary
approvals or denials of long subdivisions or short
subdivisions shall be accompanied by written
findings of fact demonstrating that:

a. The project does or does not make
appropriate provisions for the public health,
safety, and general welfare and for such open
spaces, drainage ways, streets or roads, alleys,

other public ways, transit stops, potable water
supplies, sanitary wastes, parks and recreation,
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playgrounds, school and school grounds and all
other relevant facts, including sidewalks and
other planning features that assure safe walking
conditions for students who only walk to and
from school;

b. The public use and interest will or will
not be served by approval of the project; and

c. The project does or does not conform
to applicable zoning and land use regulations

2. Short Subdivisions and Lot Line
Revisions. The code official shall grant
preliminary approval for a short subdivision or
lot line revision if the application is in proper
form and the project complies with the design
standards set out in MICC 19.08.030, the
Comprehensive Plan, and other applicable
development standards.

Appendix, Exh 3:7

SUB 13-008 and Tract X are directly contrary to the goals of the

Comprehensive Plan and MICC. The harm to Thompson mirrors the

gain to OTR of houses that are inconsistent in size with the

neighborhood and MICC. This harm is specifically recognized in

OTR’s motion. See CP 63 fn. 2, noting Thompson’s objection to size

of future homes; CP 56:17-21, noting Tract X results in an additional

750 sf of impervious surface which creates 750 extra sf for each story.

The Mercer Island Comprehensive Plan identifies two core goals in its
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Land Use Section: Open space, and construction consistent with
neighborhoods and the MICC.
The first land use goal on Mercer Island under the Comprehensive
Plan for development outside the commercial district is Goal 7:

GOAL 7 Mercer Island should remain
principally a low density, single family
residential community.

7.1 Existing land use policies, which strongly
support the preservation of existing conditions in
the single family residential zones, will continue
to apply. Changes to the zoning code or
development standards will be accomplished
through code amendments.

Appendix Exh. 7:1

The first goal under the Comprehensive Plan for
residential housing is:

Goal 1 To ensure that single family and
multi-family neighborhoods provide safe and
attractive living environments, and are
compatible in quality, design and intensity
with surrounding land uses, traffic patterns,
public facilities and sensitive environmental
features.

1.1 Ensure that zoning and city code provisions
protect residential areas from incompatible uses
and promote bulk and scale consistent with the
existing neighborhood character.

1.2 Promote single family residential
development that is sensitive to the quality,
design, scale and character of existing
neighborhoods.
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Appendix 7:2.
The first development regulation in the MICC states the guiding
principles for balancing development on Mercer Island:

19.01.010 Purpose

The general purpose of this code is to protect and
promote health, safety, and the general welfare
through the regulation of development within the
city of Mercer Island.

To that end, this code classifies the land within
the city into various zones and establishes the
use of land and nature of buildings within these
zones; controls the form of plats and
subdivisions; regulates the construction of
commercial and residential structures; and
protects critical and sensitive areas within the
city.

The provisions of this code are designed to
consider light, air and access; to conserve and
protect natural beauty and other natural
resources; to provide coordinated development;
to avoid traffic congestion; to prevent
overcrowding of land; to facilitate adequate
provisions for transportation, water, sewage,
schools, parks and other requirements; and to
encourage the use of solar energy practices.

This code is to be interpreted as a whole, in view
of the purpose set out in this section.

If the general purpose of this development code
conflicts with the specific purpose of any chapter
of this development code, the specific purpose
shall control. (Ord. 99C-13§1).

Appendix Exh. 1:1
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3. Finally, OTR and the City argue that the harm from the proposed
subdivision is merely abstract or theoretical. The Supreme Court held
the opposite in JZ Knight v. The City of Yelm, 173 Wn.2d 325 (2011).
In Knight, the court noted that the subdivision of land is a matter of
state concern to be administered in a uniform manner provide copy to
the court. The court noted that preliminary approval of a subdivision
is a final land use decision by the local government implicating
inherent harm for neighbors which is why they are entitled to special
notice.

A proposed subdivision of land that complies with zoning and
development regulations shall vest under the regulations and zoning
ordinance in effect at the time of a submission of a complete application.
RCW 58.17.033. A valid and fully complete building permit application
that complies with the zoning and other land use controls in effect on the
date of the application shall vest under those regulations. RCW
19.27.095. “Actual” or “immediate” harm is not when the actual
construction vested under the permit begins, but the right under the vested
permit to the construction. Once the permit is issued and becomes final a
citizen and the jurisdiction itself cannot deny the actions approved by the

permit.
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The petition sets forth the specific provisions of the MICC and law
petitioners’ allege SUB 13-008 does not comply with. The court must
assume these allegations are true, and along with Commissioner McCann
presume harm to adjacent property from failure to comply with the
Comprehensive Plan and MICC principles of air, light, open space,
adequate roads, sufficient area to subdivide, consistent bulk and scale,
prevention of overcrowding of land, all of which provide attractive
neighborhoods and affect the value of surrounding property. The ultimate
result of SUB 13-008 is houses that are inconsistent with the zone and
neighborhood, overcrowd land, negatively affects open space, air, light,
comfort, esthetics, and diminishes the value of surrounding properties like
Thompson’s.

VI. PETITIONERS’ REQUEST FOR ATTORNEY’S FEES AND
COSTS PURSUANT TO RAP 18.1

RAP 18.1 requires the petitioners to request attorney’s fees and
costs in their opening brief. The basis for fees and costs is contingent
upon the Court of Appeals’ decision on the petitioners’ motion to
supplement the record to include the August 12, 2014 statutory warranty
deed, this court’s decision whether the trial court’s order must be vacated

for failure to join an indispensable party.
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The failure of a party to name or join an indispensable party is a
basis for a finding that the appeal was frivolous and a basis for award of
attorney’s fees. Crystal Lotus Enters. v. Shoreline, 167 Wn.App 501-507-
8 (2012).

VII. CONCLUSION

The petitioners respectfully request that the Court of Appeals
reverse the trial court’s order dismissing their LUPA petition and order
denying petitioners’ request for reconsideration for the reasons discussed
above.

Dated this __fi day of June, 2015.

Respectfully submitted,

Thompson and Delay

By:

7 > =
Daniel P. Thompson
WSBA No. 18189
Thompson and Delay
506 Second Avenue, Suite 2500
Seattle, WA 98104
Phone (206) 622-0670
Fax (206) 622-396
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Chapter 19.01 GENERAL PROVISIONS . Page 1 of 13

Chapter 19.01
GENERAL PROVISIONS

Sections:
19.01.010 Purpose.
19.01.020 Validity.
19.01.030 Reasonable accommodation.
19.01.040 Zone establishment.
19.01.050 - Nonconforming structures, sites, lots and uses.
19.01.060 Hold harmiess/indemnification agreement and covenant not to sue, performance ‘
guarantees, liability protection.
19.01.070 Variance and deviation procedures.

19 01 010 Purpose

The general purpose of this code is to protect and promote health, safety, and the general welfare

through the regulation of development within the city of Mercer Island.

To that end, this code classifies the land within the city into various zones and establishes the use of
land and nature of buildings within those zones; controls the form of plats and subdivisions; regulates
the construction of commercial and residential structures; and protects critical and sensitive areas

within the city.
The provisions of this code are designed to consider light, air and access; to conserve and protect
natural beauty and other natural resources; to provide coordinated development; to avoid traffic

congestion; to prevent overcrowding of land; to facilitate adequate provisions for transportation,
water, sewage, schools, parks and other public requirements; and to encourage the use of solar

energy practices.

This code is to be interpreted as a whole, in view of the purpose set out in this section.

If the general purpose of this development code conflicts with the specific purpose of any chapter of
this development code, the specific purpose shall control. (Ord. 99C-13 § 1).

19.01. 020 Validity.

If any section, paragraph, subsection, clause or phrase of this code is for any reason held to be
unconstitutional or invalid, such decision shall not affect the validity of the remaining portion of this
code. The city council hereby declares that they would have passed this code and each section,
paragraph, subsection, clause or phrase thereof irrespective of the fact that any one or more
sections, paragraphs, clauses, or phrases were unconstitutional or invalid. (Ord. 99C-13 § 1).

19 01 030 Reasonable accommodatlon

A. Eligibility. Any person claiming to have a handlcap or dlsablhty within the meaning ofthe Falr

Housing Amendments Act (FHAA), 42 U.S.C. 3602(h) or the Washington Law Against Discrimination
(WLAD), Chapter 49.60 RCW, or someone acting on his or her behalf, who wishes to be excused

from an otherwise applicable requirement of this development code pursuant to the reqmremémf , 1.

X N —
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Chapter 19.01 GENERA]L.PROVISIONS Page

the FHAA, or the WLAD, that reasonable accommodations be made in rules, policies, practices, or
services when such accommodations may be necessary to afford persons with handicaps or
disabilities equal opportunity to use and enjoy a dwelling, shall make such request for reasonable

accommodation to the code official.

B. Procedure.
1. An applicant for reasonable accommodation must provide verifiable documentation of
handicap or disability eligibility to the code official and describe the need for and proposed
accommodation.
2. The code official shall determine what adverse land use impacts, including cumulative

impacts, if any, would result from granting the proposed accommodation. This determination
shall take into account the size, shape and location of the dwelling unit and lot; the traffic and

20f13

parking conditions on adjoining and neighboring streets; vehicle usage to be expected from the

residents, staff and visitors; and any other circumstances determined to be relevant.

3. The applicant’s need for accommodation shall be considered in light of the anticipated land

use impacts, and conditions may be imposed in order to make the accommodation reasonable

in light of those impacts.

4. A grant of reasonable accommodation permits a dwelling to be inhabited only according to the

terms and conditions of the applicant’s proposal and the code official's decision. If it is
determined that the accommodation has become unreasonable because circumstances have

changed or adverse land use impacts have occurred that were not anticipated, the code official

shall rescind or modify the decision to grant reasonable accommodation.

5. The code official shall act promptly on the request for accommodation and shall not charge
any fee for responding to a request for accommodation.

6. Nothing herein shall prevent the code official from granting reasonable accommodation to the

full extent required by federal or state law.

7. The code official’s decision shall constitute final action by the city on a request for

accommodation, and review of the decision will be available only in superior court. Any appeal
must be filed not more than 21 days after the issuance of the code official's decision. (Ord. 03C-

08 § 2; Ord. 99C-13 § 1).

A Zone Symbol

Single-Family R-8.4

Single-Family R-96

Single-Family R-12

Single-Family R-15

Multiple-Family MF-2L Cimt ex. 1
P2,
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Chapter 19.01 GENERAL PROVISIONS - Page 3 of 13

Multiple-Family MF-2
Multiple-Family MF-3
Business B

Planned Business PBZ

Commercial Offices C-0
Public Institution P

Town Center TC
B. The location and boundaries of the various zones of the city are shown and delineated on the city
of Mercer Island Zoning Map which is set out in Appendix D of this development code and is

incorporated herein by reference.
C. The location and boundaries of the various zones as hereafter determined by the city council shall

be shown and delineated on zone maps covering portions of the city, each of which maps shall be a
part of this code either by adoption as a part hereof or by amendment hereto.

D. Each zone map and all notations and other information shown thereon shall become part of this
code.
E. A zone map may be divided into parts and each part may, for purposes of identification, be

subdivided into units. Such parts may be separately and successively adopted by means of an
amendment of this code and, as adopted, such zone map, or its parts, shall become a part of this

code.

F. Changes in the boundaries of a zone shall be made by ordinance adopting an amended map, or

part of said zone map.

G. When uncertainty exists as to the boundaries of any zones shown on any zone map, the following

rules shall apply:

1. Boundaries shown on a map as approximately following street lines or lot lines shall be

construed as actually following such lines.

2. Where a boundary between zones divides a lot into two or more pieces, the entire lot shall be
deemed to be located in the first zone on the following list in which any part of the lot is located:
R-15, R-12, R-9.6, R-8.4, MF-2L, MF-3, MF-2, P, PBZ, C-O, TC, and B. The location of the zone
boundary shall be determined by use of the scale appearing on the zone map unless the
location of the boundary is indicated by dimensions.

3. Where property abuts Lake Washington, the land use classification of the upland property
extends waterward across the abutting shorelands and beds to the line of navigability/inner
harbor line as established in 1984 by the board of natural resources by Resolution No. 461.

4. In case any uncertainty exists, the planning commission shall recommend and the city council

shall determine the location of boundaries.

Clmtex._ 1
P33
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Chapter 19.02 RESIDENTIAL Page 2 of 26

5. Home business as an accessory use to the residential use,
o, subject to all of the following conditions:

a. The home business may make those improvements to
the home business normally allowed for single-family
residences. For a day care, play equipment and play
areas are not allowed in front yards.

b. Only those persons who reside on the premises and
one other person shall be permitted to engage in the
business on the premises at any one time; provided, that
a day care or preschool may have up to three
nonresident employees on the premises at any one time.
This limitation applies to all owners, managers, staff or
volunteers who operate the business.

c. There shall be no exterior storage or display of
materials except as otherwise allowed for single-family
residences, and no sign advertising the home business
located on the premises except as specifically allowed by

MICC 19.12.080(B).

d. No offensive noise, vibration, smoke, dust, odor, heat
or glare or excessive traffic to and from the premises
shall be produced or generated by the home business.

e. The home business shall not involve the use of more
than 30 percent of the gross floor area of the residence,
not including the allowed basement exclusion area
consistent with subsection E of this section and MICC
19.16.010(G). However, a day care or preschool may use
up to 75 percent of said gross floor area.

f. No home business shall be permitted that generates
parking demand that cannot be accommodated on the
lots consistent with the applicable maximum impervious
surface coverage limits of MICC 19.02.020(D). Parking
shall be provided to handle the expected parking
demand. In the case of a day care or preschool, parking

for residents and employees shall occur on site; resident Cimtex._ Z
PZ,__
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Chapter 19.02 RESIDENTIAL Page 3 of 26

and employee parking shall not occur on an adjacent
street.

g. The business shall not provide healthcare services,
personal services, automobile repairs; serve as a
restaurant, commercial stable, kennel, or place of
instruction licensed as a school under state law and
which will operate with more than three students at a
time; or serve as a bed and breakfast without a
conditional use permit as set out in subsection (C)(7) of
this section. Nothing contained in this subsection (A)(5)
(g) shall be interpreted to prohibit a day care.

h. A day care shall be limited to 18 children maximum
(not including dependents) at a time.

6. Public park subject to the following conditions:

a. Access to local and/or arterial thoroughfares shall be
reasonably provided.

b. Outdoor lighting shall be located to minimize glare
upon abutting property and streets.

c. Major structures, ballfields and sport courts shall be
located at least 20 feet from any abutting property.

d. If a permit is required for a proposed improvement, a
plot, landscape and building plan showing compliance
with these conditions shall be filed with the city
development services group (DSG) for its approval.

7. Semi-private waterfront recreation areas for use by 10 or
fewer families, subject to the conditions set out in MICC

19.07.080.

8. One accessory dwelling unit (ADU) per single-family
dwelling subject to conditions set out in MICC 19.02.030.

Cimtex. 2
P3:
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9. Special needs group housing as provided in MICC

10. Social service transitional housing, as provided in MICC
19.06.080.

11. A state-licensed day care or preschool as an accessory
use, when situated at and subordinate to a legally established
place of worship, public school, private school, or public
facility, meeting the following requirements:

a. The number of children in attendance at any given
time shall be no more than 20 percent of the legal
occupancy capacity of the buildings on the site, in the

aggregate.

b. Signage shall be consistent with the provisions of
MICC 19.12.080(B)(3).

c. Off-street parking provided by the primary use shall be

''''' A deemed sufficient for the accessory day care or
preschool if at least one space per employee is provided,
and either:

i. One additional parking space is provided for every
five children in attendance, or

ii. Adequate pick-up and drop-off space is provided
as determined by the code official.

B. Additional Use Permitted in Zones R-9.6, R-12, and R-15. One
accessory building for the housing of domestic animals and fowl,
having a floor area not to exceed 36 square feet for each lot and
located not less than 65 feet from any place of habitation other
than the owners’; provided, the roaming area shall be fenced and
located not less than 35 feet from any adjacent place of human

habitation.

C. Conditional Uses. The following uses are permitted when
authorized by the issuance of a conditional use permit when the P.4.

http://www.codepublishing.com/wa/mercerisland/html/Mercerlsla... 7/8/2013
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applicable conditions set forth in this section and in MICC
19.15.020(G)(3) have been met:

1. Government services, public facilities, utilities, and
museums and art exhibitions, subject to the following
conditions:

a. All structures shall be located at least 20 feet from any
abutting property;

b. Off-street parking shall be established and maintained
at a minimum ratio of one parking space for each 200
square feet of gross floor area; and

c. Utilities shall be shielded from abutting properties and
streets by a sight obscuring protective strip of trees or
shrubs.

2. Private schools accredited or approved by the state for
compulsory school attendance, subject to conditions set out in

subsection (A)(4) of this section.
3. Places of worship subject to the following conditions:

a. All structures shall be located at least 35 feet from any
abutting property.

b. Off-street parking shall be established and maintained
at a ratio of one parking space for each five seats in the
chapel, nave, sanctuary, or similar worship area.

4. Noncommercial recreational areas, subject to the
conditions contained in subsection (A)(6) of this section.

5. Semi-private waterfront recreation areas for use by more
than 10 families, subject to conditions set out in MICC

19.07.080.

6. Retirement homes located on property used primarily for a

place of worship subject to the following conditions:
Cimtex. 2

PSS,
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a. Retirement home structures shall not occupy more
than 20 percent of the lot; provided, the total lot coverage

for the retirement home, the place of worship, and all
other structures shall not exceed the lot coverage

specified in MICC 19.02.020(D).

b. A plot, landscape and building plan shall be filed with
the desigh commission for its approval, and the
construction and maintenance of buildings and structures
and the establishment and continuation of uses shall
comply with the approved plot, landscape and building
plan. Alterations to the project are permitted only upon
approval by the design commission of a new or amended

plan.

c. The number of dwelling units shall be determined by
the planning commission upon examination of the
following factors:

i. Demonstrated need;

ii. Location, size, shape and extent of existing
development on the subject property;

iii. Nature of the surrounding neighborh'ood; and

iv. Legal assurances that the entire property remains
contiguous, and that the retirement home is owned
and controlled by the applicant religious
organization.

d. The retirement home shall be located at least 35 feet
from all abutting property.

e. Off-street parking shall be established and maintained
at a ratio of one-half parking space for each dwelling unit.

7. The use of a single-family dwelling as a bed and breakfast

subject to the following conditions:
Cimt ex. 2

P. b :
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a. The bed and breakfast facility shall meet all applicable
health, fire, and building codes.

b. Not more than four rooms shall be offered to the public
for lodging.

c. There shall be no external modification of any structure
that alters the residential nature of the premises.

d. The bed and breakfast shall be the primary residence
of the operator.

e. In addition to the parking required set out in MICC
19.02.020(E), one off-street parking space, not located in
~ the lot setbacks, shall be provided for each rental room.

f. Meals shall be made available only to guests, and not
to the general pubilic.

8. Nonschool uses of school buildings, subject to the following
conditions:

a. No use or proposed use shall be more intensive than
the school activity it replaced. Consideration shall be
given to quantifiable data, such as, but not limited to,
traffic generation, parking demand, noise, hours of

operation;

b. All activities, with the exception of outdoor recreation
shall be confined to the interior of the building(s);

c. Exterior modification of the building(s) shall not be
permitted if such a modification would result in an
increase in the usable area of the building(s);

d. Minor changes in the building exterior, landscaping,
signs, and parking may be permitted subject to the
review and approval of the design commission; and

e. Off-street parking for all activities at the site shall be

provided in existing school parking lots. Cplfm x 2

2.
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f. Termination. Conditional use permits for nonschool
uses shall terminate and the use of the site shall conform
to the requirements of the zone in which the school
building is located on the day of the termination under the

following conditions:

i. The school building is demolished or sold by the
Mercer Island school district.

ii. The city council revokes the permit on the
recommendation of the planning commission.
Revocation shall be based on a finding that the
authorized use constitutes a nuisance or is harmful
to the public welfare, or the applicant has failed to
meet the conditions imposed by the city.

g. Revision. Any modification to a nonschool conditional
use permit shall be approved by the planning
commission; however, the code official may approve
minor modifications that are consistent with the above

stated conditions.

9. A state-licensed day care or preschool not meeting the
requirements of subsection (A)(11) of this section, subject to

the following conditions:

a. Off-street parking and passenger loading shall be
sufficient to meet the needs of the proposed day care or
preschool without causing overflow impacts onto
adjacent streets.

b. Signage shall be consistent with the provisions of
MICC 19.12.080(B)(3).

D. Building Height Limit. No building shall exceed 30 feet in height
above the average building elevation to the top of the structure
except that on the downhill side of a sloping lot the building may
extend to a height of 35 feet measured from existing grade to the
top of the exterior wall facade supporting the roof framing, rafters,

trusses, etc.; provided, the roof ridge does not exceed 30 feetin  cimtey 2

P2

co—.
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height above the average building elevation. Antennas, lightning
rods, plumbing stacks, flagpoles, electrical service leads, chimneys
and fireplaces and other similar appurtenances may extend to a
maximum of five feet above the height allowed for the main

structure.

The formula for calculating average building elevation is as follows:

Formula:

Average Building Elevation = (Mid-point Elevation of Individual Wall
Segment) x (Length of Individual Wall Segment) + (Total Length of
Wall Segments)

See Appendix G, Calculating Average Building Elevation.

E. Gross Floor Area.

1. The gross floor area of a single-family structure shall not
exceed 45 percent of the lot area.

2. Lots created in a subdivision through MICC 19.08.030(G),
Optional Standards for Development, may apply the square
footage from the open space tract to the lot area not to
exceed the minimum square footage of the zone in which the
lot is located. (Ord. 09C-04 §§ 1, 2; Ord. 08C-01 § 1; Ord.
05C-16 § 1; Ord. 04C-08 § 9; Ord. 03C-08 § 3; Ord. 01C-06
§ 1; Ord. 99C-13 § 1).

19.02.020 Lot requirements.
A. Minimum Lot Area.

R-8.4: The lot area shall be at least
8,400 square feet. Lot width
shall be at least 60 feet and lot
depth shall be at least 80 feet.

R-9.6: The lot area shall be at least
9,600 square feet. Lot width
shall be at least 75 feet and lot
depth shall be at least 80 feet. C;mg'e&_L_

http://www.codepublishing.com/wa/mercerisland/html/Mercerlsla... 7/8/2013



Chapter 19.02 RESIDENTIAL Page 10 of 26

R-12: The lot area shall be at least
12,000 square feet. Lot width
shall be at least 75 feet and lot
depth shall be at least 80 feet.

R-15: The lot area shall be at least
15,000 square feet. Lot width
shall be at least 90 feet and lot
depth shall be at least 80 feet.

1. Minimum lot area requirements do not apply to any lot that
came into existence before'September 28, 1960; however
structures may be erected on the lot only if those structures
comply with all other restrictions governing the zone in which

the lot is located.

2. In determining whether a lot complies with the lot area
requirements, the following shall be excluded: the area
between lateral lines of any such lot and any part of such lot

which is part of a street.

B. Street Frontage. No building will be permitted on a lot that does
not front onto a street acceptable to the city as substantially
complying with the standards established for streets.

C. Yard Requirements.

1. Minimum. Except as otherwise provided in this section,
each lot shall have front, rear, and side yards not less than
the depths or widths following:

a. Front yard depth: 20 feet or more.

b. Rear yard depth: 25 feet or more.

c. Side yard depth: The sum of the side yards shall be at
least 15 feet; provided, no side yard abutting an interior
lot line shall be less than five feet, and no side yard
abutting a street shall be less than 10 feet.

2. Yard Determination. Cimtex._2
P.10;
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a. Front Yard. The front yard is the yard abutting an
improved street from which the lot gains primary access
or the yard abutting the entrance to a building and ‘
extending the full width of the lot. If this definition does
not establish a front yard setback, the code official shall
establish the front yard based upon orientation of the lot
to surrounding lots and the means of access to the lot.

i. Waterfront Lot. On a waterfront lot, regardless of
the location of access to the lot, the front yard may
be measured from the property line opposite and
generally parallel to the ordinary high water line.

b. Rear Yard. The rear yard is the yard opposite the front
yard. The rear yard shall extend across the full width of
the rear of the lot, and shall be measured between the
rear line of the lot and the nearest point of the main
building including an enclosed or covered porch. If this
definition does not establish a rear yard setback for
irregular shaped lots, the code official may establish the
rear yard based on the following method: The rear yard
shall be measured from a line or lines drawn from side lot
line(s) to side lot line(s), at least 10 feet in length, parallel
to and at a maximum distance from the front lot line.

c. Corner Lots. On corner lots the front yard shall be
measured from the narrowest dimension of the lot
abutting a street. The yard adjacent to the widest
dimension of the lot abutting a street shall be a side yard.
If a setback equivalent to or greater than required for a
front yard is provided along the property lines abutting
both streets, then only one of the remaining setbacks
must be a rear yard. This code section shall apply except
as provided for in MICC 19.08.030(F)(1).

d. Side Yard. Any yards not designated as a front or rear
yard shall be defined as a side yard.

3. Intrusions into Required Yards. C,;',T]tﬁ’.('—z-*
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a. Minor Building Elements. Porches, chimney(s) and
fireplace extensions, and unroofed, unenclosed outside
stairways and decks shall not project more than three
feet into any required yard. Eaves shall not protrude
more than 18 inches into any required yard; provided, no
penetration shall be allowed into the minimum five-foot
setback abutting an interior lot line except where an
existing flat roofed house has been built to the interior
side yard setback line and the roof is changed to a
pitched roof with a minimum pitch of 4:12, the eaves may
penetrate up to 18 inches into the side yard setback.

b. Platforms, Walks, and Driveways. Platforms, walks,
and driveways not more than 30 inches above existing
grade or finished grade may be located in any required

yard.

c. Fences, Retaining Walls and Rockeries. Fences,
retaining walls and rockeries are allowed in required
yards as provided in MICC 19.02.050.

d. Garages and Other Accessory Buildings. Garages and
other accessory buildings are not allowed in required
yards, except as provided in MICC 19.02.040.

e. Heat Pumps, Air Compressors, Air Conditioning Units,
and Other Similar Mechanical Equipment. Heat pumps,
air compressors, air conditioning units, and other similar
mechanical equipment may be located within any
required yard provided they will not exceed the maximum
permissible noise levels set forth in WAC 173-60-040,
which is hereby incorporated as though fully set forth
herein. Any such equipment shall not be located within

three feet of any Iot line.

f. Architectural Features. Freestanding architectural

features such as columns or pedestals that designate an
entrance to a walkway or driveway and do not exceed 42

inches in height are allowed in required yards. Cimtex. 2

P12,
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g. Other Structures. Except as otherwise allowed in this
subsection (C)(3), structures over 30 inches in height
from existing grade or finished grade, whichever is lower,
may not be constructed in or otherwise intrude into a

required yard.

4. Setback Deviation. On any lot with a critical area that
makes it impractical to locate a building pad on the lot except
by intruding into required yards, the code official shall have
discretion to grant a deviation from yard setbacks for single

lots, subdivisions and lot line revisions.

a. The city shall provide notice of the proposed action as
required by MICC 19.15.020(D) and (E).

b. The decision to grant the deviation shall be pursuant to
procedures contained in MICC 19.15.010(E) and
19.15.020(G)(5).

c. In granting any such deviation, the code official may
require the submission of any reasonably necessary

information.

d. Yard setbacks shall not be reduced below the following
minimums:

i. Front and rear setbacks may not be reduced to
less than 10 feet each; ‘

ii. Side setbacks may not be reduced to less than
five feet.

D. Lot Coverage.

1. Maximum Impervious Surface Limits for Lots. The total
percentage of a lot that can be covered by impervious
surfaces (including buildings) is limited by the slope of the lot

for all single-family zones as follows:

Cimtex. 2
P13,

7,
———

Lot Slope Lot Coverage
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(limit for
impervious
surfaces)

Less than 15% 40%*

15% tolessthan  35%

30%

30% to 50% 30%

Greater than 50% 20%

slope

*Public and private schools, religious institutions, private clubs and
public facilities (excluding public parks or designated open space) in
single-family zones with slopes of less than 15 percent may be
covered by the percentage of legally existing impervious surface that
existed on May 1, 2006, as determined by the code official.

2. Exemptions. The following improvements will be exempt
from the calculation of the maximum impervious surface limits

set forth in subsection (D)(1) of this section:

a. Decks/Platforms. Decks and platforms constructed
with gaps measuring one-eighth inch or greater between
the boards which provide free drainage between the
boards as determined by the code official shall be
exempt from the calculation of maximum impervious
surface limits so long as the surface below the deck or

platform is not impervious.

b. Pavers. Pavers installed with a slope of five percent or
less and covering no more than 10 percent of the total lot
area will be calculated as only 75 percent impervious.
Provided, however, that all pavers placed in driveways,
private streets, access easements, parking areas and
critical areas shall be considered 100 percent impervious.

c. Patios/Terraces. Uncovered patios/ terraces
constructed of pavers shall be exempt from the maximum
impervious surface limits.

Cimt ex. 2
Pl&4;

http://www.codepublishing.com/wa/mercerisland/html/Mercerlsla... 7/8/2013



AT

Chapter 19.02 RESIDENT_\IAL Page 15 of' 26

d. Pedestrian-Oriented Walkways. Uncovered pedestrian
walkways constructed with gravel or pavers not to
exceed 60 inches in width shall be exempt from the
maximum impervious surface limits.

e. Public Improvements. Open storm water
retention/detention facilities, public rights-of-way and
public pedestrian trails shall be exempt from the
maximum impervious surface limits.

f. Rockeries/Retaining Walls. Rockeries and retaining
walls shall be exempt from the maximum impervious

surface limits.

3. Deviation. The code official may grant a deviation, allowing
an additional five percent of lot coverage over the maximum
requirements; provided, the applicant demonstrates through
the submittal of an application and supporting documentation
that the proposal meets one of the following criteria:

""" A a. The proposal uses preferred practices, outlined in
MICC 19.09.100, which are appropriate for the lot; or

b. The lot has a unique shape or proportions (i.e., a flag
lot, with a circuitous driveway corridor); or

c. The proposal minimizes impacts to critical areas and
provides the minimum extent possible for the additional
impervious surfaces.

The city shall provide notice for the proposed action as
required by MICC 19.15.020(D) and (E), Administration.

4. Variance. Public and private schools, religious institutions,

private clubs and public facilities in single-family zones with

slopes of less than 15 percent may request a variance to

increase the impervious surface to a maximum 60 percent
impervious surface and such variance application will be

granted if the hearing examiner determines that the applicant

has demonstrated that the following criteria are satisfied: %ln':ix. 2

—————
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Sections:

19.02.010
19.02.020
19.02.030
19.02.040
19.02.050
19.02.060

Chapter 19.02
RESIDENTIAL

Single-family.

Lot requirements.

Accessory dwelling units.

Garages and other accessory buildings.
Fences, retaining walls and rockeries.
Swimming pools.

19.02.010 Single-family.
A use not permitted by this section is prohibited. Please refer to

MICC 19.06.010 for other prohibited uses.

A. Uses Permitted in Zones R-8.4, R-9.6, R-12, and R-15.

1. Single-family dwelling.

2. Accessory buildings incidental to the main building.

3. Private recreational areas.

4. Public schools accredited or approved by the state for
compulsory school attendance, subject to design commission
review and all of the following conditions:

a. All structures shall be located at least 35 feet from any
abutting property and at least 45 feet from any public
right-of-way. _

b. Off-street parking shall be established and maintained
at a minimum ratio of one parking space per classroom
with high schools providing an additional one parking

space per 10 students.

c. A one-fourth acre or larger playfield shall be provided

in one usable unit abutting or adjacent to the site.

P.1;
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Chapter 19.08
SUBDIVISIONS

Sections:
19.08.010 General provisions.
19.08.020 Application procedures and requirements.
19.08.030 Design standards.
19.08.040 Plat improvements.
19.08.050 Final plats.
19.08.060 Condominium conversions.

19.08.010 General provisions.

A. No person shall subdivide land, either through a long
subdivision or a short subdivision, or make a lot line revision,
without first obtaining official approval as herein provided.

B. All applications for long subdivisions, short subdivisions, or lot
line revisions are governed by the permit review procedures set
out in MICC 19.15.020 except where superseded by language
contained in this chapter.

C. Land contained in a prior short subdivision may not be further
divided in any manner for a period of five years after the recording
of the final plat with King County without the filing of a long
subdivision plat; however when a short subdivision consists of less
than four lots, an alteration to the short subdivision is permitted so
long as no more than four lots are created through the total short

subdivision process.

D. In their interpretation and application, the provisions of this

chapter shall be held to be the minimum requirements adopted for
the promotion of the public safety, health, and general welfare. C;m&ex'————j

.
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This chapter is not intended to interfere with or abrogate or annul
any easements, covenants, conditions, or restrictions created or
imposed by plats or deeds or record or by agreements between
parties, except where the provisions of this chapter are more
restrictive, in which event the provisions of this 'chapter shall

govern.

E. Preliminary long subdivision, short subdivision, and lot line
revision applications shall be processed simultaneously with all
applications for rezones, variances, planned unit developments,
and site plan approvals to the extent the procedural requirements
of those actions allow simultaneous action.

F. Vacations of long subdivisions shall be governed by RCW
58.17.212. Alterations to long subdivisions shall be governed by
RCW 58.17.215. All public hearings for both vacations and
alterations of long subdivisions shall be before the planning
commission, which shall make recommendations as to the
vacation or alteration to the city council.

G. Vacations and alterations of short subdivisions shall be
reviewed by the code official, and shall comply with the
requirements of this chapter for the creation of short subdivisions,
unless those requirements are waived by the code official.
Vacations and alterations of short subdivisions that involve a
public dedication shall be governed by subsection F of this
section. (Ord. 08C-01 § 4; Ord. 99C-13 § 1).

19.08.020 Application procedures and requirements.

A. Applications for short subdivisions and lot line revisions or
alteration or vacation thereof shall be reviewed by the code official.
Cimtex. 3
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Applications for long subdivisions or alteration or vacation thereof
are reviewed by the planning commission and the city council.

B. The planning commission may grant a variance, with
restrictions if deemed necessary, from the four-acre limitation for
purpose of permitting short subdivision of property containing
more than four acres into four or less lots when all of the following

circumstances shall be found to apply:

1. That there are special circumstances applicable to the
particular lot, such type of ownership, restrictive covenants,
physiographic conditions, location or surroundings, or other

factors;

2. That the granting of the variance will not result in future
uncoordinated development nor alter the character of the
neighborhood; and

3. That granting the variance will not conflict with the general
purposes and objectives of the comprehensive plan or the

development code.

C. Applicants shall prepare a concept sketch of the proposal for
the preapplication meeting required under MICC 19.09.010(A).

D. Preliminary Application Contents. In addition to any documents,
information, or studies required under Chapter 19.07 MICC,
Critical Areas, an application for a long subdivision, short
subdivision, or a lot line revision shall include the documents set
forth below and any other document or information deemed
necessary by the code official upon notice to the applicant. All
documents shall be in the form specified by the code official and

shall contain such information as deemed necessary by the code mtex 3
mt ex.

P. 3.
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official. The applicant shall submit the number of copies of each
document specified by the code official.

1. Development Application Cover Form. The development
application cover form shall be signed by all current property
owners listed on the plat certificate, and shall list the legal
parcel numbers of all property involved in the project.

2. Long Subdivision, Short Subdivision, or Lot Line Revision
Plan. The applicant shall provide copies of fully dimensioned
plans of the project prepared by a Washington registered civil
engineer or land surveyor, meeting the requirements of
Chapter 19.07 MICC, Environment, and containing any other
information deemed necessary by the code official. The city
engineer may waive the requirement that an engineer or
surveyor prepare the plans for a short subdivision or lot line
revision. The submitted plans shall demonstrate that a
building pad has been designated for each proposed lot per
MICC 19.09.090. No cross-section dimension of a designated
building pad shall be less than 20 feet in width.

3. Plat Certificate. Applicant shall provide a plat certificate
issued by a qualified title insurance company not more than
30 days before filing of the application showing the ownership
and title of all parties interested in the plat. If the plat
certificate references any recorded documents (i.e.
easements, dedications, covenants, etc.) copies of those
documents shall also be provided.

4. Legal Documents. Applicants shall provide copies of each
of the following documents (if applicable):

a. Proposed restrictive covenants. Cp'm}*e{(-L_

httn://www.codepublishing.com/wa/mercerisland/html/MercerlIsl... 4/20/2015



Chapter 19.08 SUBDIV*IONS Page 5 of 24

b. Draft deeds to the city for any land to be dedicated.

c. Proposed easements.

5. Project Narrative. Applicants shall provide a clear and
concise written description and summary of the proposed

project.

6. Neighborhood Detail Map. Applicants shall provide copies
of a map drawn at a scale specified by the code official
showing the location of the subject site relative to the
property boundaries of the surrounding parcels within
approximately 1,000 feet, or approximately 2,500 feet for
properties over four acres. The map shall identify the subject
site with a darker perimeter line than that of the surrounding

properties.

7. Topography Map. The applicant shall provide copies of a
topographical map showing the existing land contours using
vertical intervals of not more than two feet, completed and
signed by a Washington licensed surveyor. For any existing
buildings, the map shall show the finished floor elevations of
each floor of the building. Critical slopes exceeding 30
percent must be labeled and delineated by a clearly visible

hatching.

8. Detailed Grading Plan. If the grade differential on the site
of the proposed project will exceed 24 inches and/or if the
amount of earth to be disturbed exceeds 50 cubic yards, the
applicant shall provide copies of a detailed grading plan
drawn by a Washington licensed engineer.

Clmtex. 3
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9. Street Profiles. The applicant shall provide copies of a
street profile showing the profiles and grades of each street,
together with typical cross sections indicating:

a. Width of pavement;

b. Location and width of sidewalks, trails, bike lanes,

ditches, swales, etc.; and
c. Location of any utility mains.

10. Geotechnical Report. The applicant shall provide a
geotechnical report meeting the requirements of Chapter
19.07 MICC, Critical Lands. This requirement may be waived
by the city Engineer under the criteria set out in MICC

19.07.010.

11. Utility Plan. Conceptual plan showing the locations of
existing and proposed utilities.

E. Notice.

1. Short Subdivisions and Lot Line Revisions. Public notice of
an application for a short subdivision or a lot line revision
shall be made in accordance with the procedures set forth in

MICC 19.15.020.

2. Long Subdivisions.

a. Public notice of a long subdivision application shall be
made at least 10 days prior to the open record hearing
on the application in accordance with the procedures set
forth in MICC 19.15.020 for an administrative or
discretionary act; provided, notice shall also be Cimtex. 3

Pb_
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published at least 10 days prior to the hearing in a
newspaper of general circulation within the city.

b. If the owner of a proposed long subdivision owns land
adjacent to the proposed long subdivision, that adjacent
land shall be treated as part of the long subdivision for
notice purposes, and notice of the application shall be
given to all owners of lots located within 300 feet of the
proposed long subdivision or the applicant’s adjacent

land.

3. The city shall provide written notice to the Department of
Transportation of an application for a long subdivision or
short subdivision that is located adjacent to the right-of-way
of a state highway. The notice shall include a legal
description of the long subdivision or short subdivision and a

location map.
F. Preliminary Application Procedure.

1. Findings of Fact. All preliminary approvals or denials of
long subdivisions or short subdivisions shall be accompanied
by written findings of fact demonstrating that:

a. The project does or does not make appropriate

provisions for the public health, safety, and general

welfare and for such open spaces, drainage ways,

streets or roads, alleys, other public ways, transit stops,

potable water supplies, sanitary wastes, parks and

recreation, playgrounds, schools and schoolgrounds and

all other relevant facts, including sidewalks and other

planning features that assure safe walking conditions for

students who only walk to and from school; C,,gix_ 3
A
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b. The public use and interest will or will not be served
by approval of the project; and

c. The project does or does not conform to applicable
zoning and land use regulations.

2. Short Subdivisions and Lot Line Revisions. The code
official shall grant preliminary approval for a short subdivision
or lot line revision if the application is in proper form and the
project complies with the design standards set out in MICC
19.08.030, the comprehensive plan, and other applicable

development standards.
3. Long Subdivisions.

a. At an open record hearing the planning commission
shall review the proposed long subdivision for its
conformance with the requirements of MICC 19.08.030,
the comprehensive plan, and other applicable
development standards.

b. The planning commission shall make a written
recommendation on the long subdivision, containing
findings of fact and conclusions, to the city council not
later than 14 days following action by the planning

commission.

c. Upon receipt of the planning commission’s
recommendation, the city council shall at its next public
meeting set the date for the public hearing where it may
adopt or reject the planning commission’s
recommendations.
Cimtex_3
P. ;
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d. Preliminary approval of long subdivision applications
shall be governed by the time limits and conditions set
out in MICC 19.15.020(E); except the deadline for
preliminary plat approval is 90 days, unless the applicant
consents to an extension of the time period.

4. Conditions for Preliminary Approval. As a condition of
preliminary approval of a project, the city council in the case
of a long subdivision, or the code official in the case of a
short subdivision or lot line revision, may require the
installation of plat improvements as provided in MICC
19.08.040 which shall be conditions precedent to final
approval of the long subdivision, short subdivision, or lot line

revision.
5. Expiration of Approval.

a. Once the preliminary plat for a long subdivision has
been approved by the city, the applicant has five years to
submit a final plat meeting all requirements of this
chapter to the city council for approval.

b. Once the preliminary plat for a short subdivision has
been approved by the city, the applicant has one year to
submit a final plat meeting all requirements of this
chapter. A plat that has not been recorded within one
year after its preliminary approval shall expire, becoming
null and void. The city may grant a single one-year
extension, if the applicant submits the request in writing
before the expiration of the preliminary approval.

c. In order to revitalize an expired preliminary plat, a new

icati i Cimtex. 3
application must be submitted. A
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6. No Construction Before Application Approval. No
construction of structures, utilities, storm drainage, grading,
excavation, filling, or land clearing on any land within the
proposed long subdivision, short subdivision, or lot line
revision shall be allowed prior to preliminary approval of the
application and until the applicant has secured the permits
required under the Mercer Island City Code. (Ord. 10C-07
§ 2; Ord. 08C-01 § 4; Ord. 99C-13 § 1).

19.08.030 Design standards.

A. Compliance with Other Laws and Regulations. The proposed
subdivision shall comply with arterial, capital facility, and land use
elements of the comprehensive plan; all other chapters of the
development code; the Shoreline Management Act; and other

applicable legislation.
B. Public Improvements.

1. The subdivision shall be reconciled as far as possible with
current official plans for acquisition and development of
arterial or other public streets, trails, public buildings, utilities,
parks, playgrounds, and other public improvements.

2. If the preliminary plat includes a dedication of a public park
with an area of less than two acres and the donor has
designated that the park be named in honor of a deceased
individual of good character, the city shall adopt the |
designated name.

C. Control of Hazards.

1. Where the project may adversely impact the health, safety,

and welfare of, or inflict expense or damage upon, residents Cimtex. 3

p. 0.
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or property owners within or adjoining the project, other
members of the public, the state, the city, or other municipal
corporations due to flooding, drainage problems, critical
slopes, unstable soils, traffic access, public safety problems,
or other causes, the city council in the case of a long
subdivision, or the code official in the case of a short
subdivision or lot line revision, shall require the applicant to
adequately control such hazards or give adequate security
for damages that may result from the project, or both.

2. If there are soils or drainage problems, the city engineer
may require that a Washington registered civil engineer
perform a geotechnical investigation of each lot in the project.
The report shall recommend the corrective action likely to
prevent damage to the areas where such soils or drainage
problems exist. Storm water shall be managed in accordance
with the criteria set out in MICC 15.09.030 and shall not
increase likely damage to downstream or upstream facilities

or properties.

3. Alternative tightline storm drains to Lake Washington shall
not cause added impact to the properties, and the applicant
shall submit supportive calculations for storm drainage

detention.
D. Streets, Roads and Rights-of-Way.

1. The width and location of rights-of-way for major,
secondary, and collector arterial streets shall be as set forth

in the comprehensive arterial plan.

2. Public rights-of-way shall comply with the requirements set

out in MICC 19.09.030. Sl ex. 3
FAL.
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3. Private access roads shall meet the criteria set out in
MICC 19.09.040.

4. Streets of the proposed subdivision shall connect with
existing improved public streets, or with existing improved
private access roads subject to easements of way in favor of
the land to be subdivided.

E. Residential Lots.

1. The area, width, and depth of each residential lot shall
conform to the requirements for the zone in which the lot is
located. Any lot which is located in two or more zones shall
conform to the zoning requirements determined by the
criteria set out in MICC 19.01.040(G)(2).

2. Each side line of a lot shall be approximately perpendicular
or radial to the center line of the street on which the lot fronts.

F. Design Standards for Special Conditions.

1. Subdivisions abutting an arterial street as shown on the
comprehensive arterial plan shall be oriented to require the
rear or side portion of the lots to abut the arterial and provide

for internal access streets.

2. Where critical areas meeting the criteria set out in Chapter
19.07 MICC are present within the subdivision, the code

official or city council may:

a. Require that certain portions of the long subdivision or
short subdivision remain undeveloped with such

restrictions shown on the official documents;

Cimtex. 3
Pl1a;
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b. Increase the usual building set-back requirements;

and/or

c. Require appropriate building techniques to reduce the
impact of site development.

G. Optional Standards for Development. In situations where
designing a long subdivision or short subdivision to the
requirements of subsections A through F of this section would
substantially hinder the permanent retention of wooded or steep
areas or other natural features; preclude the provision of parks,
playgrounds, or other noncommercial recreational areas for
neighborhood use and enjoyment; or would negatively impact the
physiographic features and/or existing ground cover of the subject
area, the applicant may request that the project be evaluated |
under the following standards:

1. The use of the land in the long subdivision or short
subdivision shall be one permitted in the zone in which the
long subdivision or short subdivision is located.

2. The number of lots shall not exceed the number that would
otherwise be permitted within the area being subdivided,
excluding the shorelands part of any such lot and any part of
such lot that is part of a street.

3. An area suitable for a private or public open space tract
shall be set aside for such use.

4. The lots may be of different areas, but the minimum lot
area, minimum lot width, and minimum lot depth shall each
be at least 75 percent of that otherwise required in the zone
in which the long subdivision or short subdivision is located.

Cimt ex. 3
PJ3;
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In no case shall the lot area be less than 75 percent of that
otherwise required in the zone. Lot size averaging must be
incorporated if lot width or depth requirements are 75 percent
of the minimum that would otherwise be required for the zone
without utilizing the optional development standards. Any
designated open space or recreational tract shall not be

considered a lot.

5. The ownership and use of any designated open space or
recreational tract, if private, shall be shared by all property
owners within the long subdivision or short subdivision. In
addition, a right of entry shall be conveyed to the public to be
exercised at the sole option of the city council if such area
shall cease to be an open space or recreational tract.

6. The open space or recreational tract must remain in its
approved configuration and be maintained in accordance with
approved plans. Any deviation from the foregoing conditions
must receive expressed approval from the planning
commission. (Ord. 08C-01 § 4; Ord. 99C-13 § 1).

19.08.040 Plat improvements.

A. Streets, Utilities and Storm Drainage. The long subdivision,
short subdivision, or lot line revision shall include provisions for
streets, water, sanitary sewers, storm drainage, utilities and any
easements or facilities necessary to provide these services. All
utilities shall be placed underground unless waived by the city
engineer. Detailed plans for these provisions shall not be required
until after the approval of the preliminary plat and shall be a
condition precedent to the official approval of the subdivision.

Cimt ex. 3

P
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B. Performance Bond. The owner(s) of a project shall deposit with
the city a performance bond or funds for a set-aside account in an
amount equal to 150 percent of the cost of the required
improvements, as established by the city engineer. Such security
shall list the exact work that shall be performed by the owner(s)
and shall specify that all of the deferred improvements shall be
completed within the time specified by the city engineer, and if no
time is so specified, then not later than one year. The city may
also require a bond or set-aside account securing the successful
operation of improvements or survival of required landscaping for
up to two years after final approval.

C. Site Supervision. Any and all services performed by city
employees in field inspection of construction of plat improvements,
clearing, and/or grading processes, shall be charged to the
developer at 100 percent of direct salary cost, plus 35 percent of
such cost for overhead. Any outside consultants retained by the
city to evaluate any phase of plat design or construction shall be
charged at actual cost, plus any additional administrative costs.
Billings tendered to the owner(s) shall be payable within 30 days.

D. Construction Seasons. Either the city engineer or the building

official may:

1. Limit the construction project to a specific seasonal time

period.

2. Prevent land clearing, grading, filling, and foundation work
on lots with critical slopes or geologic hazard areas between
October 1 and April 1, as set out in MICC 19.07.020; and

3. Require short term soil and drainage control measures
such as, but not limited to: hemping, seeding, gravel or light Cimtex 3

P
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asphalt base roads, temporary siltation and detention ponds.
(Ord. 99C-13 § 1).

19.08.050 Final plats.

A. Required Signatures.

1. Before the original or extended deadline for recording the
final plat as set forth in MICC 19.08.020(F)(5), the applicant
may file with the city the final plat of the proposed long
subdivision, short subdivision, or lot line revision in the form
prescribed by subsection C of this section.

2. The city engineer shall check the final plat and shall sign it
when satisfied that it meets the requirements of subsection C
of this section, adequately addresses sewage disposal and
water supply, and complies with all conditions placed on the

preliminary plat approval.

3. After the final plat has been signed by the city engineer, it
shall go to the code official for final signature.

4. Each long subdivision plat submitted for final signature
shall be accompani'ed by the recommendation for approval or
disapproval of the city engineer as to the requirements of
subsection (A)(2) of this section. The city engineer's
signature on the final plat shall constitute such

recommendation.

5. Final plats shall be approved, disapproved, or returned to
the applicant within 30 days from the date of filing, unless the
applicant consents to an extension of such time period.

Cimt ex. 3

B. Recording of the Final Plat.

htto://www.codepublishing.com/wa/mercerisland/html/Mercerlsl... 4/20/2015

Pl



Chapter 19.08 SUBDIV*SIONS —~ Page 17 of 24

1. The applicant shall deliver the mylars to King County for

recording.

2. The recording of the final plat with the county department
of records shall constitute the official approval of the
subdivision, and lots may not be legally sold until the plat has
received its recording number.

3. After the final plat has been recorded, the original plat shall
be returned to the city engineer and filed as the property of

the city.

C. Contents of the Final Plat. All final plats submitted to the city
shall meet the requirements set out in Chapter 58.09 RCW,
Chapter 332-130 WAC, and those requirements set out below.

Final plats submitted to the city shall consist of one mylar and one
copy containing the information set out below. The mylar and copy
shall be 18 inches by 24 inches in size, allowing one-half inch for
borders. If more than one sheet is required for the mylar and copy,
each sheet, including the index sheet, shall be the specified size.
The index sheet must show the entire subdivision, with street and
highway names and block numbers. |

1. Identification and Description.

a. Name of the long subdivision, short subdivision or lot

line revision.

b. A statement that the long subdivision or short
subdivision has been made with the free consent and in
accordance with the desires of the owner or owners.

Clmt ex. 3

Pl
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c. Location by section, township and range, or by other

legal description.

d. The name and seal of the registered engineer or the
registered land surveyor.

e. Scale shown graphically, date and north point. The
scale of the final plat shall be such that all distances and
bearings can be clearly and legibly shown thereon in
their proper proportions. Where there is a difference
between the legal and actual field distances and
bearings, both distances and bearings shall be shown
with the field distances and bearings shown in brackets.

f. A description of property platted which shall be the
same as that recorded in preceding transfer of said
property or that portion of said transfer covered by plat.
Should this description be cumbersome and not
technically correct, a true and exact description shall be
shown upon the plat, together with original description.
The correct description follow the words: “The intent of
the above description is to embrace all the following

described property.”

g. A vicinity map showing the location of the plat relative

to the surrounding area.

2. Delineation.

a. Boundary plat, based on an accurate traverse, with

angular and lineal dimensions.

b. Exact location, width, and name of all streets within
and adjoining the plat, and the exact location and width%"]ti{“——-?

http://www.codepublishing.com/wa/mercerisland/html/MercerIsl... 4/20/2015



Chapter 19.08 SUBDIV*SIONS Page 19 of 24

of all roadways, driveways, trail easements. The name of
a street shall not duplicate that of any existing street in
the city, unless the platted street be a new section or
continuation of the existing street.

c. True courses and distances to the nearest established
street lines or official monuments which shall accurately

describe the location of the plat.

d. Municipal, township, county or section lines accurately
tied to the lines of the subdivision by courses and

distances.

e. Radii, internal angles, points of curvature, tangent
bearings and lengths of all arcs.

f. All easements for rights-of-way provided for public
services or utilities. Utility easements shall be designated

as public or private.

g. All lot and block numbers and lines, with accurate
dimensions in feet and hundredths. Blocks in numbered
additions to subdivisions bearing the same name may be
numbered or lettered consecutively through the several
additions. The square footage for each lot less vehicular

easements shall be shown.

h. Accurate location of all monuments, which shall be
concrete commercial monuments four inches by four
inches at top, six inches by six inches at bOttom, and 16
inches long. One such monument shall be placed at

each street intersection and at locations to complete a
Cimt ex. ﬁ_
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continuous line of sight and at such other locations as

are required by the engineer.

i. All plat meander lines or reference lines along bodies
of water shall be established above the ordinary high
water line of such water.

j- Accurate outlines and legal description of any areas to
be dedicated or reserved for public use, with the purpose
indicated thereon and in the dedication; and of any area
to be reserved by deed covenant for common uses of all

property owners.

k. Critical areas as identified under Chapter 19.07 MICC.
I. Corner pins made of rebar with caps.

3. Other Marginal Data on Final Plat.

a. If the plat is subject to dedications to the city or any
other party, the dedications shall be shown and shall be
duly acknowledged. The plat shall also contain a waiver
of all claims for damages against the city which may be
occasioned to the adjacent land by the established
construction, drainage and maintenance of any streets

dedicated to the city.
b. A copy of the protective covenants, if any.

c. Certification by Washington registered civil engineer or
land surveyor to the effect that the plat represents a
survey made by that person and that the monuments
shown thereon exist as located and that all dimensional

and geodetic details are correct. Cp'mztoe XL
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d. Proper forms for the approvals of the city engineer
and the mayor, on behalf of the city council, in the case
of a long subdivision; or the city engineer and the code
official in the case of short subdivisions or lot line
revisions, with space for signatures.

e. Certificates by the county assessor showing that the
taxes and assessments on the land to be submitted have
been paid in accordance with law, including a deposit for
the taxes for the following year.

f. Approval by the county department of records.

4. Other Documents. When filed with the city, the final plat
shall be accompanied by the following additional documents.
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