
NO. 46347-4

COURT OF APPEALS, DIVISION II

OF THE STATE OF WASHINGTON

FEARGHAL MCCARTHY; CONOR MCCARTHY, a minor by and
through Fearghal McCarthy, his father; and CORMAC MCCARTHY, a

minor by and through Fearghal McCarthy, his father, 

Appellants, 

V. 

COUNTY OF CLARK, CITY OF VANCOUVER, DEPARTMENT OF

SOCIAL AND HEALTH SERVICES, CHILDREN' S PROTECTIVE

SERVICES, 

Respondents. 

SUPPLEMENTAL BRIEF OF RESPONDENT STATE OF

WASHINGTON, DEPARTMENT OF SOCIAL AND HEALTH

SERVICES, RE: KECK v. COLLINS

ROBERT W. FERGUSON

Attorney General

ALLISON CROFT, WSBA No. 30486

OID No. 91023

Assistant Attorneys General

PO Box 40126

Olympia, WA 98504- 0126

360) 586- 6300

Allisonc(c atg wa.gov



The recent decision in Keck v. Collins, No. 90357- 3, 2015 WL

5612829, by the Supreme Court of Washington, does not affect the

arguments made by the Respondent, State of Washington, in its brief on

appeal, nor should it affect this Court' s consideration of the evidence

presented before it. Appellants contend that the Keck decision should

change the Court' s consideration of the correction sheets submitted by

Ms. McCarthy, which were the subject of a suppression motion in the trial

court. These correction sheets were not stricken and were instead

considered as a declaration. However, neither party relied upon Ms. 

McCarthy' s testimony in arguing the State' s motion for summary judgment, 

thus the issue regarding the correction sheets is irrelevant. Because the

correction sheets were converted to a declaration and considered by the

trial court the Keck decision is not applicable. In addition to these

arguments, the State also incorporates arguments on this issue made by

both the City of Vancouver and Clark County. 

A. Respondent State Did Not Rely on the Deposition Testimony of
Ms. McCarthy to Prevail in Its Motion for Summary Judgment

In its motion for summary judgment, the State referred only two

times to the deposition testimony of Ms. McCarthy. The first reference to

this testimony is: " According to Patricia, the marriage was marked from

its inception by Fearghal' s volatility including name calling and physical
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aggression." CP 1297.
1

This seems to be a broad summary of

Ms. McCarthy' s testimony over several pages of deposition, which she

attempted to later change through her correction sheets. CP 1856- 57. The

second reference indicates: " She then filed for divorce on August 9, 

2005." CP 1300. This testimony was not disputed. CP 1860. These are the

only two references to Ms. McCarthy' s deposition testimony. Clearly, the

State' s brief and the legal theories argued therein are in no way dependent

upon those two statements. The Appellants did not rely on

Ms. McCarthy' s deposition testimony in responding to the State' s

summary judgment motion at the trial court level. CP 1759- 66, 1771- 73, 

1775- 77.
2

As such, whether or not the correction sheets were admitted into

evidence, either as correction sheets themselves, or as a declaration, is

irrelevant to the trial court' s decision on the State' s motion for summary

judgment. Thus, if there was error in the handling of those correction

sheets, it was harmless error as to the State' s position. 

B. Keck v. Collins Is Not Relevant As the Correction Pages Were

Not Excluded

The Keck decision relates to the analysis that must be done by the

Court when excluding untimely disclosed evidence in response to a

This rcfcrcnccs the Dcclaration of Thomas R. Knoll. Exs. 1 and 2 to this

dcclaration arc both cxccrpts of Ms. McCarthy' s Dcclaration. See CP 1327- 40. 
2 Ms. McCarthy' s corrcction shccts wcrc attachcd to the Plaintiff' s Opposition to

Dcfcndants' Motions for Summary Judgmcnt through the Dcclaration of Mcgan Hollcy at
Ex. 3, and a tablc dcscribing thosc changcs at Ex. 4. CP 1855- 1931. Ncithcr cxhibit is
citcd in the various argumcnt scctions citcd abovc. 
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summary judgment motion. Keck, 2015 WL 5612829, at * 5. In that case, 

the trial court completely excluded a late -submitted expert declaration. Id. 

at * 6. However, the evidence at issue here, Ms. McCarthy' s correction

sheets, was not excluded by the trial court. Instead, the court held that

t] he ` correction pages' are accepted as a declaration of Patricia

McCarthy." CP 1098. Appellants submitted these corrections pages as an

exhibit to a declaration attached to their response to the motion on

summary judgment. CP 1855- 1931. As such, they were considered by the

court when it was ruling on the State' s motion for summary judgment, 

although they were not relied on by either party in arguing that motion. CP

2072- 74.
3

Thus, the recent ruling in Keck is inapposite. 

The ruling in Keck is not relevant to the State' s original arguments

on appeal and thus the ruling granting the State' s motion for summary

judgment should be affirmed. 

RESPECTFULLY SUBMITTED this 29th day of October, 2015. 

ROBERT W. FERGUSON

Attorney General

ISIAlison 0-0/ 2-
1

ALLISON CROFT, WSBA No. 30486

OID No. 91023

Assistant Attorneys General

Counsel for DSHS/CPS

3 The Court' s Order on the Respondent State' s Motion for Summary Judgment
specifically indicates that it considered the Plaintiff' s Response. CP 2073. RAP 9. 12. 
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DECLARATION OF SERVICE

I declare that on or before the date referenced below I served by e- 

mail ( per all parties' written consent) a copy of the foregoing document to

all counsel of record and the plaintiffs as listed below: 

Mr. Fearghal McCarthy
fearghalmccarthy001 @gmail. com

Ms. Erin Sperger

erin@legalwellspring.com

Mr. Daniel G. Lloyd

dan.11oyd@cityofvancouver.us

Mr. Taylor Hallvik

taylor.hallvik@clark.wa. gov

I certify under penalty of perjury under the laws of the state of

Washington that the foregoing is true and correct. 

DATED this 29th day of October, 2015, at Tumwater, 

Washington. 

s/ lode Ecc ott

JODI ELLIOTT, Legal Assistant
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Document Uploaded: 6 -463474 -Supplemental Respondent' s Brief. pdf

Case Name: McCarthy v. County of Clark, et al. 

Court of Appeals Case Number: 46347- 4

Is this a Personal Restraint Petition? Yes @ No

The document being Filed is: 

Designation of Clerk' s Papers Supplemental Designation of Clerk' s Papers

Statement of Arrangements

Motion: 

Answer/ Reply to Motion: 

p Brief: Supplemental Respondent' s

Statement of Additional Authorities

Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes: 

Hearing Date( s): 

Personal Restraint Petition ( PRP) 

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition

Petition for Review ( PRV) 

Other: 

Comments: 

No Comments were entered. 
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