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A Identity of PetitioneJ 

.James Crockett asks this Cowt to accept review of the Comt of 

Appeals decision terminating review. 

B Comt of Appeals Decision 

The Cowt of Appeals affumed Mr .. Crockett's convictions for fom 

counts of second degree child rape fm allegedly having sexual intercowse 

with his step-daughter, M W , on four separate occasions between August 

1, 2008 and November 30,2008 

C Statement ofF acts 

This case involves a classic "he said-said" swearing contest 

between M.W and her step-father, James Crockett. M.W testified at trial 

that in 2008, Mr .. Cmckett started touching her inappropriately. RP, 344. 

The first time this occuued, he appwached her and put his hand under her 

shirt and bra and touched her breast RP, 344. According to M .. W., the 

touching occurred "multiple times" and escalated to digital penetration. 

RP, 349. She also described being touched in the vaginal ar·ea in the car 

while driving home from church, although no penetration occmred on 

these occasions .. RP, 352-54. During the car rjdes, her sistet, L.C, would 

be in the back seat RP, 353. 
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MI .. Crockett also testified at trial and denied any inapproptiate 

sexual touching of his stepdaughter RP, 853-54 L C. testified did she not 

see any inapproptiate touching in the house. RP, 793. She specifically 

testified she never saw any inappropriate touching in the car on the way to 

church .. RP, 792. 

The jury convicted him of all fom counts .. RP, 1008-09. He was 

sentenced to 210 months in prison, which considering his age, is likely a 

life sentence CP, 160. He appealed and the Court of Appeals affiimed. 

M. W .. was born on December 31, 1995, making he1 18 years old at 

the time oftdaL RP, 332 When she was four yeru:s old, on Januru:y 7, 

2000, she was adopted by Rhonda Crockett RP, 335, 504 Ms Crockett 

later had a biological daughter, L C, who was born on Aptil4, 2002 .. RP, 

343. When M.W .. was twelve yeru:s old, Rhonda Crockett met and married 

James Crockett, who moved into the family home RP, 337. He moved 

into the home in July of 2008 .. RP, 344, 512 .. 

On Thanksgiving Day, 2008, M.W. got upset with Mr. Crockett at 

Safeway and, upon returning to the house, decided to tell her mother he 

was "raping" her .. RP, 355-56. Ms Ctackett confronted Mr. Crockett 

about the abuse. Ms. Crockett decided against calling law enforcement, 

however RP, 358 The sexual abuse stopped afte1 Thanksgiving of2008 

RP, 359. 
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On August 26, 2013, M.W .. posted an entry on Facebook RP, 362. 

In the Facebook post she tevealed that her mom's husband taped her, her 

mom was breaking he1 neck, and she was a "dead girl walking .. " RP, 362 

Someone saw the Facebook post and called law enforcement. RP, 363. A 

police officer came to the home and took her to a tesidential center for 

youth in Olympia. RP, 363 

During the State's direct examination ofM W, the State bwught 

out that M .. W 's relationship with her mother was strained in 2013. RP, 

363 .. The week of the Facebook posting, M .. W. and her mother had been 

in a conflict that ended with Ms. Crockett yelling at her while M. W was 

driving, causing her to feel uncomfortable .. RP, 364. Once home, M.W. 

told her mother she would not drive her anymme. RP, 365. Ms C10ckett 

tesponded by hitting her, punching her, grabbing her hair and twit ling her 

on the float by her ponytail RP, 365 

Mr Crockett, through counsel, had a lengthy ctoss-examination of 

M W RP, 370-432. Some ofthe highlights ofthe cross-examination 

include that aftet L W was bom, M .. W. did not feel as close to Ms. 

Crockett as before and this caused her to feel depressed .. RP, 373.. M.W. 

was not happy when Ms Crockett met MI. Crockett and decided to marry 

him RP, 374 Ms Crockett had a conse1vative parenting style in setting 

house rules, such as appropriate clothing, what to watch on the television, 
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and computer and cell phone use .. RP, 376-78. M W was prohibited from 

dating or having a boyfriend RP, 379 Regarding Facebook, M.W. 

initially had an account, but her mother made her deactivate it RP, 378 

All of these mles made M W feel "fiustr ated " RP, 3 79 On some 

occasions, M .. W. would disobey the house rules .. RP, 384. When that 

occuned, Ms Crockett would give M.W a "whooping," which, at various 

times, would involve the use a switch, shoe, hand, or an extension cord 

RP, 387-88. M W would get whooped when she argued with or pushed 

her sister, did not do her chores, or got an "attitude" with her mothei. RP, 

389 .. Defense counsel elicited testimony of an occasion when M.W.lied 

in school and her mother whooped her with an extension cord 01 a switch. 

RP, 390. All of this discipline made M W feel angry and unloved. RP, 

391 Although her mother forced her to deactivate her Facebook account, 

M W later reactivated hei account without he1 mother's permission. RP, 

394 Defense counsel also cross-examined M.W .. about inconsistencies 

between her direct testimony and her statements to law enforcement RP, 

402-07 .. 

The State also called Rhonda Crockett to testify RP, 502. Ms. 

C10ckett was able to provide more precise dates about when major events 

occurred and where they we1e living at the time. RP, 502-524 Ms .. 

Crockett also recounted her recollection ofthe events of Thanksgiving 
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Day, 2008 On that day, M.W. came into the house and said, "Dad's been 

nice to me because he's been molesting me." RP, 530 Ms .. Crockett 

stopped what she was doing and confionted he1 husband about the 

allegation. RP, 530 .. Mt C10ckett said, "Whatever is going on, we need to 

fmd out" RP, 531. Asked for more details, M.W. xepeated Mx. Crockett 

was molesting her.. She clarified it was ove1 the clothes and that he 

touched her "under the breast ar·ea and the inside of the thigh." RP, 532. 

The prosecutor then asked Ms. Crockett the following questions: 

Q: Did yolll' husband admit to touching M W.? 

A: Not in a sexual way. 

Q: Did he admit touching her in the way M .W. described? 

A:No 

RP, 533. The decision was made to not call law enforcement and "keep it 

in the family. ... RP, 533 Ms. Crockett instructed hex daughter, if he ever 

touched her again, she had petmission to hmt him RP, 53 6. 

Mr. Crockett testified he is a 20 year veteran of the Air Force, 

having served for two years in Vietnam during the Vietnam War, and was 

honombly discharged. RP, 802-04 When he met Ms .. Crockett, he was 

wotking for the Vietnam Vetemns of America, assisting families that ar·e 

homeless, particularly when the families had childten .. RP, 806. He 

denied ever putting his hands inside M.W 's pants, under her underwear, 
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touching her breasts under her clothing, touching her piivate personal 

areas, digitally penetrating her vagina with his fingers, putting her foot on 

his penis, showing her his penis, or raping M.W .. RP, 853-54. 

On ditect examination, Mr C10ckett described an incident where 

he had accidently btushed against Ms William's breast while discussing 

with her what to do if a boy were to approach her inappropriately RP, 

827-28 According to Mr .. Crockett, this accidental touching was 

discussed on Thanksgiving Day of 2008 and he admitted the accidental 

touching to his wife and M.W. RP, 837. He also testified he demonstrated 

to a police officer on August 26, 2013 about the accidental touching 

incident. RP, 850 

D. Argument Why Review Should Be Granted 

1 . The prosecutor committed prosecutmial misconduct by 
repeatedly asking witnesses to comment on the veracitY..Qf 
other witnesses. 

The p10secutor employed an imprope1 cross-examination 

technique with multiple witnesses in this case in violation of his 

Fowteenth Amendment Due Process rights. The first time he used it was 

when he was questioning Ms. Crockett about hei pte-trial statements to 

law enfmcement RP, 535.. Dming the pretrial interview with Detective 

Brooks and social wmker Mara Campbell, Ms .. Crockett was asked to 

recollect what happened on Thanksgiving Day, 2008. RP, 535. When 
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asked if she heard M.t. Crockett admit to his son that he had touched 

M.W .. , Ms. Crockett denied that occmred or that she told officers that 

occuned. RP, 535-36. The following colloquy then occurred: 

Q: So ifDetective Brooks were to state that you said that to her, 
would she be inconect? 

A: I don't know because I'm not Detective Brooks. 

Q: And if Mara Campbell was to state that, would she also be 
wrong? 

A: I don't know, because I'm not her either 

RP, 536 Later, an issue arose about a time M.W. Ian away. 

Q: Didn't you tell Mara Campbell that the reason M W ran away 
was because what- of what the defendant had done to her. 

A: No, I did not tell Mara Campbell that. I gave a letter that M W .. 
had written to Mara Campbell. 

Q: Okay So, if Mara Campbell were to state that you told her that, 
would she be incorrect? 

A: I'm not going to make that conclusion. 

RP, 541-42. 

Dming the State's cross-examination of Mr .. Crockett, he was 

asked about a conversation he had with Officer Chell about possibly 

accidently brushing against M.W.'s breasts while she was clothed. RP, 

865. The following colloquy occUlted: 

A: I didn't tell him that I touched her when we were moving out­
out of the home 

Q: So if Officer Chell testified to that, would he be inconect? 
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A: I don't know. I don't know what he- what I might had said at 
that time, how he received it in his ear, and at this ptesent time on this 
present day, I don't temember repeating that to him. I 1epeated- I 
remember repeating to him and demonstrating to him what I did when I 
was showing M.W. and L C how to protect themselves. So I couldn't say 
he lied 01 not 

Q: So your recollection is that you told Office1 Chell about the 
demonstration, and it had nothing to do with moving out of the house? 

A: I- again, sir. I can't remember that I don't remember that 

Q: Is it possible that you told Officer Chell that if you can't 
I em ember? 

Mr. Kannin [defense counsel]: Objection Asked and answered 

The Court: Sustained 

RP, 866. 

It is well established that a pwsecutor commits misconduct by 

asking a witness to express an opinion on whethe1 another witness is 

lying. State v. Padilla, 69 Wn App. 295, 846 P.2d 564 (1993}. Because 

defense counsel failed to raise an objection to the impwper questions, the 

legal standard for reversal is whethet the question was "flagrant and ill-

intentioned" such that no curative instruction could have cured the enor. 

State v Echevarria, 71 WnApp 595,597,860 P2d 420 (1993). In this 

case, the prosecutor at three different points in the tiial and with two 

separate witnesses tried to get the witness to express an opinion that 

another witness was lying This was flagrant and ill-intentioned 

prosecutmial misconduct 
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In its decision, the Court of Appeals equivocates on whethe1 this 

line of questioning was even imprope1, Opinion, 10 The Court points out 

the questions were posed as hypotheticals. But then the Court says, "Even 

if we assume these questions were improper, ceitainly the questions wete 

not so egregious as to be incapable of cure by an objection and an 

approp1iate instmction to the jruy " Opinion, 1 0 (citation omitted} 

First, it is uncleat how the possibility that the statements were 

posed as hypotheticals is Ielevant. The fact that the prosecutor prefaced 

his question with the word "if' does not change the gist of the question. 

The pUipose of the question was to have the witness comment of the 

veracity of another witness and this was unequivocally improper. 

Second, the Comt of Appeals erred by concluding the questions 

were not prejudiciaL This case was essentially a swearing match between 

M.W., who claimed the sexual assaults occurred, and MI .. Crockett, who 

adamantly denied them I o the extent there was conobo1ating evidence, 

both Ms. Crockett and LC backed up Mr. Crockett's ve1sion ofthe 

events. Unde1mining Ms Crockett's and Mt .. Crockett's testimony by 

forcing them to accuse police office1s of lying was flagrant and ill-· 

intentioned. 

Futther illusuating why the questions were flagrant and ill­

intentioned is demonstrated by the fact that the published decisions from 
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this Court and the Comt of Appeals have fm consistently condemned the 

practice for half a century. State v Green, 71 Wn.2d 372, 428 P 2d 540 

(1967); State v. Casteneda-Perez, 61 Wn.App .. .354, 810 P.2d 74 (1991) In 

one case, the Comt issued a particularly stem reprimand to the pwsecutor: 

And so we reject the suggestion, implicit in the State's 

argument, that cowts must and do wink at intentional and 

repeated unfair questioning by ptosecutms under the rubric 

of harmless enor. The tactics at issue are creating problems 

on appeal in far too many cases Questions designed to force 

witnesses to accuse each other are out of bounds. The most 

obvious responsibility for putting a stop to such conduct lies 

with the State, in its obligation to demand careful and 

dignified conduct fium its representatives in cowt Equally 

important, defense counsel should be aware ofthe law and 

make timely o~jection when the prosecutor crosses the line. 

State v Neidigh, 78 Wn.App 71,895 2d 423(1995) The Coutt of 

Appeals in Mr Crockett's case essentially gave the State a pass on the 

improper questions in this case. This Court should grant review and 

reverse. 

2 The prosecutor committed p10secutoiial misconduct by 
presenting argument designed to enflame the passions of the 
jury. 

During the prosecutm's closing argument, he twice improperly 

appealed to the passions ofthejury in violation of his Fomteenth 

Amendment Due Process rights .. The first time, he said the following: 
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"When he was talking about his work with Vietnam Veteran's, one thing 

stood out for me. And I don't know if you caught it, but he said I work 

with Vietnam veterans, especially if they have children .. I wrote that down 

in my notes, and I don't know if you captured that, but I thought it was 

something to consider " RP, 962 .. 

While testifying to his background, Mr. Crockett had described his 

military career as a Vietnam War veteran .. At the time of the trial, he was 

working with homeless veterans, particularly those with children, to obtain 

a home The prosecutOI used this innocuous statement to inflame the jwy 

into believing that if they acquitted Mr Crockett, they would be sending a 

child molester back onto the streets to have unrestrained contact with 

homeless children of veterans .. This suggestion was designed to inflame 

the passions of the jury and was improper In re Glrumann, 1 75 Wn.2d 

696, 286 P..3d 683 (2012). 

In the second instance, the prosecutm opened his rebuttal argument 

as follows: "It's not just the defendant that was affected by this case. It 

was someone else, M .. W, and justice for her, justice delayed for six 

years .. " RP, 987-88 Suggesting that a conviction is necessary to get 

justice for victim is improper. State v. Pierce, 169 Wn.App. 533, 280 PJd 

1158 (2012); State v Monday, 171 Wn.2d 667,257 PJd 551 (2011).. 
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As was the case with the improper questioning above, the Cowt of 

Appeals bucked the issue whether the statements were improper. The 

Court says, "[E]ven ifimpropet, he cannot show misconduct incwable by 

an instruction from this passing somewhat ambiguous reference " Opinion, 

10 Despite the equivocal conclusions of the Comt of Appeals, the 

statements were impwper. 

This Court has been very aggressive in the past few years in 

requiring pwsecutors to comply with some simple and basic rules .. State v 

Lindsay, 180 Wn2d 423,326 PJd 125 (2014).. In anotherrecent case, the 

Court reversed a conviction due to prosecutorial misconduct and held that, 

despite the fact that the State had a strong case and the defendant's sole 

defense at trial was "State's failur·e to meet its burden of proof and to 

produce evidence in support," a new trial was required. State v Walker, 182 

Wn 2d 463, 341 P.Jd 976 (2015).. This Comt should grant review and 

revetse 

E Conclusion 

This Comt should gtant review and reverse convictions .. 

DATED this 16th day of June, 2016 

Th e , WSBA #22488 
Attomey for Defendant 

12 



WEAVER LAW FIRM 

June 16, 2016- 1:07 PM 
Transmittal Letter 

Document Uploaded: 6-470179-Petition for Review.pdf 

Case Name: State of WA v James Ellis Crockett, Sr. 

Court of Appeals Case Number: 47017-9 

Is this a Personal Restraint Petition? Yes ~ No 

The document being Filed is: 

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers 

Statement of Arrangements 

Motion: 

Answer/Reply to Motion: __ 

Brief: 

Statement of Additional Authorities 

Cost Bill 

Objection to Cost Bill 

Affidavit 

Letter 

Copy of Verbatim Report of Proceedings - No. of Volumes: __ 
Hearing Date(s): __ _ 

Personal Restraint Petition (PRP) 

Response to Personal Restraint Petition 

Reply to Response to Personal Restraint Petition 

~ Petition for Review (PRV) 

Other: __ _ 

Comments: 

No Comments were entered. 

Sender Name: Thomas E Weaver- Email: admin@tomweayerlaw.com 

A copy of this document has been emailed to the following addresses: 

PCpatcecf@co.pierce. wa. us 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION II 

STATE OF WASHINGTON, 

PlaintifllRespondent, 

vs. 

JAMES ELLIS CROCKETT, Sr, 

) Court of Appeals No : 47017-9-II 
) 
) DECLARATION OF SERVICE 
) 
) 
) 
) 
) 

Defendant/ Appellant. ) 
----------------~----------

STATE OF WASHINGTON 

COUNTY OF KIT SAP 

) 
) 
) 

17 I, Alisha Freeman, declare that I am at least 18 yeats of age and not a patty to this action. 

18 

19 

On .June 16, 2016, I e-filed the Petition for Review in the above-captioned case with the 
Washington State Cowt of Appeals, Division Two; and designated a copy of said document to 
be sent to Kathleen Proctor of the Pierce County Prosecuting Attomey's Office via email to: 

20 
PCpatcecf@co.pierce.wa.us tluough the Cowt of Appeals ttansmittal system 

21 On June 16, 2016, I deposited into the US .. Mail, first class, postage prepaid, a t.IUe and conect 
copy ofthe Petition for Review to the defendant: 

22 
James Ellis Crockett, Sr, DOC# 377861 

23 Clallam Bay Couections Center 
1830 Eagle Crest Way 

24 Clallam Bay, W A 98326 

25 /Ill 

DECLARATION OF SERVICE- 1 Ihe Law Office of Thomas E. Weaver 
P.O. Box 1056 

Bremerton, WA 98337 
(360) 792-9345 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I declare under penalty ofpeijwy unde1 the laws of the State of Washington that the foregoing is 
tiue and conect 

DATED: June 16,2016, at Bremerton, Washington. 

DEClARATION OF SERVICE - 2 

Allsha Freeman 

The Law Office of Thomas E. Weaver 
P.O. Box 1056 

Bremerton, W A 98337 
(360) 792-9345 



WEAVER LAW FIRM 

June 16, 2016- 1:07 PM 
Transmittal Letter 

Document Uploaded: 6-4 70 179-Affidavittv 7. pdf 

Case Name: State of WA v James Ellis Crockett, Sr. 

Court of Appeals Case Number: 47017-9 

Is this a Personal Restraint Petition? Yes 111 No 

The document being Filed is: 

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers 

Statement of Arrangements 

Motion: 

Answer/Reply to Motion: __ 

Brief: 

Statement of Additional Authorities 

Cost Bill 

Objection to Cost Bill 

• Affidavit 

Letter 

Copy of Verbatim Report of Proceedings- No. of Volumes: __ 
Hearing Date(s): __ _ 

Personal Restraint Petition (PRP) 

Response to Personal Restraint Petition 

Reply to Response to Personal Restraint Petition 

Petition for Review ( PRV) 

Other: __ _ 

Comments: 

No Comments were entered. 

Sender Name: Thomas E Weaver- Email: admjn@tomweayerlaw.com 

A copy of this document has been emailed to the following addresses: 

PCpatcecf@co.pierce. wa. us 



Filed 
Washington State 
Court of Appeals 

Division Two 

May 17,2016 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

STATE OF WASHINGTON, No. 47017-9-II 

Respondent, 

v. 

JAMES ELLIS CROCKETT, UNPUBLISHED OPINION 

Appellant. 

JOHANSON, P .J. - James Crockett appeals his jury convictions for four counts of second 

degree child rape for sexually abusing his stepdaughter, M.W. 1 We hold that (1) Crockett has 

failed to preserve error by failing to timely object to the admission of M.W.'s prior consistent 

statements, (2) Crockett fails to show the State's alleged misconduct caused enduring and lasting 

prejudice incurable by a jury instruction, (3) Crockett failed to preserve his improper impeachment 

challenge, ( 4) the trial court did not abuse its discretion by limiting Crockett's ability to discuss 

certain evidence, and (5) the cumulative error doctrine does not warrant reversal. We affirm his 

convictions. 

1 See Division Two General Order 2011-1 ("in all opinions, orders and rulings in sex crime cases, 
this Court shall use initials or pseudonyms in place of the names of all witnesses known to have 
been under the age of 18 at the time of any event in the case"). 
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FACTS 

l. BACKGROUND 

In 2008, when M.W. was 12 years old, her adopted mother, Rhonda Crockett, married 

Crockett and Crockett moved into the family home. Shortly after he moved into the home, 

Crockett began to touch M.W. inappropriately. Initially, Crockett touched M.W.'s breasts and 

vagina over her clothing, but shortly thereafter, the abuse progressed to digital penetration. 

On Thanksgiving Day in 2008, M.W. disclosed the abuse to Rhonda.2 Rhonda confronted 

Crockett who initially denied having touched M.W., but then admitted that he had done so, 

explaining that he accidentally made contact with M.W.'s leg and stomach as he was trying to 

instruct M.W. how to react if someone were to try to touch her inappropriately. Rhonda did not 

report the crime to police but the abuse ceased. 

In 2013, the relationship between M.W. and Rhonda had become increasingly strained. 

At some point, M.W. sent a text message to a friend in which she stated that she and her brother 

"ha[d] a plan to get justice." 8 Report of Proceedings (RP) at 430. The tension between Rhonda 

and M.W. culminated in a physically violent incident in August 2013 when M.W. refused to drive 

Rhonda to a doctor's appointment. 8 RP at 364. In a Facebook post, M.W. described the 

frustration she felt living in the family home, disclosed that Rhonda's husband had raped her, and 

claimed that she was '"a dead girl walking."' 8 RP at 362. Someone notified police, who arrived 

at the home shortly thereafter. Detective Cynthia Brooks and Child Protective Services agent Mara 

2 Crockett and Rhonda share a common surname. For ease of reference, we refer to Rhonda by 
her first name, intending no disrespect. 

2 
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Campbell interviewed M.W. M.W. disclosed that Crockett had touched her vagina 10 to 20 times 

previously. 

II. PROCEDURE 

The State charged Crockett with four counts of second degree rape of a child. 3 Before trial, 

Crockett sought records from M.W.'s childhood in Tennessee. After reviewing the records, the 

trial court ruled that the Tennessee records were irrelevant to the allegations against Crockett and 

refused to provide those records to Crockett. 

At trial, Crockett cross-examined M.W. extensively, during which he asked several 

questions about a violent incident between M.W. and Rhonda that preceded M.W.'s Facebook 

post, including text messages she sent to friends. After M.W. 's cross-examination, the State sought 

to question Campbell and Brooks about prior consistent statements that M.W. made to them. In 

the State's view, Crockett's cross-examination aboutthe statements M.W. made to friends had at 

least implicitly suggested that she had a recent motive to fabricate the allegations against Crockett. 

The trial court reserved ruling until Crockett had time to consider ER 801 ( d)(l) and 

respond. Crockett made no contemporaneous argument to the contrary. During Campbell's 

testimony, before the State asked questions about M.W.'s prior consistent statements, it asked 

whether the issue needed to be addressed outside the presence of the jury. Defense counsel said, 

"Let's proceed." 9 RP at 663. Crockett did not object during Campbell's testimony regarding 

3 A person is guilty of second degree rape of a child when the person has sexual intercourse with 
another who is at least 12 years old but less than 14 years old and not married to the perpetrator 
and the perpetrator is at least 36 months older than the victim. RCW 9A.44.076(1). 

3 
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M.W. 's prior consistent statements, but made one hearsay objection during Detective Brooks's 

testimony about those same statements. 

In its case in chief, the State also called Rhonda as a witness. On a number of occasions, 

the State questioned Rhonda concerning the accuracy of statements that she had apparently made 

during interviews with Detective Brooks and Campbell. 

Crockett testified on his own behalf. Crockett said he accidentally brushed against M.W.'s 

breast while discussing with her what to do if a man were to approach her inappropriate! y. Crockett 

claimed that he explained this accidental touching to Rhonda on Thanksgiving in 2008. He also 

explained that he demonstrated the accidental touching to one of the police officers on the night 

that police initially responded. 

On direct examination, defense counsel questioned Crockett about the events on the night 

that police came to the home. 

[DEFENSE COUNSEL]: So what happened next? 
[CROCKETT]: Then after, next, the one inside policeman, he was writing 

his report and everything. And I asked him -- and he walked around, and 
he made this quotation that I don't believe what [M.W.'s] saying. I don't--

10 RP at 846. The State objected and the trial court excused the jury, striking Crockett's answer 

in the process. 

On cross-examination, the State suggested that Crockett had earlier said that the alleged 

accidental touching incident actually occurred while Crockett was moving out of the house, 

implying that it was not during a conversation with M.W. about her protection. 

In rebuttal, the State called Officer Eric Chell, explaining that it intended to ask Officer 

Chell whether or not "he made any opinions to anyone about the case." 11 RP at 893. The trial 

court allowed the questioning for this "one purpose only." 11 RP at 894. On the stand, Officer 

4 



No. 47017-9-II 

Chell testified about the explanation that Crockett gave him about the accidental touching incident 

with M.W. Officer Chell ultimately answered that he had not offered any opinions to anyone about 

the case. Crockett did not object. 

Following Officer Chell's testimony, defense counsel explained that Crockett had actually 

offered Officer Chell three explanations as to why he believed that M.W. might be accusing him 

of the crime: first, because she had been molested in Tennessee when she was a young child; 

second, because M.W. had accused Crockett of touching her breast in 2008, which was the incident 

discussed on Thanksgiving; and third, because of the alleged accidental touching during the 

moving incident. Crockett argued that the State had opened the door to the explanations that had 

not been mentioned, contending that the State "either get[ s] all of the explanations or none of the 

explanations." 11 RP at 904. The.trial court ruled that Officer Chell had been called for a limited 

purpose and that the State had not opened the door. 

In closing argument, the prosecutor made the following remark: 

When [Crockett] was talking about his work with Vietnam veterans, one 
thing stood out for me. And I don't know if you caught it, but he said I work with 
Vietnam veterans, especially if they have children. I wrote that down in my notes, 
and I don't know if you captured that, but I thought that was something to consider. 

11 RP at 962. Crockett did not object. 

In the State's rebuttal closing argument, the prosecutor argued, "It's not just the defendant 

that was affected by this case. It was someone else, [M.W.], and justice for her, justice delayed 

for approximately six years." 11 RP at 987-88. The jury found Crockett guilty of all four counts. 

Crockett appeals. 

5 



No. 47017-9-II 

ANALYSIS 

I. PRIOR CONSISTENT STATEMENTS 

Crockett argues for the first time that the trial court erred by permitting the State to question 

witnesses about M.W. 's prior consistent statements. Crockett has failed to preserve this alleged 

error. 

ER 801 ( d)(l) provides that a statement is not hearsay if 

[t]he declarant testifies at the trial or hearing and is subject to cross examination 
concerning the statement and the statement is ... (ii) consistent with the declarant's 
testimony and is offered to rebut an express or implied charge against the declarant 
of recent fabrication or improper influence or motive. 

But we do not consider an evidentiary error raised for the first time on appeal. State v. Kirkman, 

159 Wn.2d 918, 926, 155 P.3d 125 (2007). A party may not raise an objection not properly 

preserved at trial absent manifest constitutional error. State v. Powell, 166 Wn.2d 73, 82,206 P.3d 

321 (2009). This rule is strictly construed because "trial counsel's failure to object to the error 

robs the court of the opportunity to correct the error and avoid a retrial." Powell, 166 Wn.2d at 82 

(citing Kirkman, 159 Wn.2d at 935). A party who objects to the admission of evidence on one 

ground at trial may not assert a different ground for excluding that evidence on appeal. State v. 

Price, 126 Wn. App. 617, 637, 109 P.3d 27 (2005). And a theory not presented to the trial court 

may not be considered on appeal. Price, 126 Wn. App. at 637. 

Here, following M.W.'s cross-examination, the State moved to question both Campbell 

and Detective Brooks as to M.W.'s prior consistent statements that would otherwise be 

inadmissible hearsay. The court reserved its ruling and defense counsel did not argue to the 

contrary or otherwise suggest that he disagreed. 
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Before the State prompted any prior consistent statement testimony, the trial court offered 

a hearing on the issue outside the jury's presence. Crockett declined a hearing and offered no 

objection. Crockett did not object during Campbell's testimony. The State then asked Detective 

Brooks several questions about M. W. 's statements made to Brooks about the alleged sexual abuse. 

As those questions continued, Crockett made his sole objection: 

[THE STATE]: Do you recall if[M.W.] ever said anything that he said to her 
explaining why -- what he was doing? 

[DETECTIVE BROOKS]: I may have to refresh my memory, but I believe at 
one point he told her -- , 
[DEFENSE COUNSEL]: Objection, hearsay. 
THE COURT: Counsel, what was the objection? 
[DEFENSE COUNSEL]: Hearsay. 
[THE STATE]: Prior consistent statement, Your Honor. 
THE COURT: I'll allow it. You may answer the question. 

10 RP at 729-30 (emphasis added). Detective Brooks continued to testify as to M.W.'s statements 

and Crockett did not object again. 

Crockett did not object at any point to the State's use ofM.W.'s prior consistent statements 

under ER 801 (d)( 1 )(ii). He neither challenged the notion that the State could seek to introduce the 

prior consistent statements nor did he object to the State's interpretation of the rule. It appears 

Crockett made the hearsay objection that he did because Brooks's answer referred to what Crockett 

told M.W., and not to M.W.'s statement directly. The answer recounted hearsay within hearsay 

(Detective Brooks testifying as to what Crockett told M.W.). It was the only answer in which 

Brooks relayed something that someone else said to M. W. 

At trial, Crockett objected on hearsay grounds, but not to the State's use ofM.W.'s prior 

consistent statements specifically in the manner that he now contends was improper. Thus, he did 

not present the same theory to the trial court that he does here. Price, 126 Wn. App. at 637. 
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Crockett failed to preserve his challenge to the trial court's ruling to admit M. W.' s prior consistent 

statements. 

II. PROSECUTORIAL MISCONDUCT 

Crockett contends that the State committed prosecutorial misconduct. But even if the 

State's comments were improper, Crockett fails to establish enduring and resulting prejudice 

incurable by a jury instruction. 

A. LEGAL PRINCIPLES 

A defendant claiming prosecutorial misconduct must show both improper conduct and 

resulting prejudice. State v. Fisher, 165 Wn.2d 727, 747, 202 P.3d 937 (2009). Prejudice exists 

when there is a substantial likelihood that the misconduct affected the verdict. State v. McKenzie, 

157 Wn.2d 44, 52, 134 P.3d 221 (2006). Because Crockett did not object attrial to the prosecutor's 

allegedly improper conduct, we must ascertain whether the prosecutor's misconduct was "so 

flagrant and ill-intentioned" that it caused an "enduring and resulting prejudice" incurable by a 

jury instruction. State v. Stenson, 132 Wn.2d 668, 719,940 P.2d 1239 (1997). 

Under this heightened standard of review, Crockett must show that "(1) 'no curative 

instruction would have obviated any prejudicial effect on the jury' and (2) the misconduct resulted 

in prejudice that 'had a substantial likelihood of affecting the jury verdict."' State v. Emery, 174 

Wn.2d 741, 761,278 P.3d 653 (2012) (quoting State v. Thorgerson, 172 Wn.2d 438,455,258 P.3d 

43 (2011)). 

8 



·..J 

No. 47017-9-II 

B. WITNESS VERACITY COMMENTS 

Crockett argues that the State improperly asked witnesses to comment on the veracity of 

other witnesses on cross-examination. In his view, the State was essentially asking witnesses to 

express their opinions as to whether other witnesses had been lying. 

Credibility questions on cross-examination are harmless if they "were not so egregious as 

to be incapable of cure by an objection and an appropriate instruction to the jury." State v. Stover, 

67 Wn. App. 228, 232, 834 P.2d 671 (1992). 

Here, the State asked Rhonda, 

[THE STATE]: So my question to you is: Didn't you tell Detective Brooks 
that [Crockett] admitted to his son and admitted to you that he had touched 
[M.W.], yes or no? 

[RHONDA]: No. I didn't--
[THE STATE]: And so if Detective Brooks were to state that you said that 

to her, would she be incorrect? 
[RHONDA]: I don't know because I'm not Detective Brooks. 
[THE STATE]: And if Mara Campbell was to state that, would she also be 

wrong? 
[RHONDA]: I don't know, because I'm not her either. 

9 RP at 536. Crockett did not object. 

Another similar exchange ensued shortly afterward: 

[THE STATE]: Didn't you tell Mara Campbell that the reason [M.W.] ran 
away was because what-- of what [Crockett] had done to her? 

[RHONDA]: No, I did not tell Mara Campbell that. I gave a letter that [M.W.] 
had written to Mara Campbell. 

[THE STATE]: Okay. So, if Mara Campbell were to state that you told her 
that, would she be incorrect? 

[RHONDA]: I'm not going to make that conclusion. 
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9 RP at 541-42. Crockett did not object.4 

As the State points out, each of the questions was presented in the form of a hypothetical 

question. The State asked that if another witness had given a conflicting account, then would that 

witness be incorrect. Even if we assume these questions were improper, certainly the questions 

were "not so egregious as to be incapable of cure by an objection and an appropriate instruction to 

the jury." Stover, 67 Wn. App. at 232. We reject the argument that the prosecutor's questions 

caused enduring prejudice incurable by an instruction. 

C. APPEALS TO JURY PASSION 

Crockett also argues that the State committed prosecutorial misconduct by making two 

comments that were intended solely as inflammatory remarks meant to appeal to the jury's passion. 

Again, even if improper, Crockett cannot establish that the comments were so egregious as to be 

incurable by an instruction. 

First, Crockett takes issue with the prosecutor's reference to Crockett's testimony that he 

worked with Vietnam veterans who had children, because in his view it unfairly implied to the 

jury that he seeks out children for malicious purposes. But his argument fails because even if 

improper, he cannot show misconduct incurable by an instruction from this passing somewhat 

ambiguous reference. 

4 There was a third exchange nearly identical to these set forth wherein the State asked Crockett 
himself whether he recalled making statements about accidentally touching M.W. to which 
Crockett claimed that he did not. Again, the State asked if a police officer testified that he did, 
would that officer be "incorrect?" 10 RP at 866. 
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The second statement suffers the same fate. In rebuttal closing, the State commented that 

M.W. was affected by this case and that she has been denied justice for six years. The State did 

not emphasize the reprehensible nature of the crime nor did it ask the jury to convict in an 

emotionally charged way. The State argued that the victim of a crime should get the justice she 

should have had previously. 

In State v. Pierce, 169 Wn. App. 533, 555,280 P.3d 1158 (2012), we held that a prosecutor 

in a murder trial committed improper and highly prejudicial misconduct when the prosecutor 

discussed the final moments of two murder victim's lives, adding emotionally charged 

embellishments that were essentially fabricated. We reasoned that the prosecutor's comments 

were nothing more than an improper appeal to the jury's sympathy. Pierce, 169 Wn. App. at 555; 

see also State v. Claflin, 38 Wn. App. 847, 849-50, 690 P.2d 1186 (1984) (finding an improper 

appeal to the jury's passion when a prosecutor in rape trial read poem to jury). The comments 

made here pale in comparison to cases where our courts have found flagrant appeals to the jury's 

passion. 

Also, here, the jury was specifically instructed not to decide the case on sympathy, 

prejudice, or personal preference. Thus, we hold that Crockett cannot show enduring and resulting 

prejudice incurable by an appropriate instruction. This argument is unsuccessful. 

Ill. IMPEACHMENT OF STRICKEN TESTIMONY 

Crockett argues that the trial court erred by admitting impeachment evidence to rebut 

testimony that had previously been stricken from the record. Crockett failed to properly preserve 
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this issue for appeal. As explained above, we do not consider an evidentiary error raised for the 

first time on appeal. Kirkman, 159 Wn.2d at 926. Here, the trial court struck Crockett's 

nonresponsive answer alleging that Officer Chell suggested that he did not believe M.W. on the 

night he responded to the family home. Later, the State explained unequivocally that it planned to 

call Officer Chell as a rebuttal witness both to contradict the facts surrounding Crockett's 

recollection of the accidental touching incident as he conveyed that to law enforcement and also 

to rebut any notion that Officer Chell had developed a personal opinion as to the veracity of one 

complaining witness or another. The trial court agreed to let the State question Officer Chell for 

a limited purpose and the State did so. Crockett did not object at any point. Consequently, he has 

failed to preserve this issue on appeal. 

IV. OFFICER CHELL'S INTERVIEW WITH CROCKETT 

Crockett argues that the trial court abused its discretion by ruling that the State had not 

opened the door to evidence that Crockett had proffered additional explanations as to how M.W. 

could potentially have accused him of inappropriate touching. Again, we reject this argument. 

The "opening the door" doctrine is an evidence doctrine that pertains to whether certain 

subject matter is admissible at trial. The term is used in two contexts: 

( 1) [A] party who introduces evidence of questionable admissibility may open the 
door to rebuttal with evidence that would otherwise be inadmissible, and (2) a party 
who is the first to raise a particular subject at trial may open the door to evidence 
offered to explain, clarify, or contradict the party's evidence. 

KARL B. TEGLAND, 5 WASHINGTON PRACTICE: EVIDENCE LAW AND PRACTICE § 103.14, at 66-67 

(5th ed. 2007); State v. Ortega, 134 Wn. App. 617, 626, 142 P.3d 175 (2006). We review a trial 

court's determination that a party has opened the door for abuse of discretion. The doctrine 

promotes fairness by preventing one party from bringing up a subject to gain an advantage and 
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then barring the other party from further inquiry. State v. Avendano-Lopez, 79 Wn. App. 706,714, 

904 P.2d 324 (1995) (citing State v. Gefeller, 76 Wn.2d 449,455,458 P.2d 17 (1969), overruled 

on other grounds by State v. Hill, 123 Wn.2d 641, 870 P.2d 313 (1994)). 

Here, on cross-examination, the State asked Crockett whether he told Officer Chell that he 

may have accidentally brushed against M.W. as he was moving items out of the home that they 

were moving from. Crockett testified that he did not recall doing so and that the only time he 

inadvertently touched M.W. was in the earlier demonstration about how to defend herself. 

Crockett continued to assert that he did not remember telling Officer Chell about any touching 

during a moving day. 

The State called Officer Chell to impeach Crockett's denial about telling Chell that he 

inadvertently touched M.W. when teaching her how to defend herself. Officer Chell explained 

that Crockett had in fact told him that his hand inadvertently brushed against M.W.'s breast when 

they were moving from one house to another. Before cross-examination, Crockett argued at 

sidebar that because the State had introduced evidence of a touching incident that had not been 

previously discussed, that Crockett should be able to ask Chell about any of the three explanations 

for the report of abuse that he had conveyed to authorities at one time or another. The trial court 

refused to rule that the State had opened the door to other potential explanations that Crockett 

wished to offer. 

Crockett does not adequately explain nor does he cite any helpful authority as support for 

the proposition that the State's rebuttal witness that addressed one aspect of a defendant's 

testimony thereby opens the door for the defense to admit additional matters. Before trial began, 
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the court ruled that evidence of the Tennessee incident would not come in as evidence or be 

discussed as an "explanation" by the defense. The other two potential explanations were each 

before the jury. It is unclear from the record what exactly Crockett sought to achieve even had the 

trial court ruled in his favor. The trial court did not abuse its discretion by ruling that the State had 

not opened the door. The court's decision was not based on manifestly unreasonable grounds or 

untenable reasons. 5 

V. CUMULATIVE ERROR 

Finally, Crockett argues that the cumulative error doctrine compels reversal of his 

convictions. We disagree. 

"The cumulative error doctrine applies where a combination of trial errors denies the 

accused a fair trial even where any one of the errors, taken individually, may not justify reversal." 

In re Det. ofCoe, 175 Wn.2d 482, 515, 286 P.3d 29 (2012). The doctrine does not apply where 

the errors are few and have little or no effect on the outcome of the trial. State v. Weber, 159 

Wn.2d 252, 279, 149 P.3d 646 (2006). 

5 Crockett also appears to argue that the trial court erred by disallowing him to impeach Officer 
Chell. In the section he dedicates to this contention, Crockett fails to cite a single time to the record 
or to any authority relevant or otherwise. RAP 10.3(a)(6). We decline to reach this issue. 
Furthermore, what Crockett is essentially asking the court to do is to permit him to elicit testimony 
that would amount to a witness's opinion on innocence or guilt which is improper and inadmissible 
evidence. State v. Johnson, 152 Wn. App. 924,930,219 P.3d 958 (2009). 
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Here, Crockett has not established that he was denied a fair trial. He has failed to even 

argue how any alleged error effected the outcome ofhis trial. Thus, this argument fails. We affirm 

Crockett's convictions. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

We concur: 

~ .... ~,n. 
a-JOHANSON, P.J. u-•-----
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