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L. IDENTITY OF PETITIONER
Petitioner Elizabeth Jenson, the appellant, asks the court to review
the decision of Division II of the Court of Appeals referred to in Section

IL.

II. COURT OF APPEALS DECISION

Elizabeth Jenson seeks review of the Court of Appeals part
published Opinion entered on July 6, 2016. A copy of the Opinion is

attached.

III.  ISSUES PRESENTED FOR REVIEW

ISSUE 1: A criminal statute is unconstitutionally overbroad if it
purports to criminalize private thoughts. Does the identity theft
statute violate the First Amendment by criminalizing mere
possession of information with intent to commit any crime, in the
absence of any overt act?

ISSUE 2: A criminal trial is not a search for the truth. By equating
proof beyond a reasonable doubt with belief in “‘the truth of the
charge,” did the trial court undermine the presumption of
innocence, impermissibly shift the burden of proof, and violate Ms.
Jenson’s constitutional right to a jury trial?



IV.  STATEMENT OF THE CASE

Jack Falk was born in 1946, orphaned at a young age, and never
learned to read. RP! 167-168, 172, 520. By 2015, he was living in an
apartment owned by a local homeless mission and his only income came
from Social Security disability benefits. RP 169-172,450. Falk believed
his protective payee was taking his money, so he asked Elizabeth Jenson
to help. RP 187, 408, 522-523. Ms. Jenson worked for the mission and
agreed to be his payee until he could find someone else. RP 173,417,
516-517, 526.

Falk owed Ms. Jenson some money, and the two made a payee
agreement that included repayment. RP 173, 526, 530, 541. Falk received
$50 weekly for spending money, and Ms. Jenson paid his bills. RP 469,
528-530.

Falk took a trip to Disneyland during the time when Ms. Jenson
was the payee, and she provided him with money for the trip. RP 550-
562. When he ran out of money, he borrowed from his traveling
companion, and later Ms. Jenson gave Falk money he used to repay his

friend. RP 452-456, 472, 480. There were other times when Ms. Jenson

! Trial began on March 30, 2015. The transcripts from the trial are sequentially numbered.,
and will be the only ones cited in this brief. They will be cited as RP.
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used her own money to pay for things for Falk and then was repaid. RP
516-562.

At some point, Falk became suspicious and reported to police that
bills were being paid from his account for services he didn’t use. RP 214-
217, 269.

The state charged Elizabeth Jenson with multiple counts of theft
and identity theft. CP 44-47.

Over defense objection, the trial court gave a preliminary
instruction telling jurors that proof beyond a reasonable doubt equated to
an abiding belief “in the truth of the charge.” RP 14-16, 127-130. 148-
149. Ms. Jenson objected once again when the court gave this instruction
at the conclusion of the case. RP 663-664; CP 74.

At trial, Falk remembered that he always had the money he needed
when Ms. Jenson was his payee, but he remembered little else. RP 166-
202. Ms. Jenson testified, explaining that Falk was like family to her. RP
522-523,536-538, 555. She said that she kept careful records of money
she’d loaned him until she was replaced as payee, when she disposed of
them. RP 530-531, 556. She also told the jury that Falk still owed her

about $1600. RP 556, 558.



The jury returned guilty verdicts, and Ms. Jenson timely appealed.
RP 853-856; CP 179. In a part published decision, the Court of Appeals

affirmed her convictions and sentence. Appendix.

V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

A. The Supreme Court should accept review and hold that the identity
theft statute is overbroad because it criminalizes thought. This
significant question of constitutional law is of substantial public
interest and should be determined by the Supreme Court. RAP 13.4
(b)(3) and (4).

The identity theft statute criminalizes mere possession of a
person’s name with intent to commit any crime. RCW 9.35.005(3); RCW
9.35.020(1). The vast reach of this statute makes it unconstitutionally

overbroad.

1. Ms. Jenson may challenge the statute on overbreadth grounds.

Free speech challenges are different from most constitutional
challenges to statutes. Under the First Amendment, the state bears the
burden of justifying a restriction on speech. State v. Immelt, 173 Wn.2d 1,
6,267 P.3d 305 (2011). Ordinarily, the burden is on the party challenging
a statute to show unconstitutionality beyond a reasonable doubt. See, e.g..
Det. of M.W. v. DSHS, 90570-3, 2016 WL 3249495, at *4 (Wash. June 9,

2016).



Furthermore, a defendant may challenge a statute as overbroad
even where the constitution clearly does not protect his own conduct.”
State v. Pauling, 149 Wn.2d 381, 387, 69 P.3d 331 (2003). This is so
“because prior restraints on free speech pose a greater harm to society than
the possibility that some unprotected speech will go unpunished.” /d.
(citing Broadrick v. Oklahoma, 413 U.S. 601, 612, 93 S.Ct. 2908, 37

L.Ed.2d 830 (1973)).

2. The identity theft statute is unconstitutionally overbroad
because it criminalizes thought.

Under the First Amendment, the state may not “control the moral
content of a person's thoughts.”™ Stanleyv v. Georgia, 394 U.S. 557, 565, §9
S.Ct. 1243, 22 L.Ed.2d 542 (1969). Any attempts to do so are “wholly
inconsistent with the philosophy of the First Amendment.” Id., at 565.

A statute is unconstitutionally overbroad “if it sweeps within its
prohibitions constitutionally protected free speech activities.” State v.
Johnston, 156 Wn.2d 355, 363, 127 P.3d 707 (2006) (citation and internal
quotation marks omitted). Criminal statutes “require particular scrutiny

and may be facially invalid if they make unlawful a substantial amount of

2 An overbroad statutc must be invalidated unless the reviewing court can imposc a proper
limiting construction. State v. Johnston, 156 Wn.2d 355, 362-63. 127 P.3d 707 (2006):
Pauling. 149 Wn.2d at 386. To savc it from constitutional infirmity, “the statute must be
construed to prohibit only unprotected speech.”™ Johnston, 156 Wn.2d at 362-63.



constitutionally protected conduct... even if they also have legitimate
application.” Pauling, 149 Wn.2d at 386 (citation internal quotation
marks omitted).

The identity theft statute makes it a crime to knowingly possess
another person’s “means of identification™ with intent to commit “any
crime.” RCW 9.35.020(1). This includes, among other things, the mere
possession of information such as a person’s “‘current or former name.”
RCW 9.35.005(3).% In other words, the statute criminalizes knowledge
(possession of information) accompanied by intent, without proof of any
overt act.

The statute is overbroad because it criminalizes thought. Efforts to
control thought are unconstitutional. Stanley, 394 U.S. at 565. Imposing
criminal liability “upon proof of mere intent provides too great a
possibility of speculation and abuse.” United States v. Oviedo, 525 F.2d
881, 885 (5th Cir. 1976).

The statutory language allows prosecutors unbridled discretion to
charge identity theft under almost any circumstances. For example, a

woman who holds a telephone directory full of names “knowingly...

possess[es]... a means of identification... of another person.” RCW

¥ The statute likewise criminalizes possession of “financial information,” broadly defined.
with intent to commit any crime. RCW 9.35.020(1): RCW 9.35.005(1).



9.35.005(3); RCW 9.35.020(1). If that woman forms the fleeting intent to
assault someone, she is guilty of second-degree identity theft under the
statute. RCW 9.35.020(1), (3).*

Similarly, a child who intends to send a threatening email to a
classmate could be convicted of identity theft even without taking any
action, if the child knows the classmate’s email address. Under RCW
9.35.020(3), such a child would be guilty of a class C felony for knowing
possession of “an electronic address™ with intent to commit any crime.
RCW 9.35.020(1); RCW 9.35.005(3).

The statute’s substantial overbreadth renders it unconstitutional.
Immelt, 173 Wn.2d at 1, 6. Ms. Jenson’s convictions for identity theft
must be reversed and the case remanded for resentencing on the theft
convictions. Id., at 13-14.

3. The Court of Appeals erroneously upheld the statute against
Ms. Jenson’s overbreadth challenge.

By its plain terms, the identity theft statute criminalizes
“knowing[] possess[ion]” of certain information, such as a name, if the
possession is with intent to commit “any crime.” RCW 9.35.005(3); RCW

9.35.020(1). The statute does not require that the name (or other

* Indeed, the phone-book possessor could potentially be convicted of thousands of felonics.
See RCW 9.35.001 (specifying the unit of prosccution); State v. K.R., 169 Wn. App. 742,
746 n. 1,282 P.3d 1112 (2012).



information) be written down or stored in electronic form. RCW
9.35.005(3); RCW 9.35.020(1). Nor does it require any relationship
between the information possessed and the crime intended. RCW
9.35.005(3); RCW 9.35.020(1).

All that is required is knowledge and intent. The plain language of
the statute unconstitutionally criminalizes thought. Stanley, 394 U.S. at
565. Inexplicably, the Court of Appeals’ opinion asserts that Ms. Jenson
did not explain how the statute criminalizes thought. Appendix, pp. 9-10.
But the problem is clear from the statute’s plain language: all that is
necessary for conviction is knowledge and intent.

Nor does the statutory language require an overt act, as the Court
of Appeals suggests. Appendix, pp. 10-11. Instead, only some means of
committing the offense require proof of an overt act—for example, the
statute criminalizes “use” or “transfer” of information, in addition to mere
possession of information. RCW 9.35.020(1). Such use or transfer will
always require proof of an overt act.

Contrary to the appellate court’s suggestion, however, an overt act
1s not required by the statutory language when prosecution is premised on
mere possession of information. A person may possess information simply
by knowing it, without committing any overt act or engaging in any

conduct.



This distinguishes identity theft from the prostitution loitering
ordinance at issue in City of Seattle v. Slack, 113 Wn.2d 850, 784 P.2d 494
(1989). See Appendix, pp. 10-11. The Slack ordinance arguably required
two separate overt acts: a person could be convicted “if he or she [1]
remains in a public place and [2] intentionally solicits, induces, entices, or
procures another to commit prostitution.” /d., at 854.

By contrast, identity theft does not require any overt act. A person
who knowingly possesses certain information (such as another person’s
name) need only intend to commit any crime to be convicted. RCW
9.35.005(3); RCW 9.35.020(1).

The same reasoning distinguishes the drug loitering ordinance at
issue in Citv of Tacoma v. Luvene, 118 Wn.2d 826, 827 P.2d 1374 (1992).
The Luvene court upheld that ordinance because it prohibited conviction
unless police “observe identifiable, articulable conduct in addition to mere
loitering that is consistent with the intent to engage in unlawful drug
activity.” Id., at 843.

Nothing in the identity theft statute requires identifiable articulable
conduct in addition to the bare knowledge and intent required for
conviction. The appellate court’s reliance on Luvene is misplaced.

Appendix, p. 10.



4. No limiting construction can save the statute from overbreadth.

The statute expressly prohibits bare possession of information,
where the defendant has “the intent to commit, aid, or abet any crime.”
RCW 9.35.020(1) (emphasis added). No construction consistent with this
broad language could prevent the statute from applying to citizens who
merely think about committing crimes.

In its effort to stop “unscrupulous persons” from “find[ing] ever
more clever ways” to use personal and sensitive information,” the
legislature cast a net so broad that it criminalized a vast amount of private
thought, unaccompanied by any overt act.

Even though Ms. Jenson’s conduct fell within the statute’s
legitimate sweep, the statute must be invalidated and her identity theft
convictions reversed. Broadrick, 413 U.S. at 612; Pauling, 149 Wn.2d at

387. The charges must be dismissed with prejudice.

5. The Supreme Court should accept review.

The validity of RCW 9.35.020 is a significant constitutional issue.
[t is also of substantial public interest, and should be decided by the

Supreme Court.

¥ See RCW 9.35.001, Findings — Intent.

10



The court should accept review under RAP 13.4(b)(3) and (4).
reverse Ms. Jenson’s identity theft convictions, and dismiss the charges
with prejudice.

B. The Supreme Court should accept review and hold that the trial
court’s reasonable doubt instruction improperly focused jurors on the

“truth of the charge.” The Court of Appeals’ published opinion

conflicts with the Supreme Court’s decisions in Emery and the court

of Appeals decision in Berube. RAP 13.4(b)(1) and (2). It also raises

a significant constitutional issue that is of substantial public interest.

RAP 13.4(b)(3) and (4).

A jury’s role is not to search for the truth. State v. Emerv, 174
Wn.2d 741, 760, 278 P.3d 653 (2012); State v. Berube, 171 Wn. App. 103,
286 P.3d 402 (2012). Here, over defense objection, the trial court
instructed the jury that proof beyond a reasonable doubt means having an
abiding belief *“in the truth of the charge.” CP 74. This occurred both at the
start of trial and at the close of the evidence. RP 14-16. 127-130, 148-149,
663-664; CP 74.

Rather than determining the truth, a jury’s task *“is to determine

whether the State has proved the charged offenses beyond a reasonable

doubt.” Emeryv, 174 Wn.2d at 760. In this case, the court undermined its

11



otherwise clear reasonable doubt instruction by directing jurors to consider
“the truth of the charge.” CP 74; RP 148-149.°

A jury instruction misstating the reasonable doubt standard ““is
subject to automatic reversal without any showing of prejudice.” Id. at 757
(citing Sullivan v. Louisiana, 508 U.S. 275, 281-82, 113 S.Ct. 2078, 124
L.Ed.2d 182 (1993)). Here, by equating proof beyond a reasonable doubt
with a “belief in the truth of the charge,” the court confused the critical
role of the jury. CP 74; RP 148-149.

The court’s instruction impermissibly encouraged the jury to
undertake a search for the truth, inviting the error identified in Emery. The
problem here is greater than that presented in Emerv. In that case, the error
stemmed from a prosecutor’s misconduct. Here, the prohibited language
reached the jury in the form of an instruction from the court. CP 74; RP
148-149. Jurors were obligated to follow the instruction.

The Court of Appeals’ published opinion erroneously rejected Ms.
Jenson’s challenge to this language, adopting Division I’s reasoning in

State v. Fedorov, 181 Wn.App. 187, 324 P.3d 784 review denied, 181

& Ms. Jenson does not challenge the phrase “abiding belief.” Both the U.S. and Washington
Supreme Courts have already determined that phrasc to be constitutional. See Fictor v.
Nebraska, S11U.S. 1, 15, 114 S.Ct. 1239, 127 L.Ed.2d 583 (1994) (citing Hopt v. Utah, 120
U.S.430,439,7 S.Ct. 614, 30 L.Ed. 708 (1887)): State v. Pirtle, 127 Wn.2d 628, 658, 904
P.2d 245 (1995). Rather. Ms. Jenson objects to the instruction’s focus on “the truth.” CP 74.

12



Wn.2d 1009, 335 P.3d 941 (2014)". Appendix, pp. 1-3. Fedorov
erroneously rely on State v. Bennett, 161 Wn.2d 303, 315-16, 165 P.3d
1241 (2007). The Bennett decision does not support the lower court’s
decision.

In Bennett, the appellant argued in favor of WPIC 4.01 (the pattern
instruction at issue here), and asked the court to invalidate the so-called
Castle mstruction. Bennett, 161 Wn.2d at 308-309. The Bennett court was
not asked to address any flaws in WPIC 4.01.% Id.

The Fedorov court also relied on Pirtle, supra. In Pirtle, as in
Bennett, the defendant favored the *“‘truth of the charge™ language. /d., at
656 n. 3. The appellant challenged a different sentence (added by the trial
judge) which inverted the language found in the pattern instruction. /d., at
656. The Pirtle court was not asked to rule on the constitutionality of the

“truth of the charge” provision.’

7 See also State v. Kinzle, 181 Wn.App. 774, 784, 326 P.3d 870 review denied. 181 Wn.2d
1019, 337 P.3d 325 (2014).

% The Bennett court upheld the Castle instruction, but exercised its supervisory authority to
instruct courts not to usc it. and to use WPIC 4.01 instead. 7d.. at 318.

° The challenged language in Pirtle read as follows: “If, after such consideration[,] you do
not have an abiding belief in the truth of the charge, you are not satisfied beyond a
reasonable doubt.™ Pirtle, 127 Wn.2d at 656. The appellant argued that the instruction
“invite[d] the jury to convict under a preponderance test because it told the jury it had to
have an abiding faith in the falsity of the charge to acquit.™ Id.. at 656.

13



Neither Bennett nor Pirtle should control this case. Furthermore,
the Court of Appeals’ published decision conflicts with both Emery and
Berube, which make clear that the jury’s role is not to search for truth.

The presumption of innocence can be “diluted and even washed
away’ by confusing jury instructions. Bennett, 161 Wn.2d at 315-16.
Courts must vigilantly protect the presumption of innocence by ensuring
that the appropriate standard is clearly articulated.!” 7.

Improper instruction on the reasonable doubt standard is structural
error. Sullivan, 508 U.S. at 281-82. By equating that standard with “belief
in the truth of the charge” the court misstated the prosecution’s burden of
proof, confused the jury’s role, and denied Ms. Jenson her constitutional
right to a jury trial.!!

The Supreme Court should accept review, reverse Ms. Jenson’s
convictions, and remand the case for a new trial with proper instructions.
Id. The Court of Appeals” published opinion conflicts with Emery and
Berube. RAP 13.4(b)(1) and (2). It also raises significant constitutional

issues that are of substantial public interest. RAP 13.4(b)(3) and (4).

1 Although the Bennett court approved WPIC 4.01. the court was not faced with a challenge
to the “*truth™ language in that instruction. /d.

U.S. Const. Amends. VL XIV; art. L, §§ 3,21, 22.

14



VI. CONCLUSION

The Supreme Court should accept review and reverse Ms. Jenson’s
convictions. The identity theft charges must be dismissed with prejudice,
and the remaining charges remanded for a new trial with proper
instructions.

Respectfully submitted July 26, 2016.
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Washington State
Court of Appeals

Division Two

July 6, 2016

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11

STATE OF WASHINGTON, No. 47647-9-11
Respondent,
V.
ELIZABETH B. JENSON, PART PUBLISHED OPINION
Appellant.
JoHaNsoN, P.J. — A jury found Elizabeth Jenson guilty of two counts of first degree

1dentity theft, two counts of second degree theft, one count of second degree identity theft, and one
count of third degree theft. Jenson appeals her convictions and sentence. In the published portion
of the opinion, we hold that the trial court’s reasonable doubt instruction did not improperly focus
the jury on a search for “the truth.” In the unpublished portion of the opinion, we conclude that
the charging document is constitutionally sufficient, that the identity theft statute is constitutional,
and that the trial court properly calculated Jenson’s offender score. We affirm Jensen's convictions
and sentence.
REASONABLE DOUBT INSTRUCTION

Jenson argues that the trial court’s reasonable doubt jury instruction improperly focused

the jury on a “‘search for the truth.” We reject this argument and adopt the reasoning in State v.

Fedorov, 181 Wn. App. 187, 324 P.3d 784, review denied, 181 Wn.2d 1009 (2014).



No. 47647-9-11

We review a challenged jury instruction de novo, evaluating it in the context of the
instructions as a whole. State v. Brett, 126 Wn.2d 136, 171, 892 P.2d 29 (1995). Although no
specific wording is required, jury instructions must define reasonable doubt and clearly
communicate that the State carries the burden of proof. State v. Bennett, 161 Wn.2d 303, 307, 165
P.3d 1241 (2007).

Here, the trial court instructed the jury based on 11 Washington Practice: Washington
Pattern Jury Instructions: Criminal 4.01, at 85 (3d ed. 2008), which provides,

A reasonable doubt is one for which a reason exists and may arise from the

evidence or lack of evidence. It is such a doubt as would exist in the mind of a

reasonable person after fully, fairly, and carefully considering all of the evidence

or lack of evidence. [If, from such consideration, you have an abiding belief in the

truth of the charge, you are satisfied beyond a reasonable doubt.]

The trial court included the optional bracketed language. Our Supreme Court has approved this
“abiding belief in the truth™ language. State v. Pirtle, 127 Wn.2d 628, 658, 904 P.2d 245 (1995).

Jenson, acknowledging that the phrase ““abiding belief in the truth™ passes constitutional
muster, admits that she does not challenge the use of that phrase. Rather, she challenges what she
calls the instruction’s focus on “‘the truth.” She cites State v. Emery, arguing that the “belief in the
truth™ language is similar to the impermissible “‘speak the truth” remarks made by the State during
closing argument in Emery. 174 Wn.2d 741, 760, 278 P.3d 653 (2012).

But in Fedorov, Division One of this court rejected the argument that Jenson makes here—
that this “*belief in the truth’™ language encourages the jury to undertake an impermissible search
for the truth. 181 Wn. App. at 199-200. Fedorov reasoned that language was not analogous to the

remarks at issue in Emery. 181 Wn. App. at 200. The Fedorov court held that the instructions

precisely stated the law because the “belief in the truth™ phrase “‘accurately informs the jury its
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‘job is to determine whether the State has proved the charged offenses beyond a reasonable
doubt.”™ 181 Wn. App. at 200 (quoting Enzery, 174 Wn.2d at 760).

We adopt Division One’s reasoning in Fedorov. The circumstances in Emery are different
than those here. To invite a jury to declare the truth mischaracterizes the jury’s role, suggesting
that its role is to solve the case. Emery, 174 Wn.2d at 760. The existence or nonexistence of an
“abiding belief in the truth,” however, correctly invites the jury to weigh the evidence. We,
therefore, hold that the trial court’s instruction accurately defined reasonable doubt and clearly
communicated the State’s burden of proof. Jenson’s argument fails. We affirm her convictions
and sentence.

A majority of the panel having determined that only the foregoing portion of this opinion will
be printed in the Washington Appellate Reports and that the remainder shall be filed for public record
in accordance with RCW 2.06.040, it is so ordered.

FACTS
[. BACKGROUND FACTS

Jack Falk was a man of limited means. He lived in an apartment run by the Tacoma Rescue
Mission and Social Security is his only income. Falk needed assistance managing his finances.
Jenson, a mission employee, assisted Falk by paying his monthly bills and regulating his spending
money.

Falk had several active bank accounts, some of which he shared with Jenson while others
were maintained solely in Falk’s name. Jenson was designated as payee for one of Falk’s accounts,

and the two also shared a separate joint account from which either Jenson or Falk could make
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withdrawals. Jenson had her own separate checking account that was unrelated to her management
of Falk’s finances.

Falk’s bills were few, and his spending habits were basic and consistent. But in 2014, Falk
approached his friend, Mark Sylvester, with concerns about irregular spending from his accounts.
Sylvester reviewed Falk’s accounts and concluded that some charges did not make sense.

Detective Elizabeth Schieferdecker examined both Falk’s and Jenson’s bank accounts. She
concluded there was a copious amount of unexplained charges and transfers involving Falk’s
accounts, the vast majority of which appeared to be facilitated by Jenson over a period of years.
Satisfied that Jenson was engaged in criminal activity, Detective Schieferdecker arrested Jenson.
Falk’s total financial loss attributed to Jenson was $8,254.38.

[I. PROCEDURAL FACTS

The State charged Jenson with two counts of first degree identity theft, two counts of
second degree theft, one count of second degree identity theft, and one count of third degree theft
based on different date ranges from 2011 to 2014. The charging document charged Jenson with
first degree identity theft in count I and alleged

[t]hat ELIZABETH B JENSON, in the State of Washington, during the

period between the 5th day of July, 2011 and the 11th day of April, 2014, did

unlawfully, feloniously, knowingly obtain, possess, use or transfer a means of

identification or financial information of another person, living or dead, to-wit:

Jack Falk, with the intent to commit, or to aid or abet, any crime and thereby obtains

an aggregate total of credit, money, goods, service, or anything else of value in

excess of one thousand five hundred dollars.

Clerk’s Papers (CP) at 44. Regarding each of the other five counts, the charging document referred

specifically to Jenson having committed the crimes as part of a “‘series of acts connected together
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or constituting parts of a single scheme or plan.” CP at 45-47. Jenson did not request a bill of
particulars.

At trial, the State laboriously and meticulously questioned Detective Schieferdecker
regarding each suspicious charge and withdrawal from each of Falk’s accounts in chronological
order. Jenson testified in her own defense. The jury found Jenson guilty as charged.

The trial court calculated Jenson’s offender score as two based on a finding that counts I
and II (first degree identity theft and second degree theft) were the same criminal conduct and
counts III and IV (additional counts of first degree identity theft and second degree theft) were the
same criminal conduct, but were separate crimes from counts I and II. Jenson appeals.

ANALYSIS
I. SUFFICIENT CHARGING DOCUMENT

Jenson argues that reversal is required because the State failed to allege in the charging
document that she committed multiple acts of theft and identity theft as part of a common scheme
or plan, which, in her view, is an essential element of the crime. We disagree.

We review a challenge to the sufficiency of a charging document de novo. State v.
Williams, 162 Wn.2d 177, 182, 170 P.3d 30 (2007).

A charging document must allege “[a]ll essential elements of a crime, statutory or
otherwise™ to provide a defendant with sufficient notice of the nature and cause of the accusation
against her. State v. Kjorsvik, 117 Wn.2d 93, 97, 812 P.2d 86 (1991); U.S. CONST. amend. VI;
WASH. CONST. art. I, § 22. To satisfy this requirement, the charging document must allege (1)
“every element of the charged offense™ and (2) “particular facts supporting them.”™ State v. Nonog,

169 Wn.2d 220, 226, 237 P.3d 250 (2010) (citing State v. Vangerpen, 125 Wn.2d 782, 787, 888
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P.2d 1177 (1995); State v. Leach, 113 Wn.2d 679, 688, 782 P.2d 552 (1989)); see also State v.
Sinmms, 171 Wn.2d 244, 250, 250 P.3d 107 (2011). The primary purpose of the rule is to give the
defendant sufficient notice of her charges so she can prepare an adequate defense. State v.
Tandecki, 153 Wn.2d 842, 846, 109 P.3d 398 (2005). Where the charging document’s sufficiency
is challenged for the first time on appeal, we construe the document liberally in favor of validity.
State v. Brown, 169 Wn.2d 195, 197, 234 P.3d 212 (2010).

To determine whether a charging document is sufficient, we ask whether the necessary
facts appear in any form or by fair construction can they be found in the charging document and,
if so, can the defendant show that she was actually prejudiced by the inartful language which
caused a lack of notice?' Kjorsvik, 117 Wn.2d at 105-06. If the necessary elements are neither
found nor fairly implied in the charging document, we presume prejudice and reverse without
reaching the question of prejudice. State v. Goodman, 150 Wn.2d 774, 788, 83 P.3d 410 (2004).
We read the charging document as a whole, according to common sense, and including implied
facts. Nonog, 169 Wn.2d at 227. We read the charging document in this way to see if it
“‘reasonably apprise[s] an accused of the elements of the crime charged.”” Nonog, 169 Wn.2d at
227 (alteration in original) (quoting Kjorsvik, 117 Wn.2d at 109).

In State v. Rivas, this court held that a charging document in a malicious mischief case was
deficient for failing to allege that the crimes had been committed as part of a common scheme or

plan where the State aggregated the total damages to elevate the charge from two third degree

! Jenson makes no attempt to demonstrate that she was prejudiced by the alleged inartful language
in the charging document. She argues only that the essential element that her crimes were part of
a common scheme or plan was not alleged and, therefore, she lacked notice of the same. Thus, we
do not address prejudice.
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crimes to one second degree crime. 168 Wn. App. 882, 890, 278 P.3d 686 (2012). When the State
is permitted by statute to aggregate multiple distinct acts to meet the threshold to charge a more
serious degree, the fact that the crimes were committed as part of a common scheme or plan is an
essential element of the crime that must be alleged in the charging document. Rivas, 168 Wn.
App. 889-90. The same is true here because RCW 9.35.020(5) specifically provides,

Whenever any series of transactions involving a single person’s means of

identification or financial information which constitute identity theft would, when

considered separately, constitute identity theft in the second degree because of

value, and the series of transactions are a part of a common scheme or plan, then

the transactions may be aggregated in one count and the sum of the value of all of

the transactions shall be the value considered in determining the degree of identity

theft involved.

In Rivas, the State conceded that it had failed to allege in its charging document that it
aggregated the multiple crimes to elevate the crime to a higher degree or provided notice that the
crimes were considered as part of a common scheme or plan. 168 Wn. App. at 890. But here, the
State expressly described the charged crimes in the charging document as part of a common
scheme or plan in every charge except for count I of first degree identity theft.

And even in count I, the charging document informed Jenson that she had ““obtain[ed] an
aggregate total of credit, money, goods, service, or anything else of value in excess of one
thousand five hundred dollars.™ CP at44. As mentioned, each of the other five charges specifically
alleged that the crimes were charged as part of a common scheme or plan. And each identity theft

count included different, albeit somewhat overlapping, charging periods that also show the State

intended to charge several instances of theft over a period of years as one collective scheme or
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plan.® Read together, the charging document provided notice to Jenson that the crimes charged
were part of a common scheme or plan.

Although the specific count at issue must charge all of the elements of the crime, we may
consider the whole charging document when liberally construing it to see if it reasonably apprises
an accused of the elements of the crime charged. Nonog. 169 Wn.2d at 228. When read in its
entirety here, the charging document fairly and reasonably apprised Jenson of the elements of the
crimes charged such that it provided sufficient notice and permitted Jenson to prepare an adequate
defense. We hold that the “common scheme or plan™ aspect of Jenson’s crime can be read into, or
at least “fairly implied,” in the charging document. Goodman, 150 Wn.2d at 788.

II. OVERBREADTH

Jenson argues that RCW 9.35.020 is unconstitutionally overbroad because it criminalizes
“thought.” We disagree.

We review a ruling on the constitutionality of a legislative enactment de novo. State v.
Blilie, 132 Wn.2d 484, 489, 939 P.2d 691 (1997); City of Spokane v. Neff, 152 Wn.2d 85, 88, 93
P.3d 158 (2004). “‘A law is overbroad if it sweeps within its prohibitions constitutionally
protected free speech activities.”” State v. Glas, 147 Wn.2d 410, 419, 54 P.3d 147 (2002) (internal
quotation marks omitted) (quoting City of Seattle v. Webster, 115 Wn.2d 635, 641, 802 P.2d 1333
(1990)). “‘The First Amendment overbreadth doctrine may invalidate a law on its face only if the

law is substantially overbroad. In determining overbreadth, a court’s first task is to determine

* For count I, the State alleged that the identity theft occurred between July 2011 and April 2014.
For count III, the State alleged that the identity theft occurred between May 2011 and May 2013.
For count V, the State alleged that the identity theft occurred between September 2011 and
February 2014.
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whether the enactment reaches a substantial amount of constitutionally protected conduct.”” Glas,

147 Wn.2d at 419 (internal quotation marks omitted) (quoting Webster, 115 Wn.2d at 641).
Criminal statutes require particular scrutiny and may be facially invalid if they “‘make

unlawful a substantial amount of constitutionally protected conduct . . . even if they also have

N

legitimate application.”” Webster, 115 Wn.2d at 641 (alteration in original) (internal quotation

marks omitted) (quoting City of Seattle v. Huff, 111 Wn.2d 923, 925, 767 P.2d 572 (1989)). An

(X3

ordinance which regulates behavior and not pure speech “‘will not be overturned unless the
overbreadth is both real and substantial in relation to the ordinance’s plainly legitimate sweep.”™
Webster, 115 Wn.2d at 641 (internal quotation marks omitted) (quoting City of Seattle v. Eze, 111
Wn.2d 22, 31, 759 P.2d 366 (1988)).

Jenson contends that RCW 9.35.020° is unconstitutional because it criminalizes “thought.”

She argues that someone who looks through a telephone book or e-mails intending to commit a

3 RCW 9.35.020 states,
(1) No person may knowingly obtain, possess, use, or transfer a means of
identification or financial information of another person, living or dead. with the
intent to commit, or to aid or abet, any crime.

(2) Violation of this section when the accused or an accomplice violates
subsection (1) of this section and obtains credit, money, goods, services, or
anything else of value in excess of one thousand five hundred dollars in value shall
constitute identity theft in the first degree. Identity theft in the first degree is a class
B felony punishable according to chapter 9A.20 RCW.

(3) A person is guilty of identity theft in the second degree when he or she
violates subsection (1) of this section under circumstances not amounting to identity
theft in the first degree. Identity theft in the second degree is a class C felony
punishable according to chapter 9A.20 RCW.

(4) Each crime prosecuted under this section shall be punished separately
under chapter 9.94A RCW, unless it is the same criminal conduct as any other
crime, under RCW 9.94A.589.

(5) Whenever any series of transactions involving a single person’s means
of identification or financial information which constitute identity theft would,
when considered separately, constitute identity theft in the second degree because

9
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crime 1s guilty of identity theft under the statute. But Jenson does not explain how this would be
so and fails to account for the statute’s requirement that an overt act with the necessary criminal
intent is what constitutes the crime. City of Seattle v. Slack is instructive. 113 Wn.2d 850, 784
P.2d 494 (1989).

In Slack, a Seattle loitering statute survived an overbreadth challenge that at least arguably
criminalized constitutionally-protected conduct and free speech activities. 113 Wn.2d at 856. Our
Supreme Court so held because the ordinance only prohibited conduct that required a specific
Intent to engage in an illicit act. Slack, 113 Wn.2d at 855. Later cases followed this reasoning,

concluding that criminal statutes were not overbroad when they contained a specific mens rea

of value, and the series of transactions are a part of a common scheme or plan, then
the transactions may be aggregated in one count and the sum of the value of all of
the transactions shall be the value considered in determining the degree of identity
theft involved.

(6) Every person who, in the commission of identity theft, shall commit
any other crime may be punished therefor as well as for the identity theft, and may
be prosecuted for each crime separately.

(7) A person who violates this section is liable for civil damages of one
thousand dollars or actual damages, whichever 1s greater, including costs to repair
the victim’s credit record, and reasonable attorneys’ fees as determined by the
court.

(8) In a proceeding under this section, the crime will be considered to have
been committed in any locality where the person whose means of identification or
financial information was appropriated resides, or in which any part of the offense
took place, regardless of whether the defendant was ever actually in that locality.

(9) The provisions of this section do not apply to any person who obtains
another person’s driver’s license or other form of identification for the sole purpose
of misrepresenting his or her age.

(10) In a proceeding under this section in which a person’s means of
identification or financial information was used without that person’s authorization,
and when there has been a conviction, the sentencing court may issue such orders
as are necessary to correct a public record that contains false information resulting
from a violation of this section.

10
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component combined with an overt act before conduct was deemed criminal. See, e.g., City of
Tacoma v. Luvene, 118 Wn.2d 826, 843-44, 827 P.2d 1374 (1992).

Here, a person commits identity theft under RCW 9.35.020(1) only if they “knowingly
obtain, possess, use, or transfer a means of identification or financial information of another
person, living or dead, with the intent to commit, or to aid or abet, any crime.”” (Emphasis added.)
The statute, therefore, criminalizes only a specific overt act along with the associated mens rea,
the specific criminal intent to commit a crime. RCW 9.35.020. Thus, the identity theft statute
does not make “‘thought” a crime as Jenson alleges. Rather, the statute renders behavior criminal
when the culpable mental state coexists with identifiable, articulable conduct. See Luvene, 118
Wn.2d at 843-44.

When the statute is read as a whole, the legislature’s intent was to punish persons who
obtain, possess, use, or transfer the personal and financial records of others intending to advance
criminal activity. RCW 9.35.020(1). We hold that Jenson’s argument fails.

III. CRIMES NOT SAME CRIMINAL CONDUCT

Jenson argues that the trial court miscalculated her offender score because it did not
consider all of her crimes as the same criminal conduct. Again, we disagree.

All of a defendant’s prior or current convictions are counted separately for offender score
calculations unless some or all of the convictions are the same criminal conduct. RCW
9.94A.589(1)(a). Convictions are the same criminal conduct if the convictions meet three statutory
elements: (1) required the same criminal intent, (2) were committed at the same time and place,
and (3) involved the same victim. RCW 9.94A.589(1)a). We review the trial court’s same

criminal conduct finding for a *““clear abuse of discretion or misapplication of the law.”” State v.

11
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Haddock, 141 Wn.2d 103, 110, 3 P.3d 733 (2000) (quoting State v. Elliott, 114 Wn.2d 6, 17, 785
P.2d 440 (1990)).

Because a same criminal conduct finding lowers the defendant’s presumed offender score,
the defendant must prove that her prior convictions are the same criminal conduct. Stafe v.
Graciano, 176 Wn.2d 531, 540, 295 P.3d 219 (2013). If the defendant fails to prove any one of
the three statutory elements, the defendant has failed to meet her burden to prove that her prior
convictions are the same criminal conduct. Graciano, 176 Wn.2d at 540.

Here, Jenson primarily argues that all of her crimes should have been treated as the same
criminal conduct because all five crimes involved the same victim and the same criminal intent.
But Jenson ignores that the crimes occurred over a period of multiple years from 2011 to 2014
with several specifically identified instances of theft from more than one of Falk’s accounts.

Detective Schieferdecker testified that her investigation revealed several suspicious
charges and she could identify the specific day and year of those charges or withdrawals. The
evidence indicated that the crimes occurred at various periods of time. And when a defendant fails
to establish either that the crimes involved the same intent, victim, and time and place, a challenge
to the court’s refusal to consider the convictions as the same criminal conduct fails. Graciano,
176 Wn.2d at 540.

Given the record and the evidence, we hold that the trial court did not abuse its discretion
because its ruling was not unreasonable or based on untenable grounds or reasons.

IV. APPELLATE COSTS

Jenson requests that we waive appellate costs, arguing that she cannot pay. We agree.

12
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We give an indigent party the benefit of an order of indigency throughout our review unless
the trial court finds that the party’s financial condition has improved to the extent that the party is
no longer indigent. RAP 15.2(f). Here, the trial court entered an order of indigency following the
jury’s guilty verdicts. Nothing in the record suggests that Jenson’s financial condition has
improved. The likelihood that Jenson can pay appellate costs following her incarceration is
minimal. We, therefore, decline to impose appellate costs.

We affirm Jenson’s convictions and sentence.

We concur:

—~ T
i .

Awttom, {

SUTTON, J.
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