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L SUMMARY OF REPLY AND RESPONSE

Det. Ames requests this Court reverse the trial court’s 12(b)(6)
order dismissing his case. He seeks a name clearing hearing via
declaratory action to prove prosecutor accusations of dishonesty
unfounded. He requests a writ to prohibit the ongoing dissemination of
provably false statements and other questionable materials as “PIE.” He
requests a writ to stop the prosecutor’s office from using its “PIE” policy
to intimidate and harass whistleblowers who question the conduct of the
prosecutor and his office.

Det. Ames should not be punished with fees or a penalty for
seeking relief here where the Prosecutor’s Office offers no remedy for
making false statements and interfering with Det. Ames due process
rights. The Anti-SLAPP statute, RCW 4.24.525, is not constitutional
because the Legislature failed to amend existing statutory remedies when
enacting it. Even assuming the .525 statute is constitutional, Anti-SLAPP
remedies favor Det. Ames who has been engaged in protected speech,
rather than the prosecutor’s office, which has not. The First Amendment
has no application to the prosecutor’s office when allegedly fulfilling its

“Brady” duties to disclose “PIE.”



Det. Ames and his attorney met established standards under CR 11

for seeking judicial relief as affirmed by two learned scholars and nearly

forty advocates genuinely concerned about justice in Pierce County.

IL.

ASSIGNMENTS OF ERROR AND ISSUES ON CROSS
APPEAL

Det. Ames objects to the statements of error and issues of the

prosecutor’s office. He relies on his assignments of error and issue

statements and provides the following issue statements on cross-appeal:

A.

Does a prosecutor’s office have anti-SLAPP rights to punish a
detective who seeks a judicial determination of his rights to
restrain the DPA’s questionable conduct, including
intimidation and retaliation using its newly developed “PIE”
policy as a guise when it conflicts with contractual and civil
service protections for law enforcement?

Are the grounds to deny CR 11 sanctions mutually exclusive
requiring a party to choose one criteria or does CR 11 provide
a continuum of rationale that may be considered collectively?

Did the trial court properly deny CR 11 sanctions where
sanctions chill advocacy and deny access to the courts as
articulated by the legal scholars and multiple attorneys who
filed declarations in opposition to sanctions?



III. RESPONSE/REPLY FACTS

A. George Never An Opportunity To Clear Det. Ames’ Good
Name

The Prosecutor’s Office attempts to justify dismissal of this case
pointing to State v. George.! Resp. Br. 1 and 54. Det. Ames did not
“agree” to the disclosure of the Coopersmith Report as “PIE” in George.
CP 233 - 235, 239 240. Det. Ames asked Judge Chushcoff not to
characterize the Coopersmith Report as “PIE” and Judge Chushcoff did
not characterize the Coopersmith Report as “PIE.” CP 240.
Judge Chushcoff did not decide, nor was he asked to decide whether
Det. Ames’ rights were violated by the prosecutor’s efforts to disclose the
Coopersmith Report as PIE. Judge Chuschoff did acknowledge the

importance of Det. Ames’ issues that were not before him.?> The motion in

! The criminal case of State v. George was pending at the same time the prosecutor’s
office was asking Division I for discretionary review of the discovery order against it in
Dalsing. CP 232, Dalsing/Ames v. Pierce County, COA Div 1 Case No. 70851-1,
Dalsing v. Pierce County, 70850-3-1, and 70455-9-1 and Supreme Court No. 90173-2.
Around the time the office was filing its Dalsing briefing, the prosecutor’s office moved
to file the “Coopersmith Report” under seal for in camera review, presumably to obtain
an order recognizing it as “PIE” to cite to Division I as evidence discrediting Ames. The
report is a public record that should never be filed under seal. CP 230, See, Seattle Times
Co. v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1982). DPA Penner told Chushcoff the
office obtained the Coopersmith Report through public disclosure, which it received on
May 24th, 2013, CP 237, 635. It waited months until it was briefing Dalsing on appeal
to make any effort to disclose it as PIE in George. George Motion heard October 1st,
2013. CP 218. Det. Ames testified in the Young case in September and was not a
“Brady” officer at that time. CP 92. The DPAs declarations from Dalsing were never
before Judge Chushcoff.

? «] appreciate your concerns here. Those are quite genuine, and I don’t mean to
minimize that.” CP 240.



the George criminal matter was not a name clearing hearing. In fact, there
was no hearing of any kind where the prosecutor’s office notified
Det. Ames to attend, or where the prosecutor’s office recognized he had
standing to do anything. Just the opposite, the prosecutor’s office did not
notify him of the hearing. And, when he appeared, the DPA objected on
standing grounds.? Det. Ames had no opportunity to brief
Judge Chushcoff on the issues. Det. Ames merely succeeded in
preventing Judge Chushcoff from labeling the “Coopersmith Report” as
“PIE.” CP 241-242. The Coopersmith Report is a public record, but it is
not “PIE”.

Det. Ames objects to the prosecutor’s office disseminating the
Report as PIE and the manner in which it is disseminating the Report as
PIE.* He objects to the prosecutor’s office deciding the report contains
PIE and introducing it to criminal defendants and their attorneys with a
cover letter that highlights limited portions of attorney Coopersmith’s
conclusory opinions, and omits all of the factual evidence, including

recorded statements that support what Det. Ames reported. Det. Ames

* “The question of actual impeachment would be properly litigated. I would submit that
that should probably be properly litigated under the criminal cause number by the parties
to the cause.” CP 236.

4 See, CP 141-142 App. C Prosecutor’s “PIE” Letter dated September 18th, 2013; “In
addition, we are in possession of a report of investigation of allegations by you against
numerous employees of the Pierce County Sheriff’s Department and the Pierce County
Prosecutor’s Office, wherein it was found that there was “no evidence” to support your
allegations of misconduct, and your allegations has “no merit.”



was not dishonest. Det. Ames should have the opportunity to develop a
record of these facts through discovery and before a fact finder in a
declaratory action and petition for a writ where the trial court could
fashion an appropriate order to stop the retaliatory dissemination of this
whistleblower investigation report that is not evidence nor potential
evidence of dishonesty by Det. Ames.
B. Other Problems With Prosecutor’s PIE

The alleged “PIE” at issue in this case is unique from impeachment
evidence typically discussed in cases like “Brady” and its progeny. There
are no “Brady” cases involving an unfounded whistleblower investigation
report. Particularly, a whistleblower investigation report into the conduct
of the elected Prosecutor. In addition, there are no “Brady” cases
involving deputy prosecuting attorneys (“DPAs™) labeling a detective
“dishonest” using their own self serving statements. Most “Brady” cases
concern Internal Affairs proceedings or findings. Here, none of the
prosecutor’s “PIE” comes from any Internal Affairs proceedings.

The irony of this case is troubling. The “PIE” the prosecutor’s
office insists it has a duty to disclose are generated by the office reacting

adversely to Det. Ames meeting his obligations as a law enforcement



officer’ He fully disclosed exculpatory evidence in Dalsing over their
objections. CP 192 - 197. He reported other prosecutor abuse of power,
which the County concedes when it treated Det. Ames request for an
outside criminal investigation as a whistleblower complaint. CP 451,
App. 1. Presumably, the prosecutor’s office advising the Sheriff’s
Department and Human Resources‘lmade this decision to keep any
investigation under the County’s control.

Det. Ames’ request for declaratory relief is specific to statements
that can he can prove false. DPA Richmond falsely stated he did not
receive the exculpatory emails: “Mr. Ames falsely states he turned over to
me County e-mails that would “clear his name and his department.” CP
577, CP 188-119, Apps. E & F. Det. Ames did turn the e-mails over to
Richmond. CP 118, 1588.°

Det. Ames was truthful when expressing his whistleblower

concerns to investigating attorney Coopersmith. Lindquist did speak to

3 See, CP 141-142 App. C Prosecutor’s “PIE” Letter dated September 18th, 2013. App.
D are the four Ames’ Decs. the prosecutor labels “PIE.” App. E. is the exculpatory e-
mail. App. F are the Richmond Decs., App. G is the Kooiman Dec., App. H is the Lewis
Dec., and App. | is the Coopersmith Report. These Appendixes comprise the “PIE” at
issue in this case.

¢ The prosecutor’s office added to its erroneous “PIE” the Lewis and Kooiman
declarations filed in this case after dismissal that also relate to Dalsing that should not be
“PIE” because the declarations simply call him a liar without any factual justification.
They refer to a situation where their decision to prosecute resulted in a woman sitting in
jail on charges they know they cannot prove. Lynn Dalsing was not in the photograph
that was the basis for the charging decision, and Det. Ames made that very clear to them
in writing. Det. Ames was not the one with any motive to lie.



Chief Adafnson about searching Det. Ames’ email under the false
pretenses of wrongdoing by Ames. App. K, CP 362, 1136, Lindquist did
issue a press release criticizing Ames when Ames was acting in good faith
taking into evidence video depicting an assault on a child in a classroom
with the teacher involved. App. L, CP 369 - 371. Det. Ames does not
seek a generalized proclamation that he is “truthful” in all proceedings
“for all times.” Resp. Br. 28.  The prosecutor’s office does not fairly
characterize his petition when framing his request so absurdly. Resp. Br.
10. Det. Ames seeks a declaration that the Prosecutor has selected and
created false “PIE” to discredit Det. Ames in violation of his due process
rights.

1. Richmond Not Credible - Ames Exculpatory E-
Mails Never Properly Disclosed from Dalsing

When Det. Ames filed this case, DPA Richmond had not yet
admitted he received the exculpatory e-mails from Ames to produce in
discovery in Dalsing.  Richmond avers he did not get Ames’ e-mail
communications, but the Dalsing court sanctioned his office nonetheless
for violating the rules of civil procedure for withholding the e-mails. CP
192 - 197. The Dalsing court did not enter specific findings of dishonesty
by Richmond when issuing the order. The material issue was not whether

Richmond characterized the e-mails as “exculpatory”, which they are.



The material issue was whether Richmond had them to disclose. He did,
but he was not honest about this fact when opposing sanctions. App. F,
CP 576 - 582.

The prosecutor’s use of the Richmond declaration as PIE
precipitated the need to prove the dishonesty of Richmond’s declaration.
In this action, Det. Ames expected an opportunity for discovery and cross
examination of DPA Richmond to prove Richmond’s declaratory
statement false. Ames succeeded in outing Richmond’s dishonesty in
these proceedings, albeit without discovery. After Judge Hull granted
summary dismissal Richmond filed a new declaration conceding Ames
was correct.

Richmond’s new declaration attempts to explain himself, which
the office finally filed on the motion to set an award of attorney’s fees.
App. F, CP 1587 - 1589. His explanatory declaration does not make his
statement any less deceptive.’ In Response, the prosecutor’s office refuses

to concede the deceptive character of the Richmond declaration.® Yet, that

7 His new declaration adds new and different dates that do not comport with his first
declaration. Compare 1587 - 1589, See both at App. F.

8 Richmond insists he never told Ames he would disciose the e-mails or that they were
exculpatory, The e-mails are exculpatory and they should have been disclosed. Whether
Richmond had them to disclose in discovery was the relevant inquiry before Judge
Andrus when she issued her order sanctioning the office. App. B. Richmond disputing
what Ames heard him say does not impugn the credibility of Ames. Richmond’s claim
he did not get the e-mails on a date specific, omitting the fact he actual received them to
produce earlier in discovery is deceptive and dishonest.



is what is driving this dispute. The Richmond declaration is not “PIE”
because Ames was telling the truth. His credibility may not be impugned
with evidence that he was truthful.
2. Prosecutor’s Office Creating More Alleged
“PIE” To Defend In This Case - Kooiman and
Lewis Declarations.

In addition to offering a new Richmond declaration, the
prosecutor’s office filed more declarations from prosecutors after the case
was dismissed, Apps. G & H, CP 1617 - 1621, CP 1594 - 1597. DPAs
Kooiman and Lewis generally opine, without stating any facts, that
Det. Ames made false statements about them. Id. They disagree about
what they said to him when they asked him to re-examine the computers
in Dalsing after they knew she was wrongfully incarcerated on charges
they could not prove. Det. Ames refused to conduct a second search of
computers from Dalsing’s home without probable cause. They do not
point to any fact he stated incorrectly. The self serving opinions of DPAs
are not “PIE.” Their declarations are retaliatory statements intended to

impugn the character of Det. Ames in an attempt to undermine

prosecutor’s office liability in Dalsing and here.



3. Coopersmith’s “Slender Reed” Comment Not A
Factual Verity, But A Comment on His Legal
Conclusion - Lindquist Was Involved In Search
of Ames’ Computer and Other Abuses of His
Power
Much of the prosecutors’ PIE, like the Coopersmith report, does
not contain any facts regarding dishonesty by Det. Ames. The
Coopersmith report affirms the facts revealed by Ames. The prosecutors
alleged “PIE” from the Coopersmith report amounts to an expression of an
opinion on a legal question the prosecutor’s office wants decided in its
favor. Coopersmith’s “slender reed” reference says nothing about
Det. Ames’ honest report of conduct he believes to be wrong. Det. Ames’
whistleblower complaint involves the prosecutor’s office and its top
official. The prosecutors here are not unbiased. They have questionable
motives that color their characterization of the involved documents. The
office is operating outside its jurisdictional authority under “Brady”
because it is creating the information and characterizing it as something it
is not for its own advgntage. Det. Ames wants the opportunity to clear his
name to mitigate against the prosecutors efforts to destroy his carcer as a

state witness.’

% The Prosecutor’s Office has continued to call Det. Ames to testify in matters since this
case was dismissed. The Office continues to disseminate these materials at issue here,
which has consumed unnecessary court time taking testimony from Det. Ames to inform
the trial court on the prosecutor’s supposed “PIE.”, State v. George Minute Entries
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C. Det. Ames Raised Issue About 12(b)(6) Relief Being Improper

In Response, the prosecutor’s office claims Det. Ames makes a
new argument on appeal regarding the impropriety of a 12(b)(6) motion.
Resp. Brief at 22, Det. Ames raised from the outset the impropriety of
dismissing on the pleadings. CP 676 (“The Court should set a show cause
hearing date for fact finding with an appropriate briefing schedule.”), CP
681 - 682 (“The Prosecutor is not entitled to dismissal on the complaint of
Det. Ames’ writ of prohibition because the elements of a writ of
prohibition raise a factual question that may not be determined as a matter
of law.”). Thus, his briefing here does not faise any new arguments.

IV. LEGAL ARGUMENT

A, Declaratory Judgment and Writ Restore Balance of Power

The prosecutor’s office argues for 100% absolute discretion to
select and disseminate “PIE.” The prosecutor’s argument is logically
inconsistent. An obligatory duty like that developed in “Brady” and its
progeny disfavor prosecutorial discretion. Instead, prosecutors must
reliably disclose information that legitimately questions the truthfulness of
a state witness. Prosecutors are not empowered to selectively disseminate
as “PIE” false and self-serving statements or reports. Here the issue
presented is whether the prosecutor’s office possesses genuine “PIE” that

DPAs are duty bound to disseminate.
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Facts that will be established will show the prosecutor is
selectively using the “PIE” label with Ames. The prosecutor labels
Det. Ames a “Brady” officer, but not Det. Heischman. It is
Det. Heischman’s report that incorrectly identifies Dalsing in the subject
photograph. CP 539, 562 — 569. Det. Ames clearly documented it was
not Dalsing in the photograph in his e-mail. App. E (e-mail), CP 119.
Det. Heishman never questioned the DPAs lack of probable cause.
Det. Ames did. The prosecutor knows the photograph is not Dalsing, yet
Heishman who made the false identification is not a “Brady” officer.

There are other examples that show the prosecutor is using the
“Brady” label discriminately choosing officers like Ames to silence. The
timing, content; and selection of the prosecutor's "PIE" reveal retaliatory
motives, which violate public policy and civil service and contract
protections. Det. Ames should have the opportunity to prove the
retaliatory use of the "Brady" label against him since he has never had any
due process even though he has protected property and liberty interests in
his job. In a recent shaken baby case, the state offered the testimony of a
detective terminated for dishonesty. The office apparently knew the
officer was terminated for making a false statement in a police report. The
office did not disseminate any “PIE” to the defense before calling the

witness to testify. This officer had the benefit of internal affairs (*1A”)
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proceedings to challenge the accusations of dishonesty against him.
Det. Ames has never had any due process even though he has protected
property and liberty interests in his job. The timing, content, and selection
of the prosecutor’s “PIE” reveal retaliatory motives, which violate public
policy and civil service and contract protections.

B. Prosecutor’s Office’s Argument Lacks Integrity

The most troubling position of the prosecutor’s office concerns its
unsettling claim that DPAs have a constitutional duty to disseminate
knowingly false testimony under “Brady” and its progeny. The
Responsive brief attempts to disguise this point using a disingenuous
explanation about what Richmond says in his Dalsing declaration and
misconstruing what was material to the discovery sanctions motion before
the Dalsing court when Richmond filed it.

The office refuses to concede Richmond’s declaration is false.
Deliberately deceptive practices undermine the integrity of judicial
proceedings. Volcan Group, Inc. v. T-Mobile USA, Inc., 940 F. Supp. 2d
1327 (2012). “There is nd point to a lawsuit, if it merely applies law to
lies. True facts must be the foundation for any just result.” Id. at 1333.
Jim Richmond affirmatively stated he did not get the e-mails in his first

declaration. In the second he admitted he did. Now he explains his
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statement as not dishonest and that he was merely stating initially that “he
did not receive the email at a particular meeting.”

Omitting material facts equates to making a false statement. Liston
v. County of Riverside, 120 F.3d 965, (9th Cir. 1997). “By reporting less
than the total story, an affiant can manipulate the inferences a magistrate
will draw.” Id. at 973. A declarant may not intentionally or recklessly
omit facts required to prevent a technically true statement from being
misleading. 1d. Deception by omission is still dishonest.

The proof of Richmond’s deception is evident in Judge Hull’s
order.'® Richmond effectively represented Ames did not give him the e-
mails that he now concedes Ames did give him. Whether or not he
received the e-mails was indeed a material issue on the sanction’s motion.
Deliberately withholding this fact from the Dalsing court when opposing
sanctions for failing to produce the requested discovery is deceptive and
dishonest. It is even worse to then further disseminate the declaration as
“Brady” material to discredit an officer who properly met his “Brady”
obligations by asking the Court to decide whether his exculpatory e-mails

should be disclosed. Labeling Det. Ames as a “Brady” officer is

1 «Ames made a motion for attorney’s fees and in his supporting declaration alleged that
he provided the emails to Richmond and was told the emails would be disclosed.
Richmond disputes this in his own declaration, claiming he never received the emails and
never told Ames the emails would be disclosed.” CP 740.
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particularly egregious where Superior Court ordered Det. Ames to disclose
the emails, and sanctioned the prosecutor’s office for failing to do so on its
own. Division I affirmed the discovery order, and affirmation of the
sanction order is awaiting this Court’s final determination on whether it
will grant discretionary review of the discovery order.
C. No Duty to Disseminate False Testimony

Prosecutors have a duty NOT to perpetuate Richmond’s false
statement by disseminating it as “Brady” material. A prosecutor who
disseminates a knowingly false statement in a criminal proceeding violates
ethics standards, and the prosecutor’s special obligation to ensure the
integrity of the criminal justice system. RPC 3.3 and RPC 8.4, CP 1348.
Strait Dec. at App. O. The courts emphasize the importance in remaining
impartial; false and misleading information may not be disseminated

without correction.'!

" “The Supreme Court has long emphasized “the special role played by the American
prosecutor in the search for truth in criminal trials.” (citations omitted) As we observed
...(citations omitted) ... The prosecuting attorney represents a sovereign whose obligation
is to govern impartially and whose interest in a particular case is not necessarily to win,
but to do justice.... It is the sworn duty of the prosecutor to assure that the defendant has a
fair and impartial trial. One of the bedrock principles of our democracy, “implicit in any
concept of ordered liberty,” is that the State may not use false evidence to obtain a
criminal conviction. Deliberate deception of a judge and jury is “inconsistent with the
rudimentary demands of justice.” Thus, “a conviction obtained through use of false
evidence, known to be such by representatives of the State, must fall under the Fourteenth
Amendment.” “Indeed, if it is established that the government knowingly permitted the
introduction of false testimony reversal is ‘virtually automatic.’ * In addition, the state
violates a criminal defendant's right to due process of law when, although not soliciting
false evidence, it allows false evidence to go uncorrected when it appears. (Internal
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Here we have prosecutors whose actions are not impartial. Judicial

intervention is required because the DPAs continue to disregard the truth
and perpetuate their own false and self-serving statements. A declaratory
action is not a novel theory for sorting out the truth:
“Since reinstatement and damages have been excluded from
present consideration, the remaining possibility for relief would be
an injunction or mandamus order (perhaps coupled with a
declaratory judgment) requiring defendants to hold a remedial
hearing to allow plaintiff an opportunity to clear his name. See
Codd v. Velger, supra, 429 U.S. at 627-28, 97 S.Ct. 882 (remedial
hearing appropriate in some cases).” Harper v. Blumenthal, 478 F.
Supp. 176, 189 (D.D.C. 1979)
The DPAs argue against this remedy claiming criminal defendants have a
superior due process right to law enforcement, even where the information
about the officer is knowingly false. There is not one case nor treatise
cited in the Response that holds a criminal defendant has a right to false
testimony. There is not one case nor treatise in the Response that holds a
prosecutor has an obligation to disseminate information the prosecutor
knows is false. There is no need to add individual criminal defendants,
particularly hypothetical ones. They have no rights to false information

and no standing to litigate the truthfulness of an officer called into

question via declarations from prosecuting attorneys.

citations omitted) Hoover v. Carey, 508 F.Supp.2d 775, 805 (N.D. Cal. 2007) rev'd and
remanded sub nom. Hoover v. Newland, 307 Fed.Appx. 56 (9th Cir. 2009). Hayes v.
Brown, 399 F.3d 972, 978 (9th Cir. 2005).
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The prosecutor’s office claims it is acting under model policy, yet
again by omission it fails to point out a substantive distinction between
model policies and its PIE policy. Washington Association of Prosécuting
Attorney’s (WAPA’s) model policy contemplates an investigatory
process, specifically internal affairs protocols with established due process
protections. The Washington Association of Sheriffs & Police Chiefs’
Model Policy (WASPC) on “Brady” evidence explains that “Allegations
that are not substantiated, are not credible, without merit, false or have
been determined to be unfounded are not Brady information.” CP 110,
490. Emphasis added. This Court has consistent with the WASPIC policy
found protected privacy interests in unfounded accusations, precluding
dissemination of materials containing questionable statements that impugn
the character of public servants. Bellevue John Does 1-11, 164 Wn.2d
199, 189 P.3d 139 (2008). Thus, the prosecutor’s office is making an
argument to expand its powers beyond what is appropriate in a fair and

just system. Dismissal on the pleadings was improper.
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D. Dissemination of An Unfoun&ed Whistleblower Investigation

Report Against the Prosecutor’s Office As “Brady” Material Is

An Abuse of Power

The Legislature expressly encourages local government employees
to disclose improper governmental actions of local government officials
and employees. RCW 42.41.010. Pierce County makes this same
pronouncement to its employees, without excluding its law enforcement
officers. PCC 3.14.020. Law enforcement officers are protected
whistleblowers.

The code uses very strong terminology favoring the employee:
“Every County officer or employee shall have the right to report...” PCC
3.14.030(A). The statute and code do not shield the prosecutor’s office
from reports of | governmental misconduct. The prosecutor and his DPAs
are not immune.

Whistleblowers may not be intimidated by County officials like the
elected prosecutor and his DPAs. State statute emphasizes the impropriety
of using official power to silence whistleblowers:

“A local government official or employee may nof use his or her

official authority or influence, directly or indirectly, to threaten,

intimidate, or coerce an employee for the purpose of interfering
with that employee’s right to disclose information concerning an

improper governmental action in accordance with the provisions of
this chapter.” RCW 42.41.045.
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The prosecutor’s argument that the prosecutor’s office is not Det. Ames’
employer is irrelevant to the abuse of power issues presented here, under
this statute. All government officials are restrained from intimidating or
threatening a local government employee reporting improper
governmental action in any local government office, regardless of the
division. Labeling a detective with “Brady” is indeed intimidating. Law
enforcement officers have as a paramount commodity their integrity.
Their reputation for truthfulness matters, and it is what mattered to
Det. Ames when he disclosed his e-mails in Dalsing over the objections of
the prosecutor’s office.

The prosecutor’s office explains the “Coopersmith Report” must
be disseminated because it is evidence of Det. Ames’ “poor judgment.
The prosecutor’s office identifies Coopersmith’s “slender reed” comment
as the “Brady” evidence. The “slender reed” comment is not a legal
standard and it is not a finding of bad faith. Coopersmith does not
conclude that Det. Ames filed his report for an improper purpose or that
Ames did not have an objectively reasonable basis for preparing his report
to the Undersheriff. Coopersmith actually affirmatively finds as do other
witnesses that Det. Ames was acting in good faith, and not engaged in

wrongdoing. CP 652, 655.
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Importantly, the prosecutor’s office does not consider Det. Ames’
report to the Undersheriff and corresponding documentation “Brady”
material. The prosecutor’s office does not consider the recorded
investigatory statements “Brady” material, most significantly the ones that
prove Lindquist’s involvement. CP 1103, App. J (Ames’ Declaration with
attached statements) and CP 141, App. C (The “Brady” letter). The
material this prosecutor’s office wants to make sure every defense counsel
and defendant in Pierce County receives is the conclusory report of
another attorney hired by the County to protect the County’s interests.
Within that, the select piece of information identified is an investigator’s
cryptic characterization that the conduct complained about is not legally
corruption when nonetheless the detective believes it to be corrupt. The
Coopersmith Report simply is not potential impeachment evidence.

An investigator’s judgment is not the standard against which
Det. Ames’ credibility may be called into question in criminal matters.
Many citizens would agree that Det. Ames exercised good judgment when
he requested an independent investigation and prosecutor review of the
Kinney child abuse case. Many law enforcement officers would agree that
Det. Ames exercised good judgment when he complained about the
elected prosecutor’s involvement in a search of thé detective’s computer.

Many criminal defendants and defense counsel would say, and in fact
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defense counsel did say by way of declarations in this case, that
Det. Ames exercised good judgment when he complained about the
prosecutor’s office failing to provide to criminal and civil counsel e-mails
revealing the innocence of a woman wrongfully accused. If the
prosecutor’s office has the power under “Brady” to disseminate an
unfounded whistleblower complaint, the Prosecutor and his DPA’s have
effectively immunized themselves absolutely and preempted law
enforcement from ever blowing the whistle on prosecutor misconduct.
And, from disclosure of true “Brady” material without the prosecutor’s
consent or over the DPAs objections even where the DPAs have an
obvious conflict.

The prosecutor’s office argues it will “vigorously” seek to uphold
Det. Ames’ testimony in criminal prosecutions, without explaining how it
can possible accomplish restoring Ames’ reputation for good judgment,
which is the select portion of the entire Coopersmith Report the office
identifies as the “PIE”. Resp. Brief 27. Does the prosecutor’s office
intend to ask the George court to review the pages of accolades from
prosecutors contained in Ames’ personnel file that commend him for his
outstanding investigative work? Does the prosecutor’s office intend to
call DPA Richmond to the stand to explain his deception? Does the

prosecutor’s office intend to call DPAs Kooiman and Lewis to the stand to
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explain what they actually said to Det. Ames while Lynn Dalsing was
sitting in jail on charges they could not prove? Does the prosecutor’s
office intend to put Lindquist on the stand to explain why he and Chief
Adamson decided to search Ames’ e-mail? Does the prosecutor’s office
intend to have Lindquist explain why he issued a press release criticizing
Ames for collecting forensic evidence in a child assault case involving a
school teacher? Of course not, nor should a criminal court be put in such a
position.

The criminal courts should never be asked to evaluate Det. Ames’

judgment based upon an unfounded whistleblower complaint. An

unfounded whistleblower complaint does not change the protected status

of the employee. An employee has no obligation to prove an unlawful
employment practice to be protected from retaliation. Ellis v. City of
Seattle, 142 Wn.2d 450, 13 P.3d 1065 (2000). Retaliation means any
adverse change in the employee’s employment status. RCW 42.41.020.
Retaliation includes a refusal to assign meaningful work. Id. After
his report, Det. Ames learned others were getting assigned cases he
traditionally handled. App. J, CP 1112, After his report, he has been
denied the support of the prosecutor’s office in defense interviews. CP
1289 - 1295. After his report, he felt ostracized and that he was working

in an untenably hostile workplace. App.J, CP 1112 -1113.
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Retaliation also means “hostile actions by another employee
towards a local government employee that were encouraged by a
supervisor or senior manager or official.” RCW 42.41.020. The
prosecutor’s office selected materials and summarized them in a cover
letter that concludes the materials call into question Det. Ames’
credibility. They do not have any such letter for Det. Heischman whose
credibility is at issue in Dalsing. Most currently, they never sent one on
Det. McNaughten in the Yerger case, when that Det. was actually
terminating for false statement in a police report. The decision to
disseminate their select materials came after the office became exposed in
Dalsing, rather than when the materials were created. The timing, the
selective choices of materials, and the manner in which the materials are
packaged show bias and retaliatory motive. It is doubtful the office would
object to court intervention on a “PIE” determination if the subject matter
did not involve the prosecutor’s office.

A prosecutor may not comment on the truthfulness of a witness, in
particular a prosecutor must refrain from calling a witness a “liar”. State
v. Reed, 102 Wn.2d 140, 702, 684 P.2d 699 (1984)(“The Code of
Professional Responsibility, DR 7-106(C)(4), states unequivocally that an
attorney shall not [a]ssert his personal opinion as to the justness of a cause,

as to the credibility of a witness,...”). The “Brady” label carries the
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harmful meaning that Det. Ames is potentially a dishonest cop, and his
testimony may not be reliable. His value as a state witness depreciates
substantially. The vehemence of the prosecutor’s office in targeting
Det. Ames reveals the retaliatory animus of the office that violates public
policy. The office should not be permitted to label Det. Ames a “Brady”
officer for retaliatory reasons, using an unfounded whistleblower
investigation report.

E. Elements to A Writ of Prohibition - No Other Available
Remedy

The prosecutor’s office accuses Det. Ames of frivolity for pointing
out the lack of any alternative remedies. Resp. Brief 22. The availability
of alternative remedies is an element to a writ of prohibition. In re King
County Hearing Examiner, 135 Wn. App. 312, 144 P.3d 345 (2006).
Thus, the prosecutor’s office could defeat a petition for a writ by
providing an alternative remedy, yet it has chosen not to provide any
alternative remedy. And, it has not conceded to any viable alternative
remedy. Thus, an extraordinary writ is needed.

1. Immunity Challenges to Alternative Remedies
Suggested by Prosecutor’s Office

Without conceding to liability, the prosecutor’s office mentions
alternative remedies such as a civil rights claim or a defamation claim.

Judge Hull correctly concluded the prosecutor’s office cannot not
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legitimately argue the viability of alternative remedies, mentioning
specifically a union grievance, defamation, and retaliation. 2

2. Role of DPA As Advocate Versus Investigator
Implicates Viability of Any Civil Rights Case

Although Judge Hull did not specifically mention it, a civil rights
claim similarly presents various challenges. Dishonest DPAs may be sued
for civil rights violations depending upon the role of the DPA making the
false statement. Kalina v. Fletcher, 522 U.S. 118, 118 S. Ct. 502 (1997).
DPAs may not swear to investigatory facts in a probable cause statement
and claim absolute immunity when the facts are false. Id. This liability
exposure has never been extended to a false declaration filed by a DPA
opposing a discovery sanctions motion in a civil action. The absolute
testimonial privilege complicates the liability analysis. Twelker v.
Shannon & Wilson, Inc., 88 Wn.2d 473, 475, 564 P.2d 1131 (1977). The
Richmond, Kooiman, and Lewis declarations may be considered

privileged because they were filed in court in civil actions. "

12 While Pierce County stated that he potentially had a remedy pursuant to union contract
or could have filed a defamation or retaliation suit, there are issues which prevented
Ames from filing such actions. There had been no adverse employment action taken, so
a retaliation suit would not have survived. A defamation action would have been difficult
to maintain as well, as absolute privilege could be asserted to defeat the action because
the statements were made during the course of a judicial proceeding. Additionally, one
must prove damages.” Citations omitted. CP 2068,

¥ Indeed, in Response the argument is that Richmond was merely lawyering or
advocating for Pierce County.
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The prosecutor’s further dissemination of the false Richmond
declaration as “Brady” material to criminal defense counsel implicates the
civil rights case the prosecutors cited on summary dismissal; this case
suggests a civil rights case may not be viable. CP 21. Broam v. Bogan,
320 F.3d 1023 (9th Cir. 2003). The Broam case involved a criminal
defendant suing a prosecutor for civil rights violations. The court found
that a prosecutor’s decision not to preserve or turn over exculpatory
material before trial, during trial, or after conviction violates due process,
but is nonetheless an exercise of the prosecutorial function entitling a
prosecutor to absolute immunity. Id. at 1030. The prosecutor’s office
does not distinguish the civil rights cases cited by Det. Ames that hold an
extraordinary writ is actually 2 mandatory precursor to pursuit of a civil
rights claim. See Ames’ opening brief at 15, citing to Cotton v. Jackson,
216 F.3d 1328, 1332-33 (11th Cir. 2000), and Joiner v. Gless, 288 Ga.
208, 209-10, 702 S.E. 2nd 194, 196 (2010). A writ is a proper remedy for
ensuring due process.

Without a remedy, Det. Ames suffers a destroyed reputation with
no means to restore it.  Every criminal court asked to review the
questionable materials will be subjected to the same deception and
mistaken assumptions that are damaging to Det. Ames’ good name and

reputation for honesty. This result damages public confidence, and
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generates distrust with the criminal justice system. The behavior of the
prosecutor’s office creates a fracture between the prosecutor’s office and
the sheriff’s departments when a just system requires them to work
cooperatively together.
F. Public Interests At Stake That Warrant Judicial Intervention
Importantly, Det. Ames has never sought a damages remedy. He
filed to prevent harm to his reputation and to preclude injuries that would
necessitate a damages case. He expected an opportunity to be heard to
restore his confidence in the way the system works. A declaratory
judgment action brings early resolution to conflicting positions, avoiding
escalating damages or harm.' The remedy is so essential to meaningful
civil discourse that the “justiciability” factor need not be present on issues
of public interest. Walker v. Munro, 124 Wn.2d 402, 879 P.2d 920 (1994).
Matters of “great public importance” include the investigation and
revelation of hidden criminal or unethical conduct. Rogers v. Home
Shopping Network, Inc., 73 F.Supp. 2d 1140 (9th Cir. 1999). The
dissemination of false information may be criminal and is certainly

unethical. Srate v. Singh, 167 Wn. App. 971,275 P.3d 1156 (2012).

' Doug Rendleman has described one category of the plaintiffs seeking declaratory
judgments as “people embroiled in an actual controversy that has not developed to the
stage at which someone could seek damages or an injunction.” Bray, Samuel L., The
Myth of the Mild Declaratory Judgment, Duke Law Review Vol. 63:1091(2014) at 1134,
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The prosecutor’s office essentially concedes the presence of a
public interest dispute when it argues any remedy for Det. Ames violates
the rights of criminal defendants to the questionable materials at issue.
Resp. Brief 25-26. Dreiling v. Jain, 151 Wn.2d 900, 93 P.3d 861
(2004)(“The public’s right of access may be limited to protect other
significant and fundamental rights, such as a defendant’s right to a fair
trial.”). Thus, this case should be heard on its merits.

1. Standing Under 1st Amendment

Washington case law acknowledges the 1st Amendment
implications to a claimant denied access to the courts. Akrie v. Grant, 178
Wn. App. 506, 513 n. 8, 315 P.3d 567 (2013). First Amendment
implications create standing. A “chilling effect” on speech and redress,
implicating the First Amendment, confers standing to move forward.
Walker v. Munro, 124 Wn.2d 402, 879 P.2d 920 (1994).

Det. Ames’ free speech interests and rights to seek redress are
clearly implicated. He was exercising them when he appeared
independently in Dalsing, and when he subsequently filed this case. He
was exercising them when he reported his concerns about governmental
misconduct to the Undersheriff.

2, Det. Ames’ Right To Seek Redress
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Det. Ames did not fail to raise the Noerr Pennington doctrine
below, nor has he misled the court as to the implications of the doctrine.
CP 797, Resp. Br. at 37. The doctrine continues to thrivev in the common
law to ensure access to justice to those who have been wronged.

Under Noerr-Pennington, “[t]hose who petition government for
redress are generally immune from...liability.” Manistee Town Ctr. v.
City of Glendale, 227 F.3d 1090, 1092 (9th Cir. 2000)(protecting § 1983
claims “based on the petitioning of public authorities.”). “The doctrine
immunizes petitions directed at any branch of government, including the
executive, legislative, judicial and administrative agencies.” Id. “The
Noerr-Pennington doctrine ensures that those who petition the government
for redress of grievances remain. Eastern Railroad Presidents Conference
v. Noerr Motor Freight, Inc., 365 U:S. 127 (1961); United Mine Workers
v. Pennington, 381 U.S. 657 (1965). The Noerr-Pennington doctrine
ensures that those who petition the government for redress through
petitioning the courts remain immune from liability. White v. Lee, 227
F.3d 1214, 1232 (9th Cir. 2000). “With respect to petitions brought in the
courts, the Supreme Court has held that a lawsuit is unprotected only if it
is a “sham™ — i.e., “objectively baseless in the sense that no reasonable
litigant could realistically expect success on the merits.” Id. at 1232

(citing Professional Real Estate Investors, Inc. v. Columbia Pictures
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Indus., Inc., 508 U.S. 49, 60, 113 S.Ct. 1920 (1983). See also Empress
LIC v. Citiv & County of San Francisco, 419 F.3d 1052, 1056 (9th Cir.
2005).

The free speech and right to seek redress issues presented by this
case warrant judicial review. The court erroneously dismissed this case
because it failed to recognize this case presents questions of public
importance to the participants in the system and not just the criminal
defendants where Det. Ames may be called to testify. It presents systemic
concerns about disincentives to law enforcement being forthright, and
embowering prosecutors to pursue prosecutions where the evidence does
not support it.

G. Special Motion to Strike Not Available to The Prosecutor’s
Office

Punishing Det. Ames and his attorney violates free speech and has
a chilling effect on law enforcement and advocacy. The prosecutor’s
office argues against law enforcement officers, particularly those who
question the office, having right or rerﬁedy to seek any redress. To deter
law enforcement officers and their representatives, the office insists this
Court penalize Det. Ames and his attorney for coming to court to ask for
relief. The proéecutor’s office has expended more in pursuit of sanctions

than it has dismissing the underlying petition. This Court should continue
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to deny its efforts to silence Det. Ames and his attorney. The trial court
did not err when it denied the anti-SLAPP motion of the prosecutor’s
office and the trial court did not err when it denied CR 11 sanctions.

1. Clear And Convincing Evidence Present

The anti-SLAPP statute does not immunize the prosecutor’s office
in this case. An anti-SLAPP motion is properly denied where there is
clear and convincing evidence [of] a probability of prevailing on the
claim. RCW 4.24.525. Det. Ames petitioned for declaratory relief to
establish DPA Richmond falsely accused him of dishonesty. Specifically,
that DPA Richmond wrongly denied receiving exculpatory e-mails from
Ames. DPA Richmond has now admitted he did receive the e-mails.
Strategically, the prosecutor’s office withheld this material evidence from
the trial court until after the case was dismissed. Now that the evidence is
in the record, Det. Ames has stronger proof, indeed he has proof beyond a
reasonable doubt that he can prevail in clearing his name with respect to
the Richmond declaration.

The absence of an opportunity to conduct discovery before having
to offer clear and convincing evidence forms the basis of various
constitutional challenges to the validity of RCW 4.24.525. This Court has
historically voided statutory enactments that invade the rule making

province of the judiciary. Putman v. Wenatchee Valley Med. Cir., P.S.,

31



166 Wn.2d 974, 980, 216 P.3d 374, 377 (2009). In Putman, the Court
addressed the constitutionality of a procedural mandate to file a
“certificate of merit” showing a “reasonable probability that the
defendant’s conduct did not follow the accepted standard of care.” Id. at
983. The Court held that the certificate of merit conflicted with Rule 22
by requiring “additional verification of the pleadings” and conflicted with
Rule 8 by requiring more than a “short and plain statement of the claim”
with the opportunity for discovery “to uncover the evidence necessary to
pursue their claims.” Id. “The certificate of merit requirement essentially
requires plaintiffs to submit evidence supporting their claims before they
even have a chance to conduct discovery and obtain such evidence.” Id.
The late filed Richmond declaration evidences the very prejudice
described in Putnam in the context of RCW 4.24.525. At the very outset,
a defendant can stay discovery and demand the plaintiff come forward
with “clear and convincing evidence [of] a probébility of prevailing on the
claim.” This burden within the first sixty days of filing the case interferes
with a litigant’s constitutionally protected interests in civil discovery to
ascertain the truth. WASH. CONST. ART. L, § 10, King v. Olympic Pipeline
Co., 104 Wn. App. 338, 16 P.3d 45 (2000). It preempts a litigants rights

under CR 26 to engage in meaningful discovery.
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In recent Division I decisions, the appellate court found the anti-
SLAPP provisions constitutional on its face as not conflicting with the
discovery rules. Spratt v. Toft, 180 Wn. App. 620, 324 P.3d 707 (2014),
and Davis v. Cox, 180 Wn. App. 514, 325 P.3d 255, 2014. The cases cite
to the good cause standard for a motion for discovery in the rules and
compare it to the CR 56(f) standard. The problem with this comparison
involves the standard of proof. On summary judgment, a CR 56(f) motion
does not require proof of clear and convincing evidence of a probability of
prevailing. The preponderance standard applies to the identification of
evidence needed to oppose the motion. Here this heightened standard is
problematic because of the difficulty of identifying with specificity the
requisite proof. How does a plaintiff offer proof that a declarant has been
dishonest before discovering the communications that would reveal the
dishonesty and the opportunity to cross-examine the declarant under oath.
Det. Ames urged the court to set the matter over for a show cause hearing
for this purpose. The court denied Det. Ames any such relief. The
application of anti-SLAPP to this case would be an unconstitutional
violation of Det. Ames’ rights to discovery as proven by Richmond’s
belated declaration.

Det. Ames should have the opportunity for meaningful discovery

with respect to all of the materials the prosecutor’s office selects to

33



discredit him. There is no basis for denying relief to Det. Ames, and
correspondingly no reason to punish him with Anti-SLAPP penalties. The
trial court properly rejected any such remedy to the prosecutor’s office.

2. No Public Participation by Prosecutor’s Office

The trial court correctly concluded the prosecutor’s office has no
protected free speech rights implicated because the DPAs were fulfilling
their established duties when disseminating the materials they designate
“pI[E.”  The prosecutor’s office filed their anti-SLAPP motion
immediately post the decision in Henne that extended anti-SLAPP
protections to government. This Court granted review of Henre in March
2014, and a decision is presently pending. Henne v. City of Yakima, 177
Wn. App. 583, 313 P.3d 1188 (2013).

Det. Ames refers 'to the arguments set forth in the Brief of Amicus
Curiae of the Washington State Association for Justice Foundation to the
Henne case. Therein, the Association urges the Court to distinguish local
government from the “persons” whose first amendments rights may be
protected under the statute. When individual employees are not named, a
county may not invoke nor advocate for the first amendment protections
of individual employees. Here, Det. Ames named Pierce County, not the
prosecutor nor any deputy prosecutors individually. And, Det. Ames

complains primarily about the dissemination of “Brady” materials to
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criminal defendants and their attorneys, not any agency.'s First
amendment interests are not implicated. The statute should not be used by
the County.

Additionally, under Segaline v. State Dept. of L & I, 169 Wn.2d
467, 238 P. 3d 1107 (2010) local government has no right to anti-SLAPP
protections. Det. Ames refers to and relies upon the Brief of Amici Curiae
Washington Employment Lawyers Association and American Civil
Liberties Union of Washington filed in the Henne case where the disjunct
between case law interpreting .510 anti-SLAPP protections and .525 anti-
SLAPP protections are addressed. Government was never intended to be
protected from SLAPP suits because government does not have free
speech rights to invoke. Garcetti v. Ceballos, 547 U.S. 410, 126 S.Ct.

1951, 1960, 164 L.Ed.2d 689 (2006). Speech that occurs during the

discharge of an employee’s duties likely does not touch on matters of

public concern. Tyner v. State, 137 Wn. App. 545, 557, 154 P.3d 920, 926
(2007). Likewise, speech that offers the speaker’s personal opinions or
beliefs does not implicate matters of public concern, especially when it

occurs in the work setting. Id. The absurd results of government having

15 Det. Ames does object to the introduction of the supposed “Brady™ materials into
court; however, here the prosecutor’s office maintains it would “vigorously” defend
against any such introduction thus averting any free expression because the court would
not be receiving these materials from the prosecutor’s office.
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anti-SLAPP protections are most apparent here where the prosecutor’s
office intends to SLAPP Det. Ames when he was fulfilling the “Brady”
duties the DPA’s failed to adhere to in Dalsing. Anti-SLAPP immunities
were designed to protect people like Det. Ames who is exercising his First
Amendment rights, not the County. The trial court’s anti-SLAPP order
should be upheld because the trial court aptly recognized the prosecutor’s
office was not engaged in any public participation when disseminating its
supposed “Brady” materials.

3. WASH. CONST. ART. I1, § 37 - RCW 4.24.525 Not An Act
Complete In Itself

The prosecutor’s office relies exclusivel& upon an abrogated cése
to argue the constitutionality of RCW 4.24.525. Resp. Br. 46, citing to
State v. Thorne, 129 Wn.2d 736, 921 P.2d 514 (1996). The case does not
apply to the legislative enactments at issue here because there are
substantive distinctions between the title of the act and its content and the
title of the act and its content at issue in Thorne. In Thorne, the legislation
at issue was actually an initiative entitled “Persistent Offender
Accountability Act”, commonly known as the “three strikes you’re out”
law. Initiative 593 set out the entire text of the criminal sentencing statute
that was amended, RCW 9.94A.120 and RCW 9.94A.030. The defendant

argued other statutes that may in certain cases be affected, including
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statutes setting forth the maximum sentences for individual crimes also
should have been set forth in full, specifically RCW 9A.20. The Court
explained that when an act is complete in itself, and does not require
reference to other statutes to understand its purpose and meaning, then
such act is not within the contemplation of Article II, Section 37.

The two part test for determining whether an Act is complete asks
the following: Is the new enactment such a complete act that the scope of
the rights or duties created or affected by the legislative action can be
determined without referring to any other statute or enactment and would
a straightforward determination of the scope of rights or duties under the
existing statutes be rendered erroneous by the new enactment? The Court
said the first test was met because the penalties imposed can be
determined without referring to any other statute. There was no question
that the scope of the act intended to affect all sentencing of all persistent
offenders, notwithstanding the maximﬁm s;entence under any other law.
The second test was met because the purpose of the Act in terms of its
scope was not deceptive. Its purpose was set forth clearly in the title of
the act and in the preemptive language of the amendments.

The two part test is not similarly met here. Senate Bill 6395 is
“AN ACT Relating to lawsuits aimed at chilling the valid exercise of the

the constitutional rights of speech and petition.” This title suggests the
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Act does not apply to cases where a person intends to ascertain his or her
rights, or intends to stop government from exceeding its authority.

The title provides no notice about changing standards of proof in a
declaratory action. Nor adding fee shifting provisions to existing statutory
remedies and statutory penalties of $10,000.00 even in cases where a party
is seeking clarity on ambiguous constitutional interests or contractual
obligations. Existing statutory remedies not identified in the Act are
substantially altered and become essentially unavailable to litigants who
cannot risk the fee shifting and penalty provisions not found in the
Uniform Declaratory Judgments Act or the Act regarding Extraordinary
Writs. In a recently decided Division 1 opinion, the court decided anti-
SLAPP relief was not proper. The case involved a petition for declaratory
relief, a remedy expressly contemplated under the Public Records Act.
This fact together with the nature of the alleged public participation,
making a public records request, provided grounds for denying an anti-
SLAPP remedy to the individual requestor. City of Seattle v. Egan, 179
Wn. App. 333, 317 P.3d 568 (2014). Declaratory relief without risk of
penalty is essential to resolving civil disputes where objective judicial
interpretation is required.

Section One of the Act contains a Legislative Intent section that

describes a concern about lawsuits “brought primarily to chill the valid
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exercise of the constitutional rights of freedom of speech and petition for
the redress of grievances.” The title seems intended to focus on
defamation cases, and in fact adopts a defamation standard of proof. The
intent section of the Act makes specific reference to “citizens”
participating in matters of public concern, and the rights of “persons™ to
file lawsuits, not government. Government has its own distinct definition
from “person”. The statute references the attorney general’s office or any
government body coming to the aid of a moving party to support the
moving party. Thus, the Act was intended to protect individual persons,
not government.

The Act does not contain any of the pre-emptive language found in
the three strikes initiative. Just the opposite, instead the Act indicates the
enactment does not “limit or precludes any rights the moving party may
have under any other constitutional, statutory, case or common law, or rule
provisions.” It expressly direéts liberél construction to “effectuate its
general purpose of protecting participants in public controversies from an
abusive use of the courts.” Seeking declaratory relief and a determination
of rights is not corrimonly recognized as an abusive use of the courts.
Similarly, petitioning for a writ to constrain the extra-jurisdictional abuse
of governmental power is not commonly recognized as an abusive use of

the courts. The statute should be considered unconstitutional as applied to
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declaratory judgment cases and petitions for an extraordinary writ
involving government.
H. “George” Case An Action “Aimed At Public Protection.”

The prosecutor’s office argues prosecuting attorneys have anti-
SLAPP protection for communicating “Brady” material to the court in
George when subsection (3) of .525 expressly exempts from the statute
“an action” brought by a prosecuting attorney, acting as a public
prosecutor, to enforce laws aimed at public protection. “Brady” disclosed
in “George” would necessarily involve “an action” brought by a
prosecuting attorney to enforce laws aimed at public protection. The
statute uses distinct terms to separate out the SLAPP proceeding, which is
referred to as a “claim” or in this case, Det. Ames’ petition, from the
public participation, which is referred to as “an action” involving public
participation, or in this case the prosecutors’ “Brady” disclosures in
George and any other criminal matters brought for purposes of public
safety. Compare, 1(a) to (4)(a) and (3). This case is simply not covered
by the anti-SLAPP statute. The trial court’s order should be éfﬁrmed.

L RAP 2.2 Does Not Reference Anti-SLAPP Orders

The prosecutor’s office did not timely appeal the trial court’s

denial of its special motion to strike. RAP 2.2 identifies those matters an

appellate court may review as a matter of right. Special motions to strike
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are not mentioned. If an order is not appealable as a matter of right, then
the order may be afforded expedited review as a discretionary matter.
RAP 2.3. Discretionary matters must be appealed within thirty days from
the day the trial court acted, rather than from the date the order is entered
with the clerk’s office. The prosecutor’s office did not appeal within
thirty days of Judge Hull’s fuling. Thus, its appeal of the Anti-SLAPP
order is untimely and should be rejected.
J. CR 11 Exceptions Are Not Mutually Exclusive

A trial court’s decision to deny sanctions will be supported on
appeal when the trial court has not abused its discretion. Allard v. First
Interstate Bank of Washington, 112 Wn.2d 145, 768 P.2d 998 (1989).
The trial court is given broad discretion to rule on attorney’s fees and
costs, which will not be reversed where the trial court has not “manifestly
abused its discretion.” Pham v. Seattle City Light, 159 Wn.2d 538, 540,
151 P.3d 976 (2007). Trial judges are in the best position to determine
any award, and the appellate courts give trial judges broad discretion when
deciding sanctions. Id. Rule 11 is an extraordinary remedy to be
exercised with extreme caution. Rygg v. Hulbert, 2013 WL 3782169. A
frivolous case cannot be supported by any rational argument based in fact -
or law. Id. at 3. The prosecutor’s office fails to identify any findings to

show frivolity by Det. Ames or his attorney. Instead, the Response
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exceeds standard page limits distinguishing the various case law and
authority Det. Ames relied upon before filing suit. The fact there is
authority to distinguish shows sanctions are not appropriate. ~The
prosecutor’s office affords no deference to the many attorneys and legal
scholars shocked at the preliminary ruling of the trial court on sanctions.
The prosecutor’s office fails to offer any evidence to contest the chilling
effect of a sanctions order in this case.

The prosecutor’s office claims counsel failed to choose the right
grounds under CR 11 to oppose fees. The trial court correctly adopted the
rationale from federal case law that explains a trial attorney need not
choose the grounds‘upon which to oppose a sanction request under CR 11.
The trial court correctly articulates the holding, while the prosecutor’s
office attempts to morph the case into the exact opposite of what the case
actually holds. See, Resp. Br. at 56. The prosecutor’s office argues the
case holds a lawyer has to choose when the decision of the court is
expressly the opposite. “Argument Identification” is expressly rejected:

“The text of the Rule, however, does ﬁot réquire that counsel

differentiate between a position which is supported by existing law

and one that would extend it.” Golden Eagle Distrib. Corp. v.
Burroughs Corp., 801 F.2d 1531, 1539 (9th Cir. 1986)
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The federal court explains the perils of imposing an “argument
identification” standard.  Such a demand has deleterious effects on
advocacy.
“It is not always easy to decide whether an argument is based on
established law or is an argument for the extension of existing law.
Whether the case being litigated is or is not materially the same as
earlier precedent is frequently the very issue which prompted the

litigation in the first place. Such questions can be close.”

Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1540
(9th Cir. 1986)

The trial court’s hesitancy to suggest weakness in its opinion likely
explains its initial ruling on fees.!®

Importantly since 2005, the availability of sanctions diminished
substantially because the Rule was amended adding as an exception any

case where new law is established. There are no cases post 2005 to

16 «In even a close case, we think it extremely unlikely that a judge, who has
already decided that the law is not as a lawyer argued it, will also decide that the
loser's position was warranted by existing law. Attorneys who adopt an
aggressive posture risk more than the loss of the motion if the district court
decides that their argument is for an extension of the law which it declines to
make. What is at stake is often not merely the monetary sanction but the lawyer's
reputation. The “argument identification” requirement adopted by the district
court therefore tends to create a conflict between the lawyer's duty zealously to
represent his client, Model Code of Professional Responsibility Canon 7, and the
lawyer's own interest in avoiding rebuke. The concern on the part of the bar that
this type of requirement will chill advocacy is understandable. As the appellant
points out in its appellate brief, courts “should not be empowered to sanction for
the level of assurance used by the brief-writer.”

Golden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1540 (9th Cir.
1986)
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support sanctions against Ames. This case will necessarily establish new
law, which Det. Ames pointed out to the trial court. The trial court did
not articulate any findings that could be relied upon to support any
sanctions because there is no evidence of wrongdoing by Ames or his
attorney.

K. 12(b)(6) Motions Require Consideration of Hypothetical Facts,
Not Declaratory Evidence of These Facts Under CR 56

The prosecutor’s office argues the responding party has a duty to
convert a motion on the pleadings to a motion for summary judgment
when arguing disputed facts warrant a denial of the motion. CP 22. Ona
12(b)(6) motion the court may not consider factual declarations; the court
may consider hypothetical facts without actual testimony. Haberman v.
WPPSS, 109 Wn.2d 107, 744 P.2d 1032 (1987). Thus, there is no
obligation to attempt to actually prove the hypothetical facts. The
presentation of extraneous evidence is really immaterial on a 12(b)(6)
motion. Courts are cautioned to avoid dismissal on the pleadings,
particularly in a case like this were the law involved is in the process of
developing. Id. at 120.

L. Proper Remedy to Naming the State Is to Amend, Not Dismiss

The procedural arguments about joining the state should be

rejected. The proper remedy for failure to name a party at that early stage
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would not be dismissal, but rather leave to amend.'” CR 15(a) (“leave
shall be freely given when justice so requires.”)l8 The case should be
reinstated.
M.  Trial Court Properly Considered Declarations

The prosecutor’s office challenges the trial court’s consideration of
various declarations offered to defeat the imposition of sanctions. An
appellate court reviews decisions on sanctions for an abuse of discretion.
Johnson v. Jones, 91 Wn. App. 127, 955 P.2d 826 (1998). A motion to
strike declarations offered on a sanctions ruling is not subject to de novo
review as it would be were the court considering a motion to strike on a
summary judgment motion. See Folsom v. Burger King, 135 Wn.2d 658,
958 P.2d 301 (1998). The trial court properly exercised its discretion
when it denied the prosecutor’s office’s various motions to strike
declarations. Sanction rules are “designed to confer wide latitude and
discretion upon the trial judge” Washington State Physicians Ins.
Exchange & Ass'n v. Fisons Corp., 122 Wn.2d 299, 339, 858 P.2d 1054
(1993). Deference to the trial court acknowledges ’the “judicial actor who

is better positioned than another to decide the issue in question.” Id.

17 Det. Ames requested leave to amend in the event the court accepted the premise that
the state should be separately named as a proper party. RP 38 -39, 12/16/13.

18 See also dissent, Wilson v. Horsley, 137 Wn.2d 500, 974 P.2d 316 (1999)(“Since the
American Civil War we have stated failure to grant leave to amend where the interests of
justice would be promoted is an abuse of discretion.”)
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The prosecutor’s office criticizes the timeliness of the declarations;
however, the trial court gave ample opportunity for the defense to obtain
whatever responsive materials it felt it needed. The prosecutor’s office did
not offer even one declaration from any prosecutor or legal scholar to
testify that DPAs have a constitutional mandate to disseminate false or
unfounded information under “Brady” or its progeny. The timeliness of
the declarations can be explained primarily based upon the outrage and
resounding “chilling effect” of the trial court’s initial order. The threat of
sanctions was not sufficiently compelling to get the declarants to act.
When the legal and law enforcement communities saw the initial order,
their response was overwhelming.'” The evidence of a chilling effect is
undisputed and a relevant basis to properly deny sanctions.

N. No Basis For Any Award of Fees On Appeal

The trial court properly denied relief to the prosecutor’s office on
its special motion to strike; and it properly denied the motion for
sanctions. Neither decision should be reversed. The grounds for

supporting the decisions are articulated above and in the opening brief.

19 The prosecutor’s office correctly notes two declarants withdrew their statements. The
suspicion as to the first concerns the declarant’s desire for judicial appointment with
Lindquist's support rather than denouncement. The second was Brett Purtzer who
appeared on behalf of counsel and withdrew his declaration when the defense objected to
his dual role as witness and attorney. Concerns about the shunning of declarants by the
prosecutor’s office was covered in the media story on this case. CP 2020, Page 19 of
TNT article attached.
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This Court should deny any fee and cost request by the prosecutor’s office
on appeal for the same reasons. There is no basis for any award of fees on
appeal because Det. Ames and his attorney have appropriately sought
redress from this Court.
V. MOTION TO STRIKE
Det. Ames moves to strike in its entirety Appendix A to the

Response of the Prosecutor’s Office. The table contains argumentative
opinion statements that have no value other than to préjudice the petitioner
Det. Ames and his attorney. To the extent the table has any argurhent of
substance, substantive arguments are to be contained in the brief. RAP
10.3(a)(6) and (c).*® The appendix adds argument outside the page
limitations when the Prosecutor’s Office has already exceeded the limits
by twenty pages. RAP 10.4(b). The Appendix should be stricken.
V1. CONCLUSION

This Court should reverse the trial court’s dismissal because relief
is essential to restoring balance to the criminal justice system in Pierce

County where the prosecutor’s office is using false and questionable “PIE™

20 1n more than one instance the assertions do not fairly characterize Det. Ames’ Opening
Brief. There is a column entitled “Actual Facts” where there are no actual facts cited:

See reference to “deficient work” and repeated entries of “Baseless accusation. No
finding in record.” The opinions do not fairly characterize the record. Another instance
is the reference to Richmond not receiving the Ames exculpatory e-mail.  Also, there are
assertions that are inconsistent with the record in Dalsing or have never been established,
but are asserted as verities without actual citations to any record in this matter. See
assertions regarding “Ability Systems.”
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to silence a state witness who is a whistleblower against the prosecutor.
This Court should affirm the trial court’s denial of the office’s Anti-
SLAPP special motion to strike. The trial court’s order denying sanctions
on reconsideration and to strike should be affirmed. Costs and attorney’s
fees on appeal should be awarded to Det. Ames.

RESPECTFULLY SUBMITTED this i% of December,
2014.

ranches Law, PLLC
Joan MHL<SBA #21319
Attorgiey for Det. Mike Ames
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CERTIFICATE OF SERVICE
I, Thea Wescott, certify as follows:

I am over the age of eighteen, a resident of Pierce
County, and not a party to the above action. On December
5, 2014, I caused to be served true and correct copies of the

above document and this Certificate of Service by e-mail as

follows:

Mike Patterson

Jason Harrington

2112 Third Avenue, Suite 500
Seattle, WA 98121
map@pattersonbuchanan.com
jah@pattersonbuchanan.com
sah@pattersonbuchanan.com
cdl@pattersonbuchanan.com

Philip Talmadge
Talmadge/Fitzpatrick
18010 Southcenter Pkwy
Tukwila, WA 98188
phil@tal-fitzlaw.com

I certify under penalty of perjury under the laws of the

State of Washington that the above information is true and

correct.

Dated this Sth day of December 2014, at Fircrest, WA.

—

Thea Wescott, Paralegal
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KNG COUNTY

, SUPERIOR COURY CLERK

EFILED

CASE NUMBER: 12:2.08559.F KNT

Iudgs Belh Andins
Department 35

TN THRE SUPBRIOR COURT OF THR STATE OF WASHINGTON
N AND FOR THE COUNTY OF KING
LYNN DALSING, . NO. 12-2:08659-1 KNT

Dlnintitf,

N8, CRDER GRANTING MICHAZL
| AMES! MOTION ¥OR A\VARD OF
" Wy FE
PIBRCE COUNTY, A MUNICIPAL ATTORNEY FERS AN COSTS
CORPORATION, )
Defendant,

N PROCEDURAL HISTORY OF MOTION
This case nrfses out of the amest and prosecution of Plalnthy Lynn Dalsthg for ehild
molestation fn Plecce County Superlor Court. Afier Pierco County dismissed the charge agalnst
Ms, Dalsing, she sued the county for wrong ! mrest pud mnlicious proseention, .
The wiotion before the Court was filed by Pierce Counly SherifPs Daputy Michael Ames,
# von-parly witness, Det, Ames seeks an award of allotucy fees and costs agninst Defendant
Pleree Counly under CR 26 ind 37,
IT, 18SUES
Det. Ames contends that under CR 26 and 37, the Court should order Pierce Cotinty (o
elmburse him for the $4,749.9% In legal tees he Incurred to Htigato Pierce Counly’s work

peoduet privilege, Plerce County srgues ihat néither civil 1ufe authorizes an award of attorney

ORDER ON MICHABL AMES' MOTION
FOR ATTORNBY PEES - |

SUB 219

Antes - 000070
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fees 1o Det, Ames. Allematively, 1l ¢ontends thnt its ussertlon of the work product privilege was
subslmuinliy Justified and that an award of attormey fees would be unjust because the logat issnes
were belng adequalely addressed by Plaintifs; wiakdng Det, Ames's involvement In the discovery .
disphts unneeessary, Finally, Plorce County argues thal Det. Ames™s documenialion of legal fees
neumed fs fusufficlent for the Cowrt to miske any fec award, '
‘Fhe Cowrt must addrass the following issues:

L,
2. Ifthe Court hins tho anthority to award aftorey fees, was Plerce County's discovery

Daes CR 26 or CR 37 athorize an award of atlomnay fees and costs to Det, Ames?

condutel snbstantially justified?
3. Are there any other reasons why an award of aftomey fees would be unfust?
4, Is e docunentation supporting the request for fees sufficlent ond are the requesied fees
reasonable?
L, FINDINGS OF PACT RELEVANT TO DISCOVERY MOTION

In August 2012, Plalnti' Lynn Dalslng served Pierce County with document production
wequesls, REP No. 5 asked Plerce Couuty to produce all “ematl conununtcations, within ihe
Picrec County Sherfli®s Department, to and frons the Pierce County Prosecutor’s Office, and to
and feont the Depariment of Socint & Heolth Services.” Pierce County rosponded on August 13,
16, nad 22, 2012, and Oetober 31, 2012 without identifying or produeing any emails between
Det. Ames and Dat, Helslnnbu or auy prosceutor in {he Plerce County Prosceuting Allomoy's
Office, Nor did Picrce County notify Ms. Dalslug thet i was withholding any emails on the
basis of & work product privilsge, Del. Ames had given copies of responsive emails in his
possession fo connsel for Pleres Connly on Ocleber 18, 2612,

s. Dalsing’s altomey deposed Deleclive Ames on Februacy 14, 2013, Det, Antes lestified
that ho had emaited Del, Helshmar and tlie prosceutors working on Ms, Dalsing's erimingl case
and thought that Plerce Connty lind produced those ducuments to Plaintifi®s counsel. He wanted
the emnlls produced becauss he belioved that they would exonerate him frym any uecusalion of

ORDER ON MICHABL AMES® MOTION
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wrongdoing bn this maliclous prosecution éase, During the deposition, covnse! for Plerco County
Instrueted Det, Ames not (o answer any qQuostions about conversations e had with prosecuting
altomeys during the peudeney of the eriminal case, )

The partles condueled a discovery conference i lale Uebmary 2613 and ware wasble to
resolve tholr differences, Planiier Dalsing filed her wiotion 1o campet the production of Det,
Abnes's emails on Moveh 7, 2013,

On Murch 12, 2013, Det, Aunes filed a motion seeking permission {o file the whthheld cmails
under seal for an & canera review—speoifically requesting direction from the Court on whether
he could auswer quesions he had been nstnisted not {o answer, Det, Ames subinitted a
decloration in which he Hsled the emails in his possesston and sought perntission to disclose the
onutfls so that lie conld “respond truthflly 10 deposilion questions aud produce the documents
{he has) that support {his] testimony.”

Ouly nfter these motlons were filed did Plerce County produce a privilege log on Marel: 13,
2013, Al the sama lime, it produced coples of Det, Ames’ communtcations with Dot. Heishman
but rofissed to produce his communicalions tofivom prosceutors or CPS.

The Cowl hold & hearing on Plaintlf Dalsing’s motion to conpet aud motions for i camera
reviews filed by Del, Ames, Plereo County and DSHS, Det. Anwes was present and veprosented
by separale counsel, Joan Mell. Duriig e hearing, Det, Amies opposed Tilerco County's
contention that Del, Ames's emails with prosseutors were work produei,

On April 22, 2013, the Court Isswed an order in which it coneluded Uiat “[alll of the
decunients submilied fo the Courl by Defective Michae! Ames are discoverable” The Court
agreed that the emails contained hnformation relevant to mental imprassions Ihat are directly at
issue In Iis case, The Court alse yuled that Plointiff Dalsing wontd be permiited to quesiton Det,
Ames nbout the emall communications he bad with prosceutoss,

b4

7
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IV, PRINCIPLES OR LAY
CR 26(c) providles:

Upon motlon by a Pparty or by the person from whom discovery s sought, and for

good causo shown, tho coutel I which Ihe ugtlon is pending .., may make oy
order which Justico requiies to protect a party or person from fuoyance,
embarassment, oppression, or undue burden ot SN]IENSE ..,

The 1ule lists elght types of prolective orders by they are only examples aud do nof resteet
the Court's awihority to fashton othier relief as it deoms approprinte, Tegland, 14 Wash, Praclice,
Civil Procedure §21:13 (2d <d, 2012), In Bugsier v, Cify of Spokane, 121 Wy, App. 799, 91
P.3d 117 (2004), revtew denled, 153 Wn.2d (012 (2005), Dlvision 1l of the count of appenls
held that rlal cowts have the awthority under CR 26{c) o award atlomay fees (o n nonpnrty whe
has provaited on 2 motion for protective order through ilie application of CR 37(a)(h),

CR 37(a)(4) providus that the court “shal]” regulve the party whose condnet necesstinted the
motloy o pay the meving party the reasonable oxpenses incuried bt obiaining the order,
Inoluding nttorncy fees, untess the conrt finds that the opposition to the motion was snbstantially

Justified or that other oireumstances moke an award of expeuses unjus,

Y. ANALYSIS
L Does CR 26 o CRR 37 auihorize an award of nttornoy fees and oos(s to Dét, Ames?

This Cowit has the authoriy wnder Eugstor to mward altorney fees andt cosis to Pet, Ames,
Alihough Det, Ames is 5 non-paily, CR 26(c) expressiy pennits non-parties 10 seck refiel from u
cowt for discovery disputes. Pierco County argues that CR 26{c) only applies to motions 1o
pre\"cn( diseovery via a protective order, Dol Ames's motion did not seek a proteciive order; it
SONght fir camera revlew of emalls he waated to produce (o P)a(min‘Dalsi'ug. The Cowrt egfects
this argument, Det, Ames sought rolief only aller he was improperly Instructed by Pierce
County's conosel uot 1o mniswer reasonable deposilion questions mud not to produce legally
discoverable docwments, Onty after hte and Plaintift Dalsing sought a conrt order did Pierce
County produco coples of his enails to Det. Helshman and o privilege log, The County then

ORDBR ON MICHATL AMRS® MOTION
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filed & motion for a prolective order, which Det, Ames resisled, Given the unlque circumstaitees

of fhls case, the Caurt has the authority under the eivll rules to award allomey fees lo Det, Ames,

2, ITthe Court has the diseretion to myvard attorney fees under {he ¢fvll rules, was
Pleree County’s discovery conduct subsiantlntly Justifieq?

Pietee Coninty’s assention of the. work product privilege during Det, Anes’s deposition and
Insteting kiw not to answer questions was not substantlally justified, First, Det, Ames was
glven the Impresson months before his doposition that his emnlls would be produced, He
provided copies to Plerce County’s attomey it October 2012, Pierco County provided o
privilegoe log to PlaintiiY Dalsing until a month after Def, Ames’s deposiifon ond onlye aRer Det,
Anws filed his motion sesklug cowrl review of the emalls in question, Del. Ames hiad reasonable
concerns (hat his professional reputation could be fmpaived by {ho non-diselosure of his emails
and he had a right to seek relief from this Court, Pierce County dld not se¢k a protective order
witil afor Platatifi* Dalsing filed her motion (o compet and after Det. Avaes made 1t olear he

s

intended to ehallenge the nsserted work product privilege.

3, Aredhere nny other rensons why st awnrd of alforney fees wotld be unjust?

Pleres County argues thai Dot, Awes had 1o need to inject limself julo the discovery dispute
beeawse Plnintill Dalsing was contesting the work product privilege, But Del, Ames was In
possession of information and evidence that fhe Court fouud linportant in rendering a decision on
tho discovery motiens—information that Plaintiff Dalsing does not know and hias o abllity. to
presentl to fhe Court.  Given Del. Ames’s vole iy {he underlying investigation aud Pierce
Comty's stance ditring discovery, the Cowrl sees no injustics in awarding him the legal fees ho

Inewrred to Tiligate the werk produet privilege issue,

4. Is the documentallon supporting the vequest for fees sufficlont i pie Elo requested
fees rensonnble?

Det. Ames bas submilted a declaration identitying ihe aftoraey fees and costs he Inewrred in
preparing discovery pleadings. This documentation Is sufficient for the Court to determine the
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amount of fims speal, ihe tasks porfonmed and (he hourly rata Det, Anes's allorngy ohr;rgcd for
the tasks perfonmed, The documentation Is adequale,

The requested fees are redsonable, The howrly rate of $325 is consistent with the market
rafes n this legal communtty tor an atlomoy of Ms, Mell's experience, The (e Mewrred for
nddrassing the work produet privilege issues was reasonable und necessary,

' V1. CONCLQSIONS OF LAY
J, CR 26 and CR 37 nuthorizoe an awand of allomey feos nud costs to Det, Ames,
2. Pleree County’s discovery C(-)ll(lll(:l was not substantially justified,
3. ‘There aro o other reasons why an award of attormey Jees to Dol, Ames would be unjust,

4. Bel. Ames's docinentaifon supporting the vequest for fees sufficlent and the rYequested
fees are reasongble,

ORDER
Det. Ames’s motion for an aword of altomey fees and costs Is QRANTED, Pierce
County shall relmburse Det, Ames in the smvunt of §4,749.99.

Dated 228P day of July, 2013,

\s\ (B-FILED)

JUDGE BRTH ANDRUS
King County Supetlor Court

ORDER ON MICHARL AMES' MOTION
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Appendix C: “PIE"/“Brady” Letter to Ames



@ Divpee Coundy
OtHeo of tho Proseculing Atlornoy MARK LINDQUIST

Prosaculing Atornsy

RUPLY TO;

ORIAINAL FELONY DIVISION fiisln Olfico; (253) 708.7400
930 Tacoma Avenus South, Roor 846 OVA Only) 1:800:992.2458
Taconte, Washlaglon 884022171 ’

Ciltlng! Folony Rocords: 7986513

ViclntWiness Asslsisnca: 708.7400

FAXY {263} 7966630

Seplember 18, 2013

Del, Michael Ames

Pleree County Sheriff's Depariment
930 Tacama Ave Seutl, First TMoor
Tacomn, WA 98402

Re: Polentlal Impeachment Bvldence

Dear Det, Anes;

Tn voprosonling e State of Washinglon, the Proseculing Aloyney funetions as a midster of
Justleo, To adnutnlstor justieo, the Prosecuting Attorney has responsibifilies for the Intogrily of
the erlminal Justice system and responstbiiitles that run direotly to o charged defendant,
Ona speclffe responsibiitty Is an affirmative duty lo disclose potentlal Impeschinen| evidence
lo a chargod defendant, Brady v Marvland, 373 U.S. 83,83 S.ClL 1194, 1O L.Bd.2d 215
(1983); Kytes v, [¥hitely, S14 U,S, 419, 115 8.C1, 1555, (31 L.Bd.2 490 {1995); Glglio v.
Unlted States, 405 13,8, 92 8, C1. 763; 31 L, Bd, 2 104 (1972), "Potenlial Inpenchiont

- ovldence” Includes uot outly exculpalory evklence but also any gvidence that could be used fo
Impench the eredibifity of » witness called by the Htnle, We have revonlly finalfzed a polioy |
for disclosure of potentind mpeachment evidence, based on g mode poltey adopled June 19,
2613, by the Washington Assooiatlon of Proseoutlng Allomeys,

This loltor Is to notify you that polentlnt Inpeachment evidence oxists regardlng you, We
Intend to disoloso such ovidence to defenso attorneys, efther dire! {3 ov afler it ecmnarg voview
by a Judge, on exses whero you are expeeted be called as a witness by the Stale, Altiough we
are tequied o disclose this inlormalton, swelt disolosure does nol necessarily mem (ho
fuformntlon wif be deterinined to be ndimissible In the el proceedings,

Specllically, we are [n possession of declarations dnted May 14, 2013, Juno 13, 2013, huly 2,
2013, and July 19,2013, signed by you and filed In the malter of Dalslug v. Plevee Counly,
King County Superior Court Cautso no, 12-2-08659-§ KN'T, which contaln assorilons wiel
are dispuled Jn slgued declarations NMed by the olvil DPAs assigned lo (isat ense. In additlon,
sve e In possesslon of a veport of investigation ol allegations by you dgalns! nimerous

Orebears sy s
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Det. Michug! Ames
Seplentber 18, 20{3
Page 2

employess of {ho Plerco County Sheriifs Departmont and {lio Plerco Coun 3 Prosectilor’s
Office, whoreln 1 was found that thevs was *no evidence” (o support your allegatlons of
miscondnot, and your allogallons hnd "o meslt Al this e, it Is our bitent 1o releass the
deelntations divecily to defense connsel aud (o seek an i canera veview of the vepoit of

thvestigation,

The noxt schecled tifal whoreln you might be colled by the State (o festlly Is Stafe v, George,
03-1-00143-9, ‘Trlal Is sehreduled 1o begin Ootobor 3, 2013,

I you woull Jike to provide oue office with additlonal Information which you beliove [s
relovant befors diselosuve, pcaso do so by 4:30 pan, on Soptember 23, 2013, In wlting, and
dellvered to my atlentlon al the Proseontor's Office, room 946 of the Conuty-Clly Bullding,
Pleaso be awave that suolt materlals mny ulse be disolosed (o defense atioynoys,

Sincerely,

/%Z/'////\E@/%/éﬂ%ﬁ\’

" Stephen M, Penner

Asslsiont Chisf Gelminal Deputy
(253) 798-73 14

TAX: (253)798-6636
sponer@co.plercoavas

cet Hon, Paul Pastor, Plerce Counly Shertfe

Amos « 600022
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Appendix D: Ames’ Declarations Prosecutor’s
Alleged “PIE”



.

Judgo Both Auens Doparviment 35
MOTION DATE: 3-20-2013

INTHEB SUPERIOR COURT O THR STATE OF WASHRNGTON

545

19
" . INANDPOR KING COUNTY
1 [LYNN DALSING,
13 Plalnilir- NO. 12-2-08659.1 KNT
. ) A .
14 y < | DBT. MK AMBS? DRCLARATION It
15 : . SUPPORT OF HIS MOTION TO COMPRL, -
I . PIRRCR C OUNTY, A MUNICIPAL PAYVMBNT OR Hi8 DBFEN§B CO8TS
1 CORPORATION, :
18 - Dofendant,
]9 . N ' . '
20 1, Deteotivo Mike Ames, slateand deslaro tho followlng wnder oall pursuant fo penally of
21 perfury undor the laws of fhie Stalo of Washtigton;
22 . .
2 LI Tamthe deteatlys Lynn Dalslng referoncos In hor olaing Fornn dnd complalat agaiust
2 P!orc? Cownly, Tam ovor fhoe age of olghteon, and T am competont (o testhy tn this ouse, [mako
25 this deofrntton based upon my porsonal kiowledge,
) ' .y
2 12 Ioffermy declavation In support of my moton to compo! Plerce Couuly to pay my
27 . . :
Allorney's feas and costs ingnrred slues the dafe of my deposition forvard wherel: the
2 :
29 broseculing altomeys asslgned lo roprasont mo Jnsircled me not (o answer questlons that cloas
30 . .
. 'my nun}'a and my offles from Lh'e affoga(loPs of yrongdolug made by I BRANCHES LAW, PLLG : .
' . Joan K, Mell :
fiynn Dalsing, 1033 Regents Blvd, Sto, 101 o
32
. : . Plrerest, YA 98466 . '
33 Deoleratlon of Dat, ke Ames In Stpport of His :
2 Motlon {o Compel Payieat of his Deﬁ)‘enso Costs | gggﬁg%;g %’:

edn et ededs)
Ames - 000389



L3. When!was deposed, I loanted Deputy Righmond and Deputy Kasiman bad never

praduced my samal| cowmmnlentlons, Yhe ffrst e-matt doonments nty bellef 1hat there was 1o

!
2
3
4
5,
G [ . probable anuss to chiarge Lynn Dalsing with el pomography from the photographs 1 examined
7 on the computors taken fom her home, The second g-mal} confitms Deputy K;: olman

8

9

conldesed my firss o-mall “Drady matorlal and that 51 i¢ svas obligaled to disolose It to defense

10 convsel Gaty Clowes,

i - The P:oscoutqr’s Offica deolston fo withhiold from disolosure my e-mall commulilcn!faus :
2
3 that snppori nty testhnony fg nol Ly bost Interest, Lustvoting me lo mmaln sllent nbou! my |

contast whh the doputy ploscou(ors n lho orlminal matter Is also con!mry to iy Inlerosts, Tywant
£3 "to show Lynn Dnlslng Tdld not misldentify her, Y'dld 1ot do. {lr thbigs sho olatms Y did n her

16
olalm fbun ortuher oomplamt, Twan| e oppnrtuul(y to tell thotrutly About thiaso matters,

LS Inoderto proteot my Interasts and thnt ofmy depadinent, [ sought indepentiont Iegal
19 advlce, 1 lhlnk the Plerco Cotuly dopiies aro pro{cc(mg thel steff al he expense of tho .

20 Sherlff’s dcpmlmom, an({me bevsonslly, My reputation as a lrusied law eaforcement officor is

ot Issue In this onse, I need roprosontalton o prolost my posHidn, vilileh is disitnet ftom he

23 proseoullug aflomeys,
g L& Attnohed as By, A'are brue and correat coples ofny doposition fostimony showlng whero

Lleasned the e-matls wore ot disolosed, and whoro ¥ was Instrueted not to nswer questions

about my commutlostlons with tho _doputibs from the proseenlor’s ofico,

8 L7 Thave relalned I Rrauchos Law, PLLC and tho sexvleos of Joan X, Mell lo provide me

29
30 - Independent represanlatjon from Plerce Connty beeanss I bellovc the Pleres County Proseeuting
34 Attoruog’s Offics has vutgsolvable confllof, Ms, Mell oliarges an at ch”ﬂs&’\i}y’ PLIG
52 . 1033 Regeuts Dlvd, Sto, 107 *
. Fhrereys, WA 98466
13 Decloaation of Det, Miko Amtes t Support of s~ - ) DIRTEIT; oh
Mollon to Conmol Payment of ils Diefknse Costs 2 . 2818644613 !k
& {/)/
;)/-
DBRBDP22H1,
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h;>urly vale of $325.00 por hour, She hns represonted my Mnterests \.\'oi! breviously and she has
contined to do 5o In this matter, To date, I am bblfgaied {0 pay her attorney’s fess mui cosls, |
oxpest fo requizs her servloss th tho fitwre I furiher ofense of the gase. My fops Is thal Lynn
Dalslig amend hier complahni, sirfking hoy allsgalions agalust mo, Lhope lo be nmerely a wllhoss,
ratlier thaw ong of the agents responstble for et rmages,
I8 Plereo County has nel provided mo Indopoudcnl‘comfscl. Plores County bas not ageeed
{o aover the feek and cosis I any Inanrelug with Wis, Meti,
l.? Theard Mr. Riehmond toll tho court that Ploreo County hired r sitomey to reprosent g,
bl no eng’lins conlacled me or provided me auy Tufonnatlon about Indepondent con nsel, At this
lio, Twlsh to prooced with ds, Mol| sopresentivg my Ihterests, 1 betlove Pleres County Js -
obllgated tf) ny Hio fees and the gosls oi’ reprosenting my fnlsresis uudar ths eade glven lhe
contllot oft inforost vilth the prosecutor's ofico, 1 have at all mes nated I ihe bast infevests of
Plorce Connty aunt within the course ad seopo of my duiles and responstbitities, -
L0 M, Mol.l’s vates are reaspnable aud sho prov!_des professional and woll dnforsied
advoonoy lo proleot my onreen, ) '

i‘ho above Informatlon Is #ue ang eorveot fo the bast of‘m;/ ubllity,

. DATBD this 14th doy oF May, 2013 at Rlrerest, \9A,

NI BRANCHBS LAV, PLLC s

Joan K, Mell

Delaratlon of Del, Mike Amos In Suppart of £l
Molion to Compel Paymient of s Dolenso Costs | 3

Y
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1033 Rogenls Blvd. Sta, 10}
Nlrerast, WA 98466
bran v,
* 253.566-2510 ph
281:664-4643 &

|

323@228£
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32
33
34

Juilgs Belh Andvas Depariment 85
MOTION DATE: 6-142013 (130 P,

’

I THE SUPERIOR COURT OF THR STALE OF WASHINGTON

I AND FOR KING COUN'Y-
' [CYNNDALSING, N j
. Plaininy ' [N 12208659 ieNT

v ‘ 1umLYImCLARNm0N0FDBnhﬂKB

' ' AMES' IN SUPPORT O HIS MOTION TO
PIBRCE COUNTY, A MUNTL AL . gggﬁBLPAYMBNT OF XIS DERRNSE
CORPORATION, -

Defondanl,

5, Doteatlve Mlko Ames, stato and declre flio followhig tinder oath pursvant jo penaliy of

pefury undor tho laws of tho Siale of Washington:
14 Tam me (leteollvo Lynn Dalsiug voforences Iy Ite: ofalim foun and complaing ﬁgnlnst

Plores C‘onmy Tam over fhe #40 of elghleen, and Yam conpsient {o testify In this opse, I mako

'thls deolnmilon baséd ion my porsoual knowledge,

12 Tofter this deolﬂmtlon Inveply to Pletce Connty’s  19spoitss fo my motlon 1o contpel
Plerce County lo Jray iy aﬂomey S f‘ees and costs Inetirred shico flie dato of my depostilon

Torward wherein the mosecm)ng altoways assignedt o roprosont mo tstreted me not to ansyyer

questions ihat elear wy naime and my office fron fhio nilegations of I BRANCRIS LA, TLLC
) . Joan K, Mell
wrong(olng macs by Lynn Da Isliig, .. . 033 Rogants Bivdl, Sto, 10
‘mromsf WA98'{66
Roply Dealnsllon oF De, M.LoAmosmsnxppon ofHis . 2 35664510 ph

MoMon fo Coinpaf Pagiien} of s Defense Costs I . 281,66 41403 B

AY

548
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( ,
!
2 .. .
v 3 3 1 w‘oulc} Hketo omplmslza {he fact tat 1 was “tokl* not fo mswer, »
: 14 Dm?ng the ((epos!llon was o first iime } loarned the exculplory Infonnatlon was tevey
6. llsolosed, 1 do hinve coneerns vagarding the ongolng confllolwhilt the proseeutar's ofitea Iy thls
7 . onso, lowever aftor tailing oot fo answer indiiple thnes the deposiilon was stopped, i
:' Rix?xf inmngdintoly left saylng hio had o mesting and,Mr, Rlohtnond romafne(i sealed and-sald-ho
10 negded to romaln aud work on somg Ihlugs, 50 X was JoB Wit no explanation as fo whay ﬂad Just
i l feansplred and what I any ropercussions soild apply fa0o for not answortng’ ¥ dld uof!lx!nk lite
:: . deposiilon was dons, Pm-;hennoro, Ihn\m 1ol yal boen deposcd ot provided [he‘npproprlalp
14 oppolindly {o oxplaln the Prosactter’é nollons Wi e In an tnmngu!!on. Theso facls togsllior
.15 wllh tho tallwre to thmoly dlsoloso lau‘ommllon 15 pronilsed mnkes mo conftdent Invead
;: Independeny :cmesomnllon. WMJo M moinnom! Igs told the gourt ho kiows T g toliug !ho
.1 3 truih, T kuow my tosthinony ralses coveerns abont he gondiet of the proseonrors whish lud[oa!es
( 19 to ma thers fs 4 confltel bolwcen ny (!opaﬁmon! and fho proseotiior’s omco.
| 00 LS MinRlehmoni told me ihat the e} I furigd over {o Db from {qoﬁ Koolman hy Ootabor
:; - 2012 Was "oxeulpatory” mgardfug my }nyolvemonr tn this case, He niso tofdt mo that 1 woulcd
23 olenrme of ay wrong tlolug I he cﬂso and he would sgelo It that 1t was tovaed over as part of
2 tilscovery, 1 v attempling to dlsowso tho faol mm an stavetlon was glven fo mo by the '
?ZZ ' prosecutor's offfce [t mesting wih s prosecitlors In Juns of 204 [ when Mr, Rlolmond

slopped me Fom answerfug,

criminaf hlvosgfgnlfoné are discoyerabls,

Reply Dealnmilon of Det, Mike Ainos i Suppou of s |
Motlonio Compel Paywenf of s Dafss Costs 2

A4

549

16 Thavo atways understoot that e-malls bolween dolastives and proscentors vogarding

by Rlelunond nover Informed e ofany diseissions or

tufounatlon regarding a discovery conferencs bonwesn sl pritfos prlorto I BR"?%?A‘;Q&V' PLLC
. 1033 Rogenls Bivel, Sia, 10t

Jo.

Blierest, WA 98466
Sbmughesta: 2

253.566-2316 ph >
2811664-4643 A

KAABR228)1
Amgs -~ 000393
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\9°°\Ic\u.n.w.\:

22

2
24
%5
2%
27
28
2
30
3}
39
33
24

1y deposlilon,

17 M Modmond refuised o el

1ol lnromlcd orh}s Idaty unH after wo filed onrinollon for altorney's faes,

18 Toxpressedny coneerns to Dan Eamllton and J?omla Molsuinolo of the Plerce Connty

Mr, Riohmond advised no his was ay

flosl-neoting, -

Tho abovs mfommllon 15 tmio aml coreestio liio basl of my ablilty,

[ my allorney who the speolal p: oseanior was and we were

“Prosacuitors Offieo whon thoy vaprosented mis In Ihis gase pror fo M Wolunondls roprosentailon,

aro of those voseoris when 1 asked bl about them at our

Dz\TBD Wis [ 3m ddny of Jnus, 2013 at Titresest, WA,

u%/

Doleditvs Milko Aix{o%d/ ~

Reply Deofasotlon of Det, ko Anmes Jin Support of ils

Mo(lon 1o Compe! Bayimeil of JUs Defenso Cosls 3

Y

550

-

I BRANCIAS AW, PLLG
Joan ¥, Ml

1033 Regeuls Bivd, Ste, 1d1
l"lmr«l, Wr\ 98466

253-566 9510 )h
251664 4643!\

SOBB2285
Ames - 000394



—

boo\lcxvi.nuw

10

12
13
14
Is

16

18

19
20
21
22
23
24
25
26
27

28
29
30
31

33
34

N AND FOR KING COUNTY
[LYNN DALSTHNG,
Plauif, NO, 12-2- 08659 LXNT
' e DEBT. MH(B AMRBS! DIZCLARA'PION N
v : SUPPORT OF HIS MOTION FOR
' [PIBRCE COUNTY, AMUNICITAL . O g '8 IBES AND COSTS UNDER
CORPORATION, ' ‘ v
Def‘cndan;t. .

FILED" .
134UL 02 PM4 oe

Judge Beth Mdlm
MOTIQR DA %’@E@RK

"WITHOUT ORAL ARGWMENT
CASE NUMBER: 12-2-08659-1 KNT'

IN THE SUPERIOR COURT OF THE STATE OF WASHJNGTON

1, Deteollva Mike Ames, state and declare the followlng under onlh putsuant to penalty of

petjury wnider {lio Inws of [l State of Washington;

{4 Yawmibe detective Lynn Dalsing roforencos f1 her efalm form and cowmplail agolnst
Pietee County, 1 f;m over the ngo of eighteen; and I am coipeteni to {ostify In this case, Ymake
this declaratlon based upon Iny persm;a! kuoswledgo, ™

1.2 Tolfer my declaration I support of my molion for altornoy’s feos and cosls luonreed on

my discovery motlon for an drder pernitting me to file my emalis under seal aud 1o deoldo

whether I could answer deposition questions,

£.3  Ihave inewred the follow fees and costs In this mattor

"1l BRANGHES LAW, PLLC
Joah K. Melf

1033 Regonts Blyd, Ste, 104
Firosest, WA 98466

Delaration of Det, Mike Ames In Suppont . T hranehiesiaw.com
2535662510 ph

of His Mollon for Attorey’s Feos and Cosls { . .
2816644643 1

Y _
< j>/ L . e

284

Ames - 000400
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2. .
4 35 N 4@3@&“‘&' § SR PN R
5 Deo 8, 2012 . $180.00
6 y : ;
Feb 21,2018 { Phone ¢call with ' y
7 . Hlohmond 0.2 $325.00 $65,00
8 Feb22:2018 | Phonsaallm 1] ' ‘
.9 ~ | Richmond and Ruyt 0.4 $326,00 $130.00
-m, - r —_———
0 Feb 28,2013 | DIsousslons with ollent
y " | regarding oago R $325.00 $487.50
12 | |Feb25,2018 | Review dosumens: 1o ] %2600 | gare00
(3 Mar 4, 2018 | Motion 8. | $326500 | 07500
4| IMar 11,2018 | Prep deolaration wil - et
s ! | afechiments - 1.8 $325,00 $467.80
16 Mar 12, 2018 | Work on-molign for {fle
, | dosumenils under soal: 2 . $126.00 $260,00
7 1 flled and served
'8 | [Mer25,2018 | Finalized Mo . :
19 " declaratlon regarding 0.8 $126,00 $62.60
20 molion {0 geal :
1 Mar 25, 2018 | Bench Gopy Gost - Melt
2 | reply declaration on X X $22,49
22. molon 1o seai . ’ .
23 | | Aprs; 2018 Phone oall wiih Court ' X
regarding records 0.1 $325.00 $32,60
24 . undsr seal ' .
25 : N
Apr 8, 2013 Travel fo and from ‘ ;
2 ! Soatllo ' ’ 2.7 $326.00 $677.60
21 ” 'Api 6, 2013 Court appearance; . © o
28 ’ molion o seal f $326,00 $526.00
29 Apr 22, 2048 | Deelslon of Gourl; ‘ ' 7
%0 L ) phone call with client 06 $326.00 $162.60
31 ) T BRANCHES LAW, pLLC
Jdan K., Mell
wa 1033 Regeits Blvd, Slg. f0f
33 Declaratlon of Det, Miks Atnes Ju Support mmnliﬁ' 1\ ‘4{'{8&99 "
of Hls Motion for Attorney's Fees angt Costs 2 253.556-2510 ph
34 ' ' 281-664-1643 &
A48 J
REAR 2R
Ames - 600401



SANG
foak
13!

3 ,é{”.t:( ""3"%‘.’»‘% N 3'\{\’ e
RN R
Apr28,2018  { E-malllo the Court
Tegarding fiting of g-
malls =~ -

™

Added Enalls 1|

Apr 24, 2013 o
dectarallon; filsd anc o1 $125.00 $126.00
seved : o
| ————— e | -

10 % X 4,664.99

» _ | X | eS| '

|14 ' Atltached Lereto as Bxhtblt A Js a tys aud correot copy of willten instrucijons X was

13 providéd bofofe"B)y deposition, *
14 15 Atiached hereto as -B,xhlbltB Is a e aud corveot oxceipied copy of my deposition’

deplotly qnes(.lons T was Instoted not Ip ansyey by M: Richmond,

1.6 Beoansarcprgsentntions of {lto proseontor’s office befors my deposition, 1 baliev%.d ibat
the é-mnils rogarding the Lynn Dy Ising oratter had begy disolosed 413 this ratler g well ¢s the:
preceding orimb.mi Invgsnémlon, and I would be nbic lo teslify tnﬁbﬁ;liy. Atmy deposmop, 1

leawned ihis was not the ense, Attaohed hereto ag Bx, Cls a tme and eorreet copy.of my May 14,

21
221 2013 nd Juo 13, 2013, deolntations filed 1 thls mattos
23 - L ' '
o The above lnforadtion s fms and ¢omeol fo the best of ny abifity, '
25 DATBD ih Is 20d day ofJuly! 2013 at Tirorest, WA,
26 ' '
27
28 Detcative Mtke
29 '
30 .
31 I BRANCHIS LAW, PLLC i
Jom K, el
1033 Regents Blvd, 486(0: 101
Deolarntion of Daf, Miko Ames In Support lioih WA 9846
of His Mollog for Aftomoy’s Feos and Costs 3 . . 253-566.2536 ph
34 . 28)-664.4643 i

558

Vi {9/ . ‘ lrdstol=tats



0y

A
33
34

IN THE SUPBRIOR COURT: OF TER'STATE OF WASHINGTON

FILED

13 UL 19 AM 11:13

Judge Beth Amlrusé? arfy }1\;35
MOTX I&E’gggg
WITHODT%I&R;}%LAMEM‘%SI‘?% )
. CASE NUMBER: 12-2.08659.1 KNT

IN AND FOR KING COUNTY:

LYNN DALSING,

| 'Ptamuﬁi NO, 12-2-08659-1 XNT

y ) SECOND DEGLARATION OB MIKB
. ) AMBS IN SUPPORT OF“FIIS MOTION
N : ! T'OR ATTORNBY'S REBS AND COSTS.
FIBRCE COUNTY, A MUNICIPAL
CORPORATION, ’ UND}}R CR 26 AND 37
’ Defondant, -

I’. Dsteafive Mike Amas, 'slaio'nnd deolars tixe followlug uu_der onth inn'sfmqt to ponalty of
perfury-under tho laws of the State of Washinglon;
T LE Yamthedeleotlvo L;/nn Dalsing refore
- Plerce :Cmm ty.Tomy over the age ofelghieen,

s declmation based uyon iy parsonal keowledge,

L2 Yoffer this dectaration ln support of may molion for attorney’s feos sl costs inonwred on

my discovery molion for an ordey
whether I could answer deposition quostions,
13 Belween e times I was fivst contaote

regnding ihls case and my deposition on Feb

’ Seeond Deefaration oF Det, Mike Anies

Suppori of His Motlon for Allorsioy's Fees and Cosls

s

permnliting me (o file my enmnlls under seal and o deolds

niods in hor olain form and cotplalnl agalnst

ond T ah compelont to testify i this vaso, I make

d by the Plerca County Prosecutors Offlcs

14, 2013, nol once was I DI BRANCHES LAW, PLLC
. Joan B, Mell

3033 Regenls Blvd, Sto, 101
Firerest, WA 98466

I i 253-566:2510 ph
281.064.4643 &

¢ .
> BBREBIGE
’ Ames - 000415
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34

Informed of any woik product privitege regarding any c:m!ls in this oase, Tt was hot umﬂ Twas
told not !o answer questions in my doposttion that 1 veallzed oxoulpatory eimall ovldence had not
bcen dlsolosed In lie holh (he crlminal and ofylf phases of the dlscover Y procass, Ikuew !t was

@y duty 1 a Pleres Counnty Deputy Shenﬁ’!o bring {o tho Court’s aﬁentlon fhat Informatlon, 1

sought ou the legal advice of g well:especled clvit altorney, Joan Melt |o asslst me Uty this

process, ¥ prodnéed to tho Court coples of all he emalls In m'y possesslon under seal, X bave
always mamtained a proper ohain of gustady ofthe oxpit coples in my possession and X Im\'a 1ot
improperly dlssomhmted them without proper leave of he courl,

14 1lhave aiways been.(mlhm! and l.w)mt about my Interactlons with the proscontor’s office -
In this oase. Twill contluye {o bs lnum%rl and honest abont those'l;ltemotlons as lrese

proceedings move Torward,

L5 Ydd ntte'nfl the Lﬁee(tng on O‘éloher 16, 2012 whth vy, R!ohmond, Jason Ruyfand
Chaudra Zitmerrann, It was after that meetlng that I contacled My, Riohtnond and disonssed fho
emalls becauso thoy had not tome up i that weetlyg, 1 oxplessed lo My, Rlobmond thu
impmlance of tho omall from Lori Kooimnu, aixd hto asked moo emalt lJIm a copy of I

emnlled him the ¢opy, and ha called me aRer recolving It My, Richmond did adviso 16 It was

oxen [pntmy and needed to bs dlsoiosed during discovery, He did nmkc the smtclimuts asslated

. Inmy declasation, I would nof expest Mr Ruyfor Ms, Zimmetistan to have direot knowledge of‘

thoss convemﬂtions 08 lhoy took placo over {he phone sololy behween Mis Richmorld uud me, |

would also like to cruphasize the fagt that at our firstrueeting, Mr, Riohmond advised me he was

fully awaro of atl Informallon reéardiug the Dalslng oase, and sineo'; yeas informed by Loyf

Joan K, Mell
1033 Regants Blvd, Si,
B rcmsl, WA 98466

Second Declaration of Det, Mike Ames In

Support of His Motlon for Atomiey's Pees and Cosls : 253 555 2510 ph
g (,i‘ 2816644643 !‘\'
' ‘ 2

572 .

. Koolnan in June 2011 toai sy emall to her would be disclosed o o “nr BR,\N(}HQS LAW, PLLC , )

16}

@QLSEZ)’?
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‘proseeniing ﬁﬁomey In bothy a oxlminal and ofvll matter advises ms dhco!ly that the nforuationT

‘provide o thens has to be disolosed (o opposing partios then ﬂm dlselosure mnst lnke placo, 11

' regarding discovery tequests lolullons to tho computer forensto examuation and requests

“belug mado by platist's counsel nud forensle expert, X was dlreozly wvolved i soveral of thoso

' deposition and during regarding thal instruetion, Thero was siolhing w BRANC!LGS LAW. PLLC

defense in the orlwinal matton, 1 ﬁllly expectcd M Richmond to bo awaro of (1 exlsténes of that

emall. As a Doleotive with His Pleves County Sheuﬂ’s Depariment 1 hnve to frust that whon a.

did not oconr I tMs Iuatior Ju segards to m)e emalls,
16 Mn Richmond statos “The partles to this olvit lawenie exchanged nmmerons
comnniontions about pfﬂintlﬁ‘ dlscovery requests aud Pléice Conaty's obfeotlons and tespobses, -
A$a non-paity wltnqass, M, Ames was Dot pert of those eorarmnioations,” This Js unbrue, s ]

thers were numorons comtuniostions belween the pxoscontm s ofYice and the plalnuﬂ‘ cownsef

commutioations and provided dirgot’ input Into those conversalions,

.7 on Febinary 7, 2013, M1, Riohmond and M RuyF did contact me n the Tacoma / Plerce
County Computer Lab fo dlsonss my upcomlng doposltion. We also dlsoussed al that meotlng
the faot that T hnd been deposed before ns 4 polios offlcer and unders!ood the process of
answering (mlhﬁluy and honestly fo ALY, questions asked ofme, M, Riolmond was very

then 1 was nol to

adamqm abont we undersianding thﬁt ifhe tolls me not to ﬂllSW’Ol f quostion,

angwer, Howevey, ke would' hof eiabomte as to_why that mqnest was so importast for me {o

vudesstasd,
1.8 Vhen My Richmond told me imltiplo times not to avswer fir my deposttion his advico

was given very dirsotly and assoitlvely lo me, My Riohmond was very clear prior to my

. Joan ¥, Mo
1033 Regents. Bls’d Sle 10!
Pitoqrcs!, WA 98466

Second Deolantlon of Det, Mike Armes In
Support of Bls Mollon for Attomey’s Pees and Costs 3 253-566-2510 ph
781-664-4643 F(

e | pazozass

Ames - 000417
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erfoneons about tfe way Mz Riohimond was instweting me not to answe, It wos very burposeful,
Talso was unaware of any. work produci ;;)'Ivliega thaf the connty was golng to bs ;'nvok'in'g It

Vag nover disonssed with o prlor to my dep;:slt'ion. Talways belleved ilis brosecntor's ofifee

hed diso)osed the cxenlpatory emalls 1 provided both in tho otvil aud erfwival ensos, IsVué
shooked at my deposillon fo find,onf thoy had nof. '

110 My sfatcments that M, Riohmond ageeed a cerialts emall was “exeulpalory” and would
be “mmed over” Is (ne, M Riohmond stapped 1o from answerlng whon the doposiiton statied
-to centcr alound {hoso emni!s to Lo Koo[mau aud wy mee!lng Wit hev and Tin Lewls i Junc
2011, '

LI Xwas after my deposliton fhint ¥ rentized the Plerce County Proseontor’s Offfes wag -
wllung lo profest iheh own deputles’ aotlons at my oxpense and the oxponse of the Pleroe County

Sherft’s Department. Iam shocked asa 26 yoar Inw enforcerment votoran tbat a proseenior’s

- offtos wouki puiposely withliold discovejy

L2 The Pierce Coun ty'Proseaittor’s Offico las made soveral falss n!!egatloné wind assertlons
re'gardl.ug my aotions in {his orse, Yrwonld Iike fhie Courl to know that I havo.always acted
professtonally, honestly, and lt‘l;ﬂlﬁl Hy In the ertiofual and clyit aspeols of the ba!shlg matter
For the Praseeutor's Offica o ailagel bave somehow acted Improperty wilh the PlalntlftIn this
case Is slmply abswd ang ummo ~The Proseowutor’s Office Is asklog iho Court 1f fax payor noney
should be expended to pay the i‘eesI am requesting here, I beliove in an open-aid ransparent .
government that the oltlzens of Pielce County should be aware not ouiy of the fees I auy asking
for, bt also liaformed of the thousands of dollars i in laxpayer fands that have been oxpended to
preveu} me from complsiing my deposﬂ!on and answerlng tnithfully in m BRA?CHI%S hlékl}v’ PLLC
' . AR K, Ve

1033 Ropenis Bivd, Sto, 101

' Plseras), WA 98466
Second Deelaration of Dot, Mike Aines,In WE3ban

Support of Bls Motlon for Atlomey's Reos and Cos{s ) : 253-366-2510 ph

. 281.664.4643 fi
B ooan

IG5
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- award sauotlons I the form of attorusy feos and costs b his atiey,

this case,

L3 The pubile websile for tho Plerce County Prosecutor's Office s 4 sectlon Hiled “Core
Valuos” with o subseotlon tifted “Accouiﬂﬁbﬂ!ty" whioh states 1 pavty "o bollove b open
goverhmoni and aceepl responsibility for fhe deelsions we m‘ake,"Ano!ber subseciion fitled

“Inte,érlty” stales! “We hold awselves o fhe highast ethioal standards in oarrying out ouy

tesponsibiililes,” .

Li4  Piercs County Pms'comor s Oﬂico wIllﬁll‘wilbholding of oxculpatory dfscovcmﬁle
evidence I both orjmingl aud_'clv] { onso aud lhe'iustnwdon to repeatedly n.ot aswer quostloss
na depos‘l!lou by a deteotive hwolved Iy {he Investigatton, completely vio!ates the p‘ubl:[cly

slated Goro Values'oonco\m!nblUty and Integelly, As a result I Tospeotfitlly ask (o Gatirt fo

The above Informatlon I irue and correst to the bes! .oi‘my nbility,

DATBEY this 194)) day of July, 2013 nt Firerest, WA,

beteoﬁvq Mike Amds

T BRANCADS LAW, PLLG
Joan K, Mol
1033 Regeuls Blvd, Ste, {01
Treros, WA 98466

Second Declacatlon 6 Dey, Mike Ames In . hranelies

Support of Rls Moflon for Altosaey's Pess and Costs s 253-566-2510 ph
281-664-4¢43 fy

y
/64//// pBBE2210

Ames - 000419
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Appendix E: Ames’ Exculpatory E-Malil



Fl Qi Mige Ames i

“sent; Thursday; ¢ October 18 .2012 11@8 AM
To} Jam s Richmond 5 e
Py Dalslng case #10

‘Michael Ames CFCE,CFE
Computer Crimes Unit

Pierce County Sheyiff's Dept. . .
mamesl@co,plerce,wa. us ‘

I‘rom. Lort Koolman -

denly Friday, June 10, 2011 17 PM .
To: Mike Auies; Debble Heishman .. N AR
Ca Timothy Lewls . -
Sllbj ect‘ RE: Dalsing ¢ase # 10—25103.79 ool

We rea ﬁf;s Jable at 9 GO on Monday Meetyou at Yo ,c!gapartmér.x:t. _Ih,anks. o

e d REL RN

B

- .

From' M!kc. Anes i,
Senfy Friday, Jung 10,
Toy Lorl Koolmany' Debbfe Helshman
e nmothy Lews - :
-8ul)ject. RE' Dalslng ca

S
W
e e

p: Lor( Koolm

Jro

o m‘mpﬁ)y Lewls :- e
{RE: DAling case %10:251033,9,




ear]y 1ext Jeek and go fﬂ;ough the evldence. ] thlnk you're m!ssfng the:'
as he did. not plead to any o('thelchlld RO he. pled to taping fou Mda 1o,
0 defense. 'do want to .dlscuss.gqme of y_qt}!ﬁasser_tyogg

Lo — o e E b vt bt A & b s a8 Y0 A it e st A ymma € v b= ma ey D v B e 0w .

. Fl'OI\'h Debblel*lelshman . Piwe T T e L
. . 1 Senli Thursday, June 09, 2011258 P A v
i, Tol Lor} Koolgan . e LT
.Sgbject' FW Dalssng ca'"c #10 2510.739 SIS

Thls [s from Mlke ,,,duh

Ft‘OiU' Mike Ames. -~
_ Senl: Thusday, June 09, 2011 12 )7 P

Toi'Debble Heishman | ..
bubJeqL' RE: Ddlsir)g c«se #10 25103"

No, it app eared that he was the (;ompulqr pe:son. There Is no v 'ay you cﬁn get by the defense that she wilt use
which.will he, it was him: ang «especially nowy that he Is pleadfng to 16 I could easily link him to the,chiid porn but
nok her, N way do} want to go back {nto that case.to lgok for SOUIELh'nQ that1 cannpt prove. Deﬁnately na linl, =
_to he,r{an hgjchlld porn other than that ona pictu re but we, can't see her 50 ho.way to prove that either, 1 dld
‘look hard.a the porh that Wwas downloaded from tié Internet and néthing leads back o her, I did labk at that
,,a;_;g]e tp_o, “‘peclally.aftet I found that one p!cture, R

Howdy you fabu!ous compnter guy.
for Jife??!} . : ;
The female is nof beiug so snuu't..l’ros. are wondermv if you were able to te]l lf Lynu Dalsmg Z:ad smy
typo of account o ﬁles o the computex s so e, can ch m'ge her with the possesswn plso.
Thanks . . | "o, i
Gl ﬂ]t?l?ly . RN . -
(Dn;ec!we QJ. J{mf tuan n~205
@ierce Connty Sheriff !
| Special Assauft Unie "

-930 Tacona Ave So

‘Gucond, WA 989047 TTE
2537987743, 0




Appendix F: Richmond Declarations for “PIE”
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FILED

"13JUL 17 AN 11256

KING COUNTY
9 SUPERIOR GOURT CLER
. EFILED
4 CASE NUMBER: 12.2-08659.
Tudge Beth Andiug
Depariment 35
4 .
Motlon Dater July 22,2013 |.
5 Without Otal Argument
6 : '
; IN THE SUPBRIOR COURT OF THE STATE OF WASHINGTON
. IN AND FOR THE COUNTY OF KING
of] LYNNDALSING, ©o | Mo, 122-08650-1 kT
1o Plaintiff; -
" vs, : DECLARATION OF JAMES p,
. . RICI'IM.OND N OPPOSITTON TO AMES'
12 OTION FO AND
PIBRCE COUNTY, A MUNICIPAL Coansy FOR ATTORNEY FBES
13]| CORPORATION, :
(, 14 Defendam.‘J
' 15 ~ ’ .
1, James P, Rlohmond, dectars that ¥ amy over the age of 18, have personal knowledge
16 o . . '
of the maiters st foxth below, and I am compsten| to lastify to (he mattess stated herein,
17 ' :
i L This declaration supports the County's oppostilon fo Mr. Ames' request for
19 éttomey fees. Mr, Ames'and hils attorney, Joan Moll, filed deofarations and bilefs to support
20 plalntiff Lyan Dalsing's molios to compel production of work produict, Mr. Awmes copled
21 County e-malls Ihat were sent and/or recelved through lils County e-mall aceount and then
22 sent those County e-malls to his home e-mail address, Mr, Amos copied the Conmy'e-mnils
23 ||~ and detivered the County e-mails to his private altorney, Mell, ’mosé are among the same e-
2410 mails that the County produced to the plaintiff or withheld and lsted In & protection log,

25

DHECLARATION ORJAMUES P, RICHMOND 1N OPFOSITION (0 AVMES Pizrce County Prosesuilng Alomey/Civil Divisisn
MOTION FOR ATTORNBY FEES AND COSTS » ) - 935 Tecamma Avenne Soull; Solle 30
Dalilng DeclIPR Ambs Mol Fees.doox Tecoroo, Washlaglon 98402.2166

KNT

Covse No 122656501 KNT " Mln Office: (353)798:6232 .
. W Faxt (253) 7986713
: . ’ & G2344
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A T S

10

H

12
13

Y

15
16
17
i8
19
20
21

22

23

25

2. Mr, Ames' reply decloration in support of his mption 1o compel payment of his.
allomey's fees and costs contalns false assenlons nmde under oath about Mr, Ames'
[meractlons with the Proseentor's office,

3 M, Ames altended a meeling on Qctober 16, 2012, at the Civll Prosecutor's
Office with Deputy Prosecuting Altarneys Jason Ruyf, myself, and paralegal Ct;andra
Zimmemay, Mr. Ames falsely siates he mmed over to me County e-malls th;lt would "elear
hls name and his dopartment," Mr, Ames d:d not deliver or dlscuss e- maﬂs at that meetlng,
sven though he did later provide me othier related records, At no time during that meeting d1d
we discuss that there wese supposediy ”exculpatory" e-malls or that Mr, Ames was aware of
Informatlon that would be considered oxeulpatory. Idld not say '(but a Lozl Koolmnn ¢-mail
would “cleas hini of any wrong dolng In the case” or that Y wo\ald ses lo it that "It was turned
over as pait of discovery” Compare Ames Declaration, P aragmph 1,5120-24, June 13, 2013,

4  The pardcs to thls clvil Iavvsult exuhangcd Numerols communicwuons about

platattff's discovery requests and Plefce County's objections and rosponses, Asa hon-party

wituess, Mr. Ames was not part of those cospm'umcm fons, For example plalaliffs Request for

Prodﬁc!io:; {RFP 5) asked for",,, (ha eniive Piex'ce County Sherff’s Departinont B‘des ot
and went on (o rcquest specific information, includl.ng sralls, about the investigation of
Michael Dalsing, Lyrm Dalsing, and Willlam Maes In thel criminat case, Tbatrequest Was '
objected {o by Pierce County and led the County and the plajatlff to meet and confer sevem]
limes abont discovery, i ‘

5 InsSepiember 28, 2012, Iettcr to Pieree County, plalntl(f's a(tomoy, Fred
Diamondstone, summasized the chronology of discovery requesis and Usted "Discovery

Requess al Issue." That letter is attached as Exhibit A, E-malils wers conspionously not on

DECLARATION OF IAMES P. RICHMOND N OPPOS)T{O\’ TO AMUS * Pitcs Couary Plosccunng:mom)lmm Dlviston
MOTION FOR ATTORNBY FEES AND COSTS 953 Tacorts2 Avenos South, Solte 30
Dalstng Dec) JAR Ames ot Peasdocy Tacorms, Woshington 984022160

. Ceuze No 12:2.083659-} XNT R Maln Offles: (253)798-6732

W" Faxy (253)398.6213 BREAEDA D
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10

12
13
14
15
16

17

138
19

20
21

22
23

24
25

W8 a2 oy o,

> Deolaratién; B, A. The deposition preparatlon did not include n discusslon gr review of

Dep. at 79:(8-25; 80:1-16, The “particular photograph® was alleged in the Dalsing compainf

Ceuse No 12:2:08659.0 XNT B By ] .
/{// P (253) 7193671 a0

Dismondstone's discovery requests "at issue.” M. Diamondstone asked for the following

documents; "Bmployment Applicatlons, Probnllonxcwaws,iﬁcaluing.Matedals,-Eyalmﬂons,_—___.

Commendatons, and Discl plinary Rccords.
) ‘6, In preparation for Michael Alnes' deposition, Deputy Prosecntor Jason Ruyf
and Talso met with Mr, Ames at the computdr lab on Febnzm'y 7,2013, We dlscu.ssed the hct

that he yas a witiess and not a paﬂy. We revlewed M, Ames' Inoldent reports thil detalled

whatMl Ames discovered as part of his compulel forensle invesﬁgaﬁon. Wo reviowed a set

of deposition guldellncs T provided, Those gllidelmes staled: “If Adviscd Not To Answerby

Zour Counsel, Do Not Answer Byen If You Belleve the Answer Woutd Be. Hemfuf. Ifyon

Jeel the advlce was erroneous, reqitest a break lo coiferwhih counsel" See Ames July2

County e-nalls,

(A At his depositlon M., Ames did nol réquest a bréak (o mee't anci confer aboul
errone_ous advice, Mr, Ames did not express nhy concem that he was not being' au;)\ved to
"elonr his name" nor did he c‘(press any concerns abou[ the County's work produc! objecdons

8, v, Ames was nJlowed to answer qu estlons durhig his deposllion for more
than six hours, as reflected fn 150 pages ofqusstions and answers aboul M: Ames' "lhnlted
role In thxs Inyesngatlon " Ames Dep at 149:3.13,  aliached herezo as Bxhibit B,

<9, Al Mr. Ames depos!(ion AUmerous quesflons were asked about that “paxﬁcu]ar

photograph." Mr, Ames testifled that the "pamcular photograph” was not Ms, Dalsing, Ames

1o have beon oistakendy Icléntiﬁed as Ms, Dalsing, In is answer, Plerce County.zidmmeg! the .

photograph was nol Ms, Dalsing,

DECLARATION OF JAMES P, RICHMOND OPPOSITION TO AN(ES” Pitrce Coun(y Progzeuling Attomey/Civil Dlvisloa
MOTION FOR ATTORNBY FE2S AND COSTS 3 955 Tacoma Avenas South, Suits 301
Dalsing DRl JPR Ames Mat Fessdocx - . Teboma, Washinglon 934002120

g Mein'OMless (253) 293-6732

AAR31L3
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1 10, Mr. Ames' statement that the Proseeytors sgreed a eevtain e-mall was
2 "excu}palory" and would be “turned over” (g nol only vntsue.hyt affimalively disproven by
the deposition rocord. At Mr, Ames' deposition, when asked what docunents Mr, Ames

reviewed lo prcfmrc for his deposition, the following colloguy took place:

Q You mentoned at some point thls mor
recolved from Debbie Hels{lmﬁ)t about
wantlng you io process Some computer.

1]

3
4
N
6 teview any documents?
7
8
9

eroalls in this case boside that?

From?,

From anyone other .-

Other than -- from Debble, idfd.

A

Q

A

'Q Pr'om Debble, you didy
A Yeah, .

Q

least that you receiveq Lrom Debbie?

be there,

Q Im not sure exactly what we asked for,
emails, So,,,

A Yes,

DHCLARATION CFJAMES P, RICIMOND IN OPPOSITION TO AMas'
MOTION FOR ATTORNEY FEES AND COSTS . LN .

Dalsing Decd JER Armes Mol Feasdotx

Causs No 12.2.08659-1 KNT

579

Q By M, Dlamondstone) In preg;m'mg for today's deposition, dld you
A st my case reports,” Then the revlew of materdal 1 had to complle for
you, for your oxpert, that's prolty much f, .

Ung some emails that you had
her getilng awarrant and
+ Bid you recslye anyother '

Where ate the emalls thal-you and Debbie may have exchanged or at '

A They should be in yourdis¢overy, I mean the County archlves
everything, So ifyou did a diseovery for the emalls, all of them should

ButThaven't seen any of the

A There was maybe oaly one ot just a covple. Tknow we talked by

22

2 phons, But I know there was il least one or (wo,

" Q. Withount gett!}lg into the content of any email, did you have any emal
;‘,5 communications with the peosecniors office?

Pitres Conty’ Proseevting Altomep/Civit Dlvison
933 Tatama Avenve Soulh, Soite 301 .
Tacorna, Washinglon 984022164
Moln Offtcar (253)798.6732
Faxs (253)793+4713
BABARR2[1 Y
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1 Q And again withont get'th‘lg Into the content of those ematls, do yon
know the approximate date frame on the emalls? .

A~ The only communiation I had with thent was i -- wovld haye been in
" June 2011 (o the bestof my vecoltection, ) , .

Anes bep al 145118-25 ang 146:1-21 (emphasis zi_dded). Burther evidence that ematls Were'
ﬁot reviewed-or discussed is the fact Mr, Ames stated he Thuifed his review (o his case reporis
and the mirror fmages of the c;)nupulor hard dn:vcs pros;lded to plaintiff's com'pyter expezt.'

. 11. " Dudag Ames' deposltion, the patles agreed thero weras work product

objgéuons by Plesce County that Judgo Andrus nceded to "sont ouL" Thetofore Mt Ames'

o ‘o ~ <N (¥ B W ™

deposition was continued for the limlted PUrpose of answering potenilal questions about the

.

County's work product objections, M, Ames Was told by M, Dismondstons he Lad nothing

furiher that dry bui expected that, "further Inquiry from us wii} probably be lmited to those

subjects.,.” .
MR, DIAMONDSTONE; Let me cheok with Mr, Woodloy,
THE WITNESS: Okay, '

* MR, DIAMONDSTONE: My, Ames, I have nothing else today, And I
say “today "becavse, as Youknow, we've some Issues that we need a
Judgs to sort ont on some questions that we weren'( perml(ted (o gel
Into with you, And we will likely also have questions for you
concerning Bxhiblt No, 67, 1 have seen Bxhiblt No, 67 that was In
ovidence, And1 need fo sea how tha real No, 67 looks as opposed o a
photacopy that we have that's marked as Bxhibit 9 in this caso, Byl 1 !
expect that furtber Inquiry frong us will nrobably be Hmited to those.
stibjects, . ’

18
20

21 L .
Ames Dep at 149:10-25 through 150:1; M, Ames was present during thls ‘cowersauon:

22 .
12, Atoothme following the deposition did Mr, Ames ask me ariy questlons aboul

23 .
Py "what had fust ranspived and what if any vepercussions covld apply to {him] for not
25 answering.” See Ames' July 2, 2013, Dec,, 1.4.
’ 2

DECLARATION OF JANES P, RICHMOND IN OPPOSITION TG AMEBS* Plerce County Prosesuiing AMomey/Civil Divivtos

LIGTION FOR ATTORNGY FEES AND COSTS - § 935 Tecomm Avenpy Soulh, Sulte 301

1a1sIng DIcHIPR Ares Mot Feas doex Trcoms, Washington 984022160

Cavse No 12-2-08659-1 KNT . F}:ftzn 8?};“195723{ 3193-6732
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13

conclusion gid My, Arnes express ay-concems that ho was bolng prevented ﬁom "claaring

erroneous advice may have been gIVen at s deposition was when his ftloruey, Ms, M;sll

‘Were protec(ed by altomey/cﬂent privilege and she would uol share with the County Ames

3. Aftey Mr, Ames' deposition, Febutary 14 2013, M, DJamOnds(one firs
equested the County e-moi Is, On February 22, 2013 a 26(1) dlscovery cont’orence bedween
the named parties was held on the production of County e-malls, The County agreed 16
Produce e-mails between Investigators but objected 1o produce e-malls (o or from prosecutors
bascd on work product and produced & protectlon log listing work product documents, .
Mr Ames lndependently mpd under seal the vely samge e-malls that tho County pzovlded fo
pl'dnliff or objected to,

14, The ar(ached Hst of obfecied to work produc( questions demonsmtes that the

County has been conslstem In asseniing work product, See Ex, B, Ames Dep‘, P. 3¢ It further

conflrms Mr. Ames did uof express any econcorns that the advlce not to angwer qucstlons was

ereoneous or that he thought the County's assertion of work produet was GITOneoVs,

Mr Ames never asked for a brenk to confer, Nelther during the deposition ugr af Its

hls nmue” and the name of h[s dcpnrtment ot from "tostifylng Iatthully,”

15, Thefst tlmo the Counly was awars fhat My, Ames v/as concerned thal

confacted the Prosecutor's Ofﬁce on Febnmry 21, 2013, and announced sho was ent exiug an
appaamnce for Mr, Ames, M, Ruyf and ¥ asked but Ms Mell deetlned (o explain, what

M, Ames' concorns wers, Ms, Mcll Instead alleged that hab conyeérsations with Mr, Amos

concerns or the basis f‘or n olmmed pdv)lcge
16,,  Without explanation fi appears Mr. Araes-ac(ually ‘soughl Ms. Mell's

Independent representation two months before his doposition for unknown roasONs tven

DECLARATION OF sAMES P, RICHMOND 1 OPPOSITION TO AMES Pitrce Counry Prosecutng Akomey/Civil Divsilen
MOTION FOR ATTORNGY FEES AHD COSTS+ 6 955 Tecoma Avinue Seuth, Sults 301
Dalslng Deel JBR Asmis bos Pees.doex Tecoros, Washlogton 984024 60
Couse No 12-2:08650.] KNT . Hala Ofﬂ&. (253} 793.6732
M Fax: (253)798.6713 ae
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. though ho stales he sought independem advlca after his deposi hon Sea Sub, #190: 74213

Aries Dec, at 2. Mr, Ames secks 10 5o pafd fora Decembey 8, 2012, consultation with Ms,
Mell as part of his motion lhree months laler to seal records,

17, Befors Mr. Ames filed his Motlon to Seal on March 12, 2013, Ms, Mell did

not "meet nnd confer” with the Prosecmom Ofﬁcc. Similarly, aCR 26(i) conference did not

take place befors the fnstant molion for attormey fees (o be pald on bebn}f of anou-party .

" wltness despiis the fact that I previously pointed out 10 Ms, Me]l afler Anygs' motion to seal

was filed that CR 37(ay expressly statcs that the monon will only be consxdercd Ifthe moving
party makes “a-showing of compliance with nuls 26(i)," '

. f9. Allnched as Bxhibit B aro lewe and correct coples of (he c.over page ang p'a:ges
3-4,.71-80, 96-98, 130-132, and 145-151 of the Deposition Upon Oral Bxamfnc\non of
Detegtlvo Mike Aines taken Fcbrunry 14, 2013,

I declare vader penalt yof padluy of the laws of the Siate of_Waslxhxgtdn the foregolng

lo be trwe and ¢orrect, .

EXBCUTBD this 17th diy of July, 2013, at ’I‘aconia, Plerco County, Washington,

S/ TAMES P, RICHMOND _
JAMES P, RICHMOND

DICLARAIION OF JAMES P, RlCIlMO\lD 4 OPPOSITION TO AMES PmccCounrﬂ‘m(«ul)ngAnom'y:C\wl Dlvislon
MOTION FOR ATTORNSY FuIES ANDCOSTS 7 935 Tacoma Avenac South, Sulte 301
Dalslng Dech JPR Ames Mol Feesdoe . Teeoms, Weshlogton 98402-2140

: . diisln Offics: (253)798.6732

CavseNo'12.2. 03659-1 KNT )
&
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PIERCE COUNTY,

May 12 2014 1

IN COUNTY CLEF

K'S OFFICE
[VASHINGTO!

1:54 AM

KEVIN STPCK
COUNTY Q.ERK

NO: 13-2-1

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

MICHAEL AMES,
NO. 13-2-13551-1
Petitioner,
Vs,
DECLARATION OF JAMES P.
PIERCE COUNTY, RICHMOND
Respondent.

I, James P. Richmond, declare that I am over the age of 18, have personal knowledge
of the matters set forth below, and I am competent to testify to the matters stated herein,

1. I am a Deputy Prosecuting Attorney assigned to the Civil Division of the
Pierce County Prosecutor's Office, I represent Pierce County in the matter of Lynn Dalsing v.
Pierce County, King County Superior Court Case No. 12-2-08659-1. I have been an attorney
for 32 years.

2 In preparation for the civil case, I met with Michael Ames on October 12,
2012, and discussed the police reports and Ames’ computer forensic investigation. There was
no discussion at that meeting about the June 9, 2011, email exchange involving Ames, Det.
Heishman, and Deputy Prosecutors Lori Keoiman and Tim Lewis in the criminal case, Ames
forwarded the June 9, 2011 email exchange to me on Octo'ber 18, 2012, nearly a weck after

our meeting. There was no cover memo or other explanation for forwarding this material. I

DECLARATION OF JAMES P, RICHMOND - | ’ Picree County Prosecuting Attorney/Civil Division
Jim Richmond dec .docx 955 Tacoma Avenue South, Suite 301
Cause No 13-2-13554-1 Tacoma, Washington 98402-2169

Main Office: 12531 798-6732
o187

B551-1




th B W N

v 00 N N

10
11
12
13
14
15
16
17
18
19

20

21
22
23

24
25

reviewed it, considered it to be attorney work product, and retained it with other materials
pertaining to the litigation. Contrary to petitioner’s repeated claims in the current case, I have
never denied receiving the June 9, 2011, email, Instead, I stated that it was not given to me at
the October 12, 2012 meeting,

3. Rather than raising his concerns with me or others in my office about work product
objections made at Ames' February 14, 2013, deposition, Ames consulted with attorney Joan
Mell, who telephoned me on February 21, 2013, and announced that she was representing
Ames and that there was an "unresolved conflict." When asked to explain the unresolved
conflict she stated that attorney-client privilege prevented her from discussing the details that
gave rise 1o her claim that there was an unresolved conflict. Ms. Mell cut the call short
claiming she had a client appointment, leaving me without an expla.nation.

4, Thep, in an effort to have Pierce County pay attorney fees he owed Mell, Ames
filed in the Dalsing civil case a 7/13/13 declaration which falsely included the following at
paragraph 1.5:

Mr Richmond told me that the email I turned over to him from Lori Kooiman

in October 2012 was "exculpatory” regarding my involvement in this case. He

also told me that it would clear me of any wrong doing in the case and he

would see to it that it was turned over as part of discovery.

I was astonished to read this as I had never told Ames any such thing,

5. On July 17,2013, I filed a responsive declaration stating at paragraph 2, "Mr,
Ames' reply declaration in support of his motion to compel payment of his attorney's fees and
costs contains false assertions made under oath about Mr, Ames' interactions with the
Prosecutor's office,” This declaration was to become one of the documents which the
criminal division of the office later determined was potential impeachment evidence

concerning Ames, because it constituted a deputy prosecutor directly challenging the officer's

DECLARATION OF JAMES I, RICHMOND - 2 Pierce County Prosecuting Attorney/Civil Division
Jim Richmond dec .docx 955 Tacoma Avente South, Suite 301
Cause No 13-2-13551-1 Tacoma, Washington 98402-2160

Main Office: (253)798-6732
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credibility, I discussed Ames' falsehoods in detail in later paragraphs of that declaration,
Ames' claim that we discussed the referenced email exchange and that I told him it was
"exculpatory" as to him is absolutely untrue.

I declare under penalty of perjury of the laws of the State of Washington the foregoing
to be true and correct,

EXECUTED this 12th day of May, 2014, at Tacoma, Pierce County, Washington.

MARK LINDQUIST

mezﬁey

JAMES P. RICHMOND !
State Bar Number 15865

Pierce County Prosecutor / Civil

955 Tacoma Avenue South, Suite 301
Tacoma, WA 98402-2160

Ph: 253-798-4265 / Fax: 253-798-6713

DECLARATION OF JAMES P, RICHMOND - 3 Pierce County Prosecuting Altorney/Civil Division
Jim Richmond de¢ .doex 955 Tacoma Avenue South, Suite 301
Cause No 13-2-13551-1 Tacoma, Washington 98402-2[60

C () ‘ &7 Main Office; (253) 7986732
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IN COUNTY GLERK'S OFFICE
PIERGE GOUNTY, WASHINGTO!

May 122014 1

KEVIN ST!
COUNTYC

11:54 AM

DCK
L ERK

NO: 13-2-135651-1

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

MICHAEL AMES,
NO, 13-2-13551-1
Petitioner,
Vs. :
DECLARATION OF DEPUTY
PIERCE COUNTY, PROSECUTOR LORI KOOIMAN
Respondent,

I, Lori Kooiman, declare that I am over the age of 18, have personal knowledge of the
matters set forth below, and I am competent to testify to the matters stated herein. .

1. I am a Deputy Prosecuting Attorney assigned to the Criminal Division of the
Pierce County Prosecutor’s Office. I have been a Deputy Prosecutor with the Pierce County
Prosecutor’s Office for approximately fourteen years. I have tried numerous criminal cases,
including sexual assault, murder, robbery, and many other crimes.

2. 1, along with Deputy Prosecutor Timothy Lewis, represented the State of
Washington in the matter State of Washington vs. Lynn Dale Dalsing, Pierce County Superior
Court Case No. 10-1-05184-0.

3. In December of 2010, Lynn Dalsing was originally charged with child

molestation in the first degree and sexual exploitation of a minor. Based upon the police

DECLARATION OF DEPUTY PROSECUTOR Pierce County Prosecuting Attomey/Civil Division
955 Tacoma Avenue South, Suite 301
LORI KOOIMAN - 1 Taconta, Washington 98402-2160
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reports provided to me, as well as verbal representations by Pierce County Sheriff's
Department personnel, I drafted and signed the declaration for determination of probable
cause,

4, Gary Clower was the criminal defense attorney who represented Lynn Dalsing
in the criminal case. He fails to acknowledge this in his April 23, 2014 declaration,

5, Some of the stock declarations filed in support of the petitioner’s motion for
reconsideration of the order on attorney fees include the statement, “I understand this case
was set in motion when the Prosecutor’s Office withheld dispositive exculpatory evidence ina
criminal case from the defense.” This “understanding” is completely wrong.

6. The declarations fail to specify any “dispositive exculpatory evidence,”

7. The declarations fail to specify a criminal case, but appear to be referring to
State v. Lynn Dalsing.

8. There was no “dispositive exculpatory evidence” in State v. Lynn Dalsing.

9. Lynn Dalsing is currently charged with two counts of rape of a child in the first
degree (as an accomplice), three counts of child molestation in the first degree (as an
accomplice) and three counts of sexual exploitation of a minor. Attached as Exhibit A is a true
and accurate copy of the amended and re-filed information and supplemental declaration for
determination of probable cause in the same case,

10.  All evidence I was aware of, inculpatory and exculpatory, was disclosed to
Lynn Dalsing’s criminal defense attorney Clower,

11, Onorabout June 1, 2011, Clower contacted me and told me he believed fhat
the adult woman posing with a child in a pornographic photograph was not his client, and that

he was informed that the photograph was part of a known series of child pornography. By this

DECLARATION OF DEPUTY PROSECUTOR Piesce County Prosecuting Attomey/Civil Division
LORI KOOIMAN -2 955 Tacoma Aventie South, Suite 301

Taenma Washineton QR4O2-I16N
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date, Clower possessed a copy of the photograph. A police report I reviewed for charging
identified the woman in the photograph as Lynn Dalsing.

12, OnJune9, 2011, Ireceived an email where Ames mentioned the difficulty of
identifying Lynn Dalsing in the pornographic photograph because the face in the photo was
not visible. This was apparent from the photograph itself, which Clower already possessed.
In this email Ames also stated he had failed to connect Lynn Dalsing to the seized home
computers containing child pornography.

13.  When I learned that Ames failed to connect Lynn Dalsing to the computers that
contained child pornography, I provided that information to Gary Clower. I told him this over
the telephone and in person,

14.  Lynn Dalsing was never charged with possession of child pornography.

15.  After Ames failed to do follow up on the photograph in question, I contacted
the Tacoma Police Department and asked them to send the photograph to the National Center
for Missing and Exploited Children to determine whether it was from a known series of child
pornography.

16,  OnlJuly 13, 2011, I received notice that the photograph was from a known
series of child pornography and therefore did not depict Lynn Dalsing.

17.  OnJuly 13, 2011, Deputy Prosecutor Lewis ﬁl.ed a motion to dismiss without
prejudice in the Lynn Dalsing criminal case, pending further investigation by law
enforcement, Attached as Exhibit B is a true and accurate copy of the July 13, 2011 motion
and order for dismissal without prejudice in State of Washington vs. Lynn Dale Dalsing,
Pierce County Superior Court Cause Number 10-1-05184-0,

18.  Subsequent to the dismissal, further evidence was developed in the Lynn

DECLARATION OF DEPUTY PROSECUTOR Pierce County Prosecuting Attomey/Civil Division
955 Tacoma Avenue South, Suite 301
LORTKOOIMAN -3 Tacoma. Washington 98402-2160
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Dalsing case, including a report by an expert that connects Lynn Daising to seized computers
from the Dalsing home.

19.  The expert’s investigation of Lynn Dalsing’s computer completely undermines
Ames’ prior claim that the seized home computers could not be connected to Lynﬁ Dalsing,

20, Other additional evidence includes a report from a counseling session where
Lynn Dalsing’s daughter discloses that her mom walked in on her dad [Michael Dalsing]
taking pornographic photographs of her, Dalsing’s daughter said she knew her mom knew
what her dad was doing to her and “she felt sad and betrayed.”

21, Michael Dalsing was a convicted sex offender and Lynn Dalsing knew this
when she allowed him unsupervised access to her daﬁghter.

22.  OnlJuly 29, 2011, Michael Dalsing pleaded guilty to three counts of rape of a
child in the first degree, child molestation in the first degree, and child molestation in the third
degree naming multiple victims,

. 23, OnMarch 28, 2014, Lynn Dalsing was charged with two counts of rape of a
child in the first degree (as an accomplice), three counts of child molestation in the first
degree (as an accomplice), and three counts of sexual exploitation of a minor,

24.  On April 10, 2014, the court found probable cause for the charges. Attached as
Exhibit C is a true and accurate copy of the court’s finding of probable cause in the same case.

25. OnMay 7, 2014, I reviewed a transcript of an interview between Mike Ames
and Jeffrey Coopersmith that was recorded on April 1, 2013. During the course of the
interview, Mike Ames talks about a meeting he had with me and Deputy Prosecutor Timothy
Lewis on June 13, 2011, regarding the Dalsing case. During the course of the interview, Ames

made many false statements about his interactions with Tim Lewis and me,

DECLARATION OF DEPUTY PROSECUTOR Pierce County Prosecuting Attorney/Civil Division
955 Tacoma Avenue South, Suite 301

I."ORI. K OQIMA_N- 4 Tacoma Washinoton 98402-2160
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I declare under penalty of perjury of the laws of the State of Washington the foregoing
to be true and correct,
EXECUTED this 12th day of May, 2014, at Tacoma, Pierce County, Washington,

MARK LINDQUIST
Prosecuting Attorney

~~TORI KOOIMAN
State Bar Number 30370
Pierce County Prosecutor / Civil
955 Tacoma Avenue South, Suite 301
Tacoma, WA 98402-2160

DECLARATION OF DEPUTY PROSECUTOR Pierce County Prosecuting Attomey/Civil Division
LORI KOOIMAN - 5 955 Tacoma Avenue South, Suite 301

Tacoma. Washinaton 98402-2160
07U
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IN COUNTY CLERK'S OFFICE
PIERCE COUNTY, WASHINGTQ!

May 122014 1

KEVIN 8T
COUNTY C

11:64 AM

CK
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NO: 13-2-13651-1

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

MICHAEL AMES,
NO, 13-2-13551-1
Petitioner,
VS,
DECLARATION OF DEPUTY
PIERCE COUNTY, PROSECUTOR TIMOTHY LEWIS
Respondent.

I, Timothy Lewis, declare that ] am over the age of 18, have personal knowledge of
the matters set forth below, and | am competent to testify to the matters stated herein,

1. I am a Deputy Prosecuting Attorney assigned to the Criminal Division of the
Pierce County Prosecutor’s Office, I currently head the Misdemeanor Unit of the Prosecutor’s
Office, supervising 34 employees. I have prosecuted many types of crimes, including murder,
‘'sexual assault, burglary, and many others. [ have been a Deputy Prosecutor with the Pierce
County Prosecutor’s Office for approximately eleven years.

2. I, along with Deputy Prosecutor Lori Kooiman, represented the State of
Washington in the matter Stare of Washington vs. Lynn Dalsing, Pierce County Superior
Court Case No. 10-1-05184-0.

3. In December of 2010, Lynn Dalsing was originally charged with child

DECLARATION OF DEPUTY PROSECUTOR Pi¢ree County Prosccuting Attomey/Civil Division

TIM . 955 Tacoma Avenue Soulh, Suite 301
- OTHY LEW.I.S ! Tacoma, Washinatc:n 98402-2160
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molestation in the first degree and sexual exploitation of 2 minor,

4, Gary Clower was the criminal defense attorney who represented Lynn Dalsing
in the criminal case. He fails to acknowledge this in his April 23, 2014 declaration,

5. Some of the stock declarations filed in support of the petitioner’s motion for
reconsideration of the order on attorney fees include the statement, “I understand this case
was set in motion when the Prosecutor’s Office withheld dispositive exculpatory evidence in a
criminal case from the defense.” This “understanding™ is completely wrong,

6. The declarations fail to specify any “dispositive exculpatory evidence.”

7. The declarations fail to specify a criminal case, but appear to be referring to
State v. Lynn Dalsing,

8. There was no “dispositive exculpatory evidence™ in State v. Lynn Dalsing,

9. Lynn Dalsing is currently charged with two counts of Rape of a Child in the
First Degree (as an accomplice), three counts of Child Molestation in the First Degree (as an
accomplice) and three counts of Sexual Exploitation of a Minor, Attached as Exhibit A is a
true and accurate copy of the amended and re-filed information and supplemental declaration
for determination of probable cause in the same case.

- 10.  All evidence I was aware of, inculpatory and exculpatory, was disclosed to
Lynn Dalsing’s criminal defense attorney Clower.

11.  Onorabout June 1, 2011, Clower contacted me twice and told me that he did
not think that the adult woman posing with a child in a pornographic photograph was his
client, and later stated that Michael Dalsing told him that the photograph was part of a
preexisting series of child pornography. By this date, Clower possessed a copy of the

photograph. A police report identified the woman in the photograph as Lynn Dalsing,

DECLARATION QOF DEPUTY PROSECUTOR Pierce County Prosecuting Attorney/Civil Division

955 Tacoma Ayenue South, Suite 301
EMOTHY LEWIS-2 " Tacoma, Washington 98402-2160
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12, OnlJune9, 2011, I was copied on an email where Ames mentioned the
difficulty of identifying Lynn Dalsing in the pornographic photograph because the face in the
photo was not visible, In this email Ames also stated he had failed to connect Lynn Dalsing
to the seized home computers containing child pornography,

13, Lynn Dalsing was not charged with child pornography.

14.  OnJuly 13,2011, 1 filed a motion to dismiss without prejudice in the Lynn
Dalsing criminal case, pending further investigation by law enforcement, Attached as Exhibit
B is a true and accurate copy of the July 13, 2011 motion and order for dismissal without
prejudice in State of Washington vs. Lynn Dale Dalsing, Pierce County Superior Court Cause
Number 10-1-05184-0.

15,  Subsequent to the dismissal, further evidence was developed in the Lynn
Dalsing case, including a report by an expert that connects Lynn Dalsing to seized computers
from the Dalsing home,

16.  The expert’s investigation of Lynn Dalsing’s computer completely undermines
Ames’ prior claim that the seized home computers could not be connected to Lynn Dalsing,

17. Other additional evidence inciudes a report from a counseling session where
Lynn Dalsing’s daughter discloses that her mom walked in on her dad [Michael Dalsing]
taking pornographic photographs of her, Dalsing’s daughter said she knew her mom knew
what her dad was doing to her and “she felt sad and betrayed.”

18,  Michael Dalsing was a convicted sex offender and Lynn Dalsing knew this
when she allowed him unsupervised access to her daughter.

19,  OnJuly 29,2011, Michael Dalsing pleaded guilty to three counts of rape of a

child in the first degree, child molestation in the first degree, and child molestation in the third

DECLARATION OF DEPUTY PROSECUTOR Pierce County Prosecuting Attorney/Civil Division
TIMOTHY LEWIS -3 953 Tacoma Avenue Soulh, Suite 301

Tacoma, Washington 98402-2160
(7 159¢é
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degree.

20,  On March 28, éOl 4, Lynn Dalsing was charged with two counts of rape of a
child in the first degree (as an accomplice), three counts of child molestation in the first
degree (as an accompiice), and three counts of sexual exploitation of a minor,

21, On April 10, 2014, the court found probable cause for the charges. Attached as
Exhibit C is a true and accurate copy of the court’s finding of probable cause in the same case.

22.  OnMay 9, 2014, I reviewed a transcript of an interview between Mike Ames
and Jeffrey Coopersmith that was recorded on April 1, 2013, During the course of the
interviex%v, Mike Arnes talks about a meeting he had with me and Deputy Prosecutor Lori
Kooiman on June 13, 2011, regarding the Dalsing case. During the course of the interview,
Ames made many false statements about his interactions with Lori Kooiman and me.

I declare under penalty of perjury of the laws of the State of Washington the foregoing
to be true and correct.

EXECUTED this 12th day of May, 2014, at Tacoma, Pierce County, Washington,

MARK LINDQUIST
Prosecuting Attorney

TIMOTHY LEWIS

State Bar Number 33767

Pierce County Prosecutor / Civil

955 Tacoma Avenue South, Suite 301
Tacoma, WA 98402-2160

DECLARATION OF DEPUTY PROSECUTOR Piesce County Prosecuting Attomey/Civil Division
TIMOTHY LEWIS -4 955 Tacoma Avenue South, Suite 301

Frmcenn M 39 0 128661 1 Tacoma, Washington 98402-2160
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_ INTRODUCTION

s

On December 7, 2012, tepresentalives of the Pierce Connty Deputy Sherifi’s Independent

Gulld, Local No. 1889, met with Undersherift” (“U/S") Bileen Blsson of the Plerco County
SherifPs Depariment ("PCSDY) 1o tell her that Detestive Michael Ames wished to filo a
complalut agaf bist the PCSD and the Pierce County Proseonting Attortey's Office ("PAO™), The
complaint related to 2 PCSD investigation, and a PAQ deoislon not to fifo criminal chavges, in
connection, with a Tebruary 2, 2012 classroom inoldent Involying a' teacher at the Kopachuok'
Miiddlo Sohiool in the unlucorporated Ploreo County section of Gig Harboy, The Inoldent, witloh
veas caphured or video by studenfs in the'classroom, involved conduét by studonts and o feashey
named John Rosi direeled ats 13-year old middle school studen; with the {afllals “CK.> At the
-Decembcr\? meoting, the Gyild Yopreseiatlves formed L/S Bisson that Det, Ates was also
requosting an inptepen@ent xoview or investigation of tie Kopachuok Middle Sehiaol Inoldent by

an ouiside Jatv enforesinent agengy asud prosecuting altoney’s office, U/ Bisson xequested that

. Det. Ames submit a vrltton, siged complatnt;

On Deeembor 20, 2012, Det, Anos sphm_i-'tted his vritten, .sfgued complalnt as an
afiachment to an email addressed to U7 Blsson, Det.'Ames? cowplaint wes daled December 12,
2012, but was submitted.by him an December 20,2012, Det, Ames? complalnt stated that lie;

Lo was “requesting a.crminal Investigation Ly an ‘oulsldo State ‘or Pedoral
Law Enforcemant Agenoy lito the handling ‘of the Xopachuck Mlddie
Scheol Case, Pietee, Connty gase number 12-2120313" .

2 “belleve[d] officers al the eXeoulive command level of the [PCSD] along
with exesuitivo level -officers: in thesfPAQ] -conspired to disoredlt-the
loglthunop ,ef.dhe~>qdmlna1~‘eoxng>lajnt‘,ﬁ£cd by GK's parentsagainst
Kopachuck Middle Schoot leacher John Rosl”; g

oliovefd) [thal the PCSD audio,] Invanattenpt t6vassist iy

SRR In-dofendig fpersoval-fiond aad the suspect In this easp-John
Rosi, ereated a fillse acensafion.of ofﬁcfal:misconduct.against\[Dct,?Ames]
and [CK’$ parenls’] attorney Joan Mell” by-Issuing  a-press-release and
conduoling a search of Det, Amog® official, Pleroe County emails for
evidense of “possidle misconduct” by Det, Ames; and

cmalls’and fssued-the prass refease: “Intxetaliation for (Do, Atmes'] fillng -
of a whistleblower complaint agalnst the [PCSD]” in early 2012
coucerning overtime compensation, . .

4. belleved that the PCSD -and PAO sxcculive lovel officers'searehed his

Det, Ames® complnint forthor alleged fbat the following PCSD aud PAO employees voto
knowing partleipants fn “the conspiracy and acls of haras ment and-relaliation” [
ReUAClion Gode T s s % Pieico County EIERITRAIR
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U/S Blsson completed her review of Det, Ames’ complaint aod submitted: a
mémorandwnt (o Sheriff Pastor sumiarizing §t on Janvary 16,2013, On Tebraary 20, 2013, Det,
Amos sont an emall to Shexift Pastor and U/S Blsson asking about the status and timeframe for a
declston. In that emall, Det, Ames added & olain that “[t}he firternal investigation wiilch was
tnftiated, conducted, and conofuded, all without dre process and noflfication {o me and the PGSD
Guild, ¢learly in my opinion was a direct violation of the Plercs County T Data Tnvestigation

‘Polley 117,03 , . Shérdf¥ Pastor responded by emaif on Febraary 25, 2013, statlng that he had *.

forwarded the complaini fo Yuterf Pleres Connly Human Resowrees Direclor Jos Carvlllo
because Det, Ames lad toeds alegations ngalns SEETEETITTINE  C \eil as others on the PCSD
command sigff: v T S

Befeotive Aprt 1, 2013, the Plerco County Human Resources Department (“HR")
retalned Davis Wright Tremaine LEP (“DW.T") to couduct an independent investigation of Dot
Ames’ complabit, HR gave DWT 0 guidance or Instraotions as fo what the ‘owteomie of the

tuvestigation should be,:and participated only by meking wilnesses avatlable, provlding the use *

of an HR confererice room for wilness Interviows, and providiag dochments as requosted, DWT
proceeded {0’ conduel the investigation, as desotibed bolow, The PCSD internal affairs
department (“UAP) aftouded and partiolpated in the Interviews to avoid dupHeation of offort in
the event thit there Is ever a need for an /A fuvestigation. YA had no luput in conuection with

the scops or nature of the Investigation or the questions posed to witnesses at the Inforviows, or |

" with the preparation of this report or lis findlugs and conclustons. No offieial IA avestigation
was opened,es faras DWT Is aware, .

X, ., INVESTIGATIVEPROCEDURE - |

The hwestiation condioted by DWT consigted of reviewing documents and intervi‘e\vlng ,

witnesses, canducling legal research, and preparing (his report, Alt facts oblalned from

revieving dosuments and interviewing witnesses, and all clalms made by Pet, Ames, were -

. consldored in yeaching the findlngs and coiiclusions, even if not specifioally mentioned in thls
" repord, . , ' : - . .

A, Documnents Reviewed

.

{nvestigatibni

8 420-pago set of documents consisting; among other things, of Det.
Ames' wrltteh complaint and atfachments, documents relating to the
overtiine compensattdn matley, . infernal PCSD emalls relevant to the,

matter, and Pierce Conty pollcies and procedures;

1

2. documents provided (o DWT by Det. Ames and his counsel, Joan Moll; as
well as-documents provided by other witnesses; L

DWT reviewed the foflowhxg catq'gories' of documents in conngetion withits - .

2
Repart of lavgstigation
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3 dopumenté provided by the PAO, including the entire PAO file concorning
the Kopachck Middle School Ineidont; '

4, 'yideo faken by stidents present on Tobrnary 2, 2012 fi.l'Ml‘. Rost’s
© olassroom at the Kopachuck M{d_dle School;

5, video ofan August 9, 2012 Interview of CK conduoted by a forensio child
interviewer; and L.

6, nevrs repoils concerning the Kopachuek Middle School matter, .

B, - Witoess Inferviews

.

DWT’s Invesilgation also consisted. of condueting fterviews with 17 wihiesses, All

wilns Interviews were conducted In person, excapt for two foflow up Interview by telephone

‘rande avatlable ‘al s office fir Tacoma, The interviews of PAO personne! were
conducted at the PAO, The one witngss from the Tacoma Police Department (“TPDY) was
Interviewed.in thé ofitee of PCSD I/A, All witncsses consonted to taping of thelr Interviows,
IKTEREIIEM and Ms, Rebecea Stover of the PAO. The tapes Were only roughly

. transorlbed, so portions used in this yeport may:not be presise, The wituesses Interviewed, {a

-alphiabelical order, weres, .

Intervievs Dafefs)
04/01/2013 |
04/01/2013, 04/09/2013:
| 0dftopers . ¢ :
04/01/2013, 0412912613 i
04/0272013
. 04/02£2013, 04/09/2013
04/11/2013
04/16/2013
04/1072013, 04/17/2013
04/02/2013
(B SRR OEY. 8 T 04/11£2013
Det.-Sgt: Michsol Portmenn . 04162013
Sgt, Scott Provost : 04/09/2013 .
" DPA Phlf Sorenson - 04/10/2013 . '
Ms, Rebecea Stover 047162013 '
tiedaclion Govo 1:::::¢ I 04/02£2013 ' .

R Srdcbntr e ey

Lt Rugs Wilder T 040090013

* Reporofinvesiizaticn

and UfS Bisson, Most of the interviews were condncted Jit a conforence room ,
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' detalling'hls overtime hours, whish he submitted with s oladm In Jawary 2012,

WL FACTUAL BACKGROUND
* A The Overtme Mater and Xis Resolutlon .

On Janwaty 5, 2012, Det, Ames, roprasented by Ms. Moll, submilied a-Clatm for

' Damages, fuid a Complalnt of Improper Governmental Astjon pursuant fo Plerce County Code
Chapter 3,14 (Whistleblower Protection),’ The essence of Det, Ames' complatnf was {liat he fisd
not been properly compensated for “nearly, 200 houys” of overtime, Del, Ames alteged that Iy
Juno 2011, PCSD Captain "Brent Bomkamp rofused fo awthorize further overdme for him to
coruplete-training necessary o oblaln cerlification os a Cerfified Rorensic Computer Rxaminer,
while also compleflng his yegular duiy assignuients In fho computer forenslos lab, Dét, Anes

" alleged that from approximately June through Degember of 2012, his immediate supsrvisor,

Detcotive Sergeant Mlchael Portman, together with Capl, Bomkanp, set up an Hlogal angl
unauthorlzed systom whereby Det. Amos and ther PCSD employess under Det.-Sgt, Poriman’s
supervislon would receive compensatory lime off in lew of overiime pay, Durlng lbe second
half of 2012, Def, Awes did yiot submlt overtine componsation slips but instead kept a log

‘

. The PGSD investigated Det, Ames’ allagations coneehling overlimo compensation, The
[nvestigation found that Det-Sgt. Portma had in fact sef Up it unauthorized compensatory tue
system, but that ho did so out of 4 dosiie to get PCSD work doite rathor thax for any vtalioloys or
erimisal reasons, The igwcsﬁgaﬁpu found that Capt, Boinkanp did ot have knowledge of the,
woadthorized syatewm. On Pebruary 10,2012,.as a xpsult of tho Juvestigatlon, Plere Connty and
Det. Ames entoted {nto a Release, Hold Harmless and Settloment Agreoment that lnotuded a
provision granting full overtime compensation in the mmoudt of $12,864 for 200 hows of
overtime work clalmed by Det. Ames. Other PCSD employees also rocolvid overtime
eompensation, Det-Sgt, Portmat rechived diselpline in the form ofa verbal warning, .

B, ThoXKopachuck Middle Sehool Incldont and Investigation

On February.2, 2012, an incident occurred In'the o!assr(;om of feacher Ioh‘n Rosf at the

Kopachuck Middle Sohgol, “The moident oconrred during an approximalely hialf hour porilon of
the studonts’ day known as “Kopatime.” During the Kopatline sesslon on Febmary 2, -various

students, and to some extent M, Rosi, pieked up and
under chalrs, wrote on lis feat, and engaged in other physical activities or handling of CK,

"Mr. Ros! elther stood by or partioipated; elthough al fimes ho told students to stop certain®

! The overtime compensation metter ralsed by Der. Ames may not actually have been & matter covered by Chapter
3,14 ot the Plerce County Code, Sectfon 3.4 4.010(AX4) ofthal chapter dofhies “Iproper goyemmental at (lon” but
oxeludes frons the definltion, smong other things, “vlolatiods of the Plercs Couaty Cods Title 3" and, "aleged
vidtations of egreaments with Isbor organteatlons vader ‘collective bargalulng? Det: Ames® complalnt about
overtimo compensallon \was govemed, at least primarily aygd perhaps excluslvsly, by Seciion 3,52,050 of thé Plerce
Comily Code:(art of Title 3), and by Article S of 4o collective bargatnlng agreement between Plesee County and
Uhe'Pieres Counly Deputy Slier s’ Independent Gulld, L.ocal No, 1889, pet, Ames did ol othec state statutes and
Plecce County Code sections in his overtime complafnt, the applicablilty of which need not bo resolved for pwposos

of this repont,.

carried CK. In vartous posltions, put him

4 .
Repont of tnvestigation 2
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" professlonal sehool personnol, Under RCY 2644.020(1),

activities, Several students 'ca'p{ured these cj,bents on call phone video, The Pesiinsula School

Distelot conduoted an htvostigation, and Mr, Rosi received a 10-day suspension, '

The April 26, 2012 letter of suspeusion from the school ‘diskriol superintendent fo
My Rosf stated: '

This {etter will serve as a'm'prhnand jmposing & ten-day suspension without
pay for your behavior on February 2, 2012, ' . ’

On February2, 2012, as a result of your lask of planning, you allowed
students to engage Jn unstructored activilles which included sevoro horseplay
by members of the ¢loss and during which fme you engaged in no educational
lustwiotion for an enfire olags period.  You futlher participated In, as well. a5
allowed students to engags u, poténtially dangerons Youghhousiug behavior
for Which there was 1o educational value and thers was a serlous potential for
tho injury of ono or inore students, The conduet In question was inappropriale
for & profussional educator and nol reasonably caloulated to serve, auy
{egitimate profcss!ona} or educafional purpose, T ¢

Addittonally, you are divected to engage Jn appropriate olasstoom Jastrugtion
- aud classroom managoment fechniques In the fafure,  You afo ditecled to
"« follow the appropriate classreom ourrioulum aid o Sollow established
" leaming targels ndd a.Josson plaa during sach Instructional day, Piaally, you
are ‘dlreoted fo rofinin from pacticlpating ‘in, or encouraglng students to
partlofpate In, xoughhonsing In the sehool environment,. IS

"+ Neither CK’s payents or tho sehool dislriot reported the incldent to lavs enforcement.
Hovvever;.on July 26, 2012, nearly six monthis aer the ingident, Ms, Mell, noting as counsef for.
CK’s parents, contaoted PCSD Delecllys Sergeant Teresa Berg and loft a voleenadl messago It
whieh My, Mell “advised of & case Involving.n video of 4 thirteen yoar old student bsjng bullled *
by a teacher,”. Del-Sgt, Berg was at that e the supervisor of PCSD's Speclal Asgault Undt,
Det-Sgt. Berg roturned ¥s, Mell’s enil and left a voicemail message the same day, | Ms, Mol
and Det.-Sgt, Berg had two fsther voicersafl oxchanges on July 27, 2012, but wers not ablo o

connect,

© O Tuly 30,.2012, Ms, Mell coutacfed Del, Ames, her former client from the overtine
compensatioh mafter, aboul the Kopachuok Middle Sehool: incident, Dot Ames, who was
assigned: to the computer [ab rather thin PCSD's Speolal Assault Unll, travelled to Ms, Mall's

office the sante day to isouss (he matler With her, Ms) Mell told Def, Awmes. that she belleved .
 that the Febuiary 2 oldsstoom Inoldent constituted abuso and needed to 'bo seporied fo laww
enforcement?  Ms, Mell provided Det, Ames with & Ihwmb drive coutalning video of the

.

2 Under RCW 26.44.030, child ebisp or tteglect must bo reporied to zulhorities by certaln persons, inchudlag
“faJbuse or neglec!' means soxual ,abuse, sexval

exploftatlon,or Injyry of a child by aay person under clrcumstaness which cause hamm to the child's healdi, wellers,
or $a(ety, oxoludiog conduct permiited uader RCW 9A. 16.100; or the negligent ireatniont or maltsatment ofa child

by & pexson responsible for or providing cars to tho chitd, ® Under RO 26.44.020{14), "{nJegMgent trealment or

640
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Febnsary 2 fucldent thel had been ‘downfoaded from the cell phones of stadenls who had been
present in the classroom, Det, Ames took possession of this thwnb difve as wall as additional
documents provided by Ms, Mel, including docusments obtatued pursuantto 3 Publle Records
Act réquest relating to the investigation condunoted by the seliool distriet, The same day, July 30,
2012, Def, Ames interviewed CK’s parents on 4 confdrence catl with Ms, Mell present on the
phone. CK’s parehts advised Det. Ames that théy would coopexate fatly ywith any erinal
investigation and would maka their sotl, CK, avatlable for interviews With law eiforcoment, Det.
Aties prepared a report of his investigation and entered the seport jitfo the PCSD sysfens on
July 30, 2012, The report was approved by Dsl.-Sgt, Berg on July 31, 2012, .

. Later on July30, 2012, Det-Sgi, Betg finally comnected with Ms, Mell by phone,*
Ms. Mell fold Det.-Sat, Bexg that Det, Ames had taken a xoport earller that day, Det-Sgt. Borg

‘disenssed-the investigative aud ohild inferview process with Ms, Mell, and srranged to oblain the

video evidence aud documents from Def, Ames, Det.-Sgt; Berg xeeefved these evidentiary

materials on July 31, 2012, Del,-Sgt, Berg proceeded to tnvestigate the matter by, among other

Usings, obtalning " dosumonts ud Information from M3, Mell; obtalolng documents and

information from the school distriot; Interviowlng' CR?s parents-with Ms, Mell prosent; and,

baving a dpeclalized forenste ohild lntorviower (Corntolla Thomas) interview CK iwile Det.-Sgl,
Berg atid Ms, Mell observed,® Dot-Sgt-Borg also obialned, on September 14, 2012, a Nst of tho

students' ju teacher Jolin Rosl*s class, In connteolion wijth obtalning that Ust, o sehool distrlet .

offleld told Det.-Sgt. Berg that six (0" olght of the students had been contacted by Me Rosts
defense counsel, that al! sfudents and' pacents had béen invited to a meeting about the matter on
-September 13, 2012 but only thres atiended, and that the parents who atlended expressed concom
that their children syould be named In the medla, Tho sohool distrot offiolal also told Det.-Sgt,

" Berg that the distriet had conlabted legal counsel about whsther the Pebruary 2 Ingident was a

mandatory ¥eporting maler, and that “ourrent counsol witl bave the dosumentation,™
Ty Tep ! b \

In Iate S}aptember or eatly Qotober, 2012, f)et,~$gl. Berg sent her Juvestigation ﬁ.Ic to-the
PAQ, Shs did not interview the students In the class other than CK' (through a forensie child
interviewer), although she did reviow, the soliool disteiol’s fuvestigation noles of Inferviews witl

sorae of the students,” Det~Sgt, Berg Jator ekplaiited; I an October 19, 2012 emall vitten fn -

rualtreatment” meails 0 8¢t or B faihues to act, or the cumulétye.offects of a paitery of 'conduc'l, behayior, or
lnactfon, that evldences a serfous distogard of consequences of such magnftude as to constifute a olear and presest
dangor lo a child’s heallh, welfaro, or* safety, ' ncludlog but.not lmled lo condugt prohiblted wuder ROW

94A.42,100," :

> In 1 tetter to PGSD ISHIERITKIIER R 1o o4 Noverabor 9, 2012, bs. Ml stated thiat “Detectivo Berg fdid) not

Sepfember 28, 2012, which Ms, Meil recelved pursuant lo a PRA request i Oglober2012, Det-Set, Berg
Intefyiewved GIC's"parents with Ms, Mell present on August 9, 2012, Det.-Sgl, Berg confimaed that this Interviow
occurred durtng ths DYYT inforviaw ofher. o, . . .

* 1t does not appear that any such documentation was recolved. 'mpre'k disagrecment among the withasses as (o

whellfor-the Febrrary 2 was a mandatory repontly
pursuent (o the sfalo statute, ERIADIIEIQ does not beflevo It was a mandatory

reporting maller, Del-Sgt, Berg bolleves thal the+sehoo distrlet shovld have eported the fucldent to Jay
onforcement so that Jaw enforcement vather than the schidol distdct could hayo mads & Judgment as lo whether the
lncldant violated stale criminal law, Tho question would be whether the Pebruary 2 fneldent rosulled in “injucy® to
CK izt caused “harm” to his “health, vreltars, or safety, !

vas that It should have beeh teported:

- Intervisw the witnesses’ and” sho ‘{did] not Ilerviow the paranis? Accordlng o Det-Sat, Berg’s repit dalod -

. . . 6
Repor of investigation .
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; " connection with Ms, Mell’s PRA. request, that she sent the file “to thé, Prosecutor’s Office

i . without having intorviewed the othex kids n Ihe olass, which will be a mess and invelve search

f i warrants, X want to know a charge Is snpported prior fo continning as T thivk the case hins

3 problems,” Dst-Sgt, Borg explained in for DWT interview that the “problems” chiefly -
consisted of CK's statements durhig s interview with Ms, Thonas, which Ip Det+Sgt. Besg's

view did not support a theory that the Febroary 2 incident constifnled & ceiminal offense, Det~ -

Sgl. Berg also explained that conducting {aterelews of the other students would have involved

cons)dorable fline and distuption, and that she wanted some guidance Fom the PAO before

proceeding, PCSD and PAO witnessss (other than Det, Ames) did not believe that Det~Sgt,

Berg’s deolslon to seok guldance before proceeding with furthor investigation wag uurcasonable

of unusval, Det.-Sgt. Borg did note In ler October 19, 2012 email, wiltten while she was walting -

for the PAO guldance, that “there Is afways the possibility of follow-np.** -

. At the PAO, & a3 4 (holk i reviewed Det,-
Sgt, Berg’s file and 1 t her, consul , Thonas aboul her Interview of CK, and
roviewed videos of tho classtoom ineldent and-the video jnterview of CK, amo

'In a four-page memoranduiy dated November 6, 2012, ERAIREANR

is for oriminal charges against Mr, Rosl or auyone elso, Rumien

e Novembor 6, 2012 memorandum o advise BE ,

deolination so that £ vonid be prepared to fiold any

national medla, which fad shown i '
decision fo deoline prosecution ot

{ . among others, fo solsion:

L' CK nitially told bis riother, when sho say {oxt messages on his photo
refordng to tho olassroom' inofdent on Bebruary 2, that “lhoy wero just
playing around™; . .

local or”
{i5&gmade tha
the followdng reasons, _

2." CK’s parenis told sohool offiolnls on Febru;u-y i6, 20'1?4' that prlor to !hé
February 2 Incldent CK had told (hiém he hated seliool and did not want fo
Hve anymose, and that they made ammangements for CK 1o S0, 8

psychologist ag a xesulty’

3. CK’s fathir told soloo] offiolals that, after viewing. the videos of tho -
Ingldeat, CK'appeared {o be'laughivg, CK’s mother convuented that CK’s
féoial’éxpres:sion:s.“did not losk OK.W CK’s father further stated (hat fom
CK’s perspeotive the eitlre licldent “Vas all fun play,” that he bad no
animosity afler viewing the videos of the incident, that he did noi see
malfoiolis'ntent on the part of the teacher, and that (he [ncldont was “bad
timing® for the teacher beoauss CK “was In odsls ndodefle%tdm'g up (o thé

incident”;, ‘

‘ . 4L ks psychiatrist was aware of lhe classroom fnoident and had reviewed
i ~ " the videos of it but did not report the matter lo CPS as abuse until July 31,
‘ - 2012, after CK’s parents consulled with Ms. Mell; .

7
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" done a favor for Ms, Mell; .

AR rovieved e videos provided by Det.-Sgl, ' Borg and
observed that CX and the (eacher appeared {0 Jaughing and having fun;

ntacted the forensic ohild interviewer on Oolober I,
that CX did not disclose abuse or any'other crimg, andf
that she told CK’s pavents and otvil attorney Immediately afier the
Inferylew that there had been no syeht diselosure from CK; '

The PCSD Investigation was lntlafed by & olvil altomey (Mis, Molf) ahout
five months a@er the‘olassmom inoident;

"M, Moll*confacted Det, Ames, with Whom she had an attorney-cltont
relationshipy® and ’

Yaotors 7 and § would conplicats 4 prosecittion of Mz, Rosi because
defense attorneys conld assert that Ms, MeH worked to hifiato the erinUpal
investigation (0 ald CK’s parents’ pursult of & oivil lawsult, aad that the
PCSD drhwinal tavestigition commenced only beequse Det, Ames had’

* . On November 6, 2012, the PAO jssued 2 pross reloase.annowtolng Its ‘deoision

proseoute Mr,

RedzetonCode:d

v

Ros] or anyone elso, The press release was defalled, and was so simifar to FEEEH
dunonorandum of November 6 that it Is oear that ono was derlved from the other, Tor

oxaraple, the November 6 memorandum contalued the following passage: .

Defense nttor;xeys often assert that a yvicibm’s motive for reporilng

5

- aortme is to facliltate a olvil lawsuit, Here, the investigation was ‘

initialed, by a oivil atfornoy, relained by CK’s pargnis, o '

" complicate mafters, the clvil attorusy reporled the malter to »

.
.

The November 6 press release coniained the followjng, similar prssage:

Pleres Cowlty, Shertfs Department (PCSD) defective assigned to R

investigate computer orlines, who was also this attorney’s client on

an untefated otvil mator,

¢ . ,
Defense altomeys often nssext thal a victhn’s motlve for repotting

.

a crime {s to faollitate a ofvil lawsuit, Here, the livestigation was

Inftiated by a civil attorney who was relained by CK's parents, To

ot (o’

AR R nemorandwn states (hal “(Jhi efvif at(;)mey I8 Ames” altomey on-an worelated elvil matter®
Det Ames stafpd durlig his' DWY inferview that, although Ws: Mell meprosented bim Jn copnection’ with- tho

overtimo compensation mater, that coneluded in February 2012, she was pat reprosenting fito onany watiar on
July 30, 2012, when lic fook the ropoit-about the middle school noldent, Ms. Mell, who was presenl durdog Det,
Ames’ DVT bitetviows and coprasents bim fn comection with Det, Ainos® current comiplalnt, confined that she did

not represent hlm on July 30,
November 6, 2012 memorsndum B5eon

the relatlo hip would be prablemalld for a prosecution beeauss it wauld become “foddsr for the defensa
. 8 .
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. aflention of PCSDEGE

" Undexsherlff Bileen Bisson with the comment:

‘ want to kaow what e do on i, Rxghl? o9

complicaie matters, the otvil attormey veporied the maller to a
PCSD dotective who had beon represented by that same ofvll
atlorney on an unrelated matier,

& PCSD Actions Regardmg Detective Anes

On August29, 2012 several medla outlets vepoxted fhe Pebruary 2 Jucldent al the
Kopachuek Middl Schooi ' As a result of medla Jaquiries that dﬂ the inmdent chie Lo the

At 11329 am on Avgust29, 2012, Bl

Dida’t mell roprcscnt ames iu fer ag
the county, TIs thers a conflict, issué here, Y'm suro she will file a faw suft.” K
during WT interview that afier gertiug a call from a newspaper reporteriiFooked up the
waller in the PCSD system and ¢aie wpon Det, Ames’, July 30, 2012 report. At 11 35 am on-
August 29, 20128 otlowed up with au emall to SEERRINERNR <iathg: «
to Jump-big, ‘Also £yl the teacher In ths T kaow went 1o high school with him." fi‘s."a“""w
responded with an emall at 1334 pm on Angust 2&%0 as J undogstand e no onccalled us on

this unii recently and i somo te after this happoned, Right? Reople are not un
! Gedeckon Godo 7 (1NN tnformcd Redacti

had seen Mr Rosi ouiy In
wsoalal of professlonal relationship with
f nd oous {o Weh school with
M, ginthg, BEEERERtE 10 expinned.
thatfEEnentioned the Issue of a potenﬁal confliot jovolving Do, Amcs becausailplioved that |
Ms, Mell and Dsl, Ames had at'least a prcvious allomoy-olj relaﬂonslnp, {hiat Ms, Mell Jiad*
brought the middle school matfor forward in the press, andEamfonnd It wnyshal that Del. Amges -
had started & PCSD mvesti aation an side his duty assignment by taking a report from en attorney
who had rep him Halso befleves lgn Det. Antes or someons at PCSD should -
have aleried o the Kopacbuok matter before [eamed of It from & media inquiry on

August?9. ’

On August29, VS Bisson commenled by emall ln Tesponse tof Semail abont
this alleged confliot: “I'ni.not seelng the coufliat if this is a county caso, Mike [Ames] won't be
the investigator, he just oblains the mnterials off the electronto ltems-and it would be assizned lo

el in the loop.”" U/S ‘Bisson confirmed lu hier DWT

& deleolive, I've Inoludedy
Interview that she <lid not see a conﬂlc(. ; R stated duting bis DWT luterview tlm

believed Det, Anues éreated at Jeas) ilic.appearancs of confllot, [RIEEESTR Bstaled durngl
DWT inferview that récalled hearlng and was undcr the Jmpression lhal' PLi0

Sw,eg DAy (flesss ibuas.com/2( 2 i{d.yvae-byl
qabout theXopachuck maltes somoumo afier J‘ulyso and perhaps-

¥ Dph.-Sgl, Berg recalled willng R‘fdﬂﬂl?ﬂcﬂde’l,
close In time to July 31,2042, butshocou notrecall thg speciilo day.

9
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bolieved thero was such a conflict or af least sonie Issue weith Dot, Ane the report, PCSD
ghsat g i and PCSD KR also befieved that
Detl, Ames shopld ot have handle maller by laking 4 teport from his formor personal
attomoy, s latel WT intorview thatfiggibelioves that Det, Ames wrote
an excellent report In (I

done s0 beoanse Ms, Melt had beon lis personal laviyer, [SEEITR. (<o reclled thatliigad a

"conversation Wil U/S Bissér: aftor her August 29 ensail n whichiEbxplained the oirdumslances
of the afiomey-client relationship aud she agreed thal although Det. Ames had wrltten’s good.

report, the PCSD dld not want to have defectives taking repo
them. U/8 Bisson did not recall this epuiversation wlth edadionade |

. a0 , e R had o
mproper roleass of jnformatlon by Def, Ames tb Ms. Melf,
= Rwlith whom EEERE

g axeport about the milddle sof

ST STEE  also recalled {hat FEEE

edacton Goved -

ol matter from his former attoruey.,

16 Kopachuck maiter but also believes that Def, Ames shovld not bave

bias a soclal rolatlonship, relsed o conce{nnbout Dot, Amoes®

In atiy ovenl, 2 number of the PC'SD and PAO witnesses oxpressed concems about the, . |
“way that the Kopaohuok Investigation was Inifiated by Det. Ames, The concerns oan be

summatized as follows: (1) Ms, Mell had been contacting the media, the PCSD, and the.PAO

- about, the Kopachuok mafter i which she represented CK's family In an offort to generaté-

Interest In the matter and spark a erlminal Investigation and proseeftion; (2) tho Initlation of
" PCSD investigation and/oy PAQ proseoutlon woild be potentially benefiolal iy olvif litigatlon
brought by Ms, Mell against the sohool distrlel or ofhers; and (3} Det, Aines’ Inftlation of a
PCSD .investigation by taking a report from his former porsonal aftorney (Ms, Mell) aud
‘Interviewlg Ms, Mell’s ollents (CK’s parénis) might creats the fppearance thal a PCSD
investigaton wag Inltinfed as o favor to Ms, Mell, -, - . .

+ Lrecall after roviewing the emalls relating 1o the Kopaohiick caso .
that beeauso of the UndersherifPs comment below freforrlng to
U/S Blsson’s August 29 email] [ didir’t purswe the issue wiih Mike

[Ames) wyltlng the report. .

1 agree that it . smells because of Mike's Attorney/Client
velationship with Joan'Mell. -Lef’s dlseuss the path forward
tomorrow, S .

el matlor did not walt watil the noxt'day:. At 10:45 pim on September 25, 2012,
PR sent an efwalf 1o Linda Gerull, the Pleree County. Juformation Teohnology Direclor,
requestiug & seacelt of Det, Ames’ PCSD ennail necount for ths speoific time perlod July 23, 2012
{hrough Seplember 24, 2012 “[rJelated fo possible misconduot by Sheriffs' employee Mike

TECIXETTRE sent a oopy of this emaii toli Sl who approved the emalf
email requested that the emall search,cover fhe Following

specific ftems: (1) omall correspondence with Mes. Mell; (2) emails referenciing the narnes of”

fwrote 1lip foowing

10
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John Rasl, CK, CK*s parents, or Kopachuck; and (3) the PCSD sase mumber assioned {o {he
Kopachuok investigation snd cextain lterations of that case number, [BIERTTTBTTY]
noted tha Rest was xeade with the approval o S
" use "any’” offfofal Piereo County emeil search form lo make the request,
followed up with Ms, Gerull by emalt on the afternoon of October § asking about.the. s

¥

tus of

* the.emall search request, Ms, Gerull then sen an email tho sarae afteinoon lo Belsy Snwyer,

then (ke Plerce County Human Resources Director, requestlng approval for the emall searoh,
Ms, Sawyer approved the sequest the same afternoon. ) ' .

Theo cruall search was then conducted, b
Tom Jones, who teporfed by emal! to[RUARTXSS
any-cmail betwaen Ames and Joan Mefl, (g kinediatoly forwarded the emall to
WL who in fwi forwarded it to GRTIIRTTNE with the nots *“Just fyi. Pleaso don’t
WSERITER staled during EEHDWT interview that{givroto this néte to fnform

don October 2, 2042 hal “IT didn't find

matter stayed confidentla!, REEHIIKETER o150 stated thalildid nof write “don’{ forward this"

out of any coneem that {hers was something wrong with conduoting the etuall search or sharng -

the lack of results with (BTEEIIKEEERE bt rather beca'use@prior conversstlon with §

" Rl had bocn one-on-one and SETTIISTTRE thought it showld stay that way, FEE

15 Stated durlngBREDWT interviow tha ua tt_imo the decls{on to search Det,

Amw’. cannty emall aceount aud did not divest J¢. 5
been any emalls between Det, Ames and Ms, Moli, such emalls might have to be tumed overto

tho'detcus‘e in conneofton with any prosecution:

R Del, Ames olalms {hat, during an Oclober 11, 2012 visit.to the compuler {ab at the
Tacoma Police Depariment where Det, Ames worked, LI, Russ Wilder told Det, Amesthal he
had dono him g favor by refusing 4 direction by sendor PCSD officers 1o "open an offioial

Pleree County IT Systems Bnglncer Supervisor *

bout the emaf] search and asked tHat the erall not bs forwarded fo make'siro the”

24 also commented (hat if thers liad -

misconduet fivestlgation agalast Det, Ames. Adcording to Det, Ames, Lt, Wilder sald tliat the.

senlor officors, bolleved that Det. Ames™bad consplred with Ms. Moll o £ls 7 case agalnst
Mt Rosl to assist g olvH lowsult that Ms. Mel would file agalnst the schoo! dislriet, Del, Ames

" Mutther afloged that T4, Wildor told him that the dentor officers were upsel by the faod fliat Det,
- Amos had relalned Ms, Mell ju the ovortime compensation clalm earller [n 2012, and that Lt

Wildes told-him to watch his back beeapse the senlor officers “have it i for hiun, Del, Ames-

* clatmed that Lt, Wilder fold hiln that the sealor officers’ purpose s {o diseredit hilm and Ms.

Mell which would In fardiséredit the fillog of a caso In the middlo school-maller, Dét, Ames
slated. tha!, Lt, Wildor deollned to provide the names of the sentor officers beoauss he hid

“stopj)cd [an offfofal misconduct juvestigation of Det, Ames] from heppening”’ Dudng his -

. DWT intexvitw, Dat.' Aines stated that aBer this wlleged conversation with LI Wilder bo

Inirhediately told his partnet in the computer lab, Tacoma Police Depar(nient-petcoli'vc Heath
Holden, what Lt. Wildor had.said, Det, Holden stated during his DWT, Interviesy Ujnt lib hed no

reason (o donbi Det, Ames but'did ot recall any such conversation with Det, Ames,*

* The Plerse County Jaformaliod Teshnology depactment (“(T7) has a forn calied “Bmall Records Search
Request™ for other Plerca County departments to uso tn requesting searches of emall records, Use of'tho formn fs not
a requlrement uader IT°s Janbary 17, 2003 Daia Investigdtion Polloy, .

' i
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" Det, Ames® conducl.in taking a report in the middls soho

 Justifylng an improper deofsion not to prosecws Mr, Rosi, -

Ll Wilder reported dwing bis DWT latervlew tat fio did fn frot have & brief
conversation with Def. Ames al the conclusion of his visit to the computer lab on October ,
TN o

2012, L, Witder sald that prior to lis visit he had a conversatlon ivith (Rl RTEYE
attorney wiho had

ol )natter from an

represented b, According to Lt, Wilder, [ REZERTISN
“inlsponduet invéstigation, of Dok, Ames would bs neeessary, and that lnstead [SEEH d
"wauted Lt. Wildor to have 2 more casual conversatlon with Det, Alues about PSCD concern
about taking a veport from a personat attorney, Lt Wilder reeatled tolling Def, Ames something
fo the offeot (hat “eygs were vn” Det, Ames beeatse PCSD officlals belfeved that Det, Ames
should biof have take,  the xeport from Ms. Mell, Lt, Wilder sald that thete was no conversation
R Rabolit disopediting Det, Antes or Ms, Mafl and o never told Dat, ‘Awmes

that he had trled fo approach Det.-Ames in o filendly mafter to convey that
Det, Ames.should have taken the réport, but that-Det, Ames was

nof belieye that J
incorrect mat {53 , '
investigation, lst alone for the purpése of dlserediting or refallating agatnst Del, Afes, No
offivial misconduet uvestigation against Det, Ames was ever condpeted, Dot, Ames recojved uo’
offiolal disoiptine, . ) L .

D, PAO Actions Regarding Defective Ames . .
As noted ai:ove, oh Novomber 6, 2012 the PAO deallued proseoutlon in connection wilh

the Kopachuok Middle Sohogl matter, As also noted above, e press relense issied by the PAO
-aunounelng {ts decislon contained a paragrapK stating:, o

Defonse attorneys ofidn assort that a viellm\’s motlye for reporting
a ¢tlme is to faoilitate a olvil lawspit,- Horo, the Jnvestigation was
Inttiated by a olvil attornoy who was rolatned by CK’s'parents. To |,
complicats matlers, the clvil attomey teported the' maiter to a
PCSD detective who had been represented by that same civil
aforney on an unrelated matier, .

Det, Amesatleges that the Insertion 6f this Ianguage'into tho press release consflfuted relatiatlon
-and barassment against him, and was pait of the consplrmoy to disoredit him. for the purpose of

v
.

+ As also noted above, the press release language quoted above Js Idontlcal in all materiel
xospeots to tho Interual PAO" memorandpm weltten by SEEZR e
dufing W1 Inlerview that

quotsd above, JEENIRE fated thatfggimedo the decision onffBown to desllue proscoution
In the Kopachuck matter, ERIIokiaR siaied {hat EEflbes tried. many- casos and Id

expedence the frot thal s ofvil attorney with a finsucial Incentive reporied the matier over five
months afler the Ioldent.to a PCSD geteotive she had represented would b9 probletpatic at a
i aernalso stated lhaiih%view Dof, Ame’ seomed to bo just tiying to do g Job

" when he got a call m'Ms. Mell about a possible crime, and that It Is Ms. Mell's baudllng of the

el, Atnes’ conduel, Wat made tie case problematio from a prosesutorial standpoint,
jvirote {fie memorandum betause the Kopachuek Middle Selool matter had

fihad alréady decided that no officlal

$

{or other sonldr ‘officors wasted fo opent an offielal nilsconduet -

briigdivicoviion staled |
Eated thiis imemorandiun onfF oven, ncluding the langyage

12
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allracled medla attention and as a rosult REEIEEELER

" malter 19, be prepared for any media inquites,
make Dpt. Ames look bad,

ineeded fo be knowledgeablo about the
g stated that@iiaoal was not to

ecalled having some liput fnto the November 6, 2012 PAO pross rejeass,
L fo editing or possibly writhy the ghotes altcibuted to i
ez o

memoranchug, . b
with MESRRE L 1ot (e press tefehse was complelely acourate befors approving It, The PAG o
press rofease was Isstied by Rebegos Stover, who al the tlmo was the PAO, press contacl,

Ms, Stover does 1ot recall drafling the press release, and did not recall who drafied ft, but
acknowiedged thai it was very shulfar to the PAO memorandum from AR AAEEE and that

she may have adppted It from that.siemorandum. § tated thetf81d not provide:,

tnput on SEETEICEIRBEE November 6 1merotandym, CSD witnessés donled baving any

{nput into the Novembor 6 PAQ emorandum, aad DWT has found o ovidence of aay siich

nput, ‘ . o . '

1Y,  LEGAL IRAMEWORK:

. Del.’ Ames' compladiit of December 20, 2012 docs not elto to a-Stafe. statutd, the Plerce
County Code, or other-authority as a basls for {he compleint, Nevertheless, it fsuseful to analy2s
. Det. Ames' complaiut wader a legal Eamowork, as disoussed below, - T

Chapter 314 of (he Plerce Counly Code is ontitled “Wiistoblower Protection” and
coftedus provislons fo that of it Howover, 1o’ the extent lat Det, Ames® complalnt'Is olaimiog
that he was the vietim of vetallation based on his baving made a prior claim for ‘overtlme
compeusation, Chapter 3.14 does nof apply. Seetion 3.14,010(B) dofines “retalintory action” as
+ certadn personnel wetons “takon on account of, or with motivatio from the employee’s action -

! "projeoted undor Seotlon 3,14,030,% Under seotion 3,14.030(D), employes notton profected undox
", -Seation 3.14,030 s agton taken in couneetion with reposting “Improper govemmental actlon.”

+ “lmproper-governmental action” is defined by Section 3.14.010 (&) as inoluding a wide ruge of
govermental actions that violate federal, stale, or county ordihinces, or are othetwise [mproper,
However, Det, Ames® prior complaint about 6verlhme compensation is speolfically exolpded
from the dofinition of 'Improper governmen(al action” beonuse the definttion oxeludes afl forms
- of petsonne! actlon, including “violations of the Pieree, County Cods Tile 3" and “aifeged
violalions of -agreements- with labor’ organizations under collective bargalulng agreoments,”

* Although Det, Ames olted a plethora of statutes and cods sesfions In hls overtime compensation -
ofalm, the elalm actunlly atleged 4 violation of Section 3.52.050, of the Pieres County Code and
Artlcle 5 of the collestive bargaining agreement botween Plerce Cowdty aud Plerce County
Deputy Sheriffs! Independent Guild, Local No, 189, Accordiugly, Chapter 3,14 docs not seem

{0 apply.”

® Moreover, Section 3.14.040(B) requires 4 wilten complaint withln 30 days o€ the alleged-setallatory actfon, i » -
appoars [hat Dot Ames becante aware of the alfeged vetallatory ectlons by Noveasber 8, 2012, even as;uming»_fbr
purposes of discussion that the 30 day fimelinc Is tlpgered on tho date of awvareness of the alieged vetatiatory action

13
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*

Another polentlal statutory basis i Det, Ames’ complaint might be Chapter 42,41 of the
Revised Code of Washington, which containg provisions very sillet to Chapter 3,14 of the
Piorea County Code, However, ROW 4241.020, liko Chapter 3.4, excludes all forms of
pessonnel aotions from fhe definition of “impropet governmental action,” and also contains the
same 30-day ibneline for submitting a veritten compfaint. Further, ROW Chaplor 42.41 doss ot
apply at all in the oase of “{ajny local goverment tha -has adopted or adopls a program for
reporting alleged improper govermmental actions and adjudiontlng rétafiation rosnlting from suoh

roporting . , , if the program meets the Inteut of this chapter” 1 seems that Pierce Cownty Codo -

Chapter 314 is such a progeam, rendering Chapter 42,41 lnapplicabls, .

This tedves Chapter 4946 of tho Revised Cods of Washington, the Minjmwn Wagse Adt,

as a polential siatutory basis for Det, Ames’ complaint, RCW 49.46,100 provides that “{alay
employer who disoharges or'lu any ofher mannér diserisninates agalpst any. eniployes because
‘such employes lins made any complaint to hor or fer employer, , . that he or she has not been
--pald ynges In.acoordancs with the,provisions of thls chapter, or that the eiployer hes violated"
any provision of this chapter , « » Shall be deemed In violatlon of rhis chaplor and shall, upon
convlotion therefore, be gullty of & gross misdemeanor,” Although this sfatate Is Gamed as a

- 1isdemeancr statwlo, courls have recognlzed that an aggrieved ewployes may have a olaln

Jbased on bt See, 0., Pedersont v, Snohomish County Cenler for Battered 'Tonten, 2008 WL
. 1934846, at *5, 144 Wash, App. 1025 (2008), .o ' T

Although Del, Ames did olts RCW :
whether it was really about viofatlons of Chapter 4946 as opposed to a complaiut about

 victations of Chapter3 of the Plerco Clownty Code and tie collesfive bargalalug dgresment, See,
" g, Willlams v, Cliy of Tacoma, 105 Wash.App. 1050 {2001} (Clty of Tacoma *swst pay ifs

police officers overiline compensaildn according fo the terms of e colleotive bargalning
agreenient” but “[a] publle agenoy onn only violale the MWA’s overtino provislons If if falls to

. pay its polleo officers according to the ralo speoitied in RCW 49.46.130(5).") Tt.ls alsg not

yecessarlly settled that Chapter 49,46 sppllps to an employee in e-postion of Det, Ames. Ses
Chelan County Depuly Sherifs' Assoctation v, County of Chelan, 109 Wash2d 2832, 290 n.2

~(1987) (leaving open the questlon of whether deputy shesiffs wore sibjeof fo the Minimum Wags

Ast's exoluslon of coverage for county emplayees who hold “appolntive office”).

"Regardless of whether thers is a s(atuiory basis for Def, Ames* complalnt, this-

* investigative report analyzes the complilnt on the medts below because Det, Ames s n'long.

‘serving emploges of the PCSD wiio Las, made, allegaltons of serous misconducl, inoluding
cpnspiraoy, and Improper refatlation and Lardssment, agalust senior officlals at tho PCSD anilhe
PAO, This warants.an oxamination of the merits even {f it tums out that Det, Ames s not
éntitled (o0 any reflef. Such an'eximinallon is also wartanted beoauss Del, Ames’ coraplaint,
mighl have "somé :other Dasls in law, based on public polley concerns arloulated by the

49.46,130 m.ld§~oven@nlé olaim, it Is not clear -

Washington stale cowrts,or otherwise, Under the Minimum Wage Acl’s antlrelatlatlon’

provision, Piérce ‘County Code Chapter 3,14, or any other provislon of law prohtbiting

' retallation, Det. Ambs would be requited.to show the following basic elemens; -

vatlios {rari tho dafs on which alleged retallatory acilon occurred, Thus, Det, Amos® Decesaber 20 wrltien cg}np!atn( .

would sjot be timely under Cliapter 3,14 even {f that chapier appliss here;

i4
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I8 that he engaged in prolected aotivily;
2, thatthe PCSD took adverse employ]'nant action against bim; and

3.« that refaliation was a-substantial factor behiyd the adverse employment
action, - . ' T . .

See, e.., Pederson, 2008 WL 1934846, al *5, 144 Wash-App, 1025,

Asswming withowt deolding that Det, Ames® complaiut about overtime compensation was
proteoted”astivity under a statule, ordinance,"or other provision of law, the remalning two
elements would still have to be satisfied, “Advorse emnploymeni acHon” s dofilied in the context
of the Washingfox Law Against Diserimination a8 “an sobyual adverso cusploymont actlon, such
as deraotlon, or adverse traysfer, or 2 liostile work environment that. amonuts fe an adyecse
employment action,” Kirby v, Ciiy of Tacoma, 124 Wash.App, 454, 455, {2004). “An aofonnble
adverso employment action nust involve 4 change in employment conditlons that s more than
an ‘Igconvenience,or alieration of job tosponsibllities, , , . such as réduclng an employde’s
workload'and pay,” Jd. Ly the Pederson bsise ofted above, which involved, among'other ihings,

xetaliaton olalm under Chiapter 49,46, the court quoted with approval frow Burligton Norther)

& Samte Fe Railway Co. v..Whits, 548 U8, 53 (20006), for the proposition that “In order to .

constitute aa adverse employment action, an employer’s conduot In response 10 4 plaingffy |

protested activiey ‘must be baaful to the point that they eould woll dissuado a reasonable
worker from making or supporting a chiarge’ of unlawfl counduot by the cmployer* The court
added that “this ebjective standard Is oue 6f ‘material. advorsity’ and the Yeaotions must b those

of a ‘casonable employeo,’ aud that "‘[J:]euy slights, valgor dunoyances, -and sinple lnck of .

maxiiters will nol creafe swoh defeirence.”

In Xirdy v Clty of Tacoma, a Tacoma Iioﬂce officer-named Joseph Kirby brought a

diserimivation cloim based I pdrt on the fact that he “was the subject of numerous Yntemal

Affalrs (TA) investigations, some of which lasted for wonths and some up to teo years.” 124
Wash, App, at 460-61, Officer Kirby “had a contentlous relatlonship with the TPD command

* structure,” and there wes testimony at fridl that “i( seewms whensvor Joo Kirby bas any kind of

disageeement with' a superior, the: matler gets veforcdd to IA, and thls bas happened lo other

people as well,” 124 Wash, App: at 461, On theso facts, the couct coneluded that those “events | ,

« . were disciplinaty or nvestigatory in natuze, and therofors do ot constitute adveise
employment actlons , .. At most, these events were Inconvenences that did not have  fangible

impact on Kitby's workload or pay.” ’

® Blerge Counly Code § 3,14.030(D) dofines “retallatory acl!_o_n’: as! )

’ any Yrwsmanted adverse change ln & Cownty euiployes's employwent stafus, or the ferais and

" conditions of employment hojuding denfal of adequato staff to perform dutlss, frequent staft changes,
frequent and wadesleably office changes, mfusal fo asslgn meanlogful work, vnwarranied and,
upsubstantiated letfers.of ropriviand or uissallsfeolory pecforhance ovaluations, demotlop, sl
reassigament, reduction fy pay,’dental of prorotion, suspenslon, dismissel, or any other disciptinary
action laken on account of, or with motivation from the omployee’s netlon prolected under Sectlon

3.14.030, '

15
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. " Putther, even If the actions that Det, Ames complains of Were "adverse eruployment
actions,” he wonld not have a retaliatlon clam wnless there was 8(s0 a cavsal connection betwesn
his overtime compensation complaint (or other alleged prolected activity) and those aclions,
Béatlng on this question s the presence or absence of oredible non-tetaliatory reasons for the
astions of which Det, Ames somplaius, T ’

These issucs aro discu'ssed below, Tn addition,'tfﬁsmeport will alsg address Dof. Anres
claims other than yolaliation — vamely, that the Kopaclinek Middle School matter and'tha PCSD

and‘PAO‘ actions constitated orfminal conduot that should be nvestigated by an outslde law .

.evforcement agenoy such as.(h§ Washington State Patrol or.the Attornsy Gengral’s offics,
V.  IINDINGS AND CONCLUSIONS .
A Det, Ames® Retallation:Clabm ‘

Det. Ames alleges that PCSD and PAO.¢xecutive Yevel officers seatohed his smalls and K
issued a pross reloase “Iu retaliation Tor [Det, Atnes”] filing of o whistleblower complalut agalnst .

. the” PCSD.In early 2012 concerning overtline corpensalion, As ndted above, for purposes of

this report {1 will be assumed, without deolding, that Det, Ameg’ ¢omptaint In early 2012
conceming overtline compensation constituled proteoled Aotivity for which retaliation would bs
unlawfiyl, With thls assumpHon, the rrandning questions are whellwor the PCSD took” adverse
employment sotlon agalost hiwe, and whether refaliation was-a substantial factor hehlid any such
adverse smploynient action. ' ’ . .

L Adverse Bmploymeut Action

Det. Ames contends that two events constituled adyerso employment action against lm, *

The first was the deolslon by PCSD management personitel to epnduct a search. of his PCSD
enmall account for cerlain emalls rolatihg to the Kopachuck Middle Sohool matier and any conlact
with Wls, Mol dirdng a dofined Ume: frare, based on “possible mlsconduet™ by Ruy, The second
event was the deolslon of the PAO tq insert the followlng language In its November 6, 2012
pross release concernlng the middle school matfer; - : : .

Defénse attomeys “often, assert fhat a vietm’s molive for
reporting a drime is to Tacilifate & clvil lawsuit, Here, the
Investigation was InfHated by a clvil dttorney who was retalbied
by CK’s parents, To complicate mdtters, the clyil attorney

" roported the maltef to a PCSD detective \iho had been
rapresented by that same civil attorney on an unrelated matter,

Nelther of these events consiltuted e{d verse employme;at action, _ -
A The Spavelt of Det, Ames® PCSD Inaall Acconnt

The PCSD deolsion (o seareh Del, Ames® PCSD epall account did not constitute adyerse
employmont action. Under the broadest available dofiaition of adverse employment action ~ the

16
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definitlon { Plerce County Code § 3.14.030(D) .~ the term neans “any wiwarcanted adverss
chaiige In a Counly smployes’s smployent status, or the ferms and conditions of employment.
Including denlat of adequate staff (o perform dulics, fiequent slaft changes, feguont and
undesirable ofiice clianges, rofusel fo assign meaningful work, unwaranted and unsubstantiated «
letters of reprimand or nnsatisfactory performance evaluatlons, dsmotion, transfér, reassignment,
reductlon in pay, desdal of promotion, suspenston, dismissal, or any ofher d isofpllnary netion, , »
The seaych of Det, Amés’ PCSD emall accounf did not changs ids employment sfatus or tering
any way. It dld not cltange Det, Ames duties or access fo staffing In anyrvay, No disolplinaty or
other porsonnel-action was taken against Det, Ames, Tho reason given.for the search —~ possible
misconduct b?z Det. Ames ~ cannot be construed as diseipfinary -action, or even as an officlat

" investigation, ! )

N In faol, rathor than bolug subfected to any adverse persons) aotlon-or offiofal disolpile,
" 1t appeaws that during the relevant tme the PCSD actually afforded Det. Ames & benofit not
genesally avallable to otlier PCSD delectives, In early 20 12, Det. Ames asked fo be oxempted .
from “swilug shiR” dutles that mdst PCSD detectives bad to do, beonise he said that it interfered
wlth his duties at the computer fab.'> At the time, Det, Awmes was supervised by Todd Karr, then
& PCSD- Hentenaut but currendy a deteotive-sergeant, who agreed 'to exempt Dol," Ames from
swing shift, Def.-Sgt. Karr was nol aivare of Det. Ames’ overtirie compensation ofalm at the
time, .and did-nof change Det, Ares’ exemplion status aller learing of that oladny, ¥ the fall of
2012, 1t, Wilder took over supervislon of Def, Ames (abovo Det, Ames’ immediate supgrvisor,
Det~Sgt, Portman), Af.that time, in early Optober 2012, durng the same tlme perdod as Det,
Ames olnlris he was subjected 19 adverse petsotnel action, Lt, Wilder and Capt. Bomkamp.
, agreed to contluue to allowDet, Ames to'be oxenpt from swing shif duty,? v

, Obvfousty, Det, Ameé_ was yol pleased 'wﬁejl ho leamed -thal lis superlors hnd -
conamenoed o searoh of hls emails on tho basts of “possible miscondast” ' No employee wonld
bs pleased about this, Howeves, Poliey No. 21212 in the Plerco County Sheriffs Departreent

Policy Manual provides, among othor things, thal: .

All e-mail messages, .hroiudh)g any at'iat':hme;ats, that .ace
transunitted over départment networks are considered departiment
records and therefore ave the propesty oi‘-the.. dépadment, The

1! As noted aigve, the Kirby.case Is lnstouctive with regafd 10 whother Det, Amos suftered advetsa sploymed(
agtlon. The Clty of Tacoma pollea offloer Involved tn that case had a contentious relationshlp with tho ppllse
department comutand Struehire and wes repeatedly roferved foy intemat affairs Investigations, Thocourn, however,
found no advecio emnployment actlon under thess olrewrusiatees, 124 Wash.App. a} 465; L.
% Most PESD detectives rotats through sving shift duty, which Js ovenlng duly requiring thersla respond (o crima
sctnee and olher liteidents, and then in mang instances ta contloue o wWork on [he maltor-afiervard.
" The polnt hera s not 1o quarrel with whether Det, Ames’ dutles are such ial he i deserving of belng oxempled
from working swing shifts, D\VT assues for purposes of thls report that ho fs, Nevertheloss, 1} s a fact”

"fnconsistent with a deslgn by Daf, Ames’ superiors to retallate against him, .

: M Although Det, Ames and hs altomey, Ms, Mel, rofised to snswer thé questlon, if appears that Dol. Ams fearned
of tho omall seareh only as the result of a PRA request that Ms. Mol npado on bohalf of CK’s farnlly In Ociober
2012, Iropleally, but {or Det. Ames’ altomey’s PRA request, ¢ Is doubtfi] that Det, Antes would havo over learged
of the émall s¢arch, sito thal search ylelded no resultg and found nothing Jpropes, and knawledgs of i was *

Hmited to a small management group.
' ' ' Y/
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Depariment reserves ke tight 1o access, andit or disoloso, for any

" lawfid reason; any niessage, including any.nu'achment,_ that is
fransniitted over ls eyejf fyslem or that js stored on “any
depaviment system, '

Other seetions of he polioy smanual ars 19 the same effect, Inoluding Sections 342,11,
342.3, 702.1.1, and 7024, Thore ivas a lawsl reasop here, oy discussed below i the
Retaliatory Motlve seofion v namoly, 16 fook futg whother the Inliation of the PCSD
Inves h’gatipn of the middle sehool oase was Lnnproper in any way, - .

On Febrary 20, 2013, Det.'Ames adided ay allegation thet “Rlte ntornal investipation
which'was Initiafed, conduoted, and concluded, &ll without due proceds aud notifieation to me
and the POSH Guild, elemly In niy oplulon was q dirget violation of tho Pierca Cownty IT Data
Investigation Policy (,17,03 , » There was no taaterfal violtlon of the Dala Tivestigation
Polley., The Data Investigation Poiioy providés that email and other records “Will 1ot be released
to anyone without brior wrliten approval Bom the Information Tedhuology Depariment Direolor
or the designated foting IT Director,” Requests for email searches ars required fo follow o
brocedure ¢ousisting of (he followlng requirements; (1) & written. xoquest, emall preforved, frony
the dlreoforflicad of the custodlal department qr hs or her doslgnes, the Human Resources

DR

Direstor, or the Proseouting attomey handling a legad mattay specitying the requesior's name,

(2) approval by the 1T Direotor; (3) nollfloation to,the HR Direstor in the enge of 4n small search
relating to an Jufermal Investigation for polential employeo disciplivary aotlon; and (4) acesss to

omalls bwst be sonfied to the speolfic Purpose and scope authorized, As noted above, the I

Deparfraent Promulgated an “B-Mall Rerords Search Requegt” forny, bt the Data Tavestigation *
Polloy does not require use of the forg, * . ., :

Tn the case of the ear of Det, ‘Aipes’ PCSD smail
itedatiion Cege'7: uthorized b
{vas not (53

ount, thete was & writtey Tequest

4° 1t would be hard 1o argue that

tdosigues for s purposo, - The IT
Tequast speoified the requesior’s nante

" and depariment (B of the PCSD), the information belug

requested (omalls wi ell or relating #6 the Kopdotiuck investigation) and The purposs of

an
the request {possible miscondus( by Det, Anies), The owall request did not speolfy who would,
view the Information, but thers § 1o evidence that Anyone other thaa very senlor PCSD officers

Direotor, Liud G

S5 stated that Siald ithorize - BEERTR e caled byying's
PrOper release of Information,
5 Ho

conversation
KedstioaGove:

wever, b fs

Am"emaﬂs.

cope S, 11 also Apped £00 Gog)
]I 5e02cion Coge 1 HFA follow-up the casults of tho
aboui this appears 3 ba illegittmate, ang sertalnly ‘cannot bp
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" dhat © ‘unsubsstantlated oral roptimands' and *

(captain’s rank and abovo), Rkl 33 and

accessary 1T personuel viewed the information,

which In any ovent consisted »_ly of a Iack of results, The HR Direstor, Belsy Sawyers, was

notified of the request,and approved I, The

emall search was for very speeific fonnation

dwring a narrow lime fraime (July 23, 2012 to Septomber24, 2012), Det, Ames’ allegations that

* b, " ThoPAO Press Release

.

Timing-fo fhe PAQ press teleaso, the D

WT fnvestigation wncovered no evldex;co'tha}.the

PCSD hiad any input or Mivolvement in drafting the press release jssued by tho PAO. But even
assuming (hat action taken by the PAO would bs cousidered actlon by Det, Ames' employer

olyll atforney for CK’s parents had roportedl the classroom Inoldent.over flys months later and’
) I

that & PCSD deteative who had retalued (liat olyl altormoy as his persons

PESD Investigation, The press telease was based directly on RREEIITGIE] B detalled |

memorandum, whioh was diafied witliont faput

from the PCSD or even from

" press yoleaso was not disoiplinary aollon of any sot agalnst Det, Amos, Hiut feelings do not

conslitute adverss employment nction, Cralg'v, M&O Agencles, fne., 496 R,3d 1047, 1059 Ok .
Clv. 2007); See also, e.g., Nuner v, City of Los Angeles, 147 11.3d 867, 875 (holdlag tuat o
supervisors “seolding .., and threatening to Wansfer or lo dismiss” aro not adverse ¢mployment
aotions and explelning that “fmjere threats and hassh words are Insufficlent™); Kerns v, Capltal
Graphies, Juo., 178 1.3d 1011, 1017 (8ih Cir, 1999y (holding that a supervisor's critlolsma and

fhredt that the complainaut would e “ fired for

any subsequent exerclse of poor judgmont ® was |

nol estough for an adverse employruent aetion); Stveeney v. Wess, 149. 13 550, 556 (7
€ly.1998) (holding that an employes had not suffered an adverse oniployment aotlon when “sho

" wis unfalrly repririanded for conduct sho oither did-uot engage In or should not have been

responsible for"); Robinson v, Clty of Plisburgh, 120 1.3d 1286, 1301 (3rd Cir1997) (holding

unneéessary’ derogatory commonls' # following 5

sexyal herssment complalnt gid not “rse’to-lle level of the ‘adverse employment aetlon’ .

1equired for a reteliali

employment action),

on olabn®); Harrlnglon v. Harrls, 118 .3d 359, 366" (5t Cir1997)
(holding that “au employer's oritiolsm of an employee,'wlthout more,™ is pot au adverse

The PAO press 'rclcase dia 1ot mention Det. Ames by name, and appears to have had no

impact on the status, {ermns, or condittons of Det, Ames'

employment with the PCSD, Det, Ames

may not have been pleased with the press veleaso, and indeed the PAO could have drafiéd & more
aiatmal pross reloase without the-commont referring to Det, Anies’ actions; but that does not

2 . Refé?iatowMgtive-

, tum the press rélease Inlo adverse employment astion,

Even aéslun'i,ng‘ that the PCSD and PAO' actions of which Det, Ames complaing were

“adverse employment aciions,” the DWT fuve

stigation has uncovered-no retafiatory motive i

. . . 197
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je 5 hatgHihad attended high sohoof vith Mr, Ros!, .

comnection with those actlons. Rather, thore were credible, now-fetallatory reasons for the
actions in question, . '

On-Angust 29, 2012, PRIEE]caned of the Kopachuek Middle Sohool matterfroin
the medla aud notified Eaubamad® that it wes becondng a bil story in the press, That same-
dey, SRR sont an omall to (EEIITEIEEE and U/S Bisson asking wheiber Ms, Mell
represenfed Del, Ames i a prddr watter againgt Plerce County, and whether hls coustituted 3 -
couflfot dn light of (1 likelihood that M. Mell would pursue a ofvil Iawsult In conseotion vith
the Kopaochuok matfer. Ms, Mell was very famillar to the PCSD and.the PAO becauss of her

representaljon of offents ln malters adyerse lo theso agenoles, and appoars to have a'somewhat
oted fn an email to

contentiqus rofationship with the'County. Also on Angust 29

Although U/S Bisson opined that she did not se¢ apy confliot R TR TR fs
jBedaction Cod and othors did see an Issuo with Det, Awmos® qotions In taklng a repor,
fronv Ms, Mell'on July30. It was olear to everyone that Ms, Mell had a finanojal nterest ol

behalf of hersel€ and CK’s patenls to trigger a. PCSD jnvestigation of the Kopachuek natter,- A

eriminal jnvestigation or a criminal proseoution of Mr, Rosi would: likely have enbanced her
«abifity to successfully sus the schoof distriot and s, Rost, becauso the prosence of a pacallel
orlmingl proceeding or Investigation would have iwade 1t muoch hardor for Mr, Rosl fo monat &

" -defesse 1 the ofvll case’ because of Fifih Amendmont and other concerns, Defendants In

oriminal cases routlnely declive to {estify in parallet olvil cases to protect their rights and
poshilons in the crdminal case, but defendants who' assert Rifih Amendment righls in'olvil oases
.an conipromtise thé .abiflty to defeud the civil case, Obvionsty, a stecessfil proseoution of
Mr, Rosi would have essontially assured Ms, Mell’of success In u olvil ease, or af least would
have put Immense pressure on fhe sehopl distrlet to settle, All elvil plalutiffs Javwyers know thai
triggering a oriminal invesligation or prosecution of the same conduct that is the subject of aclvli,

fawsuit ean greatly intprave the likelthood of suceess,

Det, Amos® jnvolvement did in fact complicate things farther, Based on the DWT
Interviows of Def, Ames dnd ofher ‘wilnesses, there Is no évidence thal Del, Araeg acted in
anything other than good falth in taking (o report from s, Mell, Clearly, Det- Ames frusls
‘Ms, Mell, baving rotalned her as his personal counsef In at least three-recent matlers — ‘the
ovetrihne compensation matler, the insiant invesigation matter, and a mattor Involving aJavesult
agalnst Plerce Connty by Lymn Dalsing in which Det, Ames lsa witmess, Thus, when Ms, Meli
confacled Det, Ames about a possible caso of cilld abuse, Dot, Ames acted on 1hat information
by. obtaining. evidence from Ms, Mell, Interviewlng . CK's ‘parents, and writing & veport,
However, it appears, based on Ms. Mell’s actions in contacting multiple PCSD depulies and _
PAO proseeutors, gnd conlaoting the media to step up public-pressuro, that hier goad, af least n
patt, was to felgger ‘s crimninal investigation and possible prosecntion, It ‘also appears that
Ms. Mell was Just teylug to do her job, which was.to regresent CK’s parents to the best. of her
ability, but the fact that it was Det, Ames who initiated the brimjnal Investigation, In the view of
qand ofhers in the PCSD command struoture, cofored the matter with the faint of
g possibly triggered as a speofal favor to an atforney wito was close to Det, Ames,
regardless of whether Det. Ames realized it, ‘Thik Is a legithnate concern, .

. . 20
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S coked at the mafter, Diring his DWT

-+ Interview, B explained

vas of (ke same view when
it as follows:

* Goopersinith: , , + B0, you mentioned that bafors that this cose
cdmo forward it appears whon Ms, Mell Was refalned by the fanilly
and then sho cams forward, She apparently made soma calls fo the
proseculor’s office, the sherlfs department and so fortly Pivstof
all, Is there anything inapploprlate about that as far as you're
canegmed? * - ' ..

Coopersmlth: She's dolisg her job right? - *

Ausseres: Shq’s doing her Job, The only reason I thipk it ls
siguificant in this, for my puposes, Is that then becomes subjeot {o :
scrutiny, Should g file charges? ' o :

Coopersmith: What would be the-serutlny?

ESEIIEHN Tho motivatlon ~ the seratiny womld Bo a ofvil atforney
has an issue that lnvestiga(l on thal all these othey people, oluding

. the alfeged vietim, [CK], his pareils, the psyehologist, the sohool

- distriet, didn't think to ho a orine, MNobody roporied It, [CK?s)
parenls didn’t ¢all the authorities, {CK) dldu’t call, Nobody
contacled the awthoritles. The only e I geis reporled Is oneo a
olyll atiomey has been retalied.and then a orhuinal investigation Is
underway, And so, obviously, at'trlal Mt, Horschmann fs golng {o
have a fleld day with; look [CK’s mothez], you had ali the,
information that the stafe has at 'thds point. Yéu never conlacted
awthorities, did you? You didn’i {ake any stops 10 1oport this, did
you? Your husband took no stops, You jiad a Dsyshologlst who is

, © - a’‘maudglory reporter, Thoy dide’t disclose thls, “They {ook no
7 steps to report this fieidont. The ouly tme that ihis comos fo light
is aftér you hire an attomey who {3 going fo fils a ofvil sull on your
behalf and then an Jnvestigation Is Mulflated at her request.  She
conlpcts law enforcement, .Shie confacts Wilke Amss, who vas her
ollent, "She initigles it and then confaots flio proseciifor’s.office and
says Jook, you need to view thls with an 8ye towards filing fo " _

" feport, Not, there Js an assault that heppened fo this child, She ’ ¥y -
contacts me direotly and says after loaming that Teresd, Berg had oo '
apparently had intended lo bring it fo e, (EER . '
view flis vith an eye towards falting to repott,

.
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Cooperswith: Why do you think tha Ms, Mell’s take on it al that
point or suggesting to you that it be prosecnied as n fajlurs o
teport rather than an assauti? ]

EREER Because it was olear to me that her'tutent was to, as 2
olvil attomey,. sue the Individuals who wexe responsible or who
damages can be aseerfatned dgalust, The only, guess, susceplible
entity to a olvil olaim would be the school distriat, Right? Soif]
wore {0 file a charge for fulling to report againgt the'sohool dlstiet
it would enhanes her ability to recelve oivif ‘damages agalnst the

distdot for faiting to report,

- Coopersmitlit Okay, So the possible faneial motive of both the
family and perhaps Ms, Mell thet yoil aro referving 16, Is what
youw're saylug is that could be'a problem at erlal when tho defonse  *
aitornoy gels aliold of those figts?

. SR Ol Itisa problem and there isno doubt nbout §i,

Coopersmith: Okay,

IR And they are.golug to gel ahold of those facls becavse
" everytldng that wo gel as part of dlscovery is going to be provided
to thém so they ate golng to get the sehoal distriot notes as pati of
, discovery.  Teresy Borg presented fose I the packet of
Information she provided to me, And so anything that I considered
in oharging this is going to bo diselosable {o'Brisn-Herseluuann,

Goopersmith: Okay, What about the fact that, and you mentioned

this Just & minute ago, Bet, Ames kiadl a provious attorney-citent

relationshly with Ms, Mell. My wderstanding 15 1t wasn®t an

exlsting altornoy-olient relatlonship at the time of jhe veporl that

went'te Ames in Tate July of 2017 buy novertheless there.was’n | .,
preoxisting or prior atlormey-cltent relatlonship, Was that at all au )

lssue for you and Your offics In terms of brhlghag chayges or not?

SESSIE Unn, well lot me sny Ui, T didn’t know the status of
whethor or not they had a'continuing legel relationship, What I -
know was that she represented him on an uelated matfer, ‘That
. $he'Vias Iis atforney in that olvil sujf agalust the cowty.' I fase,
"1 thatwas confirmed through owr éivil divislon whet Y started going
‘ through' the discovery on this | had that quostion, DId she .
: reprosent Mike Ames? ‘ . C . .

‘.

'C'qopersuﬁLh:- Why did you want (o ask that question?

. ) 22
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srusea Beonuso it seemed odd 10 me that the elvil aftoreey {aok ,
steps *to contact the Plorce County Sherfs  Depatimeni,
specifieally Teresa Berg, who is — would be the asstgnor - § don't
evon know if thal’s the correet word, She asslgns these cases fo
. detectives within that division, My wnderstarding of the placement
of Mike Awes at that tlms was that he was no Jonger 1 that wit,
Mike Ames was dealing with compnter forensios which Lag.
. nofhing to do with this fnvestigation, So if M, Moll were — what 1
would expeet to be: appropriate in thet case was if T contacied
. Teresa Berg and did iof get (he approprials response; § wentd gotlo
her supervisor or some ollier defective In that wnll, To conlaot
Mike Ames who was not In that antt, fo facililate an Investipation
from & olvll sllomoy about a criininal matler, orerdtos fssues for'vs
about the oredibility of the Investigation should we over, charge the
0630 beoauss that’s going tp come before the Juey and we have fo
explaln look-I know this looks bad but try to overlook the fact that
- his.was Inltiated as part of what appears (0-be a olvit olalny agatnsi
" the schoo! distrlot and that they clroumvented what would.be the
vstal avonnos through which to get a case Investigated. ‘

" " Based on theso facts, thers fs no evidenco thaf ray etiployee of the PCSD or PAO acted
with.a rotallatory mative agalnst Det, Ames based on his previous overtime compensation clalm |
or.anything efsé, PCSD aud PAO personnel, wers shoply of the view that Ms, Mell's actions I
getting Det, Ames to take the initlal report fu conncotion with the Kopachuok Middle School -
matter mado {( at least appear that the Jnvestigation was Initiated as a special favor from Del.”
Ames to Ms, Mell. This is a oredlble, non-retallatory reason; * - ’ .

To be sure, some members of the PCSD, fneluding[FTERIENE woro not snticely
"pleased with the way that Del, Ames handled the previous overfime claim, Det, Ames sialod
durfng hs interview that when Ja July 2012 Det.-Sgl, Portmen improperly set up a “comp {lne”
Systent In fiew of properly paying overtime compensation, Det, Ames declded fo keep Ms own
log of overtinto houts with the intent that he would cyentually make a claln, which he-dld about
slx montbs faler, after he obfained bis forensic cerfification, On this polnt, BT Caueny
stated as follows: . , . ‘ .

Coopersmlth; Okay, Did you harbor, as a yesult of that affalr,"you
“were alloged to have done, sémelhing wrong, you were ot -

disciplined ydurself.. There was no finding that you did anything " .
. wrong configoted to the overlime, Am X corres! about that?

18 Moreover, there js o cvldc.n ¢ B ad. any 1l wil] towards Dot. Ames: In fact,.dush
inlorview b slaled ma?%oﬂeved that Del. Ames weas Just dofng his job ta good Blth and (b
flot rytag tomake Do, Ames Jook bad, : .

‘ . N 3
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RREEEER No, Thete was 1o finding agaiost me, -1 wes
disappointed,in myse]f that 1 badw’t, I gyess, set the parameters
moro elearly. ¥ was disappointed In Mike, I folt Tike he, Mike
Aunes, I felt lke we were friongs aud I feol like Y havoa very open
door polley. 1fhe was feeling like he yag wronged I wounld have
expecled that he would have ¢ome {o-me’ and sald hey, I'ta belng
forced to do sometling that T shouldn’t be, | was disappolnted {n’
hin, Twas disappotnted In riyo, .

. 'Coopersmim: Okay, Why wcro'you' disappointed In Deteotive
Ames'oxactly? In tenmg of bringlug it forward at all or ju terms of
the way he brought It forward or. sither or something elso? ,

ERIEE 1 guess' Ay disappolutaent stoms from (his Js
‘something-that he wanied to do and agreed that it was a good Idea.
but he went all the way throvgh i, o went along with the solution
that’ Det.-Sgt, Portman ¢ame .up with, all the way through
completlon of tlie task that he wanted fo accomplish and then he'
eries foul, ©o :

Coopesmith: I ses, So you would havo proferced that aftcr the
emal} exchango'? tiat hie had como forward aud sald, okay wo need
fo work this ont, How am I golng lo 8¢t this corflfeation dong and
ot fust gone along with the system and completed the trainhig
withowt bringlug that matier up agd vesolving it somehtow, Is that
wha you are saying? : '

. R vos. 1 ik we could have-come to & solution and X
" lake some of i responsibifity fov having it fall off wy rader, |
There is always a lot gding on, Thero ate 10 or 12 different things
that aro Secking wiy alfention st any giver flue it seetus like and If -
sorething Js not banging on ny door or | Laven't made a note to
nysel{to foltow up on {1, islipped through fhs orgoks, ) '

Hor others {ook any attion

Nc\'crthelc:ss, there Is no evidenco that- (ETENEIRT

agalnst Del. Ames, including the search of his POSD emall accownt, bgsed on a retaliatory,

niotive. There is no evidence that the cinail searcli was motivated by anything other thau g

concemt about Ms Mell’s actfons with. respest to contastin
invostigation on the Kopachuok matter. This was a legiiimate, non-refallatory concern, not
fivolous as Det, Ames clatms, Thie fuof that soine members of tho PCSD command siaff
were less than pleased about-the way Det. Ames haudled the overtiue compensation matier
“does not elevate to retallation overytbing they Jater do it response tonow events,

u 5?3'299.‘{9?98:’.5%“5 /a3 reerring to an emafl oxchangs from July 1, 201 1, In which Det, Ames axplained the need
plled-thm@vmﬂd meet wiifi Det, Ataes’ Ueutenaut about selting prioeitles snd

for overtime and R IITERRH
distriution of work,

4
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There is also 1o evidenco that the PAO had any relaliatory motive in contesfion vwith

release issued on November 6, 2012, Thero s no evidence that-PCSD persdnnsl

had any mput oy fnvolvement in drafling or lssuing the press release, O the cohbeary, the

evidence is that the PAO deolded to explaln {ts reasons for declining proseoution jn the

" Kovachuck. matter it some detall, becavso of the high leve] of edia Ilerest I the case,
gexplained this as follows; . .

=2
&
.
= g
%
a
o
>
0
E7%3

RS ... On most cases 'we  don't prepate Icngtby
nmemorandums for outlining our desistons, In this ease I did glyen
the contaot I recelved fom soveral aftérueys who wera somewhat
related to the matter. [ think Me, Mell ropresents [CK} or the
Parent or something, Herselunann ropresents M, Rossh, Owr ofvl)
department bad contasted me to get the status of I, thie, Sherify's.
Dopariment, Teresa Berg contacted mo’on wudtiple, oeeaslons
saylng Joan Mell’s contacted me asking the sjatus of it, Glve me
. anpdate 50'1 can {oll her when yow are golng fo make a decislon,
that sort of thing, I was gelling dnformation from all over the
placo, Drew Michelson from:T. think one ‘of Ihe news: statlons
calling me repeatedly and so in lids Ingtance I thought the best
cowrse was {0 propare as detadlet a nento as possible. When X

‘. Coopesmith: Okay. Undorsicod, Wag'thers any motlvatlon or . o
: . purposd in that paragraph at the end of the press rolease that {alked T
. about the motivation, you know,” that the finanelal mollvation L '
might be or tho fact that the doleotive took the report who had been
fepresented by the same civil aftoraoy, Was there w0y motivation
or prpose (o make Det, Ames look bad | 1 s01g Way or?

>

ARade | dow’t think it - [ eon 'say no, I’ve nover Intended fo
nnke Dot Ames look bad at all, In fact if [ was Def, Ames I
probably would have done tlte same thing, ‘T'mean ho's gelllng a
call, Jie's o dotcetive with the Plores County Sherifl’s Depariment
. and he's gettlng a call from somebody he knows, whether or not

they. still have an atforney-cliont relationship T don’t know, saylng
hey, I've'confacted Toresa Berg, I haveq'| — sobody followed up
-on this, Can you cone collest this gvidence and .get It fo the

people who it needs fo go to, Trom his perspeetive I don’t find aqy
" fauft in that behavior, - .

: . Coopersmith; Okay,

25 o
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SHOIGHp L I don’t know whal thefr proteduros are, Maybe he
‘shouid have contacted another deteotive In (he speclal assault unit
and say, hey, I got 4 cal fréom Joan Mell, ) !

Cooparsmith; *And Just-let me ask you s question about that, and
we'ts alnost done, and you don't find any faull with Det, Ames
which s fine, I think ‘carlier you sald though that you thought the
. ‘ - fact that hs had taken the report frofu Joan Mell and they had been
in an altomey-client relationshitp was another pofential problsm, In
fach, I bk in your memo you wrole that thet was another
. botential problem with the case S0, Why do you say that ~ how do
you say that and at the same tlme sty that you dou’t find any fauft

+ with Det, Ames? . ©
- R Well, hie’s delectlve, [ think he's golug fo act upon,
ho’s a law enforcement offfeor Whe Is golng to « onca requosted to
Initlate Investigation 1 think he's golng to initiate Invastigation,
whether It's'hhm himself dolng it or sonebody-else, The probleny
- I8 with Joon Mell, s from the other end, . Noi from.the offieer's

perspeative, | ‘ ) B L

‘Coopersmith: In other. words, aro yon shylug that Det, Ames could
have aoted complefely in good falth bu| inadverlcm[y orealed a ~
+ problem? ' . .

TR gk, Right,,

. Based on the foregoing, thete, 1§ 110" ovidence 'tl,z‘at Det, Ames was thy vieim of any
. Tetaliation based on his oYygriimo compensation olain or otherwlso, e

B, Detestive Awes’ Clalus Regarding the PCSD Investigation aud the PAO.
Doclinatton Ia e Kopaeh'uelc Middle Sehool Matter .

Det, Ames dlso alleges éom‘xgtiou iu connection Wﬂ:h‘ the' investigation of the Kopachuc!g
Middle School. matter by- the PCSD, and the deollnation of proseeution by the PAO,

Speoifteally, Det, Awmes clalms that:

" 10 (e PCSD and PAO,] in anf atfempt lo assist {ETERITTANTES :
dofendiy ersonal friond and the suspeet I this case Jphn;Rosi,'
s8 aceusatlon of offiofal inisconduet against [Det, Ames}.and ™
{CK's paronts’] attomey Joan Melt” by jssulng a pross release. and
~ conduofing a search of Det, Awmes’ officlal Pierce County emalls for
"7 evidencs of “possible misconguct” by Det. Ames; and )

;

2, - “bellevefd] officets at the excoutive comniand leve] of t!ie (PCBD) along’
with exeoutive lovel officers in the [PAO) conspiced to disoredit the -

. 26
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o . legitimacy of the orhingnal complaint flled by .CK's Pparents against
' Kop'aichuck Middle School teasher John Rogt,” .

There is no menit o thess allegations.

As @ injtial matiér, there Is o evldence that SRR,
Mz, Rosi or bad any other motivatlon for trying to help M, f :
during Jds DW T Intérvlovr tiat he bas no evidenco of a personal friendshlp botween FE
aild Mr, Rosl, Det. Ames stated flat lie yunde-the allsaation only becauss he fonnd it
_ took tho slep of mentloning to ISAREEER
ugh-Del, Ames afso conceded that i

u passing, This Is a very slonder teed wi
", oorruplion, and In fact is not reed at all, -

. When asked about any rcla(lons‘ldp@had with Mr, Rosi,; lated as follows:

Coopersmith: Nowy, If you read (he ol xlght bolow that on page
124, there’s an ewill fom you fo FRESITRE It's just abowt 6
minutes or so after the first one,

Al
eda ] .

" Coopersmith: And you wioté, “This iy golng to jump big” -
Gott
Cade,

ARETREE Whdch it, which it digy
Coopérsmith: Yeah,

' Coo;;crsndth: Also, TYT, }l\e.tcacher in this, T know went {o high
school with hith, . , - ; .

kay, AfterIread the iqmri.

Coopersmitht Okay, So ey you $aw there was 4 tedckier name
Johw Rost? , . )

Coopetsmith:  Okgy, Now, did you have any rolationship with
John Rost, other than having been a high school classmate of his?

Rave you seen -
. . 27
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I've seen him [n passing 3 or 4.times in 30 year;.
Coopersmitl: Do yousoolalize with hime }

peet No, Never bave,

Coopersinifl. What's the “In’ passing” — hoty c:lId yoit — what
context did you ses him? o . .

% Classrennion,
Ooop'crsnmb: Ckay.

in a'gym O an ovent, or I a grécery store, maybe,
Coopersinith: Wero you frlends in high school?

694

SERRE No. Tincas, we had 680 peopl,

T knew who fi& was,
Coopeistaith: Yeah,

— Y wasn',

:

You know, he was; 1 think an athiete
Coopersinith: Okay,

PHE Vool %, Y cotidit telt you were ha,!iveii, grove up, or
. aﬂyﬂﬁng- ' . K

Coopersunith: What made sou desi

doto tell the Sherlfs that you -
went tothigh sohoo! with Johg Rest?' . ) .

Rl ecanse I dldn’t want —] was gefting disolosed that  swent
o high selwol with Johu Reoslyand JE'm gofng to be {alking about _
thds case, Y wanted everybody fo know that | knew who this guy

wias,-that we weren’t frlonds, but, you know, that could come up
vight at the beglnning, .

,Coo;}e'rsm}@: Okay.

Cooperstaith: Did You 866 that 25 any kirid of conflict fssue for-
yourself or anything Jike that? - .

. Coopersraith: *The fact that You went to high school with i guy?

. . 28
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" including Det.-Sgt, Bere

for Det. Ameg’ allegatlon'to be (re,
asslst an old bigh sohool classimate
d PAO prosecn tors, including [ &

motivated to help B help that elassmate {v this way, This 1s farfetehed ang
unsupported by any evidencs, Acoordinaly, the olaim that the PCSD or the PAO took or
Tetatlion Gauo {supposed relationshlp with Mr. Rosi is folally

deolined to take dotton based on ik
lagking fn morit,

The second part of Det, Amnes’ allegation s that senlor offielals ap the PCSD and the
PAO “eonspired to disoiedit the legltivacy of the orlminal compleini filed By CK's parents
against Kopachuek Middlo School teaclier John Rosi,”, Det, Amés alloges thal4ho seareh of Lis
emails aud the PAO press release were destgned to do this diseredidiug, This allegation also
lacks any mieri, ‘ ) ' .

.

.« The key witnessos in conneotion witlt this part of D ]
the prinofpal investlgator on the Kopachuck matter, and FEED - Jhrgiedaciion Co
gt tho Plerce Colinty Proseculor's Office, Bolh Det,-Sgt, Berg and S
Gota g reviovred he Kopnohuok incident and wero of the view that & crimivgl case
was ot warranted, | T . S

A tho thne that the Kopackuok Inoldent dams o the attentlort of the PCSD, Det,Sgt,
Bexg was the liead of the PCSD’s Speclal Assanlt Unit, According o [RIFEITTERNY
“one of the best:experts In ohild abuse and chltd assault in the Unlied States,”, 7
desortbed Det,-Sgt. Berg as “our best and brightest on child -abuse investigation® and as not-

- someofic who would let anylhing or anyore stand In hér way when invostigating such cases, All

whingsses, iucluding Det, Ames, spoke ghly ofDet.-Sgt, Borg arid deseribed her &3 sorhicons -
who f5 exfremely dedicated o cages Involving violonee agalust ehildren and Bol someone fkely
to be Improperly influenced in such n case, Det. Amos staled as follows during his pwrt -

interviow: |
. . Coo’pérsmiﬂ.n Okay, And you've khoxm’reresa Berg for a while,
is that right? ) i ) .
Ames: Yeos, - . )

Coopersmith: And do You know her (o bo anything offet fhan a
dedioaled-law enforcement officer? Delective? Who woiks on
these cases? . )

Ammes: I like Teresa, We*vo had a long relationship, She isa véry
competent investipator, : "

'
.
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Coopersmith: * Se I just want fo make shiee you’ré not makx'ng'an
allegation that she elther fatled to do her job or was loid not to do
her job or anything like that, ' T

Ames: No: Not at all. Nor would Fever second guess for, .’
Yespeot her. What I'm referring fo these Js based onmy teaining fn .
candusting child abugo investigations, I've worked for Teresq in
her wnt.  And T o in a case Hke that, I'm teferencing my
experience. 1 never could have took a case like that would have
been considered a hiigh profite because it accurs in school, and it's
caught on videa laps, no way could I submit that case to a

présecutor for reviewwithout ever having mt‘ervloweq anybody.

" After trading voleemal Is onJuly 26 and 27,2012, Det,-Sgt, Berg spoke with Ms, Mell on
. July 30, just after Det, Ames took his roport dnd oblalned video and other ovidencs from
. Ms, Mell, Det-Sgt. Berg roviewed Det, Ames® report and the video svidénes on July 31, and
confacted the Childrcn’s-Advocaoy Cenfer lo requtest & ehifd Intervioty the sane day. Thereafer,
from July 31 t6 September 24, 2012, Det,-Sgt, Berg took .the followlng Investigative sleps,

amoug others;

. 4 :
1 On Awgust 9, 2012, Dot.-Sgt. Bérg met with and lutervlowed CK's parents with
- - Ms, Mell presont, - . . .

2, . Alsoon August 9, Det.-Sgt, Berg, Ms, Mell, and CK's pareuts observed While
Torensic' Child Jn(erviewer Cornella Thomas taterviewed CK ‘on video, This
interview of CK took about one hour, Ms, Thowas provided & dlsclosure
summary and'a video of the fulerviow, - - .

3. Oun September 12,2012, Det.-Sgt, Borg.oblained from flte Pepinsula School

"+ Distrieta thamb drive contatning video clips from tho olassroom fucident and
wnredacted doctntents fron the sohool istrlot’s Invastigation,. Det,-Sgt. Berg
reviewed these documents, which fueludid the distelof’s Inferviews.of M, Rosh

arid students, a statement from Mr, Ros}, and other iaterials,

4, On Seplember 14, :201_2, Det.-Sgt,' Berg oBlﬂined the st of stdents in M, Rosl’s
“Kopatime” olass, '

"Det.-Sgt, Berg did not conduet her own interviovss of the students in the classro'oni. She.
explained thal doing so would have involved considerable time and disrupHon, involving
oblalning parental consent qr search varrants.  As noléd, she did roview the school disirlet’s
notés of ils interviews, of some of the studenfs, as wall as the vides from ihe olassroom

fnoldent.!®

* Det-Sgt, Berg also asked school dlstelot offiolals about the Issue of mandatory reporting of chlid abuse, The
school distriet lo%d hev that it had recelved Jegal gdviee on e subfect, and thal 119 counsed Wouldhave, |
documentalion, No such docuraenlatlon vras provided, Del-Sgt. Berg exprossed the oplnion duririg hee DAYT
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.

After conduoling this investigation, Del.-Sgt, Berg decided to seck guldanes fom the
PAQ bofore taking additlonal investigative steps, because she'saw problems vith (e caso, Det.~
Sgt, Berg explained these problerms as follow: : .

Coopersmith: What wers the Problens that ,y.‘ou saw with the ca56?

Barg: After the child nterview 1 knew the case was in &oul;lo
becaust the vicvilm did nol say he was assanlted,

Coopersmith; What did he say? s c

Berg: It was all In fun and theve was no intont of hasm', He . - .
Wmself had Inltiated the gautes, the \wresiting and all the stof and
it looks bad on video but yshen you réally look at ¢ In corjunotion
with his energy I think you gel a bettér sense of'it was horseplay,
Poor elassroom management obviously but i& It an assault? 1Ptho
kid, and he's 14 50 wo're yiot tatking abowt lke a five year old

belug able 1o mpks a deolsion fiko that, but g 14 yoer old can o

. desids whether they've been assaulled or not, They have some By .
- dnit,. And he dldn’t sny that, " '

Coopersmith: And 1 guess until they — citlielr‘ way — that vide'o, that -
festimony is what carries welght witl a jury Potentially, right?

Berg: Huge, Ifle daesn’t think he was asseulled, .
éogporsmim: ‘Right, .

. Borg: Theh we don’l have a oase,

Coopersmilh: Okay, Did aforaey Mell knoweabout thafpactof .-
7 " Lo

Beig: Sltéwatohcd G]e}ntervlesvi BRIRY

« Coopersmith: She vralched {t, - Okay. Was there any other . -
problems with the eass, as far as youwere-concerned beyond the

o . fact that {CK] said Jie wasn’t assaulted? .

.
»

Iutgrvlew that the schoo! distript shovld have reported the Pebrubry 2 elassroom Idoident to law-enforcement, 110t
because she bolloved that the Incfdent was a case ofehild abuse buf rather because sho bolfeve that tho sehivo] dishst
should naf be making [ts owp Judgment call abovt what does or does nol constitiis abise, Asnoted by foxt below,
WEHTXEIERYI not belfeve (ha the Febrvary 2 Inoldent was a mandafory reparttig matter (or the sehool disticl,
Based on DWT's review of the video of the Tebruary 2 Inotdént, andhé olier ovldence In the fills, It tsnot clear that
tho hiotdent fell withfn the definition of abuse or neglect” Jn RCW 26:44.020(1). Becanss ¢rimtnal cases, including
nsdemeanor violatlons.of ROW 26,44,030, must bs provéh bayoad a reasonabls doubt, most proseciilors wonld not
1awich a prosecutlon of canduct that doss not olearly Ball within the key statutory deffnition, .

- 31 L '
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Berg: A lot of times cases have huge problems when there fs o ’ »
long delay in repoXting. This case hapyened in Pebruary 02012

but does not eome to law enforcement’s attention until July 30,

The question the jury*s £0ing {o have; and of congse the prosecuior

bas is why the delay? X you think your elildrs assaulted why

didn’t you pick up the phone and ¢all? Now youca say well the

school didn’t call, Yesand that's true foo,

Coopersmith} - And why exactly is !hat'a problem. ifthere s o
delay? . .

Berg: Beeauss it always s iivthese cases beoause it leaves doubt .
that thors was a crime, Did you (ilak you were & vioting, Was this
done iu fim-or this an assault and there arg coriain elembnis yoy
have to show for nurassault and one is intent fo hurm aad sfuffand
Inthiscase is jt horseplay, Is it this and (he parents weren't Qe
because there, was no repott to Jaw enforcement, Rven Iy thelr

slalements they’re not sure Initiasty, .

Coopersmitli: Biit when they did teport Jt lho,u:gh evenifitwasin
July, To the aflorney but nevertheless they were reporiing {4’ *Can
that suffice they mads g deaiston in July to réportit? |

Borg: Well, né, Then the next problems that ¢omos from n delayed L
report Is trydng to recrsato what happened. Witnesses aro harderto

find, memories are poor, dooumentation becores more diffioult,

Difficult to do-an Investigation months, mbsiths Inter, , T

>

. Coopersmith: Okay, Aud fn this case was that of fess fmportance ., '
sinco thers was a video? What would the witnessos add? L '

Beig: Well certatuly we needed festimony that {lils video dapicts |
this and the context of It and you would need that, But it would
+ also bedid the child, in this case, bave any Injurles? There V/as Ho
- documentation of that, Théte wers no infucdes,

Coopetsinith: The wilnessos migh{ have to talk wbout that lssue, )

Bérg: And so there Js all these elemen(s that you would have to
meet and s muoh more ditfieult months later, ,

Coopersmith: Okay, How about motive. Did you have any

concert: ~ I'1u not suggestlng you should have, 'm just asking,

Did you have: any concern that there Was some other motive fo the
" parents coming forward five months later beyond this reportiig

coming to the erjminal justice system?- .
32
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Berg: Well, its unvsual for parents® privale counsel to brlng o
case forward, Usually we geta oall from the parents, Op
somebody else who Wwilnessed the aet, So {t's really wusual 1o got
a case that way, And so yeah, Lhought why this long and why
thraugh private counsel, . .

Coopersmith: So there Is nolhing wrong with private cou;xsel.

Berg: It not wrong cerlainly but it [s more Wausual, Usually wa
geta phone calf the day of the act, My clilid was mssaulfed, Some
dof earlier oulory, . s

.

" Coopersinitly, Okay, Aldght, So Inadditlon {o what e alleged -
vietin [CK] sald, would thls late roporting, there were afso factors ‘
for you and when you say tho casp had problems, that was pattof .
it? . ' )

Beyg: Yes, Bui the biggast problem ivas he didu’t say 3t was an .
assault, I dow't knaw how wa cay overeome' tha, | C. -

Coopersmith; Aod In your experleiss with ohifdren who gre
assaulted and cases are brought do they It all cases always say yes,
1 Was assaulted and'mnke thatstatemeong R

Berg: Um, althongh thoy 113 1101 156 Hio words J wyas assaulfed, .
They would say thhigs fike this happened to.me and ithurt, I havs
this }ujury: He wasn't saying ihat, )

Réporttag Law, BE undersiood that {ie PCSD was looking for puidancs from the

PAO bofore couduoting any- further investigation, After reviowlng the PCSD caso filo,
AR el with Dot.-Sgt, Berg )
the evidence af that thme, g so revlevred the video' of Ms, Thomas forensio
Interview of CK in its entirety along with the Disofosuto Swpms
$poks, with Ms, Thomas. The primary reason tat fEEEE
clarify a statement.in the Diselosure Summary, The Disolq
teary during the Inferview and claimed if'was all tn fan, Yot when 1 asked o If he would want
the kids to do this 1o someors else he snid no When spoke with Ms, Thomas,
she clarified that {t was her impressfon that CK was feary “heoause e was here havipg lo tolll the

story about his friends and he wasupsel abouf that,®

¥ poke with Ms, Thomn’s was fo

33
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lo diseuss the hvastigatlon, She vanveyed her concerns about:
prepared by Ms, Thomas, and -

ulAry stafed that “[CKJ-was -
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- B Iso tevieved: the documents from the Peninsuly Sohoo! District
- Investigation, These documenys included the following Febriiary t6, 2019 uofes, from CK’s
" -parents vic;wing of the olassroom videoy ) )

. Dad said - 4 mupio days prior (o fhe inoldeny {CK] svas Davlng .
issues & they azen't sure if this compounded it or It wag an Issng
£0ing onprior to the incldent, “py Kids ave sl talking aboyt i

because thefy son in high sehoo) was asked abopt jt a GHHS, -

W then watohed the videos, mom orfes flgg ugih soma of theyy,

it ean get oy of eontrol, klds $taiy tho korseping, [CK] appears o )
be laughing, Mom sald-hls faclal oxpressions did not look okay,

Raohe! asked If they had et with Rosi bdfore; thei saxd'uo
nothing OXeepl confarences, > . .

Dad said that [CK]%s psrspective was Jf g all fun play, . But hjs
bebavior & some things they seg in fexts doiv't seem fo indicate
thal,. Dad hag huge hopes of bringtng hihm back but feels
disconveoted now nfier walohing the Yideos, .

Dad said ho.dldn't haye any z'mimoslty when he watehed the’
videos, Mom dlsagreed; sho said {he teacher was Glcouraging ft &
vuiting his foot on hig face & bretending o fag, . ‘

Dad sald he didn't.think Rosi haq maliolous ftent but was abpse
that fie wag fostering the behavior, TCwronld be nies fo have kids
“tealize thely ro)f [s1e] in the grouy builylng, [CK} was‘n't'eqyfppaj :

{0 handle thlssituagiou. o .

Mon said they are going 10 the bsychologist & would liXe 1o have
her watoh the videos today If possible, K could halp wig {CK)'s
depresslon with the situatioh with Rosl & his popularlty, And (he

. bsychologlit vap help deoide if Rachel onn talie With-{CK) to0,

Dad says managing kids 1s tough & maybe {his vias just bad timiu'g
BorRosl ag [CK} s in orfsls mode, -

oiuted fo the stalements fron CK’s father ofoger I the o the Ingldent (before

ted Jaw enforcernent) gs, partioularly problematic fora proseoution,

like Det,-ggr, Borg, viewed the fagt (hat the inciden{ was
ontbs afley the ineident, and by a civif atoruey

oll contac

As noted above,
not reporfed to faw enforeoment ung) over five m

34
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for CK’s barents, as problematls for 5 prosecution, @
Dbyvestigation might be sden 43 having been initlated by Dy
(mad

problematic, EEameTmy R
Prepared a dotalleg orandh
~about the decision, SEESHEEY ta
decislon (although obviously & onld
had ne_fiput in connecton it

! Olnge £, alstafed

. during SZOWT interviow (hy did not viey Kopaolyizk licldent as o Mendalory chijg
abuge Feporting matter for the Sane reasons tha did not befleye 3 to be a vighle brosectitton
case, e . ) :

The Investigation of the Kopachuok mafter was handleg by oxperlenced professionals, -
ef. Ames exgertly recovered thq video evidence g virole & thorougly wport, Dat,
'PCSD’g expert on ofild abugs issues, further Hvest
conclusion that the ease had Problems, ey -
the video evidence, angd bersonally spoko winy Det-8at B
* detailed memorandum oxplalnfug valid reasons for
Ms. Mell may no¢ agreo with the PAQ*

cause the record

enll for an outside faw
poper oy o5 does not Support the notfop 4
roper verumental: lion, .

hat thero was any .
o Moreover, if o potentiaf of Mr, Ros was problematie befurs Det, Ames.
brought his ourrent complaing forwnd, 4y 4

Jnvestigation and proseoution of wy, Rosl, i accepled, could he benefletal ¢6
clients, CK’s paents; to the extent 4} in 1

sehool distrie( and Mr. Rosi, Y. proseculor wonfg bave to take this |
decision aj fhis, polnf, and-

¢ f <Rost In any ftuge Proscoution any compofept
+ crimipal def‘ens_e lawyer would higliflght-this addifion .

Finally, during his DWI‘:iptcrvIew,- Det,
have engagasd Iy Smproper condiot in cong

dofondant namad Lyon Dalsing, and 1y particular {ts handling of certaiti photo.
analyzed by D, Ames as pact bf i {

L Violates any siate or federal faw or Coun
2. Constitutes ay abugo ol authority; or
3, Creales,a substanyy) and specifio dap,

&y ordnance; or ,
807 00 the public heafth op safetysor
4 Resulls In a pross wasty of publio (uads,

Thers Isno evidencs thaf any of this aceurred yifh respect fo the PCSH and PAG banditg of phe middls schoo)
incident, . .

.
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Pierce County cuslody before being :eleasecj,'!s rrently suing the cbunty for false arvest ang
mali

clous proseoy ton, and a cefrp) 1S3 appoats 15 be e Photographic evidence, Def, Ames is
n witiess in this clvil ease, and Is teprosented by Ms, Mell iy,

Maroh 2013, poqly Del. Ames ang Ms, Mell filed declaqtions I the Lynn Dy
T .connection with whether Det, Amos vay festify gt s deposition o cerlaln, in
county may be claiming as priviloged, ‘Detesive Amos dld -not roferences the

Suggested that g may be relevant to Hs alleged wisheatnypnt by the PCSD aid he PAO,

Detestive Ames? coniments or allegatious_ Yegarding the Yan-Dalstug mater are beyond the

{ L
Seope of this report, They will not pe investigated by DWT unless and unill DWT Jg relained to
do so . . )

i

VI, Con CLUSION

. For the foregoing xeasous, thers is no mordt to Def, Ames® curront aﬂégaﬁous, Det, Ames
- Was 0ol tho viotim of re.(nﬂa\tion based on hls prigy OVertimg compendation ofalm op ollienvise,

School matter Was in any way .comtpg.ot that Det-Sgt, Berg's h&ndting of the Invesligation oy

the PAO?g decision to decline proseoy ol \ere nollyatod by anyiblng other thap ay hongs! view
- of the evidencs, . : SN : .

’

Dated this 22nd day of May, 2013, . - "o

o

oy « Cobpersidth .
Davls Wright Tromalue LYLP
1201 Third Avenye, Sulte 2200 .
Seartle, Washiugton 981013045
Teleplione; 206+757-8020
Frosimiie; 206-757+7020
“Bonaff: joﬁ‘coopatsmﬁh@dwt.com
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Appendix J: Ames Declaration With Statements
from Coopersmith Investigation
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IN COUNTY CLERK'S OFHICE
PIERCE COUNTY, WASHINGBTO!

March 13 2014 1:16 PM
Before Visiting &der

The HonorableLRENTH BERRK
G

Hearing Date: March 19th, 2 a.01,

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR PIERCE COUNTY
MICHAEL AMES,
NO,: 13-2-13551-1
Plaintiff,
DECLARATION OF DET. MIKE AMES IN
Y. OPPOSITION TO DEFENDANT PIERCE
COUNTY PROSECUTING ATTORNEY
PIERCE COUNTY, By and Through, MARK LINDQUIST’S MOTION FOR
PIERCE COUNTY PROSECUTING ATTORNEY’S FEES AND EXPENSES
IATTORNEY MARK LINDQUIST,
Defendant.

I, Det. Mike Ames, make this declaration under oath subject to penalty of petjury pursuant o
the laws of the State of Washington:

I am a detective with the Pierce County Sheriff's Department and the Plaintiff in this action,
I am over the age of eighteen and am competent to testify in this matter, My declaration is based
upon my personal knowledge, experience, and training, I subamit this declaration in opposition to

Pierce County Prosecuting Attorney Matk Lindquist’s Motion for Attorney Fees and Expenses. This

I BRANCHES LAW, PLLC
Joan K. Mell
1033 Regents Blvd. Ste, 101
Fircrest, WA 98466

Declaration of Det, Mike Ames Opposing joan@3brancheslaw.com
fi y ' . 1 1 ¢ 253-566-2510 ph
De endz‘mt s Motion for Attorney’s Fees and Costs l 281-664-4643 fx
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case was not brought forward frivolously and any substantial expenses incurred to the taxpayers of

Pierce County are the responsibility of the prosecutor,
1. Dalsing Declaration

1.1 1did the right thing under *“Brady” and came forward with exculpatory evidence that the
prosecutor’s office purposely withheld from discovery in the Dalsing criminal and civil cases, The
Pierce County Prosecuting Attorney’s Office had other options available to them in determining the
truthfulness of any declarations I submitted in the Dalsing criminal case, which would have cost the
taxpayers of Pierce County nothing mote than the normal cost of doing business related to internal
affairs investigations. The Pierce County Prosecuting Attorney’s Office knows that the Pierce
County Sheriff’s Department has an internal affairs division within its agency that handles
investigations into the honesty, truthfulness, and credibility of its officers. The Prosecutor’s Office
knew Judge Andrus had sanctioned it in the Dalsing civil case in King County for not disclosing the
same exculpatory evidence. Attorney fees were awarded to me as a result. When the Prosecutor’s
office was subject to sanctions, the Pierce County Prosecuting Attorney’s Office decided to oreate its
own PIE against the honest detective who came forward with the exculpatory evidence under
“Byady” which I had a Jegal obligation to produce.
1.2 @have been a law enforcement officer for over 25 years and am very familiar with the
requirements of Brady v. Maryland as they relate to my duties as a law enforcement officer, My first
training regarding “Brady” was while I was attending the Washington State Criminal Justice
Training Academyin 1988, I still to this day remember the instructor cleatly telling us as young

I BRANCHES LAW, PLLC

Joan K. Mell

1033 Regents Blvd, Ste. 101
Fircrest, WA 98466

Declaration of Det, Mike Ames Opposing . lasgbggxﬁc;; 75‘};:6 o
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recruits that under “Brady ™ not only are we supposed to bring forward evidence that can implicate a
suspect in a criminal matter, but that we are also. mandated to bring forward any exculpatory
evidence that could show a suspect was not involved in the crin.linal activity in question, The
aspects of potential criminal and personal civil liability as a result of violating “Brady” was stressed
during that same training and has stuck with me my entire career. At no time in my career would 1
ever have imagined that my credibility as an officer would be fbrever tarnished with the label of
“PIE/Brady Officer” as a result of doing the right thing under “Brady.”* “Brady” serves a valuable
purpose in [aw enforcement and criminal prosecutions, as well as does internal affairs investigations
in determining what potential impeaclunént evidence is under “Brady”. Every case I have been able
to find reléting to labeling an officer a ”Brady Officer” describes an officer who went through a due
process internal affairs investigation prior to the label and the results of those investigations are what
led the departtﬁent to turn over the inforimation to a prosecutor’s office, Nowhere in the history of
“Brady” has a prosecutor created false potential impeachment evidence and then used that same PIE
to discredit the state’s own witness in a case. Nowhere in the history of “Brady” has a prosecutor
labeled an officer a “Brady Officer” for bringing forward exculpatory.information under “Brady.”
1.3 Thave previously produced for the record with this court documents and emails showing 1
responded to the first “Brady ”/PIE letter I received from the Prosecutors Office, with questions and
concettis I had regarding that letter, The prosecutor received my response to that letter several days
before a deputy appeared before Judge Chushcoff on October 1, 2013, The Prosecutors Office then

and to this day, still refuses to answer my emails with my concerns regarding these “Brady” issues

I BRANCHES LAW, PLLC
Joan K, Mell

1033 Regents Blvd. Ste, 101
Fircrest, WA 98466 '
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and still refuses to provide me with any of the documents they are releasing to the defense as PIE
against me, Had they agreed to allow me an independent unbiased investigation into their
complaints against me, I would not have had to expend the cost to have my counse! appear at the
October I, hearing, The Prosecutor’s office was not interested in any of my objective factual
defenses, My impression was the prosecutor’s office was focused instead on a Dalsing hearing
coming up on October 2, 2013, and was intent on discrediting me before that heating, The
prosecutor tiied to get an in camera hearing and determination in Judge Chuschoff’s court that the
Coopersmith 1'<;port amounted to impeachment evidence, that they could then cite to impugn my
credibility in the Dalsing civil case the next day. The transcript of the entire record of that hearing
speaks for itéelf. The reason we filed the case here the next day after that heaving had nothing to do
with any disregard of the law, Quite to the contrary, the Prosecutors Office through their actions
were making it very clear that they would not allow me an unbiased independent investigation to
clear my name. I had no way to rectify the situation, as they created and controlied the whole
situation. T had no other alternative, but to seek guidance from this court. Even Pierce County’s
legal counsel at both the anti-SLAPP and motion to dismiss hearings stated that the only recourse I
had available was the courts. Mr. Leitch spoke about me bringing a tort defamation claim against
the county as recourse, but argued I have no damage claim to support such a theory and

M, Patterson spoke about me having to bring a recall petition against the prosecutor as my only
recourse, this also would require e petitioning the court in Pierce County, A recall petition does

not address my concern that I have been wrongfully accused of dishonesty,

I BRANCHES LAW, PLLC
Joan K, Mell
1033 Regents Blyd, Ste, 101
» Fircrest, WA 98466
Declaration of Det, Mike Aines Opposing oan@3brancheslaw.com
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1.4 Jim Richmond is lying when he states that T did not provide him by email the exculpatory
emails I provided in the Dalsing criminal and civil case. Jim Richmond is lying when he states he
nevet spoke to me about those emails after he received them from me, 1 have attached to this
declaration sereenshots of my work laptop computer that show the email I sent to Jim Richmond was
still in my email archive on 2/16/14. The screenshots show the email to Richmond aitd the sent and
received logical properties metadata, Attached hereto as Exhibit 1 is a true and correct copy of
screenshots of the e-mail communication between me and Mr. Richmond. The other forensic
examiner in my office Detective Heath Holden witnessed me do the screenshots and signed a
document certifying that he also viewed the email that was sent to Richmond in my Microsoft
Outlook Account, I told the (ruth regarding these emails that I sent to Jim Richmond on October 18,
2012,

II. Coopersmith Report
2,1 The prosecutor states in his motion for fees, “Ames and his counsel have no objective
evidence of their defamatory claims. In fact, the findings in the Coopersmith Report directly refute
their accusations,” The Coopersmith report does not refute my accusations, the Coopersmith report
offers the opinion that the conduct I complained about was done for reasons other than the retaliatory
reasons I suspect. The witness statements finally being released many months after the investigation
do provide objective evidence to support my claims, As the complainant, I was easily able to

determine based on the questions and answers given by witnesses who the individuals were giving

HI BRANCHES LAW, PLLC
Joan K, Mell
1033 Rogents Blvd, Ste, 10!
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the statements and have identified them here. (Any misspellings and grammatical errots are as they
appear in the statement transcripts)

2.2 Regarding my complaint in the Kopachuck middle school case where I was improperly
accused of misconduct by taking a mandatory child abuse complaint, witness statements show I
followed all depariment policy and procedutes and state law in taking that repoit.

2.3 Det, Sgt. Teresa Berg, Supetvisor of the Sexual Assault Unit at that time, stated she did not
have any probletus with me taking the repott in the Kopachuck case. She also stressed to Mr,
Coopeistnith that it was a Mandatory Child Abuse reportable incident, Aftached here to, as Exhibit
2 is a true and correct copy of an excerpt of Mr. Coopersmith’s interview of Det. Sgt. Teresa Berg.
(Page 61 of 117 Berg Interview 4' Installment)

24 The court is already aware from previously filed documents that Undersheriff Bisson, Lt,
Wilder and my direct supervisor Det. Sgt, Mike Portmann also had no problem with me taking the
report in the Kopachuck case. Attached here are the statements made by Sheriff Paul Pastor in his
interview with Mr, Coopersmith regarding the topic of me taking the mandatory child abuse report,
where Sheriff Pastor’s statement indicates I did nothing wrong with taking this report. Attached
hereto as Exhibit 3 is a tirue and correct copy of an excerpt of Mr, Coopersimith’s interview of Sheriff
Pastors (Pastor Statement page 84 of 117 5" installment),

2,5 Pierce County Prosecuting Attorney Jared Ausserer the supervisor of the Special Assault Unit
also indicates in his interview with Mr, Coopersmith, regarding my taking the report in the

Kopachuck case that there actually was no problem with me taking the report. His statements also

I BRANCHES LAW, PLLC
Joan K, Mell
1033 Regents Blvd, Ste. 101
Pircrest, WA 98466
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indicate he would have probably acted the same way if he was in my position. Attached hereto as
Exhibit 4 is a true and correct copy of excerpt of M, Coopersmith’s interview of Mz, Ausserer,
(Ausserer statement pages 24-25 4% justallment)

2,6 Dvealways felt since the first time I viewed the videos in the Kopachuck middle sehool case
that there was, based on my training and experience, probable cause to charge the teacher in that case
with a crime, It appears that DPA Ausserel's own case record memo seems to agree with me, as
shown in part of the interview exchange with My, Coopersmith. Attached hereto as Exhibit 5 is a
true and correct copy of excerpt of Mr, Coopersmith’s interview of Mr, Ausseter.

(Ausserer statement page 22 of 117 4" installment)

27 M Coopersmith then questions DPA Ausserer regarding who provided the information to
him that I was in a current attorney/client relationship with Joan Mell when I took the repott.
Shackingly the individual who provided him with the false information regarding a current attorney /

client relationship between me and Joan Mell, was the Sheriff's Legal Advisor, DPA Mike

Sommerfeld, who also serves as a Civil DPA for Pierce County Prosecutor Mark Lindquist. Attached
hereto as Exhibit 5 is a frue and cotrect copy of excerpt of Mr, Coopersmith’s interview of

Mr, Ausserer. {Ausserer statement 22-23 of 117 4™ installment)

2.8 Again the prosecutor’s office is acting in conflict with the interests of the client. A deputy
prosecutor who is the legal advisor to the Sheriff should be advocating for the department and should
nof be taking direction from Prosecutor Lindquist when the conflict atises from the prosecutor’s

office. The information contained in these statements show how dangerous that type of relationship

1il BRANCHES LAW, PLLC
Joan K., Mell
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is to a Pierce County Sheriff’s Department employee’s career. My complaint involved allegations
that Pierce County Prosecuting Attorney Mark Lindquist overstepped his jurisdiction by directly
involving himself in precipitating an internal affairs investigation within the Sheriff’s Departiment
that did not follow standard protocol, by alleging criminal misconduct against me without notice to
me, which resulted in a secret search of tny email, After reading the statements and notes from the
Coopersmith investigation, I believe the prosecutor and his deputies defame me by making a false
accusation of criminal misconduct on my part (unauthorized disclosure of investigation information)
in an attempt to gain access to my email,

2.9  Pierce County Sheriff’s Department Chief of Operations Rick Adamson gave this account in
his interview with Mr, Coopersmith regarding the search of my email and the reasons why it needed

to be done. It is very apparent in Chief Adamson’s statement that my email was searched as a result
'Y a) Y

of the allegations Mark Lindquist was making to him about me. Attached hereto as Xxhibit 6 is a
true and correct copy of excerpts from M, Coopersmith’s interview of Chief Adamson.

(Adamson statement 98-99 of 117 4t installment)

(Adamson statement 100-102 of 117 4tb instalhuent)

(Adamson statement 103-104 of 117 4 installment)

(Adamson statement 116 of 117 4t installment)

2.10  Chief Adamson’s statement and emails indicate that he engaged in a one-on-one conversation
with Pierce County Prosecutor Mark Lindquist prior to the search of my email and immediately

reported back after the search, with the resuits. Chief Adamson's statement indicates it was done

HI BRANCHES LAW, PLLC
Joan K, Mel|
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because the Prosecutor’s Office was alleging the unlawful rélease of information regarding an
ongoing criminal investigation, Chief Adamson also states that had they not had the alert fo the
release of information from the prosecutor’s office, my emails would not have been searcllled. The
release of this type of information is prohibited under RCW 42.56.240(1), thus would have been a
criminal act for me to have released any information, All complaints or allegations of criminat
misconduct against any law enforcement officer with the Pierce County Sheriff’s Department nust
be investigated through the formal Internal Affairs process within the Sheriff’s Department, The
allegation is a criminal allegation and would require probable cause to conduect a search of my email,
Chief Adamson states that he had no probable cause to search my email, Chief Adamson is required
by department policy and procedures to immediately generate an official complaing with Internal
Affairs once he received those allegations from the prosecutér’s office, which he did not do. And, I
was 1‘1ever notified of the accusations or investigation,

2,11 . Pierce County Prosecutor Matk Lindquist refused to give a taped statement during his
interview with My, Coopersmith, but there are handwﬁritten notes regarding the interview. Exhibit 7
(Coopersmith notes). Those notes appeat to indicate that Prosecutor Lindquist had no idea why
Chief Adamson sent the yesults of the email search to him, Someone’s not being truthful regarding
the search of my email, and I know Chief Adamson was given his Garrity Rights and waé under oath
when he gave his taped statement,

2,12 Thave highlighted some of the statements that show I was truthful when I complained to my

~ Guild and my Guild brought to the attention of the Undersheriff my concerns that the Kinney matter

I BRANCHES LAW, PLLC
Joan K., Mell
1033 Regents Blvd, Ste, 101
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was not properly investigated and that T was improperly investigated. 1 am still waiting patiently

now for 10 months to receive all of the documentation related to the Coopersmith investigation, I

am confident that there ave other materials that would support the fact that I was propexly reporting
matters of public concern,

2,13 In the five months since I have been labeled a “Brady Officer” under the Pierce County
Prosecuting Attorney’s PIE Policy, my working conditions have changed. In the seven years I have
been assigned to the Tacoma / Pierce County Data Recovery Lab as a Computer Crimes Detective, |
have averaged a caseload backlog of 4-6 months, That backlog has now reduced to zero as a result
of my “Brady Label.” 1 previously was assigned an average of 1-3 new cases per month annually,
Between November [, 2013, and today, I was assigned only two new cases during a four month
petiod. I bave learned that the prosecutor’s oﬁ‘ice is advising the Sheriff’s Department not to send
computer cases to me because of my “PIB” issues. The officers who have been given this instruction
fear coming forward with this information because they similarly fear the prosecutor labeling them a
“Brady” officer. 1 have recently been tasked with training a deftective to do computer forensic
examinations; it is clear that 1 am now starting the pracess of training my replacement, The working
conditions for me have become intolerably hostile as a result being labeled a “PIE/Brady” officer. A
proud 25 plus-year career in law enforcement I once loved, I now fear, 1 no longer feel safe
employed as a Detective with the Pietce County Sheriff’s Department and have given notice to the

Sheriff that I am no longer able to perform my duties. My last day with the depariment is March

T BRANCHES LAW, PLLC
Joan K, Mell
1033 Regents Blvd, Ste, 101
Fivcrest, WA 98466

Declaratlon of Det, Mike Ames Opposin loan@3brancheslaw.com
eclaration o ¢ Ames Opposing o 555-5662510 ph

3, H A o 3, 1 P
Defendant’s Motion for Attorney’s Fees and Costs 281-664-643 B
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21st. T expect the state will éontimne to require my services to testify in those cases where I prepared
the forensic report,

2.14 T came to the court because I had nowhere else to turn to {ry and save my reputation as an
honest police officer who did the right thing under “Bradyp” 1 understand the difficulty the court
appeared to slruggle with regarding the specifics of my claim and appreciate the cowrt’s time in
reviewing all the documents I submifted, as I know they were extensive, 1 respectfully request the
court deny the prosecutor’s motion for attorney fees and costs. A police officer who comes forward

with exculpatory evidence in a criminal investigation under “Brady” is not a frivolous thing, nor is a

police officer coming forward with information regarding his belief that prosecutorial misconduct
has occwmred. Defaming the good name and credibility of a county computer forensic examiner
harms more than just me, it harms the system and the integrity of law enforcement generally and the
effective prosecution and conviction of criminal defendants in Pierce County.

The above is true and coirect to the best of my ability.

11 BRANCHES LAW, PLLC
Joan K, Mell
1033 Regents Blvd, Ste, 101
Flrerest, WA 98466
Joan@3brancheslaw.com
i 253-566-2510 ph
281-664-4643 fx

Declaration of Det. Mike Ames Opposing
Defendant’s Motion for Attorney’s Fees and Costs
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You forwardad this message on 0273772013 9i1.
Fram: k= Amas
To: James Richmond
Ce

Sent  Thu 10:18/2012 1133

Subject PAL Dalsing case =10-2510339

252-377-8438

From: Mike ames

Sert: Friday, July 20, 2012 10:23 AM
To: Mike Ames

Subject: Aw: Dalsing case #10-2510339

Michagl Ames CFCE,CrFz
Cempurter Crimes Une
Piarcz County Sheriss Degt,
NIMEST A0 0IB7CE. wa.US

253-377-8458

From: Lori Kooiman

Sent: Friday, June 10, 2011 1-17 PM
To: Mike Ames; Debbie Heishman

G Timothy Lewis

Subject: RE: Dalsing case F10-2510339
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1 forerarded this message on QLIFINLS 091,
[ Mize Ares
Sames Ricumond

< FW: Dalsing cxse *10-2510339

P

FW: Dalsing czce 10-2510339 Properties

7 % )

‘Thael Ames CRCE,CFE
mputer Crimes Cnit

ez Counny Sheris Sepw.
IMESIEco.DiErca.wa.us

3-877-8438

o Mike Ames

nt= Friday, July 20, 2012 10:23 AM

= Mike Ames

bject= F\¥: Dalsing case =10-2510339

shasl Amas CFCECFE

mzuser Crimas Uni

Ts Do
1281 ACO. 9812 N3 US

i
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ome Lori Kooiman

at: Friday, June 10, 2011 1:17 PM

: Mike Ames; Debble Heishman

: Timothy Lewis

bject: RE: Dalsing case =10-2510239

; General |

Sent: Thu 1013/2012:

; m(\ _ = Dalsing cace =20-25:033¢
Tyoa: Massage ML)

Loca30n:  Deletad fems

Scoer 18K3

Received: 10/182012 1145

ModiSed: 32752013 09:12
Impornce: Sensitvitys
Normal ~ RS
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FromG VIIKL  .mes

Sent: Thursday, October 18, 2012 11:38
To: ' James Richmond
Subject: FW: Dalsing case #10-2510339

Michael Ames CFCE,CFE
Computer Crimes Unit
Pierce County Sheriff's Dept,
mamesl@co.pierce.wa.us
253-377-8438

From: Mike Ames

Sent: Friday, July 20, 2012 10:23 AM
To: Mike Ames

Subject: FW: Dalsing case #10-2510339

Michael Ames CFCE,CFE
Computer Crimes Unit
Pierce County Sheriff's Dept,

matnesl@co.plerce,wa.us
253.377-8438

From: Lorl Koolman

Sent: Friday, June 10, 2011 1:17 PM

To: Mike Ames; Debble Helshman

Cc: Timothy Lewis

Subject: RE: Dalsing case #10-2510339

Ne're available at 9:00 on Monday. Meet you at your department. Thanks,

‘rom: Mike Ames

Jent: Friday, June 10, 2011 12:43 PM
fo: Lori Koolman;.Debbie Helshman

>ct Tirnothy Lewis

itbject: RE: Dalsing case #10-2510339

am available Monday at 9 or 1:30 [n the afternoon, Tuesday morning til noon. If any of those times work.
’uke

‘rom: Lorl Koolman

ient: Thursday, June 09, 2011 4:19 PM
‘or Debble Helshman; Mike Ames

¢ Timothy Lewis

ubject: RE: Dalsing case #10-2510339

ve will have to meet, all of us, early next week and go through the evidence. I thmk you re mxssing the boat to
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Lori

From: Debble Helshman

Sent: Thursday, June 09, 2011 2:58 PM
To: Lori Kooiman

Subject: FW: Dalsing case #10-2510339

This is from Mike ,,,duh
Debble

From: Mike Ames

Sent: Thursday, June 09, 2011 12:27 PM
To: Debble Helshman

Subject: RE: Dalsing case #10-2510339

No, It appeared that he was the computer person. There Is ho way you can get by the defense that she will use which will
be It was him and especially now that he Is pleading to it. I could easlly link him to the child porn but not her. No way do I
want to go back Into that case to look for something that I cannot prove, Deflnately no link to her and the child porn
other than that one plcture but we can't see her so no way to prove that elther. T did look hard at the porn that was

downloaded from the Internet and nothing leads back to her. I did look at that angle too especlally after I found that one
picture,

300d Job on the case though and am very glad these monsters are going awayl

viike

*rom: Debbie Heishman

jent: Thursday, June 09, 2011 11:07 AM
ro: Mike Ames

jubject: Dalsing case #10-2510339

ike,

lowdy you fabulous computer guy... Both the bad men in this case have pled guilty - one will go away for
ife??!!

“he female is not being so smart., Pros, arve wondering if yon were able to tell if Lynn Dalsing had any type of
ccount or files on the computers so we can charge her with the possession also?

‘hanks

rrammy

detective D. Heishman #205
erce Cotnty Sheriff

vecial Assanlt Unit

30 Tacoma Ave So

acotma, WA 98402

§3 798-7713

CP)g
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Berg: Yes, Quitc lengthy, He talked to both patents,

)
AY
Coopersinlth: And does it appeat to you fo be a woll written report? That he did a good

Job?
Borg: Ves.

Coopersmifli: Okay, DId you have any problem with the fact that Detcitlve Ames went
out aud did this interview? Was ihat an Issue for you at ati?

Berg: No., Deleolive Ames use to work SAU eases. He knows whal he was dolng.
He’s a good detective, y

Coopersmith: In other words, 1 just wondered if there was aly sense on your part that oh,
but I should have been doing this interview, this should have been my case, Is there any sense of
ihat al all? DI you eare about that? .

Berg: No, Idon't care about that, Ineeded alf the hélp Tcould get. And he’s a goad
deteclive and 1 thanked him for 1 actually.

Coopersmith: Did you see any problem, and I don’t know whettier you knew this bul,
and I'mi not suggesting thore was a problent or wasn’t a problem, T'm just asklng, If Joan Mell
had reprosented Mike Ames in some prlor personnel matter Involving an overlims Issue
previously, did you seo any problem or concem that-Mike Ames was gelting & roport from Joan
Mell and then going out and geltlng evidence from her and then going out and interviewing the
parents which wore Joan Mell’s ellonts. Did that ring any atarm bells in your mind?

Berg:  No, nnot necessarily, One, I didn’t know about that,, Certalnly at ihe time I had no
[dea, I think it was Just o conference call too so T don’t knnow that lie wesnt out and saw the
parents, I think his role was pretty short, She called him. Once she called him, understand he is
a maidaled reporier, so if she calfed him I would expeot him, andl In fact ke needed to wrlte a

- report, Ifsomebody comes to a taw enforcement officer and hias allegations or susplcions of

child abuse thai officer is required, mandated by slatute, to wrile a report,

Coopersinith; So he had to wrlte 5 repoxt?

Berg: He hes to write a report,

Coopersmiths Is there any, if you had doue the report Initially, the dot 1, Ts there any
prolocol or procedure or practlco that you are aware of where I this type of matter you would
hiave elevaled the matter up the chaln of coramand, given the public information office, you
know, the heads up that il was a potentlatly higher profile matter? Anything Jike that you would
have done had you taken the inftlal repori? .

Berg: Well, once ~ well If 1 had taken 1, yes, And in fact I did,

Coopersmith; What di¢t you do?

DWT 217473561 0020420000008
pal Jmell08092013-14 redaclod 810417
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* submil that that may be beonuse my contaet with, relationship with, interest in
Willie Wiiliatns was about as desp as inferos! {u a relationship with
this gy he went to high school with, And anybody who would imagine thal
somehow 1 should be interviewed ovor a murder case fot a guy Twenl to high
school with, & much niore serious exiine than ths, Is absnrd,

Coopersiithy Okay.

Miolcarek: L have one other follow-up questlon, You-deseribed earlier about being contaoted,
given as an oxample, your nelghbor an exigent life and denth type of shtuation
how you would intervens versus '

1 finnlly got to an actual thing. 1was approached about dog polsoning, I sald no I
ean’t do this. Even though I love my dog, ‘Thoy'love thefr dog.

Mislcarcki  So in the ease of Det, Amos taking the repoxt from Joan Mell, ave you aware of
' any exlgent circumstance Involve that, Is there any reason thal you are aware of
whete thaf veporting couldn’t have been put off by just n couplo hours or even g

day while Det, Ames gat another investigator Involved?

Tam not awaro of that, At the some time, T don’t think there Is a blg falt or issue
with Mike taking it, Now Mlke might not be as seusiilve to an appeatance as you
or Mike could have bean In, pardon me for saylng this, there are things T don’t * '
think about and I should think about, We all have a “f could have had a V8
morment”, right? Where they slap tholr forehead and say, gees, I didn’t oven think
about that, It is absolutely entively possible for me that Mike’s foous was not on
gee, [wondey if this is an appearance lsse but hs focus was on hey, this kid has
been harassed, this kid has been bullled, Thore's been kids who commit sulelds
behind harassment and bullyfug so pardos mo for attributing good motlvation to
complainant, In this oase, 1 could eastly pleture Mike saylng yeah, 1 ihink this
needs ta be taken down and also there apparently is digltal video and P'm the
diglta] video guy for the department so is there anything on its face that is
cgregious abont this? Absolutely not, In faot I ean doscribie 4 scenario where
quite the opposite, '

Coopersmith: So Is it fair-to sny that Mike Ames could have been aoting it complote good failh
In taking the report, doing what he thought was right, doing his job as he saw It
and that only later do other people like see an appearance of conflict issue? Xs that
o fair statement?

He3ak0n -
[Coot

Thal’s a falr statement, And they don’t seo it because they are after Mike Ames,
they see it beoauso maybo the appearance issue Is there, And [would maintain,
yes, there Is af least an appearance.issne there, Let’s cheok fulo It Now, had we
determined there wash’t an appeatance Issue, had we determined that Mike, I
cattlkd make an easy argumont that Mike aoled with vory good faith In this, not
Irying to do anything wrong, Maybe he missedt an appearance issue bul that’s nof
the end of the world, That’s not  biggle. We all miss stuff I think on oceasion,

395
DT 21747556v1 0020420-000008
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and 1U's your discretion and it’s perhaps less usua! (o have like something as
delailed, P'm just wonderlpg If you know anything aboul why thls language was
fnserted aboul the financlal motlve the altomey might have or the (amily might
have and the issue with Del, Aines?

You kuow, the only - well, 1 think yo'ra correct that most press releasos exe
much shorter than (hfs, Maybe not mnch shoxter, depending on the case, Some of
my cases, a jol of the homieides, the gang cases, some oL more publio sex cases,
the pross roleases are longer and that's ono of owr PR person, they make tal
decision, Udon’t really have much nput, The only thing that T ean think on this
case s for Becky, ¥ provided her with my memo which contained a lof of
information,

Coopessmilh: So jt could be thal the memo s nol something fhat Becky would usually have had
8ccess to and In this oase she didand L , |,

Yes, ['would say they never have accqss o that, well, T shouldn’t say never. On
most oases we don’t prepare lengthy njemorandums for outlining owr decisions.
In this case I did given the conlact 1 recelved fram soveral atiomeys who were
somewhal related fo tho matier, 1 thiunk Ms, Mol representsw or the
parent ot somelhing, Herschmann eepresents Mr. Rossl, Our clvildepartment
had vontacted me to gel the status of jl, the Sherif®s Department, Toresa Berg
contacted e on mulllplo oceasions saying Jonn Mel's comtacied re asking the
status of it, Give me anupdale so J can tolf her whet you are golng to make a
declslon, thal sort of thing, kwas getting information from all over (ha place. A
couple of'Deew Michelson from L ik it from ane of (he newvs stations catling
e repeatedly and so in this Instance I thoughl tie best course was 1o prepace 83
delailed & memo as possible, When I made the deeision then that was provided
for purposes of the press release. So that might be why this s longer than we
would ordinarlly see, Idon't know, You'd have lo telk to Becky,

Coopersmiths Okay. Is she stil] around?

Yes. She's a vietim advocate now, Slie just moved from HR back lo her atiginal
position of victiny advacats,

Caopersmithi Okay, Understood, Was lhere any mottvation or pwrpose hn thal paragraph al the
end of the press teleass thal talked about the malivation, you know, tha the
finanolal motivation might be or the facl ihat the deteclive took tha report who
had been represented by the same ¢ivil altorney. Was there any motivation or
purpose 1o make Det, Ames took bad in some way or?

{ don’t (thjuk 1t — U can say no. I've never futended to make Dot, Ames look bad at
all, In fact If ] was Del. Ames T probably would have done the same thing, 1
mean he's gelling a call, he's o deteetive with the Plerce Covaty Sheriffs
Department and he's gelilng a ¢all fiom somebody he knows, whether or nof they
still have an alloyney-olichl relationship 1 don’t know, sayieg hey, J've contacted

DWY 21742534v) 0U20420-050003
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Coopersmilh:

Coopersmitiy

Coopersmith:

Teresa Berg. 1 haven't - nobody followed up on fhis. Can you come ¢olleet this
ovidence and got il Lo the people who Il needs 1o go fo, From hls perspective $
don’i find any favlt in that behavior,

Ckay,

I don™t know what thelr procedures nrté. Maybe lie should have cantacted another
detective In the specinl assauld unlt ond say, hey, ¥ got a calt from Joan Mell, Can
you go collect this Information from hér so It stays within that wnit and doesn!t
look ...,

And Just ot me ask you a question about that, and we’re efmost done, and yob
don't find any faull with Dét. Ames which is fine, 1 {hink carlier you said though
that you thought th fact that he had taken the report from Joan Mell and they had
bees in an atiomey-ellent refallonship was another polenilal problem, ln-fact, 1
think in your memo you wrale thial thal was another potential problesm wjth the
caso so why do you say that ~ how do you say that and al the $ame time say thal
you dor’t find any fault with Det. Ames?

Well, he's & datective, [ink he's going to aol upon, he's a law enforcement
offieec who js golng lo— onee requested 1o inlitate fnvestigation } lhink he's gofng
lo inifiate Investigation, whether 1*s him hiniself doing it or somebody elso, The
problani Is with Joan Mell, is from the other end, Not from the of{icer’s
perspecilve, '

In ofher words, are you saying that Det, Ames could have acted com pletety in
fiood faith but inagveriently greated a problem?

Right, Right,
Okay,

And in, you know, I don’t know swhat thejr procedures are at the Sherifl"s
Depariment and 1’ not second guessing Ded. Ames but {1 would scem If 1 waro
himt I would, you know, il somebody conlacled mo and sald hey, hors’s some
gang, J uso 1o be In 1he gang wnft. Use (o be In the special assawdt unit, If
sotnebody contacls me and says hey, I've got this information about a gang
vestigallon, Fwouldn't go take Ihat myself or process Homysell, 1 would
confact Grog Greer fa the gang depariment and say, hey, here’s what { got. Do
you wanl {o follow up with it. Here’s (he contact informaiion. Thal would seem
prudent because then ie's kept i the right avenues to gel to Where cases usvally
are,

Okay,

As opposed (o crealing some, you know, some question obout ., .,

DWT 201425563 0020120000003
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Coopersnith: Canl see that one more time?

Yes, AndT think the ouly other porson thot I disoussed thal with would have been
Don Farina, 1con't remomber because I do so many of these cases,

Coopersmiihi: Okay. Letmo ask you ahoul one parileular paragraph.

S Sure

Coopersmilth: On page 4 of your memorandum, it Slf{(cd November 6, 2012,
BB That would have beon when [ made the declsion,

Coopersmith: There is o parngeaph there that veads os follows: “Defonse attomeys ofien asseri
that a vietim’s mollve in reportiug & orinte Is {o facllitite a ¢ivil lawsult. Hete the
fnvestigation was inllisted by a oivit afforney obtalned byl parents. T'o
complicate mallers, the clvil atlorasy reported the matter to a Plerce County
Sherlfls Department defective assigned to Investigate computer erimes who is
also this attamey’s client on an neselated olvil maller, There was probable cause
here, These civil aspects have complipated the prosecptlon of the ease.™ That's
whal you wrole, vight? |

T wrole that,

Okay, Waos that your own thoughts you pul down or did someone else tel} you o
sny thal? .

No. Absolutely that’s wlhiat I'm - before ) took this position all | dig was lry
cases, AllTdir was try Class A sex offenses and o}t T did was iry-gang cases,
Axd so whou P reviewing a ¢sse T roview I ol only with an eys towards do |
have probably cause to charge a case, J also have to ovaluale the probablfity of
obialnlug a conviglion, Well, that is obviously fodder for defense on the viability
of my case and so0 ) have (o constder that,

Coopersmith: Okay. So in the sentence you vsed | tays “the Pierce County detective assigned
to invesligala the now crimes “who ws also (s attorey’s olienl o an wiralaled
elvilinatter” and the press release says very slmilar Janguage, The civil altomey
reported the motter o a PCSD deteative who had been represented - pasl lehso,

s by the same ojvil attomey, So do you know anylhing about how the language gol

# changed from "who was also this aomey’s olieat” (o "who had been.” Someane

: must have realized that

T don't know thet it differeat becavse } think | sald was.

i Coopersmith: Well it may not be different, And Use only reason P'm nsking youis I'm
wonderlng if there was some correction to, oh yes, it was a prior relationship,

+ OWY 211285801 0020420000008
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I don*t know how they got to s language. T know they had access to Beoky, 1 ,
provided this memo fo fier when she wrolc 5t and 1 assunie because 1 sald who was ‘?—\]
also which would have been past tenso, she said hiad boen which is also past tense,

All Tknow aboul that relationship Is T contasted our civil depariment who

represenled ono of the parties, U 1ol oven sure who the sulls wero agalnst, (a

find out If there was In Facl a relallonshlp between Joan Mell and Mike Ames

because if there Jsn't then I don’t hiave an Jssue with hiet contacting Ames other

than he [s not fu the vkt that should have been comtacted.

Coopersmith: Okay. ;

i
Wiileh then croales less of an lssue, 1UenHs fnto quastion the same nietivation for
tho elvll aspect but it doesn’t really, shit, cavse the Yevel of serutiny {t doss when
you contael somebody who was your eliount,

Coopersmith: When you called the civil attorey, the prosecuting attomey civil divislon
attomey, who.knew something abowt Joan Mell’s reprasentation of Mike Ames,
did you learn anyifiing about how Mike Ames Hed his overtine Inwsuli against
the Shorl£*s Department?

No. The exient of my conversalfon, I belteve Y calfed Mike Swmmerfeld who was
on of theee or four ¢jvil allorueys ~ 1 don't even know how many olvil attomeys
are over there - | think he, oh, I know why I contocied him, Beeause ho
represents the ShesIs Dopartment who there had been o poblie diselosure
request for the ease file and so he was comtacting me to figuro ou} if I'd made a
deofsion because I 1'd made a decision then they have to tum it over, 1 believe, |
don't know how thal works, So he's the one who conlacted me so then
contacled him and said hoy, J need 1o know whetler or not this s acourate (hal
Joan Mell represented viike Ames and so he sald T can check and hie ran
something and hic suid well, I'ny looking at a notice of appearance or something ta
sonto oivit elabm that says Joan Mell represents Mike Ames,

Coopersmith: Okay, Is that all you leamed sbovl ll‘}
Yes, That's the extent of my c0nvers;;u50n.

Okay, Do youremember who that whs?

i

That was Mike Summerfeld,

Coopersmith: Mike Swwunerfeld. Okay. So in youy experiense, you know yow've been here a
long lime, is It unusual lo issue & press release that's somewhat Jengthy and also
states as a reason for declining the oase, as a proscontfon case, that there wasa
defease attorney Iivolved who might have a financial incentive and that there was
a detectlve invalved who had had soihe kind of relationship, an atiomey-client
velationship with the allorney, 1s thal unusual to pul all of that In & press release?
The reason I'm asking is that [*ve seen myse)f lols of press celeases whare it Just
says we decline prosectstion ar vie don’t think a erme was commitied, whatever

.,
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Coopersinlth: To sec if he leaked Jnformation to the lawyer or anyons else. oy

i,
W: Basoally, '

Coopersmith; Okay,
I think that’s 8 better way to put it,

Coopersmlll‘t: Okny, Was there any other like officlal misconduc, complaint or
anything filed agalnst Detective Ames, something on an IPR for example or anything like that?

No, prelty much, once, you know, we wanled to find out very quickly ifho
had or had ol done auything wrong, At Ifhe had not done anything wrong we.wanted to get
that Information out {0 say, hoy, we have looked into it, he hasn't done anything vwrong,
everything he fins done is professtonally approptiate, Internally, ho could ave handled it betior
Internally as faras getiing permisslon and briefing a supervisor prior to dofng what he did, But
ultimately the outcome was everything he did was appropriate. He did a very good Investigation,
there was 1o IPR, So had he done something wrong then we would have Jssued an IPR, In this
case ho had not done anything wrong, maybe an error in judgment, But the bottom line is he
didn’t violato polioy, he didn’t violate faw and we’re able lo olear liim of any allogations tha
were potentially coming down the pike.

Cooporsmith: Okay, I think that his olaim that this aotlon of roviewing his computers Is
part of a retatintlon against him for the overtime lawsult and so forih, And I'm just wondering,
you know, Pl just ask you directly, Was the declslon to look at his computer any sorl of
paybnck or relaliatlon for the fact that he'd brought the overtime and in some people’s Judgment
had, you know, unnecossarily involved an aftorney in the nialter or anythlug Jike tlint?

B (¢ datiion Code ' s ' s -
g No. His aotlous and the altemey’s actions were just highty unusual and

we were ltying 10 gel to the bettom of i,

Coopersmill: Actually the middle school ineldent?

R
. d t

Coopersinlil: Well, you say his actions and the altomey’s actions, I understand that you
thought that Joan Mell was making a lot of ealls and acting in an unvsual way, but what was
Delectlve Ames doing that was unusual?

The fact that ho rospondsd to her requost to'do the things that he did
without notltying the supervisors, , .

Coopersmith: Okay. And is it also true that the fict that he had at least al one time been
represented, and sluco she was couslug such a stix, it was the desire {o ses if there was some
connection that he was lvappropriately glving her information or something like that?

.' No, he had a relationship with her a professional relatlonship.
And there was a concern that he was showing preforential freatment, And there was the polential
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that wo couldn’t prove or disprove It at this point without ohecking his emali to dotermine jf—
allegatlons were starting to bubble {hat he had done somothiing wrong, So we had the means to
legally cheok and cither prove or dlsprove those allegations, n this cnse we proved that any
potentlal allegation of wrongdolng on his part was unfounded,

Cooporsunith: Okay, And those allogations that were bubbling were they coming from
DERELIYSR] for example?

oy “You know I don’t recall, 1think i1 may have beon some people in the
:prosceitor’s offios staff inay have been expressing some concern,

Caopersmith: And who were (hey?

I don't know,

Coopersmith: DId they express thele concerns to you?

1 think af one point I may liave had a conversatlon with et
Okay. Aud what did ac“"“c“d“

Thalﬁmsjus( coneerned,
Coopersmith: About what oxacily?

: Polential impropor relense of Information,

Coopersilth: So he was concerned that e knew of a relatlonship, he know Joan Mell
was ina relationship with Doteotive Amos and he was concerned that there might have been
some Improper information provided?

v

. b In general. And that conversailon probably lasted two or fhree minutes oh
the phone,

¢lse you can reeall from Uik conversalion? Anyone elso

Coopersnuith: Okay, Anyihin o
daction Code 1

at the proseoutor othey than the Re
: That I talked {0?
Cooporsinlih: Yeah, that oxpressed any concerns aboul Defective Ames or Jogh Mell?

Nal direetly to me, So if thera were ) don’t have any personal knowlecdge,

RedRbon Cedo 1 ?

Coopersmith: Okay. Fow aboul

Inevor tatked to [ abowt this,

Coopersmith: Okay. Were you awaro thet R
teacher Involved In the incident, John

Redaction ode_'fl with the

’
————
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C k: Na. - . : vy

'4
. T
Coopersmith: Would that matter to you?
sz«‘mcodej N N
Coopersmiths Okay, Now, there’s the next page, there’s a—we were on page 128, there
was a request to interview =
HedacticnCodo | : i H
— And part of the reason that wouldn’t concorn me js paeaacs:
Redaclion Code 1 andiRBloesn’t gel involved In Investigations,
Goopersmith: Okay,
' So.
Caopersmith; Okay, So when the requesi was made, I have {his form, which Is, I'm.
going to show you, It's an acconnting document, 1t’s called an emall record search procedure,
And there’s a form associated with It catled an email record search request, Looks like this.
Bmail record search request and it has a place for the date, the dopnriment, the reference number,
the requestor, the search range, search phrases, you know, and so forth, And were
you familiar with this form and was It used in connection with youir request to look af Deleclive
Ames computer?
R [ don’t kunow, ' ;

Cooporsmith: Okay,

I'vo never seen it,

Coopersmuh. Youw've never seen this form, Have you ever had acoasion as a supervisor

orlo look at an employee’s emails before? -

' m Usually we send a request by emall just like this the only tmes thaf I've
ever done

recall, We send a requesi fo the person that does these things and then they
may fill that out subsequent to that, But this is typically what 1 see,

Coopersinith; Okay, So yow've never scen that fornt that I jus!t showed you? The actual,

offioinl search request form belng used?

Facton C
- v

Coopersmith: Are you also famillar with the policy, Sherlff’s Depariment poliey aboul
searches of emalls?

Hedkiwa€ota 1
-: Gonerally,

Coopersinith: And whal it says is that i can bo a search of emalls if there's a lawful
reason lo do it. That’s what the policy says,

DWT 21747556v1 0020420000008
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R Mmdn,

Coopersmiilit Okay, Did you believe that thers was a lawlul reason?
Redaebon Codo )
Coopersinith: And 1 know you've sald this befors, bul what is the lawiu reason?
That there was suspleton that Information may have been lmproperly
releascd, R !

Coopersmith; Okay, And was that suspicion, like, let’s just use probable catise as an
example, Was there probabls cause of tha(?

Not probable cause,

Coopersimith: Probably shoti of probable cause,

‘ od0 3
Righ

.Coopersnﬁ(h: Okay, Reasonable suspleion?

Close, Thisls a civil matter at this point, .
Coopersmilh: Sure,

: We're dealing with the oivil issue, not & orhminal fssuo,

Coopersmith: Definitely right, 'm using these as a reference point, I'm not suggesting
that these standards really apply,

I’d say there was a susplolon,

) Coopersmith: If you had to arttonlate the susplelon or rensonable susplelon how would
you artioulate that?

W Just that we were having concemn raised to us and there was soine unusual
behaviors and some actions that had been done that Just did not seam right, did not seem ethical,
profossional, If they were frue,

Coopersmith; for what?

That Mike Amos may have released information to a private defense
atforacy. .

Coopersmith: And the basls for even suspeoting that would have been his prior
relatlonship as an attorney/olient relationship,

DAVT 24742556v1 0020§20-000008
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And how he Initiated his tnvestigation aud how he had not informed the ,
supervisors that he was doing so. . { )

Coopersmith; Okay, Al right, And the reason fo inform the supervisor would be
because of the high profile nature of the case and the ~

Rightt, and then thie supervisor may fook at it and say, you know—Iif the
supervisor knew he had a relationship with Jonn Mell he might have sald, why don’t you step
back and we'ro golng to have somebody else wilh your skllls-or if e have to go to another
ageney to do this type of service that you, that he cventually did, So that we just avoid any
innuendo of impropriety,

Coopersilth: Okay. Ate you aware of any soxt of bias or hostility within the Sheriff’s
Department against like taking a case that Joan Mefl roferred, Like was lhere any sense of, you
know, we're golng fo, we're hot golng to do anything to help this person, Angthing like that al
all? .

No. In this enso, she had overy tlght to do any in‘.'oéligalion.
’Qoopersmlth: Right, ‘ .
And we'd have beoen dereliot it not investigating this case.
Cooporsinith: Okay. '

No, we have a legal obliguiion here,

Coopersmith: T mean was thore any reason why the Shevifs Department would be
Incfined not to prosecute this teacher who was involved in this incldent?

-
Coopersimith: Okay,

m: There’s lots of altorneys that have a bad reputation with the Shoriff’s
Depattiment and e Investigate thelr complaints all the time,

Coopersiith; Js It falr to say that if it was believed ft was warranted it would hiave been
eveit more of an [nvestigation and do you know ifany reason why the case would have

As far as 1 know this was very well investigated,
Coopersmith: Okay, Delective Burr?
I believe there were several people fnvolved.

Coopersmitl Imenn, well, Dslectlys Ames, T think you sald his repor! was a fine report,
And then Detective Burr as well,

DWT 247475561 0020420000008
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RS And Delective Burr is recognized as one of the besl experts in ohild abuso
and child assault in the United States.

Coopersmith: Okay. So the search of Detective Ames computer was authorlzed dnd, I
think, Betsy Sawyer also authorized t, do you reoall that? :

R Crio 1
BN ' nol aware of that,

Cooparsmith; Okay, I'lf just show you page 130 might refvash your recolleotion,
SRy | don’l know wlhy Belsy Sawyer would be fnvolved,

Coopersmith: She’s the like HR director isn't she?

Yeah, I don’t know why she would be lnvolved,

Coopersmith: And then do you vecall that the veport buek being that there was no
{nformation found? ‘

m: Yeah, bastently wo were able to eleny Mike Ames of any allegatlons or any
future allegations (ht ho had acted Inappropriately,

Coopersmith: Okay. And then there’s on emat! from you to Redacmm lhul’s on
page 131, do you see tha{?

Rofatoatods §
: Muy-hm,

Coopersmith: And I says, Jusl, fyi, pleasd don’t forward this. And then 105 aftaching or
forwarding the emall fvoin[RNERITENEE o you that says, | selually didn*t find an emall
between Ames and Joan Mell,

R Yeahy, Lasleally I was just folting et Ethat based on our
provious conversalion, we checked, wo looked, and there’s nothing there,

Coopersimith: Okay., Why did you say please don’{ forward this,
: | just thought }t was appropriate that H not be spread thal, you know, if was
confidential,

l@opersmilh: Like who would SCKERERREEEE ossibly forwatd this to that you didn’t
wai

{o do.

: T dicln'( wanﬁo forward 1t to anybody, 1t was I‘orﬁinformatlon.

Cooporsmiith: Okay, You know, sometimes, I mean, the roason P asking the question
Is when people sty don’( forward, burn after reading, it suggosts like that yow're nol
comfortable with what hnd happened or something,

DT 21747556vE 0020420000008
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Redecton oo 1 mld J hnd had a one-on-one conversation, Thers wasn*t—no
was presont in our conversation, I walenf‘ercncc enlls It was a conversation tha

body else -

W’md I ﬁ

had one-on-ong, So I felt my response t should stay betweon myself and
' Coopersmiih; And that's ns far as tha, Is all that meant,

AL Loy ) » s 3ar,
-: Hﬁwere to verbalize that {0 other people that was up to I

Coopersimith Okay. So that’s all you mennt by that.

That’s all I meant,

Coopersmith: Okay,

dama ety ‘ And after that T think I was —— s

Cooperstalth: Then you were done with this,

s
L !

Coopersnith: Okay, Later there was a pross relenss Issued by lhe prosécutor’s office,
Are you Famillar with that? Let mo show you the copy,

1think Ysaw it for the first tlme today, 1f we'te talking about the same
“thing, .

o

Coopersmith: It’s Novembor 6, 2012, and Il leave show you fhis,

: The only one 've seen Is, lot’s see, [Uniutolliglble] Aud then the onty
I saw ihis ong today, '

Coopersmith: Yeah, okay.

BN  Anylhing else .

Coopersmith: This is what P familiar with {oo.

What I xead .

Cooperstnith: Right, you’ve given me the August 29, 2012 Sheriff’s Department press
release aboul the Invesligation and then yow’ve glven ne the November 6, 2012 press velease by
the prosécutor’s offfce that there was not golug to be any charges. Right? And in this one,

draft,

Okay, so the first time I've seen that whs today,

Coopersmitl; Okay, So you jus( looked this up on the jntornel, Is that riglt?

e Mo A ¢ ave me & copy of il.
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: Yes, and i’s just all about followlng the County’s communieation policy g

and the Sheritf's polley, You liave no expeotation of privacy, ( )

Coopersinith; Ts there any bavrier at all to looking at an employee’s e-mail? Like, for
example, If you have an improper motive or something?

* . Sherlff’s Department doosn’t, no. My understariding Is that HR with other
departiments may do routing snap-It of people’s e-malls, We typically don't unless there’s some
reason {o,

Coopersmithi: Right,

Redacion Code 1
A

The only time we typleally get involved is IR has found some links to
other people that regard people and now that gives a renson to, but we jus{ dow’t have the lime
and manpower,

Coopersmith: But in the case of Deteclive Awmes and the e-mail review conduoted In -
Seplember 2012, you believe thal there was a valld reason ta do that,

It was isolated {o this specific event,
Coopersmith: Okay, involving the middle schoo} ineldent and the attorney and all ihat?

Yes, and we had an alert to this event. In {his Instance we would not have
been checking,

A

Coopersmith: Okay,

Scott: “Just a final thing, do you recognize that this Is an ongoing Investlgation and we
don't know at this time what further involvement internal affairs or the administration will have,
but anything that wenf on foday you need to keep that confidential, Is thers anything you want to
add ns a statement?

Cooporsiitly Anything that you think Is important and I didn't ask you or Seott didu’t
ask you? '

Redittentolet I had asked you catlier, I'd like to know what as far as your reaction, what
Mike Ames is accusing me of,

Cooperstiths Sure, The allegation is that not Just you, bul you and othors retallated
agalnst him because he brought the overtimo lawsuit and the refaliation teok the forin of
inltlating a baseless misoonduot investigation that was at least involving review of his e-mnils
and lssuing a press release — the proseoutor’s office issuing a pross release that basically tainted
him and tarred him as having done somsthing Improper and maybe other things that he’s nol
awaro of, That's basically the allogation,

RNMHX-)WOI Okay.
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Fromi Rick Adamson

Tol blark Undqulst

subject FW: Emall search request

Datot Tuesday, Ocober 02, 2012 9:33:00 AM
Importancer High

Just fyi. Please don’t forward this.
Rick

From: Brent Bomkamp

Sent: Tuesday, October 02, 2012 09;29
To! Rick Adamson

Subject: FW; Emall search request
Importance: High

IT didn’t find any emall between Ames and Joan Mell,

Frorm "I'om Jones
Sent: Tuesday, October 02, 2012 08:35
To! Brent Bomkanp

Ccl IMTInvestigations

Subjectt FW: Emall search request
Importance: High

Searches using the criterfa balow produced no results,

Tom Jones

IT Systems Englneer, Supervisor

{T Governance and Service Delivery - User Systems
Pierce County information Technology

From' Unda Gerult

Sent: Monday, October 01, 2012 4:38 PM
Tos ITInvestigations

Ca: Brent Bomkamp; Rick Adamson
Subject: FW: Emall search request
Importance! High

Approved, Please assist Brent,

From' Betsy Sawyers

Senti Monday, October 01, 2012 4137 PM
To: Linda Gerull

Subject; RE; Emall search request

Approved

Fromi Llnda Gerult
Sent: Monday, October 01, 2012 3:43 PM

To: Betsy Sawyers

=Y



Subjects FW: Emall search request
Importance! High

Approve?

Fromi Brent Bomkamp

Sent: Monday, October 01, 2012 3:04 PM

Tos Linda Gerull ;
Cc: Rick Adamson . .
Subjectt FW: Emall search request

Linda,
| haven't heard back regarding this request, Does it require further authorization?

Thanks, 8rent

Capt, Brent Bomkamp / Criminal Inyestigations Division / Plerce County Sheriff's Dept, /
bbomkam@co.piercewaus / 253.798.3637

From; Brent Bomkamp

Sent; Tuesday, September 25, 2012 22:45
To: Linda Gerull

Cci Rick Adamson

Subject: Emall search request

Linda, .

Related to possible miscanduct by Sherlff’s employee Mike Ames, please conduct & search of his
email account {mamesi@co.plerce.wa.us) for the time perlod of 7/23/12 through 9/24/12 for:

1) Emall correspondence with Joan Mell
2) Any emsil with the responsive words:
John Ros}
Cameron Kinney
Karla Kinney
Randy Kinney
Kopachuck
3) Case number ¥122120312” or iterations 12 212 0312, 12-212-0313

This request Is made with the approval of PCSD Chlef of Operatlons Rick Adamson.

CPl



Thanks, Brent

Captain Brent Bomkamp ‘

Plerce County Sherift's Dapartment
Criminal Investigatfons Division Commander
930 Tacoma Avenue South

Tacoma, WA 98402

253.798.3637

Chpsy
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RECEIVED
SUPREME COURT
STATE OF WASHINGTON
Dec 08, 2014, 8:38 am
BY RONALD R. CARPENTER
CLERK

RECENED BY E-MAIL

Appendix K: Ames’ Complaint E-mails Re Computer

Search



Froms Dient Gomban
Senlt Thesday, Suptember 25, 2012 2348

Yo Lida Gerah
Cet Rick Adarogon
Suljectt Ewal orands reduest

Lindy,

Mike Asmes, please conduct sparch of hls

avstonducl by Sheril's emyiloyee
petind ol /2342 tirough 9724712 for

flelated to possible
s} furthe Uime

email account imanesJRO.pisrtvNn
1) il coreospamifence ikl Jown Mol
2) doyemal vith the msponsa waortls.

john Rost
Caneron hinney
KatlaXnney
fandy Kinpey
Lopactuek

3} Case number 122120312 or erations 122420312, 12-212:0313

This coquestss matde itk tae approval of PCSD Clrie! of Oputations fuck Adamson,

1 had never been informed of any fomal complaint or inquiry against me regarding this
invesligation, Who is the complainan(? I feel this search was conducted {Hegally behind
my back with no supporting ovidence of the claim Captain Bomkamp and Chief
Adamson are making. This investigation proceeded without any due process.

Seplember 26, 2102 Chief Maskao and Captain Bomkamp mesl regarding this
investigation, what was the information exchanged at that meeling?

fronyd

1o ’ ¢ ALY

Subject: SE- st 11N 4, Uh gl e 13 et cltatsn

pate: wokeslr Hitea e I et A3 N

Brand

tam i my ¢ihce now ard uotd 1315 ties whun d have togote e fanos Neztng
foh

Ames - 000218
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Ouclober 1, 2012 at 3:03PM Captaini Bomkamp emails Linda Gerull for an update on the

vequest, Chief Adamson is kept In the loop.

Frams; Bieat Bemamyp
Sents Handay, Octolo: 01, 2012 3:¢4 Pi%

Tot L Gerul
Cet Rk Adameon ,
Subject: FVA Bean b search 1espsest

Tt
o furtiset authothaten?

| haventnestd Ladh regarding this egunst (ews it ol

F1oitky, Breat

antj / Crimbnad fvestipatings Hivision 7 Meree Lty Shordits Bept. ¢

Capt, Brent ok
2479830187

BBUNIELIE CEPIRECCAVLIR /

October §, 2012 at 3:43PM Linda Gerull emails the head of Human Resources for the
County Betsy Sawyers wilh Bomkamyp and Adamson’s request which has now received

“[igh* priority status. Why is that?

From Lireda Gerull '
Senls Moy, Qeloker 01, 2012 3143 M
Tou Qatsy SOWYCLS

subjects A Fepall search fequest
tniportance: Rl

Approve?

Ames - 000219
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October 1, 2012 at 4:37 HR Director Betsy Sawyers gives ler approval,

Fromi Belsy Sawvvyels ]
Sents Monday, Octob 01, 2012 437 1

Yoi Lnda Gaw'!
Subjects RE: Emall starch eauest

Approyad

Oclobey 1, 2012 at 4:38 Linda Gerull advises IT In
of (his request and Chicf Adamson and Bomkamp are ine

rrom: Linda Gerull
Senls Manday, Ol 04, 2042 4:36 P
To3 fTnvestigations .

Coz-Bronl Bankanip; Rick Adarsson
Subjects VA tipal search reqirast
tmportaacet High

Approved. tease ass st fsrent

October 2, 2012 at 08:35 1T Systems EBngineer Super

"

Bomkamp with the results of the “High Importance” seatch request, w

«Searches using the criteria below

Frotr Tam Jonts

Sept: Tuesday, Oteber 2, 2012 (k3%
To! Brenl RamEamp

Cet IVInvestigations

Subject: Ay Lot search requisst
Importance: High

searchus uaing the crilesia beloy

Tom Jones

1T Systers Eapinee’, Supnivises

1T Goyeraa g st Sergnce Daivery - U
Piern County mformotiun Tochan.apy

prodaced “NO RESULTS!”

o produnad o resuits.

[CT@VIE E

360

visor Tom Jones emails Caplain

hich states;

vestigations of the “High Importance”
luded in the loop.

Ames - 000220



After receiving this inform

from: f48 MINKR

1] [QNABIGNINRY

Subfects 873 P Fnath o2

Oatgt a0, 2012 LR OV
thaeks

Fromy Brenl gontkainy

Sent: Toesday, Ocox 02, 2017 o9
Tos Rk Adanrseh

Subjects AY: Emall coarch 1oqunst
Tmportance; Righ

1T 1 dn’t finsd gy ey bed

Chicf Adamson then for

the loop on this if not for the yeason {hhat he is somehow

ation Captain Bomkamp notities Chief Adamson of the results,

e

weer, Ay amd o ol

wards the email to “Mark Lindquist?” Why is Mark Lindquist in

conspiting with fhese officers.

Why does Chief Adamson (ell Lindquist to “Please, don’t forward (his?, 1 belleve this

shows knowledge and intent on t
involved in was unethical and in ny

fie part of these individuals that the conduet they were

opinion criminal.

Froni fezh Azanden

Yot sk Jaricu st

Subjeslt TV, B gearch ronLast

Datet Tugzdag, Muletre 02, 3012 Q3L A

tmportancat iigh

Just fyi. Please don't 1praard Livs,
Rick

From: Brenl Bomnamp

Sentt Tuesday, Octolwer 02, 2042 09:29

To! Rick Adamson
Subjoctt FWS £rall search (equest

Imporiance: High

1T didn't find any email butween Ames and Joan Mell,

16

Ames - 000221
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1t is apparent based on (he level of authority that this request weat through ,6.; the head

of Internet Technology and (he head of Human Resonrees that some forsn of probable
cause needed (o exist to conduct this searcl. What was it? [ befieve the search was
unlawful from the stort and based on fraudulent informat}

to confirm that,

The focus of the conspiracy now seems to turn (o ihe “Status of the Investigation” as

depicted in the following scries of emails. These emails appe
on Caplain Bomkamp’s part in stalling the release of information related to the

investigation,
Hrom; ez frelane
fo KRR FET
ca | AAW-ERE ]
Subjecly RE: Cat from S0 ¥l

Date: Farag, Octedes b5, (012 11040 [l

e b te v ane——— e P

V1 Bandle thes

From: Joy Showaltci

Sents Faday, Octebar U5, 2012 14:05
To; Bront Bomkarp

Cet Rigk Adagson

Subject: Call from Joan Meit

Joan Mgl feft me a volce Mess3Re Wanling

10 iseuss the investigation of Jolin Rost - the school

Bullying ¢ase AL Ropaciuek, Her phone nimberis 566.2510,

Fron: Crert Comxamp

‘Sont: Fraday, Octaber 05, 2002 1144 M
Toi Rusty Vikier; Terese BQig

subject: FV/: Callfrom Joan Heit

Witat Is Lne stotes of the <opachuck investigation?

Cvamet Vaos Fles wanting

17

362

on and the search results appear

ar o show a conceried effor(

Ames ~ 000222
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From: Rebecca Stover [walitosrstover@co.plerce.wa ,US]
Sent: Tuesday, November 06, 2012 3:41 PM
To: Rebecca Stover o

Cet Kelly Kelstrup
Subject; NO CHARGES IN KOPACHUCK MIDDLE SCHOOL CASE

News Release

www.piercecouniywa.org
www.twittercom/plerceco

FOR IMIMEDIATE RELEASE
November 6, 2012

k]

NO CHARGES IN KOPACHUCK MIDDLE SCHOOL CASE

TACOMA, WA — Today Pierce County Prosecutor Mark Lindqulst
announced that no charges will be filed in an incident that occurred in a

Kopachuck Middle School classroom earlier this year.

Several students In the class recorded cell phone video of one of their
classmates, 13-year-old CK, engaging in what has been characterized as
mhorseplay” with other students and the teacher, School officials
learned of the incldent that day, viewed the videos, and launched an
internal Investigation, which resulted In the teacher being suspended

and transferred to another school,

“ny the Prosecutor’s Office, we seek Justice,” sald Prosecutot Mark

Lindqulst. “Sometimes justice requires vigorous prosecution of a case,
Sometimes Justice requlres that we decline to prosecute. While this is
unacceptable conduct ina classroom,; it’s not criminal conduct under

the law”

Ames - 000228
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The Incident occurred on February 2, during a class intended for reading
and math preparation. Later in the day, CK recelved text messages from
students about the Incident. CK's mother asked him about the
messages. CK told his mother that they “were Just playing around.” His’
mother made an appointment to meet with school officlals,

During the meeting on February 16, CK’s mother and father viewed the
videos of the incident. Afterwards CK’s fathet told school officlals that
CK appeared to be laughing during the incident and it “was all fun play”
from CK's perspective, He also said that he did not see malicious Intent
on the part of the teacher. .

More than five months later on July 25, CK's parents retained a civil
attorney, who In turn contacted a Plerce County Sheriff's Department
(PCSD) detective, The detective and the civil attorney exchanged
volcemall messages over the next few days. When they ultimately spoke
on July 30, the civil attorney told the detective that she had already '
made a repoit of the alleged crime to another PCSD detective, who was

her client on an unrelated civil matter.

On August 9, CK was interviewed by a forensic interviewer, CK told the

interviewer that the entire Incident was all in fun, The forensic
interviewer advised CK's parents and their civil attorney that there was

no disclosure of a crime,

In fate September, the PCSD forwarded Its investigation to the Pierce
County Prosecutor’s Office. Deputy Prosecutor Jared Ausserer, team
chief of the Special Assault Unlt, revlewed the case and determined that
there Is no basls to charge anyone with a crime. As of fate Octaber, CK
still had not made a disclosure of a crime.

The actions of CK and his parents Indicate that'thay did not believe a
crime was committed as they did not report the matter to law

Ames - 000230

370



enforcement. Only after cansulting with a civil attorney, more than five
months after the incident, was the matter reported to law enforcement.

Defense attorneys often assert that a victim’s motive for reporting a
crime Is to facilitate a clvil lawsuit. Here, the Investigation was Initiated
by a clvll attorney who was retalned by CK's parents, To complicate
matters, the civll attorney reported the matter to a PCSD detective who
had been represented by that same civil attorney on an unrelated

matter,

in conclusion, the Prosecutor’s Office has determined that no criminal
charges will be filed In this Incident,

MEDIA CONTACTS:
Rebecca Stover, Plerce County Prosecuting Attorney’s Office

253-798-4910
1stover@co.pierce.wa.us

Kelly Kelstrup, Plerce County Prosecuting Attorney’s Office

253-798-7792 |
kkelstr@co.plerce.wa.us

Ames - 000231
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IN COUNT

Visiting Judgs Hon, Kevin w&:})

IN THE SUPERIOR COURT
FOR THE COUNTY OF PIERCE

MIGHAEL AMES, )

Plalntify, ; “

NO.: 13-2-13551-1
Vs,
DECLARATION

PIERGE CGOUNTY, OF DAVID BOERNER

Defendant.

l, David Bosrner, belng subject to the laws of perjiry of the State of Washlnglon,
declare as follows:
1. I was admilted to the Washington State Bar In 1963, Since 1981, | have
hesn a member of the facully of the Seallls University School of Law, and [ts
predecessor the Universily of Puget Sound School of Law where | teach Professfona
Responsibiliy among other courses. A copy of my vestine Is atlached,
2, From 1981 lhrough 1988, from 1993 to 1996, and from 2000 to 2004, |
have served as a member of the Rules of Professlonal Conduot Commiiles of the
Washington State Bar Assoclation and from 1982 through 1988, 1 was Chalr of that
commitiee,  The Rules of Professional Condus! Commlttes provides advice to
Washington lawyers on thelr professional responsibllities. | have made presentations
and conducted seminars on the professional responsibililies of lawyers at numeroug
continulng legal education seminars presenled by the Washington State Ba
Assoolation and by other legal organizations and faw firms, | have provided advlee to
many lawyers and faw firms concerning the professienal responsibliilies of lawyers and

DECLARATION OF DAVID BOERNER - {

Y (:}I:.ERK'S OFFICE

PIERCE COUNTY, WASHINGTO!
July|02 2014 2:42 PM

HEVIN STOCK

UNTY CLERK

O} 13-2-135651-1
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have testified as an expert witness on Issues of the professional obligations of lawyersi
in the Superior Courts of Clatk, Grays Harbor, King, Plerce, Skagit and Snohomish
countles and in the United States Disirict Courts for the Western and Eastern Districts of
Washington. From 1998 to 2003 | served as a member of the Character and Fitness
Committee of the Washington State Bar Assoclation and | served as chair of that
commiltee during the 2000 - 2001 year. | served as a member of the Special
Committee for the Evaluation of the Rules of Profassional Conduct (Ethics 2003) from
2003 to 2006.

3. For many years | have consulted with and provided training for
Washington's prosecuting attorneys in their professional obligations concerning
disclosure of exculpatory evidence to defendants In criminal cases. | have been
retained as an expert withess on this issue on a number of occasions. My advice has
always been that a prosecutor's obligation under both the constitution, as articulated in
the “Brady" decision and its prodigy, as well as RPC 3.8 and CIR 4.7, is to disclose
information which Is potentially exculpatory. | have advised that a prosecutor's
obligation Is not to determine whether potentially exculpatory evidence Is believed by
the prosecutor, but to disclose all information which may be exculpatory. | have
summarized my opinions colloquially as "when In doubt turn it over” and “the longer you
have to think about whether the Information Is potentially exculpatory the clearer the
answer is.”,

4, That said, there remains a category of cases where a prosecutor's
aggressive disclosure policy may leave Individuals who are the subject of the
disclosures without any remedy to protect their rights. Information which may reflect
adversely on a witnesses’ credibllity is clearly, in my apinion, potentially exculpatory
evidence. When the witness is a police officet the issue will present itself many times,
with the risk of multiple inconsistent resolutions of the issues of the admissibility of such
potentially exculpatory information. This situation is particularly acute where there Is an
allegation that the potentially exculpatory information s false or the disclosure is
motivated not by the desire to comply with a prosecutor's constitutional obligations but
by personal animus or a desire to retaliate against the officer. In these sltuations, there
is a significant gap in the potential remedies available to the officer. Allowing these

DECLARATION OF DAVID BOERNER -2
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[ssues to be resolved time after time in individual criminal cases can result in potentially
severe impacts on the employment status of an officer.

5, Lawyers representing police officers who find themselves In this situation
have searched for a means to obtain judiclal resolution of the underlying issues. These
Issues are of major public importance and a method for thelr resalution is, In my opinion,| .
clearly necessary. | am not an expert in the law of declaratory.judgments or the writ of
prohibition but, in my opinien, a lawyer who seeks to extend thsge remedies to a
situation such as Is presented‘ here is acting within the traditions of our profession. To
subject a lawyer fo sanctions who has unsuccessfully advocated that these remedies be
extended to the Important issues presented here is, in my opinion, contrary to the
principles which underlle our profession and which counsel a lawyer to fearlessly
advocate on behalf of their client.

Dated this _@ay of June, 2014, m

David Boerne
WSBA #407

DECLARATION OF DAVID BOERNER - 3
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IN COUNTY CL
PIERCE COUNTY,

{RK'S OFFICE

WASHINGTO!

April 17 2014 4114 PM

Visiting Judge Hon, KevinEylls

COUNTY
.NO: 18-2-
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR PIERCE COUNTY
MICHAEL AMES,
No. 13-2-03162-1
Plaintiff,
Vs, DECLARATION OT JOHN A. STRAIT
IN SUPPORT OF DET, AMES’
PIERCE COUNTY, REQUEST FOR RECONSIDERATION
Defendant,

I, JOHN A, STRAIT, cextify and declare as follows:

L CREDENTIALS

i. I have been retained by Joan K, Mell of the law firm Three Branches, PLLC. I
have been asked to opine about whether Ms. Mell’s preparation and prosecution of the
complaint in this case meets the standatds of the Washington Rule of Professional Conduct 3.1
Civil Rule 11, and RCW 4.,84,185, Attached to this Declatation as Exhibit A is a partial
Curticulum Vitae that reflects some of my experience in the field of legal ethics and legal

malpractice.

2, I am an Associate Professor of Law at the Seattle University School of Law with

teaching responsibilities in the fields of legal ethics, legal malpractice, criminal law and

criminal procedure. T have been so employed since 1976. Thave been in the private practice of

DECLARATION OF JOHN A. STRAIT IN SUPPORT LAw OFFICES OF

OF DET. AMES’ REQUEST FOR NELSON BLAIR LANGEFUE EneLE, PLLC

RECONSIDERATION —Page 1 1016 NE 113" Streat
Seallle. Washinaton 88125
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law in the states of California and Oregon since 1970 and in the state of Washington since
1972, I am currently on inactive status in California and Oregon, My private practice curtently
includes representation of attorneys in both disciplinary and professional standards for lawyers
issues, My practice also includes consulting, counseling, and representing atforneys on the
issues of frivolous litigation, CR 11 and RPC 3.1. I have represented attorneys both in
defending and prosecuting such claims. I am contacted approximateiy three times a month to
provide services as a retained consultant and/or attorney since the late 1970s on such matters, I
also provide pro bono advice to attorneys and judges throughout the Northwest and have done
so since the late 1970s. [ currently average five or more such consultations per day. My
consulting practice includes giving advice on sanctionable conduct, frivolous litigation, and
compliance with RPC 3.1,

3. In addition to teaching criminal law and criminal procedure, including Sixth
Amendment rights of confrontation, impeachment and duties of prosecutors to disclose
poténtiai exculpatory information under Brady since 1976, I have appeared as an expert withess
in numerous Sixth Amend.ment cases, including Inn re ANJ, 168 Wn.2d. 91 (2010), In re Brett
142 Wn.2d. 868 (2001), and most recently in Wilbur v. Citles of Mt Vernon and Burtington
U.S. DIST. CT. for the WESTERN DIST. of WA C-11-1100 RSL, Opinion Dec. 4,2013, 1
have also appeared as an expert witness on prosecutorial obligations to disclose exculpatory
evidence to include impeachment of police witnesses (so-called Brady cop issues), I have
served as member and former chair of the Washington State Bar Association criminal law
section since 1974 and have served on numerous criminal law-related task forces. I regulaily
advise prosecutors and defense counsel throughout the State of Washington on their

responsibilities with regards to RPC 3.8 and their duties to refrain from offering perjured

DECLARATION OF JOHN A, STRAIT IN SUPPORT LAw OFFICES OF
OF DET. AMES’ REQUEST FOR . Neuson BLAIR LANGER ENGLE, PLLC
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testimony under RPC 3.3 and 8.4, 1 have been appointed to task forces on reviewing post-
conviction and appellate reviews by the Washington Supreme Court, including appointment on
the original drafting committee for the Washington Appellate Practice Handbook. I have
consulted with several county prosecufing attorneys’ offices and the United States Attorney’s
Office for the Western District of Washington regarding Brady cop disclosures.

4, I have lectured throughout the United States on the subjects of legal ethics and
discipline for attorneys. To date, I have lectured in some 15 states. 1 have participated in CLE
presentations on the lasw of ethics and professional standards for lawyers, I have been a lecturer
for numerous of these Bar presentations on the subjects of fiivolous litigation and the duties of
lawyers to comply with RPC 3.1 under the Washington Rules of Professional Conduct, their
American Bar Association Model Rules equivalent, and on the minimum standard of care for
attorneys and law firms in the state of Washington with regaid to compliance with CR 11, A
partial list of my CLE presentations is attached as Exhibit B to this declaration. Inow average
at least two CLE presentations per month. I have done more than 300 CLE presentations since
the late 1970s.

5, I have testified in é0111t as an expert witness or appeared by declaration or
affidavit and have been qualified as an expert witness\ in the fields of legal ethics and
malpractice in 16 different counties in the State of Washington, including Pierce County, and in
the federal district courts focated in Washington, Oregon, Wyoming, California, Alaska,
Hawaii, New Mexico, and others. 1 have testified on the duties owed by attorneys to comply
with CR 11 and RPC 3.1 in most of these jurisdictions. I have appeared by declaration or

testimony on more fhan 20 sanctions motions with regard to CR 11 and RPC 3.1 sanctions.

DECLARATION OF JOHN A, STRAIT IN SUPPORT LAw OFFICES OF

OT DET, AMES’ REQUEST FOR NELSON BLAIR LANGE& ENGLE, PLLC
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0. I have published atticles and performed professional reseatch and writings in
these fields as reflected in patt in the attached cwricutum vitae. Most recently I served as co-
author of the Washingion Legal Lihics Deskbook published by the Washington State Bar
Association in 2003, I have also served on the Rules of Professional Conduct Committee for
the Washington State Bar Association for most of the last 25 years until it was recently
sunsefted in 2012, I directed a clinical program in legal discipline through the Seattle
University School of Law from 1991 through 2006. In this clinical program, law students
investigated Bar complaints under my direction and made recommendations to the Washington
State Bar Office of Legal Discipline on probable cause, The program was awarded the 1995
Gambrell Award by the American Bar Association for service to the profession. 1also serve as
Adjunct Investigative Counsel to the Washington State Bar Association. As Adjunct
Investigative Counsel (Special District Counsel previously) I have investigated Bar grievances
involving ethical responsibilities of attorneys with regard to RPC 3.1, I have been involved in
more than 15 investigations involving RPC 3.1 since 1994,

IL MATERIALS REVIEWED IN ORDER TO RENDER MY OPINIONS

L, I have reviewed the following materials:
a, Petition for Writ of Prohibition and Declaratory Relief;
b. Respondent’s CR 12(b) Motion to Dismiss Petition;

c. Declavation of Michael A. Patterson in Support of Respondent’s CR 12(b)(6)
Motion to Dismiss Petition;

d. Det, Ames’ Response to Pierce County Prosecutor’s CR 12(b)(6) Motion to
Dismiss;

e. Respondent Pierce County’s Reply Brief in Support of its CR 12(b)(6)
Motion to Dismiss;

DECLARATION OF JOHN A, STRAIT IN SUPPORT Law OFFICES OF
OF DET. AMES’ REQUEST FOR NeLsON BLAIR LANGER ENGLE, PLLG

~ 1015 NE 113" Strest
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f. Order and Opinion on Defendani’s Motion to Dismiss;

g. Respondent Pierce County’s Special Motion to Strike the Petition (RCW
4.24.525);

h, Det. Ames Response fo Defendant Pietce County’s Special Motion fo Strike
the Petition (RCW 4.24.525),

i, Memorandum Opinion;
j. Pierce County’s Motion for Attorney Fees and Expenses;

k, Det, Ames’ Response to Defendant Pierce County Prosecuting Aftotney
Mark Lindquist’s Motion for Attorney’s Fees and Expenses;

. Declaration of Det. Mike Ames in Opposition to Defendant Pierce County
Prosecuting Attorney Matk Lindquist’s Motion for Aftorney’s Fees and
Expeanses;

m., Pierce County’s Reply in Support of its Motion for Attorney Fees and
Expenses; and

n. Opinion and Order on Attorney’s Fees and Expenses.

2, 1 also rely on my experience, education, and tralning as a professor teaching the
law of legal efhics and legal malpractice since 1976; as a lawyer who represents lawyers and
judges in professional disciplinary proceedings; as a lawyer who has appeared as adjunct
investigative counse] for the Washington State Bar Association investigating legal ethics,
complaints against lawyers, and who has assisted the Washington State Judicial Conduct
Commission in complaints against Washington judges. I also rely on my experience generally
in counseling lawyers on their duties fo comply with RPC 3.1, 3.3, 3.8 and 8.4, as well as CR
11 and Brady v. Maryland. The opinions I set forth, infra, are all based upon the Washington

Rules of Professional Conduct and my experience set forth,

III. FACTUAL BACKGROUND

1. [ had several conversations with Ms. Mell about Detective Ames’ situation prior
DECLARATION OF JOHN A. STRAIT IN SUPPORT LAW OFFICES OF
OF DET, AMES’ REQUEST FOR NeLsoN BLAIR LANGER ENGLE, PLLC
1016 NE 113" Stresl

SIDERATION -
RECONSID N -Page S Sealile, Washington 98125
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to her filing her complaint. 1 discussed with her the various ways in which she might raise
those issues on behalf of Detective Ames in order to have a resolutioﬁ of the false allegation
that is the basis of his Brady cop declaration by the Pierce County Prosecutor’s office. Both
before she prepared the draft complaint and after my advice on the theoties of her complaint, I
advised her that T thought that her complaint was a viable complaint and satisfied RPC 3.1 and
CR {1/RCW 4.84.185. I also informed her of a similar case that I knew had been attempted,
but with significantly different facts which made it much more difficult to obtain relief, and put
her in touch with the attorneys who had worked on that case in Grant County.

2, Ms. Mell has informed e that her independent research found a settled case in
Snohomish County in which substantial damages were awarded arising from a false declaration
of a Bracdy cop and his termination from employment. She also informed me that one of the
research faculty members of my law school had located two law review atticles discussing the
issues of false Brady-cop declarations as part of her research background to the filing of the
complaint, Based in part on my advice to her, as well as her independent research and the Jack
of any controlling adverse authority, Ms. Mell proceeded with the current case,

3. Because the context of the curtent order is the trial court’s granting of a motion
to dismiss for failute to state a claim, the factual allegations set forth in the pleadings must be
taken as true, Without going into unnecessary detail, the allegations stated most simply are that
Detective Ames was falsely accused of making a false statement in order to damage his
credibility because of possession of information adverse to the prosecutor’s office in Pierce
County. Following the creation of the false allegation of a false statement by Detective Ames,
the office then declared Detective Ames a Brady cop and began disseminating the false

information to criminal defense lawyers in cases in which Detective Ames would appear as a
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witness or as an investigator leading to festimony to be offered in a criminal case

4, Being declared a Brady cop has substantial effect upon Detective Ames, not
only as to reputation, but as to his ability to function as a police detective, It potentially
compromises cases in which he would be called to testify (virtually any case he worked on) and
therefore directly impunes not only his integrity, but also limits his employability, utility and
his ability to perform his job. I assume for the putposes of my opinion with regard to RPC 3.1

and CR 11 that these factual allegations are correct,

IV,  OPINIONS AND ANALYSIS

A, Where there is an injury, American jurisprudence assumes that there is a
mechanism through the legal system to correct that injury,

i A fundamental aspect of American litigation, unlike other systems, is respect for
individual liberty, property and substantive rights. Either in common law or statutorily, it is
contrary to that fundamental premise of any state’s legal system that a wrong cannot be
prevented or redressed if that wrong can be characterized as an injury to life, liberty or
property. If a police officer has been falsely accused of making false statements, thereby
impugning the officer’s reputation for honesty, truth and veracity, there should be a viable
claim for relief of that wrong. That is the premise that is taught in law school and the premise
behind my advice to Ms, Mell that her theoiies of a cause of action were permissible within
RPC 3.1 and CR 1,

2. While most of my work in the criminal justice system in the State of
Washington in various capacities has been to assist lawyers regardless of their practice as
prosecutors or defense counsel in meeting their ethical and legal responsibilities while
performing their professional roles, I have spent substantial portions of my career addressing
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Sixth Amendment effective assistance of counsel and addressing Brady issues for both
prosecutors and defense lawyers as an advisor. I have become acutely aware as a result of that
work that falsely declaring a police officer to be a Brady cop causes an injustice that is
dangerous to the integtity of our criminal legal system, as much as is a fatlure to disclose valid
impeachment material and hiding such impeaclument material from the courts in criminal cases,

3, It is particularly critical where there may be a motive for falsely declacving an
officer to be a Brady cop that there be a remedy to resolve the underlying facts and truthfulness
of the allegation. T am aware of at least two different jurisdictions in Washington in which a
police officer who polentiallly possessed damaging information about the elected prosecuting
attorney was declared a Brady cop in order to damage the credibility of that officer in
subsequent proceedings that might be brought against the elected prosecutor, Obviously, such
cotrupt motivations in creating a Brady cop declaration cannot be allowed to be unreviewed.

4, Whether trae or not, such alIegatiéns need to be resolved, and the only way they
can be resolved is by a litigation on the merits of the allegatnions. That cannot be done in a
criminal prosecution where the officer will be impeached because it turns the criminal trial into
a collateral litigation focusing on the merits of the officer’s alleged falsehoods, an tlm'elafed
matter to the criminal trial. Nor can it be done during a criminal prosecution in a pretiial
hearing where the court becomes the trier of fact of collateral impeaching Brady cop facts.
That would most likely not be permissible in the criminal case in which the officer will be
called to testify, and in any event is an inefficient vehicle since the criminal defehse lawyer is
not in a position to develop the underlying facts to establish truth or falsity of the underlying
Brady cop declaration premises and has no motivation to do so. The appropriate vehicle would

have to be an independent litigation brought by the officer to require a factual adjudication of
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the truth or falsity of the underlying allegations leading to the Brady cop declaration such as the
one filed by Ms, Mell,

5. Because the issues raised by a Brady cop declaration are relatively recent in
American jurisprudence since many jurisdictions had not resolved whether impeaching
information which could attack the credibility of a police witness was information which had to
be disclosed under Brady v. Maryland wntif recently and the issue is still being litigated in some
jurisdictions. The issue of how to remedy a false accusation leading to a Brady cop declaration
is a new litigation problem which American courts have not faced in the past. Any remedy by
definition will have to be one without prior precedent or with minimal prior precedent.
Absence of precedent is not a basis for violation of RPC 3.1 or CR 1.

B. CR 11/RCW 4.84.185 and RPC 3.1 were never intended to prevent the
development of new causes of action or fthe application of existing causes of actlon in
creative ways which are not contrary to established authority,

1. The legislative history of CR 11/RCW 4.84.185 and the annotated comments to
RPC 3.1 show a primary concern of the drafters of each to avoid penalizing new and creative
application of theories of liability and/or defenses, The definitions in each require reasonable
investigation fo ascertain factual support for a claim (not relevant tb the cﬁn'cnt sanctions
motion since there is no factual rejection by the comt’s prior granting of the motion to dismiss
that reaches the merits of the factual allegations after allegations and finds them lacking any
support) and that a lawyer who is asserting a legal theory that is contrary to existing controlling
authority must cite that controlling authority and then argue for why it should be distinguished
or reversed (please compate RPC 3.3(a) to RPC 3,1). The requirement for distinguishing
controlling authority is not met under RPC 3.1 or CR 11 here because there is little or no prior

litigation that is reported in which such a claim is found to be without legal support and no
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controlling authority in Washington exists,

2, Because: (1) Ms, Mell sought independent legal advice from several sources as a
way to assert Detective Ames’ claims; (2) the factual allegations made are assumed for fhe
purposes of this sanctions motion to be true; and (3) there is no case law which expressly says
that such a claim cannot be brought as a declaratory judgment action in combination with a writ
of prohibition, the prerequisites for either CR 1 1/ RCW 4.84.185 or RPC 3.1 sanctions are not
present. The criteria are sitaply not present, Ms, Mell did engage in a reasonable inquiry into
the law and the facts, The court’s opinion provides the court’s reasoning why the elements of
her causes of action are not met, but there is no citation to any dispositive authority that Ms,
Mell could have been expected to find, A losing argument is not a sanctionable argument
under RPC 3.1 or CR 11,

C, Assuming the allegations that led to Detective Ames being a Brady cop are
false, there is no Brady obligation to produce such information in a subsequent eriminal
case where the officer testifies and production of such information by the prosecution
would be unethical under RPC 3.3(a)(1) and 3.4(b) and 8.4(c) and (a),

1. The court’s sanctions order appears to rely on the assumption that in a separate
litigation to establish the truth or falsity of a Brady cop allegation, the court would in some way
be “commenting on the evidence” in a subsequent criminal prosecution, This, in tim, seems to
be premised on a belief that even if falss, the allegation, once made, would need to be disclosed
under Brady to. a subsequent criminal defendant. Those assumptions appear to be without
support. Assuming the facts as alleged by the complaint drafted by Detective Ames and Ms.
Mell are true, the prosecutor’s office cannot disseminate what is knowingly false to the defense,
hor can the defense use it, If there Is g separate litigation that determines the falsity of the
Brady cop allegations, and a court sitting in that litigation, as in any other litigation, makes
ﬁn(lings of fact and conclusions of law afier a full litigation on the mesits of the claim of
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falsity, that is not a “comment on the evidence” in any subsequent proceeding, It is sitnply the
normal litigation result of a judgment and order following resolution of contested facts. Ii is
certainly not the judge expressing the Judge’s personal opinion as the Jjudge sitting in a
subsequent cximinal proceeding and advising a jury how the jury shounld consider the evidence
before it,

2, The “comment on the evidence” “constitutional restriction” was designed
historically to restrict the English judge’s practice of summing up the evidence after closing
argument by advising the BEnglish Jury of the English judge’s personal opinion of whether
witnesses should be believed or not, thereby putting a heavy judicial thumb on the role of the
petite jury in a ctiminal case determining weight and credibility of witnesses, The “comment
on the evidence” restriction was designed to make sure that credibility questions would be
determined from admissible evidence by the jury without the trial Jjudge expressing the judge’s
opinion of credibility. Previously adjudicating evidence to be false is neither a “comment on
the evidence” in a subsequent case in which it couldn’t be offered in the first place, nor is it
exploiting the position of that trial judge at the expense of a Jjury evalvating properly admiited
evidence in a subsequent case. It simply isn’t a comment on the evidénce when the judge
defermines the truth or falsity of information presented to the court in an apptopriate litigation,

3 The second necessaty assumption to the sanctions order is that even if the
information was adjudicated to be false in a sepatate proceeding, the prosecutor would stii]
have an affirmative action under Brady v. Maryland to disseminate the now-demonstrated to be
false information to subsequent criminal defendants and their counsel, Not only is there no
right or obligation to disseminate knowingly false information (having had that determination

made in a previous litigation), there would be a mandatory duty for the prosecutor not to do so,
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The prosecutor’s duty to not withhold exculpatory evidence ynder Brady or to fail to produce

material evidence which could be related {o guilt or innocence is not invoked when the

Information is proven to be false, RPC 3.3(a) would bar the proseoutor fiom offering the

evidence in the state’s cage in chief (for example, to minimize the effects on oross-examination

inform

of such information because the proseoution already knows that e

Simitarly,

s false information),
110 defense counsel would be enfitled to use the information fo Impeach the officer on

oross-examination because that, in turn, would involve offering the now-proven false

producing false information in discovery is forbidden under RPC 3.4(b) and those requirements
are mandatory, Lastly, production of false information,

violate RPC 8.4(c) and (d),

ation for consideration by the teler in faot in violation of RPC 3.3@), In addition,

whether at trial or in discovery, would

18

19

in a case without prlor precedent that would requite reversal or modi

Brady cop Is entitled
which lead to such a declaration,

RCW 4,384,185,

V. CONCLUSION

Because Ms, Melf did independent research, obtained independent opinions, is engaged

fication, and becanse 1

fo some forum in which o resolve the fruth or falsity of the allegations

sanctions are fnappropriate wnder either RPC 3.1 CR 11, and

I deolare under the penalty of perjury that the above informatton is true and corteet to

the best of my knowledge,

20
21

22

23
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