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A. IDENTITY OF PETITIONER/COURT OF APPEALS DECISION

Petitioner Gregory Paris, the appellant below, seeks review of the
Court of Appeals decision in State v. Paris, notedat _ Wn. App. ___, 2016
WL 4187765, No. 73292-7-1 (Aug. 8, 2016).

B. ISSUE PRESENTED FOR REVIEW

WPIC 4.01' requires jurors to articulate a reason for having
reasonable doubt. Does this articulation réquirement distort the reasonable
doubt standard, undermine the presumption of innocence, émd shift the
burden of proof to the accused?

C. STATEMENT OF THE CASE

Paris was charged with attempted indecent liberties. CP 1-2. A jury
convicted him. CP 29; 6RP? 2-5. The trial court sentenced him to 340 days
with full credit for time served. CP 33; 7RP 11.

Paris’s jury was instructed,

A reasonable doubt is one for which a reason exists
and may arise from the evidence or lack of evidence. It is
such a doubt as would exist in the mind of a reasonable

person after fully. fairly, and carefully considering all of
the evidence or lack of evidence. If, from such

! 11 WASH. PRACTICE: WASH. PATTERN JURY INSTRUCTIONS: CRIMINAL 4.01, at
85 (3d ed. 2008).

* Consistent with the briefing below, Paris references the verbatim reports of
proceedings as follows: |RP—February 18, 2015; 2RP—February 19, 2015;
3RP—February 23, 24, and 25, 2015; 4RP—March 2, 2015: SRP—March 3,
2015; 6RP-—March 4, 2015; 7RP—March 20. 2015.



consideration, you have an abiding belief in the truth of the
charge, you are satisfied beyond a reasonable doubt.

CP 17 (Instruction No. 3). On appeal, Paris challenged this instruction,
asserting it undermines the presumption of innocence and shifts the burden
from the State to the accused. Br. of Appellant at 3-21.

The Court of Appeals determined that a “jury instruction that
misstates the reasonable doubt standard or shifts the burden of proof to the
 defendant is manifest constitutional error that may be rai sed.for the first time
on appeal.” Appendix A at 2. The court rejected Paris’s arguments based on

its decision in State v. Lizarraga, 191 Wn. App. 530, 364 P.3d 810 (2015),

review denied, 185 Wn.2d 1022, 369 P.3d 501 (2016), stating that it
“recently considered and rejected the same argument and challenge . . . .”
Appendix A at 2. However, the Lizarraga court did not actually address a
single argument Paris advances but instead relied on the fact that “in State v.
Bennett, 161 Wn.2d 303, 318, 165 P.3d 1241 (2007), our Supreme Court
expressly approves the WPIC as the correct statement of the law and directs
courts to use WPIC 4.01 to instruct on the burden of proof and the definition

of reasonable doubt.” Lizarraga, 191 Wn. App. at 567; compare id. with Br,

of Appellant at 3-21. To date, no court has addressed the substance of any of

Paris’s claims.



D. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

 WPIC 401 DISTORTS THE REASONABLE DOUBT

STANDARD, UNDERMINES THE PRESUMPTION OF

INNOCENCE, AND SHIFTS THE BURDEN OF PROOF TO THE

ACCUSED

Washington’s pattern jury instruction onlreasonable doubt requires
the jury or the defense to articulate ““a reason” for having reasonable doubt.
This articulation requirement distorts the reasonable doubt standard,
undermines the presumption of innocence, and shifts the burden ot proof to
the accused. Because Paris’s challenge to WPIC 4.01 presents a significant
constitutional question that has not been directly addressed by this court, and
because it implicates jury instructions given in every criminal trial in the
state, review is amply warranted under RAP 13.4(b)(3) and (4).

Jury instructions must be manifestly clear and not misleading to the
ordinary mind. State v. Dana, 73 Wn.2d 533, 537, 439 P.2d 403 (1968).
The error in WPIC 4.01 is readily apparent: having a “reasonable doubt” is
not, as a matter of plain English, the same as having “a reason” to doubt.
WPIC 4.01°s use of the words “a reason™ plainly indicates that reasonable
doubt must be capable of explanation or justification. Because jurors are not

required to articulate a reason for having reasonable doubt, State v.

Kalebaugh, 183 Wn.2d 578, 585, 355 P.3d 253 (2015), WPIC 4.01 fails to



make the reasonable doubt standard manifestly clear. On the contrary,
WPIC 4.01 is misleading to the ordinary mind.

Prosecutorial misconduct cases illustrate this reality. Prosecutors
have repeatedly argued that juries must be able to articulate a reason for
reasonable doubt based on WPIC 4.01°s language, demonstrating that
Washington’s reasonable doubt instruction is not manifestly clear to legally

trained professionals, let alone jurors. E.g., State v. Emery, 174 Wn.2d 711,

760,278 P.3d 653 (2012), State v. Walker, 164 Wn. App. 724, 731,265 P.3d

191 (2011); State v. Johnson. 158 Wn. App. 677, 682, 243 P.3d 936 (2010);

State v. Venegas, 155 Wn. App. 507, 523-24 & n.16, 228 P.3d 813 (2010);

State v. Anderson, 153 Wn. App. 417, 431, 220 P.3d 1273 (2009). In

Johnson and Anderson specifically, prosecutors recited WPIC 4.01°s text to

the jury before making their improper till-in-the-blank arguments. Johnson,
158 Wn. App. at 682; Anderson, 153 Wn. App. at 424. It makes no sense to
condemn articulation arguments from prosecutors but continue to authorize
the very instruction that gave rise to these improper arguments. Because the
Court of Appeals decision conflicts with these prosecutorial misconduct
cases as well as with cases requiring jury instructions to be manifestly clear,
this court should grant review under RAP 13.4(b)(1) and (2).

Review is also appropriate because this court’s own precedent on

reasonable doubt articulation is confused and contradictory. In Kalebaugh,



this court determined the instruction “a doubt for which a reason can be
given” was legal error, but WPIC 4.01°s “"a doubt for which a reason exists”
was not. This holding directly conflicts with this court’s precedent that
equated “for which a reason can be given” and “for which a reason exists.”

In State v. Harras, 25 Wash. 416, 421, 65 P. 774 (1901), this court
found no error in the instruction, “It should be a doubt for which a good
reason exists.” This court maintained that the “great weight of authority”
supported this instruction, citing the note to Burt v. State, 16 So. 342, 48 Am.
St. Rep. 574 (Miss. 1894). This noted, which is attached as Appendix B,-
cites cases using or approving jury instructions that define reasonable doubt
3

as a doubt for which a reason can be given.

In State v. Harsted, 66 Wash. 158, 162, 119 P. 24 (1911), the

defendant objected to the instruction, “The expression ‘reasonable doubt’
means in law just what the words imply—a doubt founded upon some good
reason.” This court opined, “as a pure question of logic, there can be no

different between a doubt for which a reason can be given, and one for

3 See, e.g.. State v. Jefferson, 43 La. Ann. 995, 998-99, 10 So. 119 (La. 1891)
(“A reasonable doubt . . . is not a.mere possible doubt, it should be an actual or
substantial doubt as a reasonable man would seriously entertain. It is a serious
doubt, such as you could give a good reason for.”); Vann v. State, 9 S.E. 945,
947-48 (Ga. 1889) (“But the doubt must be a reasonable doubt, no a conjured-up
doubt,—such a doubt as you might conjure up to acquit a friend, but one that you
could give a reason for.”); State v. Morey, 25 Or. 241, 256, 36 P. 573 (1894) (“A
reasonable doubt is a doubt which has some reason for its basis. It does not mean
a doubt from mere caprice, or groundless conjecture. A reasonable doubt is such
a doubt as a juror can give a reason for.”).




which a good reason can be given.” Id. at 162-63. This court relied on out-
of-state cases, including Butler v, State, 102 Wis. 364, 78 N.W. 590, 591-92
(1899), which stated, “A doubt caﬁnot be reasonable unless a reason therefor
exists, and, if such reason exiéts, it can be given.” This court was
“impressed” with this view and therefore felt “constrained” to uphold the

instruction. Harsted, 66 Wash. at 163.

More recently, in State v. Weiss, 73 Wn.2d 372, 378-79, 438 P.2d
610 (1968). this court determined the instruction, “A reasonable doubt is a
doubt for which a sensible reason can be given,” wa's “a correct statement of
the law.” (Emphasis added.) Although disapproving of the instruction
because it was too abbreviated, this court concluded “the trial court did not

err in submitting the instruction given.” Id. at 379.

In Harras and Harsted, this court viewed ““a doubt for which a good
reason exists” as equivalent to requiring that a reason must be given for the
doubt. In Weiss, this court determined that an instruction stating that a
reasonable doubt was one for which a “sensible reason can be given,” was a
correct statement of the law. These decisions cannot be squared Kalebaugh
and Emery, both of which, in no uncertain terms, rejected the concept that
jurors must be able to give a reason for having reasonable doubt.

Kalebaugh, 183 Wn.2d at 585; Emery, 174 Wn.2d at 760.



It is time for a Washington court to confront the problematic
articulation language in WPIC 4.01. There is no meaningful difference
between WPIC 4.01's doubt “for which a reason exists™ and a doubt “for
which a reason can be given.” Both require articulation of reasonable doubt.
This articulation requirement distorts the reasonable doubt standard,
undermines the presumption of innocence, and shifts the burden of proof to
the accused. Because Washington’s appellate decisions are in complete and
total disarray on the significant constitutional issue‘of properly defining
reasonable doubt in every criminal jury trial, Paris’s arguments merit review
under all four of the RAP 13.4(b) criteria.

E. CONCLUSION

Because he satisfies all RAP 13.4(b) criteria, this court should grant
this petition.
DATED this _”}é day of September, 2016.
Respectfully submitted.

NIELSEN, BROMAN & KOCH, PLLC

Mo )

KEVIN A. MARCH
WSBA No. 45397
Office ID No. 91051

Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, ) No. 73292-7-1
)
Respondent, ) DIVISION ONE
)
V. )
) UNPUBLISHED OPINION
GREGORY PARIS, )
)
Appellant. ) FILED: August 8, 2016

SCHINDLER, J. — Gregory Paris appeals the jury conviction of attempted indecent
liberties. Paris argues the Washington pattern jury instruction defining “reasonable
doubt” is unconstitutional. We recently considered and rejected the same argument in

State v. Lizarraga, 191 Wn. App. 530, 567, 364 P.3d 810 (2015). We adhere to our

decision, and affirm the jury conviction.

The State charged Gregory Paris with attempted indecent liberties in violation of
RCW 9A.28.020 and RCW 9A.44.100(1)(b).

At the conclusion of trial, the court instructed the jury on the definition of

‘reasonable doubt” using 11 Washington Practice: Washington Pattern Jury

Instructions: Criminal 4.01, at 27 (3d ed. Supp. 2014-15) (WPIC). Paris did not object

to the instruction. The jury convicted Paris.
For the first time on appeal, Paris claims WPIC 4.01 is unconstitutional. Paris

argues the language defining a reasonable doubt as “one for which a reason exists”



No. 73292-7-1/2

misstates the reasonable doubt standard by undermining the presumption of innocence
and shifting the burden of proof. A jury instruction that misstates the reasonable doubt
standard or shifts the burden of proof to the defendant is manifest constitutional error

that may be raised for the first time on appeal. RAP 2.5(a)(3); State v. Kalebaugh, 183

Wn.2d 578, 584-85, 355 P.3d 253 (2015); State v. Scott, 110 Wn.2d 682, 688 n.5, 757

P.2d 492 (1988).

We recently considered and rejected the same argument and challenge to WPIC
4.01 in Lizarraga, 191 Wn. App. at 567. We adhere to our decision in Lizarraga and
conclude the court did not err in using WPIC 4.01 to instruct the jury on reasonable
doubt.

Paris requests the court exercise its discretion under RCW 10.73.160(1) to waive

appellate costs. Under the nonexclusive factors in State v. Sinclair, 192 Whn. App. 380,

391, 367 P.3d 612 (2016), we waive the imposition of appellate costs.’

We affirm Paris's conviction but waive the imposition of appellate costs.

S Qe o)

WE CONCUR:

Specon L Zgadt fF

' Because we waive the imposition of appellate costs, we need not address Paris's as-applied
substantive due process challenge to the imposition of appellate costs.
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574 Burt v. Srate, [Miss.

convict, that the defendant, and no other person, committed the offense:
Peopls v. Kerrick, 52 Cal. 446. It is, thorcfore, error to instrucs the jury,
in effeot, that thoy may find the defendant guilty, although they may not
ba *‘eutirely satisfiod ' that hie, and no obhor person, committed the alleged
offenso: - People vi Xervick, 52 Cal, 446; People v, Qarrillo, 70 Cul, 643,

CireunstTaneial Bvipesce.—Iu a case where the evidence as to the de-
fendant's guilt is purely circumstantial, the evidence mnst lead to the con-
cluswn so clearly and strongly as to exclude every reasonable hypothesis

jistont with i . In acage of that kind en instraction in these
words ig erroncons: ““The defondant is to hrve the Lenefit of any doubt.
If, however, all tho facts established neccssw.rily lead the mind to the con.
clusion that he is guilty, though there is 5 bare posslbxhty that ha may
bo inuocont, you should find him gmlby.” It i3 not enough that the
evidenae necessarily leads the mind to &’ couclnslon, for it must be such as
to exelude a reasonablo doubt. Men may feel that n conclusion is necessar-
ily reguived, aud yot not fecl assured, boyond o reasouable dotbt, that it is
a cortect conclusion: Rhodes v, State, 128 Ind. 189; 25 Am. St. Rep, 429,
A charge thab circumstantial evidence must produce *“in ” effcet **a ” rens
sonable nnd moral cortaiuty of defendant’s guilt is probably as clear, prac-
ticul, aud satisfuctory to the ordinary juror as if tho court had charged
that such evidenco must produce **the” effect “*of "’ o reasonabls and moral
certainty., At apy rate, such a charge is not orrors Loggins v. State, 32
Tex, Cr.-Rop, 364, In Statev. Slmqﬂ'cr 89' Mo, 271, 9262, the jury were
directed as follows: *In applying the rule as to reasonable doult you will
be required to acquit if all the facts aud circumstances proven can Uo ren-
sonably reconciled with any theory other thau that the defondant is guilty;
or, to express the same idea in another form, if all the facts and sircum-
stances proven Lefore you can be as reasounbly reconciled with the theory
that the defendant is iunocout a3 with the theory that ho is guilty, you
must adopt the thoory most favorable to the defoundunt, and return a ver-
diet finding bim not guilty.” This insbroction was held fo be erroneous, as
it expresses the rule applicable in a civil case, and not in a crimidal one.
By sach explanation the beneft of « reasonable doubt in criminal cases is
no more than the advantage a defendant has in a civil case, with respect
to tho prepondorauce of cvidence. The following is a full, clear, explicit,
and accurate jnatruction ina capital case turning on circunistautial evi-
dence: ““In order to warrant you in couvioting tho defendant in this case,
the circumstavees proven wmust not only be consistont with his guilt, Lut
they wust be inconsistent with his innoconce, aud such as to exclude every
reasonable hypothesis but thot of his guilt, for, before you can infer his
guilt from ciccminstantial evidence, the existence of circumstances tending
to show his guilt musb be incompatible and inconsistenb with any other
reasonable hypothesis than that of his goilt”; Lancaster v, .State, 91 Tenn,
267, 283.

Riasos For Dount.—To define a reasonable doubt asone thab * the jury
are able to give a reason for,” or to tell thom that it is a doubt for which a
good reason, arising jrom the ovidenco, or want of ovidence, cau be given,
iz a definition which many courts bave approved: Vaan v. State, 83 Ga. 44;
Hodye v. Stete, 97 Ala. 37; 38 Am. St. Rep. 145; United States v. Cassidy,
67 Fed. Rey. 095; State v. Jegerson, 43 La, Anp. 995; People v. Stubenroll,
62 Mich, 329, 332; Welsk v. State, 96 Ala. 93; United Stales v. Butler, 1
Hughes, 457; United Stutes v, Jones, 31 Fed. Rep, 718; People v. Guidici, 100
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and 110 other person, committed the offense:

It is, thorefore, error to instract the jury,
the defcndnnt guilty, although they mny not
e, anl no other person, committed the alleged
Cal. 44G; People v, Carrillo, 70 Cul, 643,

.—In o case whers the evidence as to tha de. .

matantial, the evidence must lead to the con-
1y as to excluds every roasonable hypothesis
u acase of that kind an inatruction in theso
fendant is to have the beuefit of any doubt,
iblished necessarily load the mind to the con.
augh there is o bare possibih’ty that he mny
d him puilty.,” It is not ennugh that tho
wind to a conclusion, for it musb bn such ag
v Men may feel that n couclusion is necossn.r-
assured, beyond a reasonable doubt, that it ig
v. Sta(e, 128 Ind. 189; 25 Ain. St Rop, 429,
avidence must produes **in * effeat *“a * rea-
£ dofandant’s guilt is probably as clear, prac-
“ordinary juror as if the court had charged
1ce ““tha " effect **of ” & reasonable and moral
ha ohevge is not ecror: Loggins v. State, 32
s v. Shacffer, 80 Mo, 271, 282, tho jury were
ying the rule as to reasonablo doubb you will
o facts and oircumastances proven can be rea-
heory othor than that the defendant is guilty;
in another form, if all the facts and circum-
t be as ronsouably reconciled with the theory
nt as with the theory that he is guilty, you
nvorable to the defendant, nod roturn o vere
Thiy instruction was held to be erroncous, as
le in & civil cide, and not in a criminal one.
fit of » reasonable doubt in criminal cases is
a defcnda.nt has in & ecivil case, with respect
mee. The following is 2 full, clenr, exphcxt,
v capital case turning on oircumstantial evi.
you in couvickiug the defendant in this cage,
st not only bo cousistout with his guilt, but
h big iunocence, and such as to exclude every
ab of his guilt, for, before you can infer his
lence, the existence of circumstances tending
compatible and inconsistent with any other
at of his guilt"; Lancaster v. State, 91 Tean.

fine a reasonable doubb asone.thab ** the jury
or to tell them that it is a doubt for which a
evidence, or waut of evidence, can be given,
1rts have approved: Vann v. State, 83 Ga. 44;
i Am. St. Rep. 145; United States v. Cassidy,
fferson, 43 La. Ann. 995; People v. Stubenvoll,
State, 96 Ala. 93; United States v.. Butler, 1
Jones, 31 Fed. Rep. 718; People v, Quidici, 100

Oct. 1894.] Bunr v, STATE. 576
N. Y. 503; Colen v. State, 50 Ala, 108. It has, thorefore, been held proper
to toil the jury that o reazonable doubt *¢is auch a doubt os 2 reasonable
wan would seriously ontectain. It is & serious, sensible donbt, such as youn
could give good reasen foc”s Stute v. Jeferson, 43 Lo, Ann, 995,  So, the
language, that it'must be “not a conjured-up doubt—auch a doubt as you
might conjure up te acquit a fricnd—but one that you could give & reason
for,” while unusaal, has been hold not to be an incarcost prcscntahon of tho
dootrine of reasonable doubt: Vann v, State, 83 Ga. 44, 52, And in State
v. Alorey, 25 Oc. 241, it is held that an jnstruction that o reasonable doubt
is such & doubt 2s a juror can give a reason for, is not reversiblo error, when
given in coanectlon with other instructions, by which the court seelcs to so
define the term as to enable the jury to distinguish a reasonable doubt from
come vagne and imaginery one. The definition, that a reasonabla doulit
means ous for which o roason ean be given, has been criticized a3 erroneous
and misleading in some of the cases, Leonuse it puts npon the defendant the
barden of furnishing to every juror.a reason why ho is not satisfied of bLis
guilt with the certainby required by law before thiero can bo a conviction;
and because a person often doubts about a thing for which hos can give no
reason, or about which hie hasau imperfect knowledge: Siberry v. State, 133
Ind, 677; State v. Sauer, 38 Miun. 438; Ray v. State, 60 Ala. 104; and the
fault of this definition is not eured by prefacing the statement with the
instruction that **by & reasonablo doubt is meaunt nob » captious o¢ whim-
sical doubt™: Morgan v, State, 48 Ohio St, 371. Spear, J., in the casc last
cited, very portinently asks: *What kiud of a reason is meantl Would o
poor rengon answor, or iust the reason be a stroug one?! Whois to judgey
The definition fails to enlighten, and further explanation would scom to be
needed to reliovo tho test of indefinitences. The expreasion is alio caleu.
lated to mislead. To whom is the reason 1o bo given? The juror himaclf?
Tho charge does not eay so, and jurors.arc not requirod to assign to others
rongons in support of thoir verdiet.” To leave oat the word "'good” before
“'reason” affects tho defnition materially, Henoe, to inetruct a jury that
a rersonnble doubs is ons for which 2 reason, dorived from the testimony,
or wautof evidence, oan be given, is bad: Carr v. State, 23 Neob, 749; Cowan
v, State, 22 Neb, 519; agevory reanon, whother based on subatantial grounds
or not, does not constitute a reasunable doubt in law: Ray v. Swte, 50 Ala,
104, 108. -

¢ HesiTATE AND Pavuse "— “Matrens oF, Hiewesr Istronrrancs,"” rro,
A reasonable doubt hag Leen ‘deBuned as one arising from a candid and im-
pactial investigation of all the gvidence, such as ‘“in the gravertransactions
of lifs would cause a reagonable and prudent man to hesitats and pause
before acting”: Gamion v. People, 127 Ill. 507; 11 Am. St. Rep. 147; Dunn
v. People, 109°111. 633; Wacaser v. People, 134 Ill. 438; 23 Am. St. Rep. 683;
Boulden v, State, 102 Ala. 78; Welsh v. State, 96 Ala. 93; State v, Gibbs, 10
Mont. 213; Miller v. Peaple, 39 Tl 457; Willis v. State, 43 Neb, 102. And
it has been held that it is correct bo tell the jury that the “evidonce {ssuf.
ficiznt to remove reasonable doubb whed it is sufficient to convincs the
judgment of ordiuarily prudent men with such force that they wonld act
upon that conviction, withont hesitation, in their owa most important
affairs”: Jarrell v. State, 58 Ind.- 293; Arnold v. State, 23 Ind. 170; State v.
Kearley, 26 Kan. 77; or, where they would feal safo to act npon such con.
viction **in mattoers of the highest concern and importance” to their own
dearest and most important interests, under circumstauces requiring no
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