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A. IDENTITY OF PETITIONER

Tamara Churchill asks this Court to accept review of the Court
of Appeals decision terminating review designated in part B of this
petition.

B. COURT OF APPEALS DECISION

Pursuant to RAP 13.4(b), petitioner seeks review of the
unpublished Court of Appeals decision in State v. Tamara Lynne
Churchill, No. 47756-4-11 (August 30, 2016). A copy of the decision is
in the Appendix.

C. ISSUES PRESENTED FOR REVIEW

1. Under article I, section 7 and the Fourth Amendment, the
police may not search the possessions of a person not named in a search
warrant absent an exception to the warrant requirement. The police may
not search items either the police know are the person’s or closely
associated with that person. Here, the police searched Ms. Churchill’s
purse where she was not named in the search warrant and her purse was
discovered alone on a sofa on which she was seated. Is a significant
question of law under the United States and Washington Constitutions

involved where the search violated the United States and Washington



Constitutions and required suppression of the methamphetamine found
inside?

2. A court may impose discretionary LFOs only after making an
individualized assessment on the record of the defendant’s financial
situation and determining her ability to pay. The court here imposed
over $3500 in discretionary LFOs without making any finding
regarding Ms. Churchill’s financial circumstances or her ability to pay.
Is an issue of substantial public interest involved entitling Ms.
Churchill to reversal of her sentence and remand for a new sentencing
hearing?

D. STATEMENT OF THE CASE

On December 5, 2014, the Bremerton Police Department
executed a search warrant at an apartment, the focus of which was one
Anthony Anderson. CP 84; 3/30/2015RP 27. No one else was listed on
the search warrant. /d. Inside the apartment, the police found five
young women, one of which was Tamara Churchill. CP 84.

Four of the women were immediately escorted out of the
apartment and detained. CP 85; 3/30/2015RP 18, 32. Ms. Churchill was
found lying on a sofa. CP 85; 3/30/2015RP 32. On the sofa was a

purse. CP 85; 3/30/2015RP 35. The purse was close to Ms. Churchill’s



legs and was the only purse on the sofa. 3/30/2015RP 42. Ms. Churchill
was escorted out of the apartment and detained. CP 85; 3/30/2015RP
34.

Inside the apartment, Officer Rauback looked inside the purse
and saw a cigarette pouch. CP 85; 3/30/2015RP 37. He took the purse
outside and asked the women if the purse belonged to one of them. CP
85; 3/30/2015RP 37. Officer Rauback then looked inside the cigarette
case and found suspected methamphetamine and paraphernalia for
smoking it. CP 85; 3/30/2015RP 38. Further examination of the purse
revealed a wallet with Ms. Churchill’s identification inside. CP 85;
3/30/2015RP 38.

Ms. Churchill was subsequently arrested and charged with
possession of methamphetamine. CP 1-2. Prior to trial, Ms. Churchill
moved to suppress the methamphetamine discovered in the purse. CP
5-71. Following a hearing, the trial court denied the motion, finding
that the purse was “not closely associated with the defendant or
immediately recognizable as the defendant’s.” CP 86. The court did
find that “[t]he only factor within the defendant’s favor was her

physical proximity to the purse.” /d.



Following a jury trial, Ms. Churchill was found guilty as
charged. CP 130. At sentencing, after imposing the sentence, the trial
court turned to the imposition of LFOs. Prior to the imposition of the
LFOs, the trial court inquired:

Ms. Churchill, once you’re released, is there any reason
you can’t work?

THE DEFENDANT: Not that [ know of.

THE COURT: Okay. Do you believe you’ll be able to
make payments towards your legal financial
obligations?

THE DEFENDANT: I will have lost my job by then.

THE COURT: Okay. So if I gave you six months after
you’re out of custody to begin making payments on
your legal financial obligations, would that be
enough time, do you think, for you to find a job?

THE DEFENDANT: I hope so.

THE COURT: Do you think you could pay $25 a month?

THE DEFENDANT: I hope so.

THE COURT: So at this time, based on what I have in
front of me, the defendant has the ability to pay
presently. If there’s a situation -- certainly she can
bring it back to court if her situation changes. I'll set
the payment at $25 a month beginning six months, or
180 days, after she’s released from custody.

6/5/2015RP 11-12. The trial court then imposed LFOs in the

amount of $3,535. CP 141. The Judgment and Sentence section



4.1 included the boilerplate finding: “The Court finds that the
Defendant has the ability or likely future ability to pay legal
financial obligations.” CP 141.

The Court of Appeals agreed with the trial court that the police
could not readily determine ownership of the purse, thus affirming Ms.
Churchill’s conviction. Decision at 7-8. The Court also rejected Ms.
Churchill’s challenge to the imposition of discretionary LFOs because
the trial court made some inquiry and Ms. Churchill did not object.
Decision at 8.

E. ARGUMENT ON WHY REVIEW SHOULD BE GRANTED

1. It was readily apparent to the police that the purse
belonged to Ms. Churchill.

The Fourth Amendment to the United States Constitution
protects against unlawful searches and seizures. Article I, section 7 of
the Washington Constitution protects against unwarranted government
intrusions into private affairs. Warrantless seizures are per se
unreasonable under both the Washington and United States
Constitutions, and the State bears the burden of demonstrating that a
warrantless seizure falls into a narrow exception to the rule. State v.
Williams, 102 Wn.2d 733, 736, 689 P.2d 1065 (1984). These

exceptions to the warrant requirement are “‘jealously and carefully



drawn.’” Id., quoting Arkansas v. Sanders, 442 U.S. 753,759, 99 S.Ct.
2586, 61 L.Ed.2d 235 (1979).

The language of article I, section 7 prohibits not only
unreasonable searches, but also provides no quarter for ones which, in
the context of the Fourth Amendment, would be deemed reasonable
searches and thus constitutional, which creates “an almost absolute bar
to warrantless arrests, searches, and seizures, with only limited
exceptions . . ..” State v. Ringer, 100 Wn.2d 686, 690, 674 P.2d 1240
(1983). The privacy protections of article I, section 7 are thus more
extensive than those provided under the Fourth Amendment. State v.
White, 97 Wn.2d 92, 109-10, 640 P.2d 1061 (1982).

Under article I, section 7, it has been specifically recognized
that “[r]egardless of the setting ... ‘constitutional protections [are]
possessed individually.”” State v. Broadnax, 98 Wn.2d 289, 296, 654
P.2d 96 (1982), quoting Ybarra v. Illinois, 444 U.S. 85, 92, 100 S.Ct.
338, 62 L.Ed.2d 238 (1979) (second alteration in original).
Accordingly, a person’s “mere presence” in a place validly searched
pursuant to s search warrant does not justify a search of that person or
their possessions. Broadnax, 98 Wn.2d at 295, 301. Further, merely

associating with a person suspected of criminal activity “does not strip



away’ individual constitutional protections. Broadnax, 98 Wn.2d at
296. Thus, where officers do not have articulable suspicion that an
individual is armed or dangerous and have nothing to independently
connect such person to illegal activity, a search of the person is invalid
under article I, section 7. Broadnax, 98 Wn.2d at 296.

Personal items may be “so intimately connected with” an
individual that a search of the items constitutes a search of the person.
State v. Parker, 139 Wn.2d 486, 498-99, 987 P.2d 73 (1999); State v.
Hill, 123 Wn.2d 641, 644, 870 P.2d 313 (1994). Personal effects need
not be worn or held to fall within the scope of protection. State v.
Worth, 37 Wn.App. 889, 893-94, 683 P.2d 622 (1984) (narrow focus
on whether person is holding or wearing a personal item undercuts
purpose of constitutional protection and leaves vulnerable to search
readily recognizable personal effects which a person has under his or
her control and seeks to preserve as private).

Thus, under article I, section 7 the police cannot search the
personal effects of a non-arrested individual, such as a purse, jacket, or
container, known to the officers to belong to the person, if not in the

“immediate control” of the person arrested. State v. Jones, 146 Wn.2d



328, 336, 45 P.3d 1062 (2002), quoting State v. Vrieling, 144 Wn.2d
489, 494 n. 2, 28 P.3d 762 (2001).

The same rule holds true for the Fourth Amendment: “Fourth
Amendment protections extend to ‘readily recognizable personal
effects ... which an individual has under his control and seeks to
preserve as private.”” Hill, 123 Wn.2d at 647 (alteration in original),
quoting Worth, 37 Wn.App. at 893.

The police here claimed they did not know the purse belonged
to Ms. Churchill. 3/30/2015RP 38. The trial court continued this fallacy
when it found that the purse was on the sofa but at the opposite end of
the sofa from Ms. Churchill’s head. CP 85-86.

While there are Court of Appeals decisions involving similar
factual scenarios, the decisions of this Court arise out of the automobile
context. See e.g., Jones, supra, Vrieling, supra, Parker, supra. This
case arises from a different context but implicating similar privacy
concerns. This Court should accept review to determine whether, under
these facts, the police were on notice that the purse belonged to Ms.

Churchill and could not be searched absent a warrant or exigency.



2. The trial court erred in imposing court costs and
attorney’s fees without making a finding
regarding Ms. Churchill’s ability to pay.

At sentencing, the court imposed LFOs in the amount of $3,535
of which $600 was mandatory fees and the $1000 was a mandatory
fine. CP 141. The Judgment and Sentence contains a boilerplate finding
stating: “The Court finds that the Defendant has the ability or likely
future ability to pay legal financial obligations.” CP 141. Despite Ms.
Churchill’s plea that she would most likely lose her job because of her
incarceration, the court imposed the legal financial obligations without
making an individualized inquiry into her ability to pay. 6/5/2015RP
12.

However, RCW 10.01.160(3) states that the sentencing court
cannot order a defendant to pay court costs “unless the defendant is or
will be able to pay them.” See also State v. Blazina, 182 Wn.2d 827,
837-38, 344 P.3d 680 (2015) (citing RCW 10.01.160 and requiring
court to make individualized inquiry into defendant’s ability to pay). In
making that determination, the sentencing court must take into

consideration the financial resources of the defendant and the burden

imposed by ordering payment of court costs.



In Blazina, this Court held that prior to imposing discretionary
LFOs, the trial court must make an individualized inquiry into the
defendant’s financial circumstances and his current and future ability to
pay. Blazina, 182 Wn.2d at 837-38. In addition, the record must reflect
this individualized inquiry:

Sadly, we’ll never know if Ms. Churchill was indigent as
defined in GR 34 because the court never asked. The only question the
court inquired of Ms. Churchill was whether she could get a job after
she was released. 6/5/2015RP 11-12. There was no inquiry into Ms.
Churchill’s overall financial status; any outstanding debts, current
income prior to Ms. Churchill losing her job, rent obligations, and
similar subjects.

The Court of Appeals decision is inconsistent with this Court’s
recent decision in City of Richland v. Wakefield, — Wn.2d ___ (No.
92594-1, September 22, 2016) as well as the decisions in State v.
Duncan, 185 Wn.2d 430, 374 P.3d 83 (2016) and Blazina, supra. This
Court should remand to the Court of Appeals to reconsider its decision
not to consider Ms. Churchill’s argument regarding the imposition of

costs in light of the decision in Wakefield, and Duncan.

10



F. CONCLUSION

For the reasons stated, Ms. Churchill asks this Court to grant
review and reverse Ms. Churchill’s conviction.
DATED this 23" day of September 2016.
Respectfully submitted,

s/Thomas M. Kummerow

THOMAS M. KUMMEROW (WSBA 21518)
tom@washapp.org

Washington Appellate Project — 91052
Attorneys for Appellant
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Washington State
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Division Two

August 30, 2016

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
STATE OF WASHINGTON, No. 47756-4-11
Respondent,
V.
TAMARA CHURCHILL, UNPUBLISHED OPINION
Appellant.
MEINICK, J. — Tamara Churchill appeals her conviction for possession of

methamphetamine. We conclude the trial court did not err by denying Churchill’s motion to
suppress and decline to review her unpreserved legal financial obligations (LFO) claim. We
affirm.
FACTS

On December 5, 2014, Bremerton police officers executed a search warrant at Anthony
Anderson’s residence in connection with a drug investigation. The search warrant authorized the
police to search the entire apartment for items associated with drug use and drug dealing. The
search warrant only named Anderson. Police found five females inside the apartment. Four
women followed the police officers’ instructions to go outside. One woman, later identified as
Churchill, remained lying across a couch. The first officer to enter the apartment saw Churchill

sit up when the door opened, look out the door, lay back down, and pretend to sleep.
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The officers detained the four women outside the apartment. Churchill was instructed to
show her hands. The officers continued to instruct Churchill to leave the apartment but she
remained prone with one hand out of sight, and continued to feign sleep. Officers discussed using
a taser. When the officers approached Churchill, she quickly stood up. The officers then detained
her and escorted her outside. Officers conducted a search of the apartment.

One officer discovered a purse on the couch, closest to where Churchill’s feet had been.
At the time, the officer did not know the purse belonged to Churchill because there were
“numerous items—bags, luggage, backpacks, all kinds of items like that—that were scattered
throughout the house.” Report of Proceedings (RP) (Mar. 30, 2015) at 36. The officer believed
there were approximately ten purses recovered from the apartment, but only one from the couch.
The purse was open and a small cigarette pouch was visible on top. The officer picked up the
pouch and found methamphetamine inside.

He went outside and asked who owned the purse. No one responded. The officer then
continued to search the purse. Inside it, he found a glass methamphetamine pipe, a baggie
containing what appeared to be methamphetamine, and Churchill’s identification.

The State charged Churchill with possession of methamphetamine. Pretrial, Churchill filed
a motion to suppress the evidence obtained from her purse. She argued the officer knew the
warrant did not cover searching the purse. After hearing testimony from two officers and argument
from both parties, the court denied the motion to suppress. The trial court signed written findings
of fact and conclusions of law as agreed to by the parties.

In finding I, the trial court found Churchill was present during execution of the search
warrant and the warrant authorized the police to search the house for items associated with drug

use and drug dealing involving only Anderson. In finding II, the court found five women were
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present, including Churchill. It found that Churchill stayed on the couch pretending to be asleep,
the purse was at the other end of the seven- to eight-foot couch, and there were numerous other
bags, purses, and luggage in the apartment. Also, when Churchill heard mention of a taser, she
complied with the officers” commands and was taken out of the apartment. In finding III, the court
stated, “Given that five women were in a small apartment, and that [the officer] did not know
where the women were positioned before police entered the apartment, [the officer] was unsure
who owned the purse that was on the couch.” Clerk’s Papers (CP) at 85. It found that the officer
assumed the purse belonged to one of the women, took it outside to ask, but nobody claimed
ownership.

From these findings, the court concluded,

[TThe purse was not closely associated with [Churchill] or immediately

recognizable as [her]’s based on the following factors: 1) there were four other

women in the small living room, 2) the living room contained numerous purses,

bags, and luggage, 3) the couch was 6’-7° wide and the purse was on the opposite

end of the couch as [Churchill], 4) Officers did not know where the other women

were located when the initial announcement regarding the search warrant was

made, 5) the defendant did not take any steps to preserve the purse as private, 6)

the defendant did not claim ownership of the purse, 7) there was no way for [the

officer] to know which female the purse belonged to. The only factor within

[Churchill’s] favor was her physical proximity to the purse. Given all the other

factors, this factor is not enough to make the leap that [the officer] could have

readily recognized the purse as belonging to [Churchill].
CP at 86.

The case proceeded to trial and the jury found Churchill guilty. The trial court sentenced
Churchill to 60 days of confinement. During sentencing, Churchill told the court she previously
had a job that she lost after a previous conviction. She also said that she wanted to continue
working. The court asked Churchill, “Do you believe you’ll be able to make payments towards

your [LFOs]?” RP (June 5, 2015) at 11. She answered that she would have lost her job by the

time the jail released her. The court asked if it gave Churchill six months after she got out to start
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making payments if that would be enough and she said, “I hope so.” RP (June 5,2015) at 12. The
court found that “based on what [it had] in front of [it],” Churchill had the present ability to pay
LFOs. RP (June 5, 2015) at 12. It imposed $3,735 in discretionary LFOs and ordered Churchill
to pay “$25 a month beginning six months, or 180 days, after she was released from custody.” RP
(June 5, 2015) at 12. Churchill did not object. Churchill appeals.

ANALYSIS
L UNLAWFUL SEARCH

Churchill argues the trial court erred by denying her motion to suppress. We disagree.

We review a trial court’s denial of a suppression motion in two parts. State v. Lohr, 164
Wn. App. 414, 418, 263 P.3d 1287 (2011). We review whether the trial court’s findings of fact
are supported by substantial evidence and whether the findings support the court’s conclusions of
law. Lohr, 164 Wn. App. at 414. We review the trial court’s conclusions of law de novo. Lohr,
164 Wn. App. at 414.

Churchill argues the trial court erred by admitting the drug evidence found in her purse in
violation of the Fourth Amendment of the United States Constitution and article I, section 7 of the
Washington State Constitution. Churchill contends that because she was not named in the search
warrant and because the purse was closely associated and readily identified as her own, the police
should not have searched it. She asserts the officer could not have reasonably believed the purse
belonged to someone else.

The Fourth Amendment protects against unlawful search and seizure and article I, section
7 of the Washington State Constitution protects against unlawful government intrusions into
private affairs. State v. Doughty, 170 Wn.2d 57, 61, 239 P.3d 573 (2010). The state constitution

may provide greater protection to individual privacy rights. State v. Jones, 146 Wn.2d 328, 332,
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45 P.3d 1062 (2002). A warrant to search specific premises cannot be converted into a general
warrant to conduct a personal search of all occupants and other individuals found there. State v.
Worth, 37 Wn. App. 889, 892, 683 P.2d 622 (1984).

Churchill argues that the officer had no authority to search her purse because she was “not
named in [the] search warrant,” and it was “readily apparent to the [officer] that the purse belonged
to [her].” Br. of Appellant at 7, 9. “[A] premises warrant does not authorize an officer to conduct
a personal search of individuals found at the premises or a search of the personal effects that
individuals are wearing or holding.” Lohr, 164 Wn. App. at423. “Fourth Amendment protections
extend to ‘readily recognizable personal effects . . . which an individual has under his [or her]
control and seeks to preserve as private.”” State v. Hill, 123 Wn.2d 641, 647, 870 P.2d 313 (1994)
(quoting Worth, 37 Wn. App. at 893). The individual does not need to wear or hold the item to
fall within this protection. Worth, 37 Wn. App. at 893. However, officers with a valid search
warrant may search “almost anywhere” for the items authorized in the search warrant. State v.
Lair, 95 Wn.2d 706, 719, 630 P.2d 427 (1981). “The nature of the items to be seized governs the
permissible degree of intensity for the search.” State v. Martines, 184 Wn.2d 83, 94, 355 P.3d
1111 (2015).

An individual may voluntarily abandon his or her privacy interest. State v. Evans, 159
Wn.2d 402, 408, 150 P.3d 105 (2007). Abandonment is not generally recognized where the
individual has a privacy interest in the searched area containing the item, but is more often found
where the individual has no privacy interest in the area. Evans, 159 Wn.2d at 408; see also State
v. Reynolds, 144 Wn.2d 282, 287-88, 27 P.3d 200 (2001). “Where an item is not clearly connected

with an individual, and there is no notice to the police that the individual is a visitor to the premises,
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there are no grounds on which the defendant may claim that officers are forbidden to search that
item pursuant to a premises warrant.” Hill, 123 Wn.2d at 648.

Churchill assigns error to the trial court’s finding III that the officer was “‘unsure who
owned the purse that was on the couch.”” Br. of Appellant at 1 (quoting CP at 85). However,
Churchill does not argue that substantial evidence does not exist. Substantial evidence exists
where there is a sufficient quantity of evidence in the record to persuade a fair-minded, rational
person of the truth of the finding. Hill, 123 Wn.2d at 644. We defer to the fact finder on issues
conflicting testimony, witness credibility, and persuasiveness of the evidence. Lohr, 164 Wn. App.
at414. Unchallenged findings of fact are verities on appeal. Lohr, 164 Wn. App. at414. Churchill
does not actually challenge the court’s finding with argument and therefore, it is a verity. Lohr,
164 Wn. App. at414. Here, substantial evidence supports the court’s finding.

The court found that the search warrant entitled the police to search the entire apartment
for items associated with drug use and drug dealing. The purse was on the opposite side of the
couch from Churchill’s head. The officer assumed the purse belonged to one of the women, took
the purse outside, and no one claimed it. The police found numerous other bags, purses, and
luggage in the apartment. Additionally, the officer testified at the suppression hearing that he did
not know who the purse belonged to because of the way the apartment appeared when the police
entered. These findings are unchallenged and are verities on appeal.

Churchill also assigns error to two of the trial court’s conclusions of law, to the extent they
are considered findings of fact. Specifically, she contests the trial court’s conclusions that the
purse was not closely associated with or immediately recognizable as Churchill’s and that there
was no way for the officer to know who the purse belonged to. Conclusions of law are

determinations “made by a process of legal reasoning from facts in evidence.” State v. Niedergang,
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43 Wn. App. 656, 658-59, 719 P.2d 576 (1986). These conclusions of law are not findings of fact
because they require interpretation of the facts and application of law.

Here, the trial court’s findings of fact support its conclusions of law. When the officers
executed the search warrant, five women were inside the apartment but the officers did not know
where they were located. The purse was on the other end of a large sized couch and inside a living
room with numerous purses, bags, and luggage. The officer asked who the purse belonged to and
Churchill did not assert her ownership. As a result, before the officer searched the purse and found
Churchill’s identification, the purse was not clearly connected to her.

Churchill compares her case to Worth, 37 Wn. App. at 891, and Lohr, 164 Wn. App. at
414. In Worth, police searched a woman’s purse who was not named in the search warrant. 37
Wn. App. at 891. The purse was leaning against the chair she sat on. Police asked Worth
permission to search the purse, demonstrating knowledge that it was her possession. 37 Wn. App.
at 891. She declined to give permission. 37 Wn. App. at 891. The court found this search violated
her privacy rights. Worth, 37 Wn. App. at 893-94. In Lohr, police searched the purse of a woman
present on the premises, but not named in a search warrant. 164 Wn. App. at 416. The woman
asked for her boots and pants which were seven to eight feet away, and near a purse. Lohr, 164
Wn. App. at 417. Police asked if the purse belonged to her and she confirmed it did. Lohr, 164
Wn. App. at 417. Police searched the purse and the court found the search a violation of her
privacy rights. Lohr, 164 Wn. App. at 422, 424.

Churchill argues that like these cases, she was on the couch, the purse was the only purse
on the couch, and it was near her feet. She further contends that disclaiming ownership did not
authorize the police to search it. Both Worth and Lohr are distinguishable from the facts of

Churchill’s case. Here, there were five women inside the apartment, ten purses were recovered,
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and many more bags were discovered. Nobody asserted ownership of the purse after the police
asked who owned it. The trial court properly concluded that under these circumstances, the police
could not readily determine the purse belonged to a person who was not subject to the valid search
warrant.
II. LFOs

Churchill argues the trial court erred by imposing LFOs without making an individualized
inquiry into her current and future ability to pay. See State v. Blazina, 182 Wn.2d 827, 8§38, 344
P.3d 680 (2015). She argues that the trial court merely asked if she could get a job and imposed
LFOs when she answered that she hoped so. The trial court sentenced Churchill to 60 days of
confinement and asked about her future ability for employment. Even so, Churchill did not
challenge the court’s inquiry or object to the discretionary LFOs in the sentencing court. We
decline to consider this unpreserved challenge to discretionary LFOs where the court did make
some inquiry. Blazina, 182 Wn.2d at 839. Furthermore, generally a trial court must be given the
opportunity to correct trial errors and, thus, we will not entertain errors that are not raised in any
manner before the trial court. RAP 2.5(a); State v. Scott, 110 Wn.2d 682, 686, 757 P.2d 492
(1988). Because the trial court made some inquiry and Churchill did not object to the discretionary

LFOs, we decline to consider the argument.’

!'In the concluding paragraph of her opening brief, Churchill also asks that “in the event this court
affirms [her] conviction and sentence,” we order no costs be imposed because she was found
indigent at trial and for the purposes of appeal. Br. of Appellant at 19. However, Churchill
insufficiently argued this issue in her opening brief, and only argued it in her reply brief. RAP
10.3(a)(6). We do not consider arguments raised for the first time in a reply brief. State v. Wilson,
162 Wn. App. 409, 417 n.5, 253 P.3d 1143 (2011); RAP 10.3(c).
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We affirm.
A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

VLY By

Melnick, 7. o

2.06.040, it is so ordered.

We concur:

- 7

A i
& TLee,P.J.
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