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A INDENTITY OF PETITIONERS

The Petititioners Guest ask this Court 1o review the Court of
Appeals decision sct forth in Part B,
B, COURT OF APPEALS DECISION

The Couit of Appeals filed its published opinion in this appeal on
August 2, 2006, ‘That opinion ts in the Appendix at pages A-1 through A-
i3. That opinion is refated Lo and is associated with the Gaest v, Lange
Court of Appeals unpublished Opinion No. 46802-6-11 issued by Dhvision
H ol the Court of Appeals on June 14, 2016, A Petition for Review of that
Opinion was filed by the TalmadgeTFitzpatrickTribe law firm  and
Atlorney Phillip Talmadge and Attorney Sidney Trnibe with Division 1 of
the Court of Appcals on Septernber 29, 2016, No mandate has issued in

either appeal

The Court of Appcals denied the Guests’ motion  for
reconstderation 1n this Appeal in an order entered on September 2, 2016,
A copy of that order is in the Appendix at page A - 14, This Pention for
Review 15 related to and s associated wiath the Sepiomber 29, 20046
Petition for Review of the Court of Appeals unpublished opinion in

Appcal No. 46802-6-11 currently before this Cowrt.



C. ISSUES PRESENTED FOR REVIEW

1 Lid the Cowmnt of Appeals err as a matter of law when ihe
Court denied the Guests’ requesl for attomeys fees, costs and cxpenses on
appeal and below pursuant to RAP 8.1 as the prevailing partics on appeat
and also with regard tir the Section D language of the contract that the
Langes adopted and assumed as their own in this action, appeal and
litigalion?

2. Whether RAP 8.1{b)(1) and (2) mandates and requires that
a trial court must first accept the deposit of a party”s cash supersedeas with
the clerk of a superiar court and file the cash bond staving and superzeding
a trial court’s judgment and/or order affecting the possession, use and/or
title e real or persenal property, or to stay and supersede a money
judgment or arder before the deposit of a cashier's check wath the clerk of
a Washington Stale supenor court successtully and automatically siavs
and supersedes a real and/or personal property judgment and/or order or a
money judgment order against that pary™?

D. STATEMENT OF THE CASE

The Court of Appeals brief recitation of limited facts in this appeal

are largely correct.

However, 1t ts important that the originat developer who recorded a
declaration of covenants and CC&Rs in 1986 did not own and did nom
have any litle to any of the real propenty or Lots, including the Guests’
Lot, in the development where the Guests and the Langes own property
and, further, that the developer did not own any of the development l.ots,
including Lot 5 that the separate “Patio or Deck Easement™ document that
was recorded with the County Auditor’s office in 1987 was not notanzed.

acknowlcdged or scaled. the sole wignature on the documont was not

R



identifed, that a third party recorded the document not the developer, and
that there is unrefutted evidence that the signature on the 1987 recorded

alleged “easement’ document was “very probably™ a forsery.

Although the developer did not have any standing to creale or Lo
record any covenants or CC&RSs regulating the use or the consiruction of
any structures on the development property or to grant any deck easement
fo any persom, enfity or Lot onto or over any other T.ot because the
developer did not own or have any title to any of the development real
property, and did nol have any standing to grant any deck easement on any
part of Lot 5 to any person or enfity in the 1987 recorded “Patio or Deck
Casement” because the developer did not own lot 5 at any time as a
matter of iaw, the Lanpcs adopled and assumed the 1987 recorded “Patio
ar Deck Hasment™ Section D open-ended releasc, hoid harmless. defense,
payor and full indemnity language as their own requiring that the Langes
release, defend and fuily indemnify the Guests from, against and for “any
arul all” claims. suits, causes of action, proceedings, damages, loss, Injury
of any kind, type or nature, attorneys foes, costs and expenses and/or
judgments of any kind arising out of and‘ur related 1o the “use™ of any
Lange or Lot 4 owner deck or patic on the Guests™ property, or the

utiization of the 1987 recorded “casement’ document.

tad




The Section B recorded 1987 release, dofense, indemnily and
pavor contract fanguage that the Langes adopted and assumed as their own
open-ended imsurance contract and pohicy states in clear, plain and

unambiguous words that:

{runlee promises, covenants and agrees that the Grantor shall not
be Hable lor any injunies incurred by the Grantee, the Grantee's
gucsts and/or third paries ansing from the utilization of said
easement and further Grantee agrees Lo hold Grantor harmless
and defend and tully indemnify Grantor against any and all
claims. actions, and suits arising from the utilizalion of

sard easement and to satisfy and all judgments that may

result from said claims, actions, and/or suits.

Opinien at 3. footnote 2.

The articles of incorporation for the developmeni’s community
association that had Irmited and restrictive powers and authority under its
charter prohibited the association or the deveioper from regulating the use
or the extenor of any of the privately owned Lots, and also prohibited the
associalion or the developer from granting any easement of any kind to
any Lot gwner or to any Lot ontoy, over, under or upon any other Lot
Linder the association’s charter, the Intemal Revenue Code §501{c)7)

community association was govermned and controlled by lederal law and



was expressly prohibited from conducting or carvying on any activity at
any time that was not permitted by IRC §501¢ ¢)(7). IRC §501( ¢)}(7} and
apphicable §301(c }7) rules and regulations prohibit a §301{c ¥
organization such as the development’'s community association from
administening  and/or enlorcing any architectuwral covenants  andfor
architectural CC&Rs  among  other  prohibitions,  limitations  and
restrictions, including any purported (but nuli and void) grant of any deck

or structural easement one Lot onto another Lot,

By 20190, the Langes wanted to tear down their then existing deck
to build a new ditferently configured deck in Spring 2011, The Langes
notified the Guests that their then existing deck was encroaching on the
Guests’ property, but not to worry that the Langes who had the Guests’
predecessor owners'  permission Lo have a deck on pant of the Guests’
property would not butld iheir new deck on any part of the Guests’
property. In 2011, the Langes asked the Guests for permission to build
their new deck on part of the Guests’™ property tn an arca whoere it currenty
was. The Guests refused. The Langes built their new deck on part of the
Guests” property where 1t had been before when the Guests were out of

state with the knowledge that the Guests did not give permission.



When the Langes refused to remove their new deck from the
Guests’ property, the Guests filed a complaint alleging various claims
including that the Langes had a duty under the 1987 recorded Section D
rclease, defense, imdemnity, payor and hold harmless coniract (o
mdemnify the Guests for any and all claims, damages, loss, fees. costs and
expenses ansing from and/or related to the construction, use and
maintance of any Lange or Lot 4 owner deck on any part of the Guests'
property and/or the use or utilization of the 1987 recorded “deck sasement’
document.  In breach and violation of the Scction D release, full Guest
defense. full Guest indemnity and full Guest hold harmless and payor
contract langauge that the Langes had adopted and assumed as their own.
the Langes filed an unsuccesstul trespass counterclaim against the Guests
for accessing the Langes’ new deck on pant of the Guests’ property. and
requested & quiet title judement against the Guests in their Counterclaim
“Praycr for Reliel™.  Although the Langes filed a wespass counterclaim
against the Guests and a motion for summary judgment to dismiss all of
the Guests claims, the Langes had adopted and assumed the 1987 recorded
“deck easement” Section D language as their own release, delense,
mdeninity. payor and hold harmless contract mandating and requiring that
the Langes release the Guests from “any” Lange injury of any kind, natwre

or type thereby prohtbiting and barring the filing or the assertion of any



Lange counterclaim against the Guests or any “quret fitle” Prayer for
Relief.  The Guests tiled a notice of lis pendens against the Langes
property before the summary judgment hearings, and also file an updaied

and supplemental lis pendens in March 2015,

The trial court dismissed Lthe Langes” trespass counterclaim against
lhe Guests on summary judgment with prejudice  The trial court agresd
with the Guests that the Guests had the 1 eht to access. be on. use and
enjay the Lange deck thal was on a certain part of the Guests' property
because the Guests” owned and had title to the underlying land and
properly.  The Langes stipulated before trial that they wounld not appeal
that fudgment and did not do so, as they could not in any event under the

Section D contract language, or under the recorded CC&Rs in any cvent.

The uests’ claims for trespass, breach of contract, and the
Langes’ breach of their duty of good faith and fair dealing went to jury
trial. The Langes' asserted but null, veid and non-existent ‘queet title’
counterclaim did not go o jury trial.  The Jury did not rewrm any quict
title verdict.  On September 19, 2014, the wrial court dismissed all of the
Guests claims aguinst the Langes with prejudice and granted the T.an ees’
on-cxistent “quiet title” claim on a summary basis and granted an alleved

“permanent mjunction” against the Guesis prohibiting the Guests from




accessing and/or using any Lange deck on any part of the Guests property
without any post-verdict motion practice, without permitting any arsument
by the Guests and without a “quiet Litle’ aodfor ijunction evidentiary
hearing, and awarded the Langes statwtory attorneyvs tees of $250.00 and
miscellaneous Lange requested costs for a total monetary judgment of

E563 RP (O/192014) ap #reressssy

The Guests appealed, deposited $1.000.00 in cash supersedeas
with the clerk of the supertor court along with a Motice ol Deposit of Cash
Supersedeas pursuant o RAP B 1(b)}1) and (2} to immediately and
automatically siay and supersede the real and personal property and
money Judgments and orders apainst the Guests as a matter of right,
including the September 19, 2014 order and judgment in the Langes’
tavor, which mcluded the alleged “gqnet fitle’ judgment and any and all
adverse orders and judgments against the Guests in this real and personal
property case and action.  The Guests filed an Amended Notice of Stay

and Depaosit of Cash Supersedeas in Apnl 2015,

The Langes were, are not and cannot be agerieved parties in this
action or on appeal under RAP 3 | and, therefore, cannot seek or obtain
any relief, remedy or recovery Itom the Guests under the Section 1D

release, defense. indemnity, payvor and hold harmiess contract language



that the Langes adopted and assumed as their own, the nutl and voig {987
recorded “deck  casement’  document., the CC&Rs, the community
association’s charter and articles of incorporation, IRC §501 (¢ W7

federal, corporate or state law.

Under the Sechon 1) open-cnded release, defense, indem nity,
payor and hold harmiless contract language thar the Langes adopted and
assumed for themselves binding themselves to the Guests as the Guesty’
full Indemnitors. defenders and payors, the Langes are required under the
clear and plain words of the Section D language to release the Guests from
any L.ange or any other claims andior judgments related to andfar arising
out of the use of any Lange or Lange property owner, sUCCESSOr or assign
by any person or entity and/or the utilization of the ‘casement” document
and satisty (which includes dismiss) andfor pay any such judgmemt or
money order. In addition, the Langes are also required under the Section
D defense, indemmnity, payor and hold harmless language to pay, reimburse
and compensate the Guests for any and all Guest or other Individual’s ir
enfitics” allorneys and other fees, costs and cxpenses incerred by,
sustained, imposed upon the Guests, and/or paid by the Guests in the past,

in the present and in the fulure in andfor related to any related and/or



associated claims, matters suits, actions, appeals, appellale proceedings,

Ir1als and/or remands.

Although the Guests prevailed in this appeal, the Guests did not

have to prevail in order to receive the Guests’™ entitlement to the Langes’
full release, including refease from any Lange claim, suit and judgment.
the Langes’ full detense, full indemnity and full Lange payment for any
and all Guest foes, costs and expense, damages, foss, injury of any kind,
harm and mterest theron, and any and all benetits of the Langes' full hotd
harmless imsurance. The ordinary English dictionary meaning attributed to
the words “any and all” and the words “any injury” apply to the use of
those words in the Lange Section D Janguage contract.  The Langes, the
trial court and the Guests all agreed that the Scction D contract 1anguage
was clear and that 1t was not ambiguous. The Langes did not asscrt or
claim at any time that the Secnon D contract language was against public

policy or unconsctonable.

Just as the Court of Appeais found In its opinion that the definition

of the word “sculed” in RCW 428 320 10 an ordinary dictonary would
clucidate the meaning of that word citing to and relying on Thnrsion

Courty v Cooper Poind Ass'n, 148 Wn2d |, 12, 57 P3d 1156 (2002)



tndicating on Opinton pages 7-8 that it was not unlikely that the Court of
Appeals Guest v Longe Appeal Noo 40802-6-11 Opinion would be
changed 1 the Washington Supreme Court and therefore not a final
opimon, so here also the ordinary dictionary definition of the words “any
and all” and “any injury” used in the Lange Section D language contract
mean any and all” and “any” injury encompassing any and all Guest fees,
costs and expenses, any and all Guest damage, loss, injury or harm and
any lype of “claim” and “injury” including real property, persona
properly. personal injury and/or “bodily”™ injury but not limited to bodily
mjury. The words “third party”™ and “bodily injurs” do not exist in the
Section D contract language. There are no Section D time or other Himits,
restrictions, exclusions or parameters. The Langes did not reserve any
rght under the Section B contract [anguage 10 sue the Guests or to file any
clalms against the Guests, or any right to fail or refuse to defond, rolease,
pay. compensate, tully indemnity, hold the Guests harmless and pay and
sausty any judgment against the Guests and/or related to any use,
construction or maintenance of any Lange or Lot 4 owner patio or deck on
any part of the Guesis’ propenty or the use and utilization of the 1987
recorded document by any person or entity including, but not limited to,

any use by the Langes, any court or any other entity or individual.



The words that the Washingion Supreme Court and appetlate
courts used 1n the recently amended RAP & 1(b}, (bX1) and (b) (2) are wo
be given the same construction, apphication and analysis that the Court of
Appeals used and apphied 1n s cpion to the RCW 428320 words

“gettled”, “discontinued™ and Tabated™.

RAT 8. #(b} states and provides that “Any parly to a roview
proceeding has the nght to stay enforcement of 2 money judament or a
decision affecting real, personal or intellectual property, pending review™.
An absolute right.  RAP §.1(bK1) further prescnbes. states and provides
the process and the procedure that a party must follow o stay the

entorcement of 4 moncy judzment. Pursuant to RAP 8.1 (bW 1)

“a parly may siay enforcement of a money judgment by {iling

in the tnal court a supcrsedeas bond or cash, or by alternative

sceurily approved by the tnal court pursuant to subscotion (b}4).

Emphasis in bold and italics added.

Cash is no longer “allemative secunty” vnder RAP 2.1(b). The
deposit of a cashier’s check (i.e. cash) with the clerk of a superior court
and the filing of a Notice of Deposit of Cash Supersedeas in the court

records immediately and astomatically stay the cnforcement of any




money Judgment as a matter of nght. Owhe if another party files a RAP
8.1(e} motion in the tnal court objecting to the sufficiency of the cash
supcrsedeas within 7 days after the party making the motion is served with
a copy ol the MNohce of deposit of the cash supersedeas which acts as a
bond, s the sufficiency of the cash supersedeas deposited with the clerk of

the superior court at1ssue.

RAP 8 1(e¢) further provides that “stay of enlorcement of the tnal
court decision may be preserved only i[7 the party who deposited the cash
that the trial count has to lirst delernune was “inadequate” based on a
properly hited RAP 81{e) motion 1f the paity who deposited the cash
supplements the already deposited cash wathuin 7 days “after the entry of
the order declanng the superscdeas delicient”. This mal court
determination, and tnal court approval of any cash deposited with the
clerk of the superior court will and can only be made under RAP %.1{c) i/
angther party with standing in the matter and action fites a2 timely and
proper RAP 8 1{e} Motion and undcr no other circumstance as a matter of
law.  The RAP B.1{e} reference to a “preserved” stav explicitly and
expressly elucidates that a party’s deposit of cash supersedeas with the
clerk of the supcrior court immediatcly and awomatically stavs and

superscdes the enlorcentent of any teal, personal, mtellectual or money



ludgment, decision or order during any review procesding as a matter of
right, subject only to RAP 8.1{e) and RAP §. Hh), andior a supersedcas

decision appeal.

RAP 8. 1(bX2) slates and provides in pertinent pari. except where
prohibited by statute, that “a party may obtain 2 stay of enlbreement of a
decision affecting rights to possession, ownershi p or use of real property.
tangible personal property, or intangible personal praperty, by filing in the
trial court a supersedeas.. cash, repeating the simitar words in RAP
2. 1bX}1). The process and procedures identified and outlined in RAP
8.He) to raisc the issue whether the cash supersedeas filod and deposited
with the clerk of the superior court was suilicient and adequate apply to
RAP B.({b¥2) just as they do 10 the deposit of cash suporsedeas pursuant
1o RAP 8.1(b)(1) The burden is ap an abjecting party who has standing in
the action and is agerieved to chalienge the suffici ency and the adequacy
of the amount of the cash supersedeas deposited with at jeast a 7 day
peiiod wherein the tmmediate and the automatic Stay al the mstant and
moment ol filing “as ol right” is preserved until and unless the party
deposits supplemental cash in this instance if the trial court detcrmines
under a properly and timely filed RAP 8. I{e) motion that the original cash

deposit was inadequate.

k4




Webster's Third New International Dictionary 1794 {2002} defines
the word “preservation”™ to mean ““the act of preserving or the state of
being preserved” . The word “preserved™ in turn 15 defined in pertinent
part to mean “lo keep safe from injury, harm, or destruction @ guard or
defead from evil : PROTECT, SAVE™. The word “nght” as used in RAP
B.1{b) is delined also in tum im pertinent part as “an absolute right not
depending upon discretion or favor™  WELBSTER'S THIRD NEW

INTERNATIONAL DICTIONARY 1995 (2002).

E. ARGUMENT WHY REVIEW SHOULD BE GRANTED

This Court has recognized the tmportance of addressing real and
personal property and of course money nghts and decisions, acts or
actions thal would interfere with, impair andfor “take’ any real property,
persanal property or money from a party with the danger that once “taken’,
interlered with andfor 1impaiced that the real property, personal property
and/or money may be lost in whole or in pait forever, and significant and
perhaps permanent loss, damage, financial and other injury and harm may

be mmposed upon a party.

This Court has also recognized the importance of addressing
indemunification and indemnily nghts as evidenced by its direct review of

the City of Tacoma v. City of Borewey Lake, 173 W 2d 584, 269 P.3d

15




1017 (2012) appeal. The City of Tacoma Opinion issued in January 20172
was issued belore the Division T Newpaort Yoot Basin Ass'n of Condo.
Chwners v Supreme Nw Inc 168 WnApp. 86, 285 P.3d 70 (2012), review
denfed, 175 Wn 2d 1045 (2012} Court of Appeals opinion was issued in
May 2012 invelving a broad indemnification and indemnity agrecment. In
Mewgwort Yachi, Iivision | of the Court of Appeals noted that Court of
Appcals has “previously determined that the phrase “any and all claims™ 1s
tor be given its ordinary meaning and includes all types of claims”, citing
to and relying on MacLean Fownhames, LIC v Am 17 Roofing &
Builders, fnc. , 133 Wash. App. 828, 8371, 138 P 3d 155 (2006), equally
applicable to the use of the words “any injury”™ in the Sgctiem D contract

languave NMewport Yacht, 168 Wash. App. at [0, 285 P.3d at 79-84.

The Court of Appeals in Newpvwrd Yachi also held that in the
absence of any term, provision, words or language in an indemnity or
indemnification agreement that the indemnitee (here the Guests) is
required to prevail before any duty and obligation to indemmily, andfor
here to defend, hold harmless, release andior pay, then in that event the
indemnitee 1s not required to prevail as any trigger to indemnity.  In fact.
in reahity, the indemnity payments and compensation will be greater if the

indemnitee does not prevail. Also, the Court of Appeals in Newpeort Yacht




alsa held tn May 2012 after this Court 1ssued its (ity of fucoma opinion in
Tanuary 2012 that an indemnitee should be indemmificd under an
ingemnity agreememnt and contract for s own acts andfor purporied or
allcged omissions under and according to the terms, words, provisions and
language of the indemaily agreement citing to Jones v Strom Const. o,
¥4 Wash. 2d 518, 527 P.2d 1115 (1974) (likening an indemnity contract
and agreemeni to insurance and an insurance contract and policy)
Mewport Facht, 168 Wash. App at 100, 785 P3d a1 79.

The Court of Appeals in Mewpor! Yacht did not add any words to
the indenipity contract and agreement. Under Washingtlon law, none can
be added to a clear, plain and unambiguous indemnity or other contract or
to an insurance policy or contract. The Courts have a duty wo apply the
law to the facts and to the contract as wnitten, Hearst Communications v,
Seadife Times Co, 154 Wn, 24 493, 115 P 3d 262, 271 (2005) {generalized
public policy concerns cannol be used o rewrite a clear and lawtui
comtract, the courts “wiff nol, under the goise of public policy, rewrite a
clear comfracf”, strong public policy cannot be a basis o rewrite the
contract, our duty is clear, “Felher ity is fo uphold the law and o enforce
fenw il agreemesis parties bring before 1y”). The Court cannot add or
delete words to the contract. Farmers Ins. Co. of Washineion v Miller, 87

Wn. 2d 70, 73, 549 P. 2d 9 (1976}, Agnew v. Lacer Co-1lv. 35 Wn. App.

b7




283, 288, 654 P 2d 712, review derrfed, 9% Wn. 2d 1006 (1983). The
Court of Appeals viclated this pincipte when it held (hat the Section DD
comiract language that the Langes adopted and assumed did not appty to
this action and this appeal. The Court of Appeals thus improperly linited
the scope of the Section D language to cases involving only clairas by
third padics, and not clmms by the Langes, and resinicted its application
only lo alleged “bodily injury” claims by adding nonr-existent words to the

contract.

Washington State and the Washington State Courts have aiso
recognized that indemmity and insurance contract and policies and the
achons and conduct and application of those contract are a maller of
significant and substantial public importance as cvidenced in part by this
Court's recent Cedefl v, Farmers fnv. Co, 176 Wash. 2d 686, 295 P34
239, 246 (2013) opimion affinming that a bad tfaith atemptl by an insurer
and also im this mstance to aveld am insured’s andfor an mdemmnitee’s

mentoreous clam s “tantamount to a civd fraud™.

The Division IT Court of Appeals Guest v fonge Appeal No
46802-6-11 unpublished Opimon and the Division I Count of Appeals
Craest v Lavge Appeal Wo, 47482-4-11 published Opinion are diverzent in

that the Court’s Lis Pendens Appeal No. 47482-4-11 opinion appears to



indicate thal the Court’s unpublished Gaest v. fange Appeal No. A6802-0-
II opinion was hkely to be changed f the Guests filed a Petiton for

Review in that appeal, which the Guests did on September 29, 2016

Further, the two Division [I Count of Appcals CGwest v Longe
opinions are incensistent with this Court’s City of Tacomea mdempity and
contract holdings and findings. and both are also inconsistent and in
conflict with the Court of Appeals Division I Mewport Yachr indemnity

and indemanilication opimorn, findings and holdimgs.

In addition, the Guests also contend thae the two Thvision 1) Guest
v Lawge indemnity, indemmification and contract opinion holdings and
findings and attorneys lees findings and holdings are in conflict with the
Supreme Court’s (wy of Yocome opinion and its  indemnity and
imdemmification holdings as further outlined tn the Guests’ Scplember 29,
2016 Pention for Review of the unpublished opinien in Appeal Mo
46802-6-t1. "The Guests also contend that the Court ol Appeals indemnity,
indemnification and atlorneys fees holdings, findings and decision is in
conflict with  ithis Court’s Hearst Communications contract findings,
hotdings and stare decisis decisions and opimions.  In addition, 1t 15 a
matter of substantial public interest that the RAP 8.1{h) and {b){1) and

(b}2) are applied correctly and appropnately. It appears that the tral



courts and alsg the Court of Appeals m Appeal Noo 47482-4-11
misapprehended the meaning, the protection and the absolute night and
power that an aggneved party has to stay a real property, personal

property and money judgment and decision of & tnal court.

All the above rcasons and  conflicts warrant this Court’ review
under RAP 13 HbX1){2)3) and {4). It appears that the Court ol Appeals
msappiehended the meaning and the application of Cuy of Tacoma n this
Appeal, and the distinction between the City of Tacosnt contract ferms ar
issug and the indemmnity, refease, payor, defense and hold barmiless
contract, terms and language at 1ssue in this appeal. The Guests request an
award of attorney fees pursuant to RAP. 181, ROW 4 84 330, Sccuon B,
and Herzog Alwminm, foc v Geaeval Americon Window, 39 Wi App.
ERS. 692 P 2d 8067 (1984} or on such other grounds as the law allows,

F., CONCLUSEON

The Court should grant review as requested above.

Respectfully submitted.

e E—

Suzanne Gucst

,/'/ z,,u)ﬂ / )[.ﬁ-di..__{__
Chastopher Guest
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PLUBLISIED OPINION

WORSWICK, | — This case asks us to determine whether filing a supersedeas bond

prevenis the canceldlaion of a notice of s pendens after final judgment 10 the tral court. Fhe

fnal court cnlered judgment against Chnstopher and Suzanne Guest in & property dispute agd

accepted the CGruests” supersedens bond to stay enforcement of the judgment pending appeal. The

tnal court then canceled a notice of s pendens that the Cruests had filed on David and Karen

Lange’s property. The Guests argue that the trial eourt Tacked the authonty to canee] the s
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pendens because they had filed a supersedeas bond. The Guests [urther argue that fhe trial courl
abused 118 dhiseretion by failmg to rule on cortain supersedeas bond-related evidentiary 1ssues.

We agree with the Guests that the trial court lacked authority to cancel the lis pendens.
Therefore, we veverse the cancellation of the his pendens and remand for additional procecdings
consisiend with ths opinton.

FACTS

The Guests and the Langes are neighbors in a development.' The original developer
recorded a declaration of ¢ovenants, condibons, testnctions, and reservations (CC&Rs, and o
document titled " Patio or Deck Fasement™ (Easement), both of which documents granted
cascements for decks. The ensement over the Guests' property covored an arca of 5 feet by 21§

[zt for e Langes™ deck.

By Z0T 1. the Langes were comeemed abowt the structural inteerity of their deck and wonted
o rebuld it They asked the Guests for permission to rebuild the deck in s ongimal footprint. and
the Guests refused. Nevertheless, the Langes rebwile the deck in the same footprint as the oniginal
deck.

The Guests filed a complaint alleging vanous ¢laims, including teespass. and that the

Langes had 2 duly under the CC&Rs to indemnity the Guests for all ¢lamms ansing from the deck

' Linder a scparate cause number, the Guests and Langes appealed substantive issucs from their
property dispute. We recently affirmed. The Langes arguc that the issues to this appeal are
therefore moot. Bul because the time has not yot expired for the Guests to petilion for review of
that case, we hold that the 135005 m s appeal ane not moot,

2
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easement.” The Langes counterclaimed to quiet title and answered that the CC&Rs expressly
ranted each lot an easement to accommodstic any cneroachment duc (o, among other things,
decks and patios,

Meanwhile, the Guests filed a notice of s pendens agamst the Langes” property. The s
pendens provided notiee 1o thind partics that the Guests had sued the Langes to quiet title and to
caforee the Langes™ obligations under the CC& Ry and Fasemient,

The trial court dismissed several claims on summary judgment, and the case procecded to
a jury trisd on the Guests” claims for trespass and breach of condract and on the Langes” claim 1o
guiel 1the, The Jury retomned a special verdict i Gevor of the Langes on cach claim. On
September 19, 2014, the trial court dismissed ail of the Guests™ claims with prejudice. awardaed
Judgnient 1o the Langes on thewr claim to quist fitle to the deck, and awarded the Langes attormey
fees of $365. The Guests filed a Notice of Appeal on Celober 20.

O Fobruary 26, 2015, the Langas filed 2 motion to caneel the s pendens, They argucd
that under RCW 428,320, the tnal court had diseretion to capced the Iis pendens beeause the
action had been “seltled, discontinucd, or abated,” and that all of the Guests” clains had been
dismissed with projudiee. Clerk’s Papers {CF) at 2. The Guests opposcd this motion, arguing
thar the acnon had not been “settled. discontinued or abated™ because the (Guests intended 10 file

a supctscdeas bond under RADP 8.1{b) with the toal courl, which boml would stay ealoreement of

* Paragraph D o[ the Easenent stated in relevant part that the grantor of the casement “shall not
ke liable formy injunes ingurred by the Grantee, the Grantee’s puests andfor third partics arising
from the utilization of said casement and further Crrantee agrees to hold CGrantor harmloss and
defiend and fully indemnify Grantor against any and all claime, actions, and suits anising from the
utthzation of sad gasement and to satisfy |any] and all pedgoaents that may tesult frony said
claims, actions, andior suits.” {uest v Lovere, Mo, 46802-0-H, 3016 WL 32648419 at ¥1 (Wash.
i App. June 14, 2006).

Lad
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the Langes” judgemenr. ROW 128330, Indeed. on March 5, the Guests sulinifted eashier’s
checks for $4.000 as supersedeas bonds to stay two orders: the judoment and an order disnnssing
another paty to the case below. Tt appears that ondy $1.000G of this wial amount was micnded 1o
sty the Langes” judyment.

The Langes objected to the amount of the $1.000 supersedess bond to stay their
judgment. They argued that therr true damages from a stay of enforcement of their judgment
wiuld be at least 3215 000, [n support ol this sanzountd, Thavid Lasge declarad that the Langes had
applicd to refinance their home and had applied for o home equity loan after the fimal judgment
in thc case and that the bank refused 1o approve the refinanemg or the loan dus 1o the bs pendens.
Dravid Lange clammed that refinancing would save the Langes over 51340040 over the hifc of their
inan. that some of the home equity loan would be used to pay off higher interest debt, and that
they would meur abow 550,000 of attomey costs and fees on appeal. Thus, the Langes argued,
the supersedeas bond should be set at $215 000 to propetly sceure azaimst their losses from a stay
of ecnfvrecment of the judgment,

The Guests moved for leave w conduct dhseovery 1o test the accuracy of David Lange’s
staternents  his declaration suppotting the amound of dumages from the superscdieas bond, The
Guesls alse moved the thal court 1o strike hearsay povtions of David Lange’s declayation
regarding statements from the bank.

On bMareh 27, the trinl court canceled the notice of hs pendens, fimdng that the cash

superscdeas bonds on 0lein the amount of 34000 were adequate to cover the Langes™ darnages
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from the judgment being stayed in the absence of the lis pendens.” The trial court did not rule on
the (Tucsts™ motion to conduct discovery or to strike portions of David Lange’s declaration. The
Ciucsls appeal.

ANALYSIS

The Guests arauc that the triai court errod by canceling the ¥is pendens becanse after they
appealed, filed their supersedeas bond, and stayed cnforcement of the judgment, the underlying
actiom was nat setiled, discontinued, or abated as rovuired for the cancellation of g [is prendeins,
W apgrey,

L STANDARD OF REVIEW AND STATUIORY INTERPRETATION RULES

We review the decision to eancel a lis pendens for an abuse of diseretion. See Beers v,
Rois, 137 W, App. 366, 575, 154 P13 277 (2007} A mal court abuses its discretion if its
decizion is manifestly unreasonable or based on untenable arounds or untenable reasons. Terer v
Deck, 174 Wn2d 207, 215, 274 P.3d 336 (2012). Untenable reasons melude ervors of law. Crod
v. furbert Logging, Mnc., 190 Wi App. 448, 441, 360 P.3d 855 (2019), review aentivd, 145
Wa2d 1004 (2018,

We meview questions of statutory interpretation de nova, Flight Oprions, 1L.C v Dep 't of
Revenue, 172 Wi 2d 487, 495, 258 p.3d 234 (201 1). We endeavor 1o give offect to # statute™s
plain meaning as the exprossion of legislative intent. Lake v Woodcreek Homeowners Ass ¥,
E65 Win.2d 516, 526, 243 P3d 1283 (201 U} We derive that plaim meaning from the ardmary

mcaning of the language at issuc, the statute’s context, related provisions, and (he statutory

*Fhe court said the “cash supersedeas bonds on file in the total amount of $4.000.00" were
sufficient, CI a1 223, This appears to refur to the comibination of the two bonds the Guests filed:
$1.000 to stay the Langes™ judgment and $3.000 to stay the ordur dismissing another party.

5
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scheme as a whole. Loke, 109 Wn2d at 526, We may use an ordinary dictionary to discern the
mcaning of 3 nontechmical term. Thursion Couniv v, Cooper Poinf Aes'm, 148 Wa2d 1,12, 57
P.3d 1156 (2002).
L. [45 PENDERS STATUTE

A s pondens™ s an “instrument having the offect of clouding the title {o real property.”
BCW 428328 | a). Either party to an action affcoting ntle to real property, or a recerver of the
real property, may file a notice of lis pendens with the county auditor. RCW 4283200 This
filing is constructive notice to third partics that the title may be clouded. ROW 425,320, “In
Washmgton, hs pendens 15 “procedural only; 1t docs not ¢reate substantivie tghis in the person
recording the nitice.™ Beers, F37 Wi App. at 375 {quating D v, Tabb, 27 W, App. 862,
BOO, 621 1.2d 179 {19800}

RCW 428320 govems when a court may caneel a notice of s pendens. B provides that

The court in which the said action wus commenced muy, al 1S diseretion, at any tims

after the action shull be sefled, discontinued or abated, onapphication of any person

agericved and on good cause shown and on such notice as shall be direcied or

approved by the court. order the notiee authomzed m (s scotion to be canceled.
Thiss. thi statute sets forth three condmions that most be met for the court to cneel a lis pendens:
{13 the setion must be seriled, discontinyed, or ghated: (2 an apgrieved porson must move to
cancal the lis pendens, and (3} the aggrieved person must show good cause and provide proper
notice. RCW 4 28320, It those conditions are met, the stanite provides the courd discretion to
vanced the hs pendens.

I Acnow Was Nor SETTLED, DISCONTINUER, OR ABATED

Whether the filing of 2 supersedeas bond deprives the trial court of authonty 1o cancel a

hs pendens under RCW 428,320 because the acnon 15 ot sellled. chscontinued, or abated is an

5]
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wsue of first impression in Washington, We hold that under RCOW 4.28.320, an action is not
settled, dizcontinued. or abated when a supersedeas bond has been properly filed.

ROW 428320 does not defing the temms “settled.” “discontinued,”™ or “sbated.™ Thus,
we st lurm 1o ordinary dictionarics 1o clucidate the meanings of these words. Cooper Poins
Anr, 148 Wi 2d al 12, Webster s Dictionary defings “settled™ in relevant part as “unlikely 1o
change or be chapged” and “established or decided beyond dispute or doubt ™ Wipsier s THIRD
NEW INTERNATIONAL DRCIIONARY 2079 {2002}, It defines “discontinuc” in relevant part as 1o
Ceive up,” to Mend the operations or existence of,” and “to abandon or terminate hyv a
discontinaance or by other legal action,” WEBSTER'S THIRD NEW INFERNATIONAL DICTONARY
446 (2002). And it defines “abate”™ in relevant part as “to biing entirely down, ™ to “put an end
ta,” to “do wway with,” “to teduce or lessen i degree or wtensity, and “to become deflealed or
hecaime null or vord (a5 of 0 wiit or appeal).”™ WessTeEr's THIRD NEW INTERNATIORA L
ENCTIONARY 2 (2002). Thus, in an ordinary dictionary, these three terms convey finality. They
sugaest that the action must be completely over before a lis pendens may he canceled,

Further, 8/uck s Law Dictionary defines “setile™ in relevant part as to “end or resolhve,”
“to bring 1o a conclusion.”™ BLACK'S Law DiCrioNary 38T {10th od. 2014). 1 Jefines
“discontinuance” in relevant part as Lhe “termination of a Jawsuit by the plaintiffs a voluntary
thsmuzsal or nonsuit.”™ BLACK™S Law D nionagy 563 {10th cd. 2014}, And 1t defines
“abatement” in relevant part as the “suspension or defeat of a pendimy action for a reason
unrelated to the menits of the clainy™ such as where a criminal action s ended due to the death of
the defendant, BLACK™s Law Dacmionary 3 (10th od. 20140, The lezal definitions ol these

terms, therefore. also convey a sense of complete finality or voluntary diznmssal.
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A shown by these dictionary definitions, each of the three terms m RCW 4.28 320
requires finality, They centemplate either the sbandonmient of a case by the parties or the
complete and final resolution of the action. We now tim o considenng whether the filing of a
supctscdeas bord prevents an action from being sufticiently final to cancel a Uiz pendens.

A supersedeas bond 15 g weins of staving enforcement of & mal court judgment while on
appeal. BRAP 5.1, “A tral court desision may be enforced pending appeal or review unless
slayed pursuunt 1o the provisions of this rule. Any party to a review proceeding has the aghi to
stay enforcement of a money judgment, or s decision affectimg real, personal or intelleciual
property, pending review.” RAP 5.1{b). Thus, when a supersedeas hond is filed, the judement
cannot be enforeed. The supersedeas bond 15 miaended 10 preserve the “status quo between the
parlies” Murphres v Rowfings, 3 Wno App. 880, 582 479 P 2d 139 {1970). The superscdeas
bond amount should be enough to scoure any mency judgment pius the amount of loss which a
party may be entitled t¢ recover 25 a result of the mabihty of the party to enforee the judoment
during review. RADP 8 1{c).

We hold that the Guests” supersedeas bond® rendered the action not “settled,
discontinued, or abated™ Afier a party timely appeals and files a supersedeas bond, the
Judement 15 stayved and cannol be enforeed until the appeal 15 resolved. The bond is intended 1o

preserve the status quo—here, the status quo included the s pendens, Marphree, 3 Wn. App. at

1 W refer here to the successfil filing of such a bond. We do not suggest that the mere deposit
of 4 caser’s cheek would be sufficient; mstead, the trial cowrt rust accapt the payment and file
ihe Boml, staying the judpmient.
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E82. Because the action was not scttled, discontinued or abated, the trial court erred by
cumeellme the Lis pendens.

The Langes argue that the trial court properly cancelled the lis pendens because the trial
court’s Judgmenl sedtlal, discontinued, or abated the Guests” action. In suppott of this argument,
they cite cases that address the finality of & jJudgment tor res Judicata and other pumoses. They
alsir cite State ex. red, Gibson v, Superior Court of Pieree Conmty, 39 Wash, 115, 1E7. RO P LI0X
{19053, which states: | Ain appeal and supersedeas does not destray the intnmsic effeet of a
Judament: | . notwithstanding the appeal. the judgment is stil the mecasure of such of the rights
of the partics as 1t adjudicates: and until reversed 1t operates as . | resjudicots, as eftectively as
it would had no appeal been taken, and no supersedeas bond given.” But the issue hefore us s
not whether the trial court’s judrment was final; it 5 whether the wotfon between the partics was
scttled, discontinued. or abated when the Guests filed 2 supersedeas bond. Notwithstanding the
validity and res fudicata effect of the trial cowrt™s judgment pending appcal, the action was st
s, discontimued, or abated by the issuance of the judgment alone where the trial court issud
a2 supetsedeas bond.

Indeed, the wewght of authority from olher junsdiclions suggests thal an appeal preserves
the: s pendens, A cormen Taw, o nobiee of T pendens cariied through anappeal, See Bellony
v, Corporr, 125 Wash, 44, 44445 217 P 2T {1923y, Morron v, LeBlank, 125 Wach, 9], 194-
95. 215 P 328 (1923). And m the vast mayonty of states with comparable iz pendens statites, a

lis pendens eodures through an appeal.’ [Towever, we have previously held that the mere filing

5 See ILC. COE § 42-1207(d) 1) (20103 Haw, REV, STAT. § 501-151 {20123 V. CODE AN, §
A.00-269 {West 2014 Avhwarth v. Hankins, 305 5W 2d 871873 (Ark. 1960) Top Rail Ranch
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of a nulice of appeal does nol prevenl the cancellation of a lis pendens. See Beers, 137 Wn. App.
a1 575, In Beers, wo held that the trial court did not abuse its discretion in canceling the Rs
pendens after a notice of appeal “hecause the Beerses did not request a stay,™ 137 W, App. at
375, But Beers does not analyze the lanpuage of RUW 428,320, and its holding appears
contrary to the statute’s plain languaee. It appears 1o us that a notice of appeal, by transperting a

case fvom a trial cowt to a cowrt of appeals. renders the action in that case not “seltled,

Esfaier, LLC v, Walker, 327 P.3d 321, 334-35 (Colo. App. 2014}, Vosmitschke-Colfunde v
Kramer, 381 530. 2d 481, 482 (Ta, Inat. Ct. App. 2002); Fosee v Lomas Mortgaee U5A, e
4206 S E2A 73, 875 (Ga. 1993 MeClungy v, Hokd, 61 . 5307, 508 (Kan. Ct. App. 19900 Fexton
Buildders & Develogors, Tne v MeBerry, LLC, BO1 AL Zd 430, 4539-41 (Md. Ct. Spec. App. 2006):
{Melewurtel v Rededing, 421 NOW . 2d 722725 (Minn. 1988). Slatfery v PL Renouder Lumber
Co, B2 So0 332, 333 (Miss, 1919y Stafe ex rel. Lertlev v, Repo, 430 5 W 3d 232,235 (Mo "1
App. 20013y Keflther v. Soundy, 852 N.W 2d T14E, 726 (Neb. 2014 (sugpesting that before the
Nebraska legislature removed the phrase “scttled. dizcontinmed. or abated.” a tnal court never
had authonty to cancel a lis pendens untif the time to appeal had expited, and noting that the
“right 10 gppeal wsually exends the time lor which property 1s subject 1o the s pendens
docirme™y, Sabas v Bolagh, 747 P24 259 261 (N.M. Cu App. 1987 Lazofv. Goodintan, 134
MY 5.2d 684, 685 (NY. App. Div 19358) J0s Prime Onlv, Tee v Dareden, |32 N.C App. 477, at
FTN.C O App. 20000 Havt v, Phargoh, 1961 OIC45, 359 P24 1074, 1079 {Okia. 1961 ): Berye
v Hifson, 333 5OW 3 166, 180 (Tex. App. 201 10; Hidden Meadows Dev. Coov, Mifls, 590 P .2d
1244 PGS (LUltah 1979 Zweler v Melae Led, fuc |, 2000 W] App 185, 10, 276 Wiz, b | 56,
ORT NOW A BER: Bt see Cal, Oy, PROC, CODE § 405,32 (West 1992 {requimmy canceliation of
lis pendens notice it the filer failed to prove his claim at trial), Dt Come: ANn. til 25, § 1608
{West 1999 [granting dizeretion to cancel bs pendens if the filer is not likely to provasly MicH.
Conti, Eaws § 6002731 {1970 {permitting courts to cancel lis pendens in cortzin circumastiness
during lingation ) Sleane vo Doviy, 433 S0, 20 374, 375 (La. Ct App. 1983) {quoling La, GO
Crv. PROC. ANN. art. 3753 (1960)) (holding that appeal did not prevent cancellation of Tis
pendens under statute reading in part that 1is pendens shall be cancelad ™| w|hen pudgment 15
rendered 1 the action or procecding against the party who fled the notice of the pendency
thereot . L. 70 fov vy Fitle Fas. Coo v Flerzip, 2010 WD 169,33, 788 N.W.2d 312, 324 {yuoiing
NG Cerr, Cone § 28-05-08 20011 (holding that statute permitting cancelation of lis peadeos
“at any time” allowed cancallation during pendency of appealy. Caroling Park Associates, 810
v. Marino, 732 5T 2d 876, 880 (5.C_ 2012) (holding that appellants fmled 1o state a clam
regardmy real property, therzfors the 118 pendens was maproperdy grantad and could be caneeled
notwithatanding appeal).

1(}
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disconfinued. or abated ™ RCW 4.28.320. Beers, therefore, appears to conflate the two concepis
ot when a juddement is fmal and when an gotion 15 [inal.

Nevertheless. even following Seers, we find its facts casily distingnished. In Beers, the
appellant took no actiom apart from appeading. 137 W App. a1 575, But here, the Guests did all
they could te preserve the lis pendens. They filed a notice of appeal, filed 4 supersedeas hond,
andd staved enforcement of the judgment. Even if a notice of appeal afone does not prevent the
canccling of & lis pendens, we hold that the filing of a supersedeas bond does.®

The Langes also charactenyze their judgment as “self-cxecuting” and argue that a
supersedeas bond has no effect on a self-cxecuting judgment. Br. of Resp't at 24, On that bisis,
they arguc that Beery cannot be distingiished. We disagroe, beeause the question of whether a
Judgment is self-exceuting does not bear on the finality of the undertyimg action. 1t is the action,
not the judgrocnt, which must he “settled, discontmucd, or abated™ for the trial court 1o have (e
authunity (o cancel a notice of hs pendens. RUW 428 320,

Our holding advances the policy concerns of the lis peadens stalute. The purpose of lis

pendens 1s to put potential purchasers on notice of ongoing hitigation so that they are aware that

 The Langes argue that under Cashmere State Bank v. Richardson, 105 Wash. 05, 109, 177 P
72T (1919), atnai court may cancel u lis pendens even if the appellant has supesseded the
Judgment. In 1919, our Supreme Court held that a trial court did not err by canccding « hs
pendens after dismissing an action on its merits because the “appellant was amply protected by
its supersedimg the judgment.” Cashmere, 105 Wash. at 109, Cashmere is a case about allegedly
fraudulent mortgages and deeds, and the court’s discussion focused on whether the plaintff had
failed 1o prove fraud, 105 Wash. at 106-09, The case does not discuss the issuc betorg s
whuther a supersedeas bond deprived the triat cowrt of the authority to cancel a lis pendens. 11
does nol discuss the requivements of RCW 428 320, although the statute’s predecessor had been
i effect since 1893, See REm. Ruv. STAT. § 243 (1893). In short, the singlc sentence in
Cashmere that the Langes cite does not defeat the statutory Tanguage at issuc in this appeal.

11
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title may be clouded, ROW 428320, When a party appesls a judzment In a roa! property case,
litigation concerning the property is ongoing. Title to the property at 1ssue may be clovded
pending the outeome of the appeal. Tor a nottee of Lis pemdens to protect the public as mtended.
it should remain in affect until the litigation is cnded. And property ewners arc amply proteeted
by the trial court setting a supersedeas bond n the proper amount, which should boe sulliciem o
compenzate them for any damages they would incur duning appeal with the notice of s pendens
in place.

Thus, we hold that the trial court cered by cancelling the lis pendens because the Guests”
appeal and supersedeas bond meant the action was not settled, discontmucd, or abated, ROW
428320, Because the tnial court Jacked the legal authorty to cancel the his pendons, i1 abuscd its
discretion in doing 50.” Cook, 190 Wn. App. at 461, We reverse the cuncellation and remand for
preccedings comsistent! with this opmion.” On remand, the trial court should ensure that the
ampount of any superscdeas bond 15 sufficient to compensate the Langes for any damages they

incur due to the appeal and lis pendens.

 Because we hold that the trial cowt Tecked the authority to cancel the s pendens, we do not
consider whelher the trial court abused s discretion in cancelmyg the Tis pendens Tor other
TN

* Thue Guests alse arauc that the tral court abused its discretion by tailing {o mle on their motions
to conduct discovery related to the supersedaas hond amount and to strike portions of a
declaration. Tt appears (0 ug that the 1mal court did not nude on these motions becanse 1 canceflod
the I1s pendens. Because the tnial court made po rulmg for us to correet, and m hight of our
holding that the trial cowt lacked the authority o caneel the lis pendens, we do nod reach ths
claim of croor.
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ATTORNEY FEEX

The Guests request attorney foes pursugmt 10 RAP 18,1 and under Section [ of the
Easement. The Guests argue that Section D, which indemnidics the Guests in the event of a
Tawswit ansing from the use of the deck, permits them to collect attorney foes from the Langes.
We review indemmily agreements under the fundappental rules of contract construction, giving
cffect to the parties” intent as expressed through the plam Languaes, Ouadian Corp v Am
States foy, Co. o 154 W 2d B3, 171, VI P.3d 733 (2005): Katsehield v, CoF Recreation, Inc.
TAWD App 212 215 BTI DA L1002 (109

Section T3is not 4 basts for attorney fees in this sction. Instead, its plaim language reveals
that 1115 an indemmnity proviston intended to protect the Guests from Tabibity for injuries
suslained on the casement portion of the Langes™ deck. Bs plain languise apphies to mjurics
arising from the “unlization of sald casement.” Suppl CP at 461, See Cite of Tacoma v Uit af
Bonney Laoke, 173 W 2d 5384, 394, 269 P23 FOLT {2012} (rejoctimgr o similar argument.

Therefore, we deny the Guests” request for attorney fees.

/’ .

We conouns
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