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A. Identity of the Petitioner
The Petitioner is Daniel Blizzard.
B. Decision Below
On September 1, 2016, the Court of Appeals, Division Three
affirmed Mr. Blizzard’s criminal conviction in a published opinion, No.
32866-0-I11 (herein after referred to as “the opinion below”). The opinion
is included in Appendix 1. No motion for reconsideration was filed.
Appellant submits this timely motion for discretionary review to the
honorable Supreme Court of the State of Washington.
C. Issues Presented for Review

1. As a matter of first impression, does the prosecutor’s attempt to
remove an clected trial judge from a pending case on the eve of
important legal rulings violate the separation of powers?

2. As a matter of first impression, can a prosecutor’s unethical
“political” and “professional” attacks on a trial judge’s integrity
damage the structural fairness of a criminal trial?

3. As a matter of first impression, should evidence obtained by
executing an illegal warrant, but not formally recorded in a warrant

return, be suppressed?

4. Is it time to reconsider the permissive “ministerial” approach to
warrant illegalities?

5. Does the same harmless “beyond a reasonable doubt” standard that
applies to attorney-client communications seized post-trial also
apply to those seized pre-trial?

6. If a writing itself is inadmissible for lack of foundation, is testimony
about the content of the writing also inadmissible?

D. Statement of the Case
A series of errors denied Daniel Blizzard the right to a fair trial. The



problems began early, with a series of illegal warrants resulting in the
seizure of circumstantial evidence. 4/28/14 VRP 312-320.' The warrants
were originally issued by a District Court to out-of-state recipients, and thus
without jurisdiction. CP 3278, Conclusion of Law (CL) 4; Appendix 2,
Appendix 3. When that error was discovered, the warrants were re-issued
by a Superior Court, but this time without the notice provisions required by
RCW 10.96.020. CP 3277, Finding of Fact (FF) 23; Appendix 4.2

During the nine months between seizure of evidence under the
illegal District Court warrants and finalization of the Superior Court
warrants, CP 3277, FF 25, law enforcement supplemented the supporting
affidavits of probable cause repeatedly, including information obtained by
the illegal District Court warrants.” For example, the affidavit supporting
the Superior Court warrants assert that Mr. Blizzard’s phone records were
held by the “GOGII” telecommunications corporation. CP 751, Appendix
4. However, GOGII’s involvement in the case was entirely unknown to law
enforcement until after the State served the illegal District Court warrants
on “Level 3,” the telecommunications corporation originally thought to
hold Mr. Blizzard’s records. See CP 647, Appendix 2. When law
enforcement called Level 3 to execute the warrant, officers inquired why it

! Cites to the record, with respect to the Verbatim Report of Proceedings (VRP), are
included throughout this briefing with the date (e.g. 4/28/14) followed by the specific VRP
page number (e.g. 312-320).

The unlawful District Court warrants, including the affidavits, to Level III
communications and GOGII are included in Appendix 2 (CP 642-650) and 3 (CP 672-680)
respectively. The warrant and affidavit to the Superior Court is included in Appendix 4 (CP
744-753). Whenever cited in the brief, the warrants are denoted by their original CP page
numbers along with their corresponding Appendix. For example, CP 647, Appendix 2
denotes the 6™ page of the Level III communications warrant included in Appendix 2, etc.
3 Compare, for example, Appendix 2, Appendix 3 and Appendix 4.



had not complied with the illegal District Court warrant. In replying, Level
3 disclosed that Mr. Blizzard’s phone line had been sold to GOGII. CP
3276. Law enforcement never submitted a subsequent Superior Court
warrant to Level 3 to cure the taint on the disclosure of GOGII’s role; the
corrected warrant was instead sent directly to GOGII. Appendix 4.

Before trial began, the State also seized Mr. Blizzard’s
attorney-client communications, including confidential defense
investigative memos and Mr. Blizzard’s personal copy of discovery
containing handwritten notes about witnesses and ideas for his attorney. CP
3282-85. The State kept some of these protected materials for months on
top of an unsecured desk, a location where “officers, or anyone else who
was at the desk, could potentially have access to the documents and read
them,” CP 3285-3288. The prosecuting attorney knew about this seizure,
directed that the materials not be returned to Mr. Blizzard, and never
disclosed the incident to Mr. Blizzard’s attorney, CP 3284-3286.

Mr. Blizzard filed several pre-trial motions seeking relief for the
aforementioned issues, as well as for discovery violations regarding the
State’s failure to comply with the trial court’s order to narrow 30,000 pages
of text messages seized under the illegal warrants. CP 197-205; 922-934;
968-981; 1134-1135. Unfortunately, three court days before the trial judge
was scheduled to rule on those motions, the elected Yakima County
Prosecuting Attorney delivered a letter (Appendix 5) to the presiding judge
of the Superior Court containing sweeping, untrue, and dismaying

allegations against the trial judge. The letter contained complaints specific



to Mr. Blizzard’s case, his counsel, unrelated cases involving his counsel,
and a long series of assertions about the trial judge’s alleged incompetence
and misconduct over a period of years, including that the trial judge:

made “untrue allegations” about the State, CP 835; Appendix 5.*

e “bent over backwards” to help the defense, CP 834; Appendix 5.

o “exceeded the bounds of appropriate judicial conduct,” CP 835;
Appendix §; and

e “overstep[ped] her authority,” CP 835; Appendix 5.

The letter asked the criminal presiding judge to “remove [the trial judge]
from these [serious homicide] cases in the interest of fairness and justice,”
CP 836; Appendix S at 4.

The trial judge herself described the letter as “outrageous,” 6/9/13
VRP 569, “filled with potential intimidation on this bench,” 5/28/16 VRP
463 (emphasis added),” and obvious “prosecutorial misconduct,” 6/9/14
VRP 556°. Ultimately, she expressly concluded that the letter was an
attempt to corrupt the integrity of the trial. 6/9/14 VRP 569. The trial court
treated the letter as a motion for recusal, which was later abandoned by the
State and never endorsed by Mr. Blizzard. 6/9/14 VRP 558-561; 569. After

* The prosecutor’s letter to the criminal presiding judge consisted of 4 pages (CP 833-CP
836). Individual pages of the letter are cited with their original CP page numbers
throughout this briefing. Hence CP 835, App. 5, denotes the third page of the letter as
?rcsented in Appendix 5.

The suspicious timing of the letter, delivered just three court days before the trial court
was scheduled to rule on the defense motion to suppress the text messages because of the
warrant irregularities, was not lost on the trial court. 5/28/14, VRP 460; 6/9/14 VRP 574.
¢ “I want to make this record absolutely clear that [the elected prosecutor's] letter
constitutes prosecutorial misconduct. There is absolutely no doubt that this was ex-parte
communication with the trial judge in a pending matter that is prohibited by Rule of
Professional Conduct, 3.5. For the State to suggest otherwise is, worst case scenario,
disingenuous or, best case, naive.” 6/9/14 VRP 566.



extensive briefing and argument about the legal implications of the
prosecutor’s letter by all parties, the trial judge elected to not recuse herself.
Part of her reasoning was that recusal would require further violation of the
right to timely trial. 6/9/14 VRP 569.

Interestingly, before receiving the letter, the trial judge expressed a
substantial degree of skepticism toward the State’s arguments,’ particularly
regarding warrant suppression. 4/28/14 VRP 412, After receiving the letter,
this skepticism evaporated,s Mr. Blizzard’s motions were denied, and the
text messages were held admissible. 6/9/16 VRP 643.

At trial, the text messages, already subject to the GOGII-warrant
taint and discovery objections, were conditionally admitted through
testimony on the State’s promise to lay adequate foundation for their
admission. 9/4/14 VRP 1906-1907, 1913; 1919-1921; 1925-1942;
1970-1986; 9/8/2014 VRP 2338-2350; 9/9/14 VRP 2618-2622; 9/92014
VRP 2616-2622. The State failed to do so, and the text messages were not
admitted. However, the jury was not admonished to disregard the related
testimony. 9/11/2014 VRP 2998-3003.

7 Originally, the trial court was adamant that specific information about “GOGII” was
obtained as a result of the issuance of the illegal District Court warrants: “I guess, I just
don’t know how [the State] get[s] around GOGII. I'm going to be blunt. I keep going in a
circular way in my head as to how [the State] get[s] GOGII in the mix because that
information came from the district court warrants that were not properly issued. That
information would not have been known if it hadn’t been received from those [illegal]
warrants . . . [The Level 3 phone call occurred because Level 3 was] not complying with
the warrant request. . . . Do you see what I'm saying?” 4/28/14 VRP 412-13. Also: 4/28/14
VRP 357, 360-65, 379, 406-08.

% The trial court reversed itself, finding that the “GOGII” information resulted not from
the illegal warrant, but rather from a phone call about the lllegal warrant. “Following
that information he had received directly — this is where it gets dicey — not pursuant to
actual information obtained from the warrant itself. I appreciate there is a connection
there.” 6/9/16 VRP 643,



E. ARGUMENT
Review Should be Granted

This case cries out for review. The opinion below is irreconcilable
with several decisions of this Court and of the Court of Appeals, RAP
13.4(b)(1)-(2), and raises significant new questions about the separation
of powers, prosecutorial misconduct in the form of an attempt to remove
an elected judge from a pending case and influence its outcome, and the
Judicial branch’s capacity to guarantee a fair trial in the face of
heavy-handed pressure from the executive branch, RAP 13.4(3)-(4). The
errors in the opinion below are numerous, significant, and impact core
constitutional principles, including the warrant requirement and the right to
counsel.

1. The opinion below should be reversed because it allows
prosecutors to attack judges in hopes of influencing the
outcome of a case, substantially undermining the separation of
powers doctrine, and narrows the holding of Zylstra v. Piva, 85
Wn.2d 743, 539 P.2d 823 (1975).

The Washington Constitution vests the judicial power in an
independent branch of government. Article IV, Section 1; Washington State
Bar Ass’n v. State, 125 Wn.2d 901, 906, 890 P.2d 1047 (1995). This

arrangement “preserves the constitutional division between the three
branches of government” so that the activities of one branch do not
“threaten or invade the prerogatives of another.” Hale v. In re Estate of
Hambleton, 181 Wn.2d 802, 817, 335 P.3d 398 (2014).°

® Also see Wellpinit School Dist. No. 49, 165 Wn.2d 494, 198 P.3d 1021 (2009); Carrick
v. Locke, 125 Wn.2d 129, 135, 882 P.2d 173 (1994); State v. Elmore, 154 Wn.App. 885,
905, 228 P.3d 760 (2010).




In breezing past the separation of powers violation implicated by the
prosecutor’s letter, the opinion below summarily holds that the letter could:

“only implicate separation of powers if it was so powerful
and divisive that it had the capacity to threaten the judge’s
independence.”

App. 1 at 5.'° The only authority offered in support of this holding was
Zylstra v. Piva, 85 Wn.2d 743, 539 P.2d 823 (1975), a case that cannot be
reconciled with the opinion below in letter or spirit.

In Zyistra, this Court addressed the question of whether juvenile
court staff, who are hired and fired by juvenile court judges but
compensated by the county, are executive branch employees for purposes
of collective bargaining. Id. Holding that the employees have a “dual

status™ that does not violate the separation of powers, the Court explained:

Harmonious cooperation among the three branches is
fundamental to our system of government. Only if this
cooperation breaks down is it necessary for the judiciary to
exercise inherent power to sustain its separate integrity. . . .
The question to be asked is . . . whether the activity of one
branch threatens the independence or integrity or invades
the prerogatives of another. We can find no such
encroachment, actual or threatened, in permitting these
employees to bargain on the question of wages.

Id. at 750. Thus, when cooperation between the branches occasionally fails,
each branch is entitled to three degrees of separation: independence,
integrity, and sovereign prerogatives. 1d.

The case now before the Court illustrates the distinct characteristics

1% The opinion below seemed entirely satisfied that the trial judge “volunteered” that she
could be impartial despite the prosecutor’s letter. App.1 at 8, fn. 6. However, vindication of
the separation of powers cannot wait until the moment a judge admits that she does not feel
free to act independently; that moment is far too late to preserve a free government.



and utility of each degree. First, “independence” should be understood to
mean the freedom of the branch to operate beyond the influence of the
others. Here, for example, the prosecutor violated the trial judge’s
“independence” by asking that she be removed from this and other criminal
cases. Thus, the prosecutor threatened the trial judge’s institutional
“independence.”

Second, “integrity” should be understood to mean the customary
decorum and professionalism due to the branch, an especially essential
element in the adversarial conditions over which the judiciary presides.
Here, the prosecutor attacked the trial judge’s personal integrity,
professional integrity, her judgment, and her legal intelligence. CP
834-835, Appendix. 5. The prosecutor not only threatened, but outright
assaulted, the trial judge’s institutional “integrity.” (App. 5).

Third, sovereign “prerogatives™ should be understood to mean the
powers which the Constitution vests in the institution. Making decisions in
a legal case is trial judge’s constitutional prerogative. Wa. Const. Art. IV,
Sec. 1, 6, and 20. Here, the prosecutor’s timing and message were not the
only evidence of his intent to influence the trial judge’s decision-making:
the letter was not addressed privately to the judge. Rather, it was sent
under official letterhead to the criminal presiding judge, CP 833, Appendix
5; a decision certain to result in broadest notoriety within the local legal
community. Thus, the prosecutor attempted to either influence or punish the
trial judge’s institutional “prerogative.”

2. The Court should reverse the opinion below because it denies



the obvious: unethical “political” and “professional” attacks on
a judge’s integrity can undermine the fairness of a trial.

The opinion below categorically denies the possibility that “political” or
“professional” attacks on a judge’s integrity can cause “structural error” to
the fairness of a trial because: 1) “Professional criticisms, no matter how
inaccurate or improper, do not meet [the] standard [for creating
impermissible judicial bias],” App. 1 at 10; and 2) “The judiciary is not
vulnerable to manipulation by politically charged criticism,” App.1 at 1.
The opinion below does not offer an explanation for why these statements
might be true in practice, or answer any of the obvious questions they
raise,! and instead cite a general rule prohibiting judges from being
“swayed by public clamor, or fear of criticism.” App. 1 at 10.

The opinion below relied on Ungar v. Sarafite, 376 U.S. 575; 11
L.Ed. 2d 921; 84 S.Ct. 841 (1964) an analogous case in which the potential
bias was caused by a party’s misconduct. However, Ungar is in direct
conflict with the opinion below. Ungar holds that a party’s recalcitrance or
disobedience would not automatically implicate judicial bias, but a party’s
“insulting attack” upon a judge’s “integrity” could. Unger, 376 U.S. at 584.
Most importantly, Unger does not rest on a distinction between “personal”
and “professional/political” criticisms. Id. at 584." Rather, it credits the

! 1s an attack “professional” in nature merely because it superficially addresses a person’s
job performance? Is an attack “political” in nature merely because it is hurled by an elected
official? Are “professional/political” attacks mutually exclusive of “personal” ones? Do
the facts (the severity, scope, timing, and source of the attack) matter? For example, are
“professional” criticisms, especially for life-long professionals (such as judges),
potentially more predictive of bias than criticisms about “personal” characteristics (about
which a judge may have no concern)? Are attacks on & person’s “professional” reputation,
and thereby indirectly on the person’s livelihood, more predictive of structural error?

12 Mr. Ungar, a resistant lawyer-witness, claimed his constitutional rights to a fair hearing



threat that an “insulting attack™ on a judge’s “professional” qualifications
pose on the right to a fair trial.

The “personal” v. “professional/political” paradigm outlined in the
opinion below sets a terrible precedent for several reasons. First, it limits a
judge’s ability to respond: if a judge is “invulnerable” to such slander, then
such slander is not cause to take remedial action. Second, it is an idealistic
expression which certainly describes our best judges, but does nothing to
functionally protect the right to a fair trial under less-than-ideal
circumstances. “Structural error” analysis must be more than inspirational.

Structural errors defy harmless error review because they are
“defects in constitution of the trial mechanism.” Arizona v. Fulminante, 499
U.S. 279, 309-310, 11 S.Ct. 1246, 113 L.Ed.2d 302 (1991)."* This Court
recently explained that the common denominator of all structural errors is

that they infect myriad aspects of trial, making it nearly impossible to assess
bow and whether the errors affected the outcome of the case. State v.
Frawley, 181 Wn.2d 452, 480, 334 P.3d 1022 (2014). Significantly, the trial
court in the instant case recognized the structural nature of the dilemma it
faced:

were violated because his contemptuous remarks were a personal attack on the judge which
necessarily, and without more, biased and disqualified the judge from presiding over the
subsequent contempt proceedings.

13 These errors taint the entire proceeding but their specific prejudicial consequences are
“necessarily unquantifiable and indeterminate.” Sullivan v. Louisiana, 508 U.S. 275, 282,
113 S.Ct. 2078, 124 L.Ed.2d 182 (1993). The cases in which the Supreme Court has
deemed errors structural include a biased trial judge. Tumey v. Ohio, 273 U.S. 510, 535, 47
S.Ct. 437, 71 L.Ed. 749 (1927); See also Neder v. United States, 527 U.S. 1, 8, 119 S.Ct.
1827, 144 L.Ed.2d 35 (1999) (citing Tumey, 273 U.S. 510, “biased trial judge” as example
of structural error regarding “automatic reversal™); Johnson v. United States, 520 U.S. 461,
468, 117 S.Ct. 1544, 137 L.Ed.2d 718 (1997)(lack of an impartial judge).

10



The other unfortunate reality today, [is] . . . that regardless of
what my ruling is in this case, it has been set up to fail.
Because if 1, applying the law to the facts and in that way
decide the suppression motions and rule in favor of the
defendants in this matter, then the state can simply say, see;
we told you so. She’s obviously prejudiced and biased
against us and has proven it once again. . . . It leaves the
question mark in the defendants’ minds, if I rule against
them today, as to whether I am giving into the perceived
pressure . . . . So truly, the minute the letter was delivered on
Friday, this particular scenario has been created . . .

5/28/14 VRP 462-63. As Mr. Blizzard’s attorney succinctly described the
trial judge’s options, “you’re damned if you do and dammed if you don’t,”
5/28/14 VRP 489, an apt definition of structural error, If a prosecutor’s
misconduct puts a judge in this position, whether by “professional” insults
or “personal” ones, then the proceeding is structuraily damaged.

a. The opinion below should be reversed because it fails
to remedy a prosecutor’s intentional violation of the
separation of powers; a “head-in-the-sand” response
invites future attacks on the judiciary and the right to a
fair trial.

The opinion below expresses the view that providing a remedy to
the prosecutor’s letter is a cure worse than the disease:

A rule requiring recusal in cases such as Mr. Blizzard’s
would enable the executive to manipulate the judiciary and
force future recusals at virtually any juncture by simply
hurling politically charged attacks.

App. 1 at 10-11. In other words, the judiciary does more to protect itself
from executive overreach by ignoring such unmistakable violations.
However, the dichotomy presented by the Court of Appeals is

illusory: providing a consequence for this most egregious misconduct does
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not empower the executive; only the failure to do so would. And while bar
discipline might'* punish after the fact, it does nothing to remove the taint
from Mr. Blizzard’s trial. Thus, a remedy is necessary and would enjoy
well-established analogs.'®> And, while a dismissal might be extreme, a new
trial is not.

b. The opinion below should be reversed because it
applies the “waiver” rule in a manner that rewards
intentional prosecutorial misconduct; the prosecutor’s
letter should be subject to the “appearance of fairness”
doctrine because it forced Mr. Blizzard to choose either
a fair judge, or a timely trial.

The opinion below concluded that the “appearance of fairness”
doctrine was unavailable to Mr. Blizzard on appeal because he “waived” the
issue by failing to move for recusal of the wounded trial judge. App. 1 at 8.
In doing so, the opinion below ignores: 1) that Mr. Blizzard’s case is
distinguishable from a true “waiver” case; 2) that waivers require a
“knowing, voluntary, and intelligent” decision, 128 Wn.2d 553, 558, 910
P.2d 475 (1996);'° and 3) that “waiver” does not apply when governmental
misconduct “compel[s] the defendant to choose between two distinct
rights.” See State v. Woods, 143 Wn.2d 561, 582-83, 23 P.3d 1046

™ Will the bar enforce if the bench will not?

1 State v, Wittenbarger, 124 Wn.2d 467, 880 P.2d 517 (1994) (remedy for State’s failure
to preserve and disclose exculpating evidence); State v. Boehning, 127 Wn.App. 511,
11P.3d 899 (2005) (remedy for State inflaming the passions of the jury); Blackledge v.
Perry, 111 P.3d 899, 417 U.S, 21, 94 S.Ct. 2098, 40 L.Ed. 2d 628 (remedy for State’s
vindictive prosecution).

¢ A “waiver” is an intentional relinquishment or abandonment of a known right or
privilege, Johnonson v. Zerbst, 304 U.S. 458, 464, 58 S_.Ct. 1019, 82 L.Ed. 1461 (1938).
Courts “indulge every reasonable presumption against waivers of fundamental rights.”
City of Bellevue v. Acrey, 103 Wn.2d 203, 207 691 P.2d 957 (1984). Also see City of
Seattle v. Williams, 101 Wn.2d 445, 452, 680 P.2d 1051 (1984); State v. Frawley, 181
Wn.2d 452, 461, 334 P.3d 1022 (2014).
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(2001)."

Mr. Blizzard’s case is not a true “waiver” case.'® In the true waiver
cases cited by the opinion below, 1) the complained of dilemma arises by
naturally occurring coincidence, not intentional misconduct; and 2) the
“waiver” operates to deprive the trial judge of an opportunity to consider
the dilemma. Here, the dilemma did not occur by coincidence: it arose
because of intentional prosecutorial misconduct. And Mr. Blizzard’s
“waiver” did not deprive the trial court of the opportunity to consider the
dilemma: the issue was extensively briefed and argued at multiple hearings
and expressly articulated by the judge herself. CP 922-934; 6/9/14 VRP
540-542; 5/28/14 VRP 462-63"°.

Mr. Blizzard’s “waiver” was not voluntary. When the letter was
delivered, trial was scheduled for June 2, 2014, 5/28/14 VRP 508-509 (not
“August, 2014”, contra, App. 1 at 7). The trial judge herself immediately
recognized the “Hobson’s choice” caused by the letter, 5/28/14 VRP 464,

and made a record that her recusal would cause a time for trial violation:

“By remaining on the case, I am preserving, in fact, the

17 See also State v. Price, 94 Wn.2d 810, 814, 620 P.2d 994 (1980); State v. Berry, 184
Wn.App. 790, 796-97, 339 P.3d 200 (2014); State v. Michielli, 132 Wn.2d 229, 239, 937
P.2d 587; and CrR 8.3(b) (remedy triggered by prejudice to the right to a timely trial).

1* See In re Swenson, 158 Wn.App. 812, 244 P.3d 959 (2010); State v. Bolton, 23
Wn.App. 708, 598 P.2d 734 (1979). In Swenson, the coincidental dilemma was that the
sentencing judge had prosecuted the same defendant on a similar charge 20 years earlier.
158 Wn.App. at 820. The trial judge did not have an opportunity to consider the problem
because she apparently did not even realize the coincidence. Id. In Bolton, the coincidental
dilemma was that the sentencing judge had suffered a personal tragedy similar to the crime.
The defendant remained entirely silent on the issue. 23 Wn.App. at 714.

19 “The other unfortunate reality today, [is] . . . that regardless of what my ruling is in this
case, if has been setup to fail. . . .. It leaves the question mark in the defendants’ minds, if
I rule against them today, as to whether I am giving into the perceived pressure . . .”
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defendants’ speedy trial rights and can keep the cases
moving forward without the need for another judge to
become involved.”

6/9/14 VRP 569. Likewise, Mr. Blizzard made his concerns about a timely
trial utterly clear. 5/28/14 VRP 488; 6/10/14 VRP 788.

Because the dilemma was caused by prosecutorial misconduct and
because it forced him to waive his rights, the “waiver” rule should not apply
to this issue. To hold otherwise is to reward an elected prosecutor’s
misconduct at the cost of citizen rights.

3. The opinion below should be reversed because it allows the
use of illegal warrants, perversely encourages deceptive
warrant practices, and creates irreconcilable conflict with
federal 4™ Amendment jurisprudence.

As noted above, “GOGII’s” involvement was discovered during
execution of an illegal District Court warrant. Despite this, the opinion
below approves use of the GOGII information to support the ultimately
perfected Superior Court warrants under the “independent source,”
doctrine, with all focus on an ultra-finely-split hair: “[the GOGII]
information was not obtained by reviewing search warrant returns.”>
App. 1 at 12 (emphasis added). While technically accurate, this statement
ignores the fact that GOGII’s involvement was discovered as a

consequence of the illegal District Court warrants.

 The opinion below relies heavily on a misleading fact: GOGII’s possession of Mr.
Blizzard’s records was confirmed during a phone call to Level IIl Communications which
was placed “prior to any application for a [District Court] warrant to search GOGII’s
records.” Appendix 1 at 12, fn. 7 (emphasis added). Had law enforcement developed the
GOGII lead based on solid detective work, a hunch, or even plain old good luck, then it
would make sense to call it the result of “independent source.” However, Level I1I told law
enforcement that GOGII had the records when police sought a response to the unlawful
warrant. CP 3276. Because the illegal District Court warrant preceded the call to Level I,
and Level III led to GOGII, the independent source doctrine is inapplicable.
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The opinion below implicates a new world of warrant exploitation:
only information learned directly from “reviewing warrant returns” is
subject to suppression; everything else learned executing the illegal
warrant, but not recorded within the four corners of its return, is now the
result of “independent investigation.” Perversely, this rule de-incentivizes
reporting evidence in warrant returns. The opinion below threatens to turn
the warrant from the citizen’s shield into law enforcement’s cloak.

The lower court opinion runs afoul of Utah v. Strieff, 579 U.S. _,
136 S.Ct. 2056 (2016), a recent United States Supreme Court opinion
steeped in the “attenuation doctrine.” Strieff holds that the exclusionary rule

applies not only to evidence obtained as a direct result of an illegal search,
but also evidence found to be derivative of an illegality. Strieff, 136 S. Ct. at
2062 citing Segura v. U.S., 468 U.S. 796, 104 S.CT. 3380, 82 L.Ed. 2d 599
(1984). Because the follow-up phone call was part and parcel of executing
of the illegal District Court warrant, it is derivative of the illegality.

4. The opinion below should be reversed because it expands the
“ministerial” approach to illegal warrants, further
undermining the important procedural protections offered by
the warrant requirement.

The opinion below minimized the omission from the warrants of the
mandatory advisements required by RCW 10.96.020, characterizing them
as “ministerial” elements.”! App. 1 at 13.

2! This heap includes such “requirements” as: 1) that the subject of the warrant is entitled
to receive a signed copy of the warrant (State v. Parker, 28 Wn.App. 425, 426-27, 626 P.2d
508 (1981)), 2) that there must be at least two witnesses to the execution of the warrant
(State v, Wraspir, 20 Wn.App. 626, 629 581 P.2d 182 (1978)), 3) that the warrant must
disclose the identity of the court where the return will be filed (State v. Smith, 15 Wn.App.
716, 719, 522 P.2d 1059 (1976)), 4) that the warrant must be served by a law enforcement
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The language of RCW 10.96.020 should not be dispensed with as
“ministerial.” Here, the omitted language would have advised the foreign
warrant recipients of the issuing statutory authority, which in turn would
have suggested the possibility of quashing the warrant, when to do so, and
where. RCW 10.96.020 (2). This information is material to the integrity of
the warrant process, and no substitute exists elsewhere in the warrant. (See,
e.g. Appendix 4).

Generally, Washington’s “ministerial” approach will only vindicate
a warrant “requirement” if the defendant can show that compliance with the
rule would have prevented the search. State v. Kern, 81 Wn.App. 308, 318
P.2d 114 (1996). In other words, the “ministerial” approach prioritizes
substance (the search) over procedure (the warrant). In addition to causing
real due process problems in a case such as this the “ministerial” approach
fundamentally conflicts with the warrant concept itself, wherein procedure
is substance. Article I, Sect. 7 specifically names the “process™ as the
constitutional guarantee; it is anything but “ministerial.”

5. The opinion below should be reversed because it erodes the
right to counsel by substantially diluting the “harmless beyond
a reasonable doubt” test for intrusions into attorney-client
communications.

The opinion below sidestepped meaningful analysis of the State’s
pre-trial seizure and retention of attorney-client communications based on
the conclusion that Mr. Blizzard “assignf[ed] no error to the trial court’s
factual findings,” and that those “findings are sufficient to justify denial of

officer (State v. Kern, 81 Wn. App 308, 311, 914 P.2d 114 (1996)) and 5) that police
cannot file the return before they actuaily know what it is they have seized (id.).
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the motion to dismiss.” App. 1 at 16. This holding should be reviewed for
two reasons.

First, it is not supported by the record: Mr. Blizzard absolutely did
not acquiesce at any stage of the proceedings to the adequacy or accuracy of
the trial courts’ finding of no prejudice beyond a reasonable doubt. E.g.
7/30/14 VRP 1137. Nor did Mr. Blizzard raise strictly legal issues on
appeal: error was specifically assigned to the trial court’s ruling on this
exact issue.”

Second, even if Mr. Blizzard’s objections are ignored, the trial
court’s findings are woefully insufficient to support the conclusion that
there was no possibility “that seizure of Mr. Blizzard’s documents benefited
the State or prejudiced the defense.” App. 1 at 17. The trial court’s findings

show that the seized attorney client communications were left out on top of

a desk for months for any passerby to read:

e In the long-term, the materials were “left in a cubby on the front
desk . . . [that] is not locked up.” CP 3284.

e The front desk is a location where “perhaps officers, or anyone else
who was at the desk, could potentially have access to the documents
and read them.” CP 3283.

While the record adequately supports the trial court’s conclusion that at
least four jail staff members did not pass the privileged communications to
the prosecution team, CP 3281-86, the record is silent about all of the other
law enforcement “officers, or anyone else who was at the desk” during the

several months between seizure of the communications and the court’s

Z Appellant’s “Assignments of Error and Issues Related to Errors” at sub-section (C)(c),
specifically citing Conclusion of Law “VII” at CP 3287.
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ruling. How can it possibly be settled “beyond a reasonable doubt” that this
uncounted number of other persons, known to have lengthy and unfettered
access to Mr. Blizzard’s privileged materials, did not read or distribute
protected information?

Given that factual record, the opinion below either renders
meaningless this Court’s strong definition of “beyond a reasonable doubt”
as it applies to post-trial seizures of attorney-client communications, or
takes a novel position that pre-trial seizure of attorney-client
communications enjoy lesser protection. See State v. Fuentes, 179 Wn.2d
808,318 P.3d 257 (2014). If anything, pre-trial communications should be
afforded greater protections.?

6. The opinion below should be reversed because it directly
conflicts with ER 1002, asserts a new formulation of ERs 104
and 901, and introduces a new, permissive foundational
requirement for improperly admitted evidence.

The opinion below adopts an unheard of evidentiary principle: the
contents of a writing may be admitted through testimony with less
foundation than would be required to admit the writing itself. See App. 1 at
19-20. Approval of this tactic violates well-known evidentiary principles,
including: 1) ER 1002, prohibiting the introduction of the contents of a
writing by means other than the writing itself; 2) ER 901, requiring a

minimal foundation, which the trial judge herself concluded had not been

2 See, e.g. Bishop v. Rose, 701 F.2d 1150, (6® Cir. 1983); State v. Granacki, 90 Wn.App.
598, 959 P.2d 667 (1998); State v. Garza, 99 Wn.App. 291, 994 P.2d 868 (2000); State v.
Perrow, 156 Wn.App. 322, 231 P.3d 853 (2010).
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satisfied; and 3) ER 104(b), under which admissibility is expressly “subject
to” the fulfillment of fact, in this case, the foundation to admit the writing.**

The writing in question, supposedly in coded text messages, were
offered by the State to show Mr. Blizzard’s connection to the murderers.
Over clear and contemporaneous objections warning that the State would be
unable to ultimately establish foundation, the trial judge allowed testimony
by fact witnesses about the content of the text messages, pursuant to ER
104(b), upon the State’s promise to eventually lay foundation under ER
901.2° 9/4/14 VRP 1925-34; 1971-1982. Sure enough, the State failed to

keep its promise?® and the trial court found the writings to be inadmissible

# Strikingly, the opinion below not only approved of this novelty but also crafted a relaxed
foundational standard just for the occasion: “given the [testimonial] nature of the evidence
shared with the jury, the State established a sufficient foundation.” App. 1 at 19. Logically
speaking, the foundational standard should be stricter when its contents of a writing are
admitted by testimony, unmoored from their actual terms. See ER 1002.

¥ Significantly, this led to unsolicited, highly prejudicial testimony about several
abortions of the State’s key witness, Jill Taylor. According to Ms. Taylor, Mr. Blizzard
impregnated her several times and failed to pay for her several abortions. The testimony
was blurted out by Ms. Taylor in a non-responsive/ narrative answer to defense counsel's
question about the order in which text messages were sent during cross examination.
Defense counsel, satisfied to let sleeping dogs lie, moved on. However, when the State
sought to re-visit the issue expressly and in detail during re-direct, defense counsel
promptly objected specifically on relevance grounds. 9/9/14 RP 2546. The lower court’s
claim that Mr. Blizzard “did not object on the basis of either improper character evidence”
is deeply misleading: Mr. Blizzard immediately objected based on relevance (ER 402), the
general rule upon which the “improper character evidence” rules (ER 404 and 405) are
based. The lower court’s opinion also points to Mr. Blizzard’s failure to request a curative
instruction, which would have been an odd request following an overruled objection.
Finally, the opinion below asserts that Mr. Blizzard’s counsel asked more questions about
the issue and “mentioned the abortions in closing argument.” There is absolutely no
support in the record for these statements.

% The opinion below chafed at Mr. Blizzard’s framing of this issue as prosecutorial
misconduct rather than evidentiary error. Whether it was the trial court’s error to admit the
testimony over defense objection in reliance on the prosecutor’s representations, or the
prosecutor’s misconduct to not prove up the foundation, or both, is ultimately academic.
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for lack of foundation. 9/11/14 VRP 2998-3003. And, whereas the court
below did not furnish transcripts of the texts to the jury for deliberation, it
also failed to instruct the jury to disregard the testimonial evidence of their
contents.

The lower court relied on State v. Young, 192 Wn.App. 850, 369
P.3d 205 (2016), in reaching its conclusion on this issue. Unlike the present
case, in Young foundation kad been laid and the trial court had admitted the
writings into evidence—the defendant simply challenged the factual
support for foundation. The issue on appeal in the instant case is entirely
different: when a writing is inadmissible for lack of foundation, are its
contents admissible through testimony? The answer is no.

F. CONCLUSION

For all of the foregoing reasons, the Court should accept review.

Wk

Respectfully submitted this % day of September, 2016.
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PENNELL, J. — Due process requires a fair trial in a fair tribunal. Daniel Blizzard

. argues he was denied this basic protection after his trial judge received a letter from the

county prosecutor containing inflammatory accusations of judicial bias. According to Mr.

Blizzard, the letter’s contents were so explosive they rendered the trial judge incapable of

fairly presiding over the proceedings.

We are unpersuaded. The judiciary is not vulnerable to manipulation by politically

charged criticism. In extreme cases, hurtful, personal attacks against a judge may make
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recusal unavoidable. This is not such a case. We reject Mr. Blizzard’s broad attack
against his conviction, along with his other claims of more discrete error. The judgment
and sentence is affirmed.

BACKGROUND

On May 25, 2013, real estate broker Vern Holbrook was found lying in a pool of
blood in a vacant house he reportedly showed to a couple earlier that day. He had been
severely beaten and his throat was cut. Mr. Holbrook later died as a result of the injuries
sustained in the attack.

An investigation of Mr. Holbrook’s cell phone records and witness interviews led
law enforcement to Mr. Blizzard. The State’s theory was essentially a murder for hire
scheme. Mr. Holbrook and Mr. Blizzard were former business partners. Although there
had been a falling out between the two men, Mr. Blizzard was the beneficiary of Mr.
Holbrook’s life insurance policy. Prior to the May 2013 attack, Mr. Blizzard tried
recruiting various people to kill Mr. Holbrook. As part of this effort, he enlisted the help
of his sometimes-girlfriend, Jill Taylor. Ms. Taylor also happened to be Mr. Holbrook’s
former daughter-in-law. Eventually, Mr. Blizzard recruited Ms. Taylor's roommate,
Adriana Mendez, and Ms. Mendez’s boyfriend, Luis Gomez-Monges, to pose as

prospective homebuyers and attack Mr. Holbrook during a home tour.




No. 32866-0-111
State v. Blizzard

Mr. Blizzard, Ms. Mendez, Mr. Gomez-Monges, and Ms. Taylor were charged in
connection with Mr. Holbrook’s murder. During the pretrial phase of the case, Mr.
Blizzard moved to suppress records related to his cell phone. He argued the warrants
authorizing seizure of his cell phone records were invalid due to procedural and
substantive flaws.

Just prior to a hearing scheduled to address the cell phone warrants, the trial judge
received a letter authored by the county’s elected prosecutor.! In the letter, the prosecutor
alleged the trial judge had “a bias and prejudice against the Yakima County Prosecuting
Attorney’s Office.” Clerk’s Papers (CP) at 835. He criticized the trial judge’s handling
of Mr. Blizzard’s case as well as others. The prosecutor claimed the trial judge personally
disliked several prosecutors and “bent over backwards” to favor the defense. CP at 834.
He alleged the trial judge’s bias made it “impossible for the State to get a fair trial.” CP
at 835. Ultimately, the prosecutor requested the trial judge recuse herself or be removed
by the presiding judge.

The trial judge brought the letter to the parties’ attention. The judge noted She had
consulted with the state’s judicial ethics advisory committee. She expressed concern that

the letter was improper ex parte contact and constituted an attempt to intimidate the court.

| The elected prosecutor at issue no longer holds office.

3
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The trial judge provided the State with a deadline for filing a formal recusal motion and
set a briefing schedule.

The State never filed a formal motion for recusal. Instead, the State’s lead deputy
prosecutor assigned to this case filed a notice of abandonment, disavowing the recusal
request. Mr. Blizzard, in turn, filed a motion to dismiss under CrR 8.3(b) for
prosecutorial misconduct based on the letter. The trial court denied Mr. Blizzard’s
motion and continued to hear the case.

Shortly after ruling on Mr. Blizzard’s motion to dismiss, the trial court denied his
motion to suppress the cell phone records. The court ultimately ruled on numerous
additional motions, including a second motion to dismiss based on an allegation the State
had intercepted attorney-client communications. While the judge denied this second
motion to dismiss, not all the court’s rulings favored the State. Significantly, the trial
judge granted a defense motion to prohibit the Sﬁtc from filing enhanced charges, which
could have resulted in a mandatory life sentence.

At trial, codefendants Adriana Mendez and Jill Taylor turned state’s evidence and
testified against Mr. Blizzard. Codefendant Luis Gomez-Monges was tried separately. A

* jury found Mr. Blizzard guilty of first degree murder. By special verdict, it also found
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(1) Mr. Blizzard was armed with a deadly weapon,? and (2) Mr. Holbrook was
particularly vulnerable or incapable of resistance. Mr. Blizzard appeals.
ANALYSIS

The County Prosecutor’s Letter

Mr. Blizzard focuses his appeal on various legal harms purportedly caused by the
county prosecutor’s letter. According to Mr. Blizzard, the letter violated separation of
bowers, constituted prosecutorial misconduct, and deprived him of a fair trial. We need
not address these concems serially in a complicated, multi-faceted manner. The county
prosecutor’s letter could only implicate separation of powers if it was so powerful and
divisive that it had the capacity to threaten the judge’s independence. See Zyistra v. Piva,
85 Wn.2d 743, 750, 539 P.2d 823 (1975). Similarly, any misconduct by the prosecutor in
issuing the letter would only warrant reversal if it fundamentally undermined the faxmcss
of the proceedings. State v. Davenport, 100 Wn.2d 757, 762, 675 P.2d 1213 (1984). In
sum, regardless of whether the proseclftor was attempting to engage in misconduct or

invade the independence of the judiciary, the issue to be decided is whether the letter

2 Prior to commencing deliberations, the court instructed the jurors, in part: “If one
participant in a crime is armed with a deadly weapon, all accomplices to that participant
are deemed to be so armed, even if only one deadly weapon is involved.” CP at 2691.
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deprived Mr. Blizzard of his right to a fair trial before a fair tribunal.

Fair trial claims fall into two categories: due process and claims under the
“appearance of fairness doctrine.” Due process is a constitutional requirement. It |
establishes the minimal requirements for a fair hearing. The appearance of fairness
doctrine provides greater protection. It permits litigants to make fair trial claims based on
violations of the Code of Judicial Conduct (Code), regardless of whether those claims
implicate due process. Tatham v. Rogers, 170 Wn. App. 76, 91-93, 283 P.3d 583 (2012).

Because a complaint under the appearance of fairness doctrine is not
constitutional, it generally cannot be raised for the first time on appeal. Once a basis for
recusal is discovered, prompt action is required. In re Pers. Restraint of Swenson, 158
Wn. App. 812, 818, 244 P.3d 959 (2010). Delaying a request for recusal until after the
judge has issued an adverse ruling is considered tactical and constitutes waiver. Id.; State
v. Bolton, 23 Wn. App. 708, 714,598 P.2d 734 (1979).®

Mr. Blizzard never asked the trial judge to recuse herself. He .claims doing so
would have impaired his speedy trial rights. But this concern is always present in

criminal cases. Mr. Blizzard fails to explain how his case is different or what type of

3 The appearance of fairness doctrine involves an objective inquiry into the impact
of prejudice on a judge. Swenson, 158 Wn. App. at 818. As a result, there is no need to
wait and see whether an improper influence will impact a judge’s rulings.
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delay would have occurred had his case been assigned to a different judge. Less than a
year passed between Mr. Blizzard’s arraignment and the start of trial. From a
constitutional perspective, this was prompt. Doggett v. United States, 505 U.S. 647, 651-
52,112 S, Ct. 2686, 120 L. Ed. 2d 520 (1992). We fail to detect any obvious reason why
Mr. Blizzard could not have sought recusal in a timely manner. We therefore decline to
craft a generalized speedy trial exception that would swallow the well established rule
requiring a prompt motion.

Relief from waiver would be especially inappropriate here as the record indicates
Mr. Blizzard’s decision not to seek recusal was tactical. The county prosecutor’s letter
was disclosed on May 28, 2014. Trial did not begin until late August 2014. During the
period between these two dates, Mr. Blizzard appeared before the trial judge numerous
times and filed significant pleadings. Yet he made no request for recusal. Mr. Blizzard’s
actions demonstrated a willingness to “take his chances™ with the trial judge. Bolton, 23

Wn. App. at 714-15. This strategy proved fruitful. The trial judge saved Mr. Blizzard

from facing a mandatory life sentence by granting the defense motion to prohibit the State
from filing enhanced charges; the judge excluded a State witness from testifying on

grounds of hearsay; and the judge ultimately imposed a much lower sentence than what

4 See, e.g., CP at 985, 1033 and 1062.
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was requested by the prosecution.’ Mr. Blizzard cannot now go back on his choice to
remain with the trial judge simply because he has been convicted. Appellate review
under the appearance of fairness doctrine has been waived. Id.

Our due process analysis requires a different approach. Denial of the
constitutional right to a fair tribunal is a structural error that requires reversal regardless
of prejudice. Williams v. Pennsylvania, __ U.S. __, 136 S. Ct. 1899, 1909-10, 195 L. Ed.
2d 1208 (2016). The rules of appellate procedure permit review of Mr. Blizzard’s
constitutional claim even though it was not previously raised in the trial court. RAP
2.5(a)(3).

Due process generally involves an objective analysis. ¢ We ask “not whether a
judge harbors an actual, subjective bias, but instead whether as an objective matter, the

average judge in his position is likely to be neutral or whether there is an unconstitutional

5 The prosecution requested a total sentence of 600 months, or 50 years. The judge
imposed 416 months, or 34 years. Mr. Blizzard was not yet 30 at the time of sentencing.
The trial court’s discretionary rulings saved Mr. Blizzard from potentially spending the
rest of his life in prison.

6 A due process claim can stand in the rare case where a judge admits to actual bias
. but fails to recuse. Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 883, 129 S. Ct.
2252,173 L. Ed. 2d 1208 (2009). Although never formally asked to recuse herself, the
trial court volunteered that she had “absolutely no question” in her mind she could be fair
and impartial in Mr. Blizzard’s case. Verbatim Report of Proceedings (May 28, 2014) at
496.

POTTE——
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potential for bias.” Williams, 136 S. Ct. at 1905 (internal quotation marks omitted)
(quoting Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 881, 129 S. Ct. 2252, 173 L. Ed. 2d
1208 (2009).

Through our country’s significant history of litigation, only three circumstances
have been found to create unconstitutional judicial bias: (1) when a judge has a financial
interest in the outcome of a case, (2) when a judge previously participated in a case in an
investigative or prosecutorial capacity, and (3) when an individual with a stake in a case
had a significant and diSproportionat‘c role in placing a judge on the case through the
campaign process. Caperton, 556 U.S. at 877-884. In addition, the Supreme Court has
suggested, though not held, there may be an impermissible risk of bias when a judge is
the recipient of personal criticisms that are highly offensive. Ungar v. Sarafite, 376 U.S.
575,583, 84 S. Ct. 841, 11 L. Ed. 2d 921 (1964).

The circumstances presented by Mr. Blizzard do not fall into any of the three
| established categories of bias. He instead draws on the analysis suggested by Ungar that
the county prosecutor’s letter to the judge was “so personal and so probably productive of
bias” the trial judge was constitutionally required to recuse herself. /d. The argument is
the county prosecutor’s letter was so incendiary that a reasonable person could not help

but conclude the judge would feel intimidated and therefore pressured to issue future
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rulings in favor of the State.

Even if we were to accept that Ungar recognized a fourth category of
impermissible bias, it does not apply in Mr. Blizzard’s case. The criticisms lodged
against the judge in this case were professional, not personal. They do not fall within the
scope of potential prejudice contemplated by Ungar. Judges are required by the Code to
disregard criticisms such as those lodged in this case. CJC Rule 2.4(A) (“judge shall not
be swayed by public clamor, or fear of criticism™). As recognized in Ungar, “[w]e cannot
assume that judges are so irascible and sensitive that they cannot fairly and impartially
deal with resistance to their authority or with highly charged arguments about the
soundness of their decisions.” Ungar, 376 U.S. at 584. Professional criticisms, no matter
how inaccurate or improper, do not meet this standard. A judge’s duty to decide all cases
presented to the court remains paramount.

Before considering Mr. Blizzard’s remaining arguments, we briefly return to the
concept of separation of powers. Mr. Blizzard argues the county prosecutor’s letter
threatened to undermine the balance of powers between the judicial and executive
branches of government. We agree this is a basis for concern. But it is a concern that
would only become manifest were we to grant relief. There must be consequences to

prosecutorial misconduct. However, dismissal is not always the appropriate response.
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Dismissal in this case would not punish the prosecutor. With dismissal, the executive
branch might lose an individual case, but it would gain daunting power. A rule requiring
recusal in cases such as Mr. Blizzard’s would enable the executive to manipulate the
judiciary and force future recusals at virtually any juncture of the proceedings simply by
hurling politically charged attacks. Dismissal wouid not punish the executive. It would
punish the judiciary. It would also punish Mr. Holbrook’s family. The very need to
preserve separation of powers requires that Mr. Blizzard’s challenge be denied.
Validity of the Search Warrants |

Mr. Blizzard contends the trial court erred in admitting contents of his cell phone
records because they were not obtained pursuant to valid search warrants, His challenges
are both procedural and substantive. Our review is de novo. State v. Miles, 159 Wn.
App. 282, 291, 244 P.3d 1030 (2011); State v. Dunn, 186 Wn. App. 889, 896, 348 P.3d
791 (2015).

Procedural challenges

The warrants under review were issued by the Yakima County Superior Court after
similar warrants had been issued by the district court. The reason for reissuance was that

the State became concerned the district court lacked jurisdiction to issue warrants for out-
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of-state corporations. Because the State does not attempt to defend the district court
wauaﬂts, we operate under the assumption they were invalid.

Mr. Blizzard challenges the superior court warrants on the basis that they were
obtained in reliance on information learned from fhe invalid district court warrants. Were
this argument factually accurate, there would be a strong argument for suppression.
Illegally obtained information cannot be used to support probable cause for a warrant.
State v. Ridgway, 57 Wn., App. 915, 919, 790 P.2d 1263 (1990). But the facts are not as
suggested by Mr. Blizzard. :I‘he new information referenced by Mr. Blizzard pertains to a
change in the company that owned Mr. Blizzard’s cell phone lines. According to the
record, the State learned Mr. Blizzard’s cell phone lines had been sold to a new company
through a series of law enforcement phone calls to cell phone company representatives.
This new information was not obtained by reviewing search warrant returns. Nor was it
obtained by exploiting the existence of the invalidly issued warrants.” Because the State

independently discovered the change in phone companies, this information was properly

7 One of the phone calls was to GOGII, Inc., the purchaser of Mr. Blizzard’s phone
lines. A representative from GOGII confirmed the company had purchased Mr.
Blizzard’s phone lines. This confirmation was received prior to any application for a
warrant to search GOGII’s records. Thus, there can be no claim the State exploited an
improperly issued warrant to obtain this information. Wong Sun v. United States, 371
U.S. 471, 487-88, 83 S. Ct. 407, 9 L. Ed. 2d 441 (1963).

12
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included in the superior court warrant application and does not provide a basis for
suppression. State v. Gaines, 154 Wn.2d 711, 718, 116 P.3d 993 (2005).

Mr. Blizzard next argues the superior court warrant was invalid because it lacked
the following statutorily mandated language: “This warrant is issued pursuant to RCW
10.96.020. A response is due wnthm twenty business days of receipt, unless a shorter time

is stated herein, or the applicant consents to a recipient’s request for additional time to
comply.” RCW 10.96.020(2).

Unless constitutional considerations are in play, the rules for the execution and
return of a search warrant are basically ministerial in nature. State v. Kern, 81 Wn. App.
308,311,914 P.2d 114 (1996). Generally, unless a defendant can show prejudice,
procedural noncompliance with these rules does not invalidate a warrant or otherwise
require suppression of evidence. Id.; see also State v. Parker, 28 Wn. App. 425, 426-27,
626 P.2d 508 (1981) (officer served unsigned copy of warrant); State v. Smith, 15 Wn.
App. 716, 719, 552 P.2d 1059 (1976) (warrant failed to designate a magistrate for return);
State v. Bm;vman, 8 Wn. App. 148, 150, 504 P.2d 1148 (1972) (officer failed to properly
serve defendant with warrant); State v. Wraspir, 20 Wn. App. 626, 629, 581 P.2d 182
(1978) (officer failed to take inventory in presence of other person). Mr. Blizzard has not

shown or argued the warrants’ failure to specify the time of its execution and return
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prejudicéd him in any way. The object of the search was not transitory or changeable or
stale. The dangers inherent in delay in execution were not implicated. The search
warrant was valid, despite the absence of the required language.

Substantive challenge

Substantively, Mr. Blizzard claims the search warrants were not supported by
probable cause. Probable cause to support a search warrant requires sufficient facts and
circumstances establishing a reasonable inference that the defendant participated in
criminal activity and that evidence of the crime will be found in the area to be searched.
State v. Dunn, 186 Wn. App. 889, 895-96, 348 P.3d 791 (2015).

The superior court warrant set forth numerous facts linking Mr. Blizzard’s cell
phone lines with the Holbrook investigation. The affidavit disclosed that Mr. Blizzard’s
company held a $1.58 million life insurance policy on Mr. Holbrook. The affidavit also
recited Ms. Mendez’s confession that she and Mr. Gomez-Monges had posed as fake
homebuyers and that Mr. Gomez-Monges had attacked Mr. Holbrook while viewing a
prospective property. Although at the time Ms. Mendez denied the existence of a
conspiracy, she admitted to knowing Mr. Blizzard. In addition, Ms. Mendez’s phone
records showed text messages between herself and Mr. Blizzard on the day of the attack.

The manager at Ms. Mendez's hotel identified Mr. Blizzard as the individual who had

14
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been paying Ms. Mendez’s rent. The manager recalled Mr. Blizzard stating he was suing
Mr..Holbrook’s real estate company and v;vas expecting to come in to a large sum of
money. This comment tended to corroborate the statements from Mr. Holbrook’s family
members, alleging bad blood between Mr. Blizzard and Mr. Holbrook.

While the information set forth in the affidavit may not have been enough to
secure a conviction, it was sufficient to establish probable cause. The affidavit
established motive and an apparent conspiracy between Mr. Blizzard and Mr. Holbrook’s
attackers. Because Mr. Blizzard and Ms. Mendez were contacting each other via text
message on the day of the attack, it was reasonable to infer that evidence about the attack
would be found on Mr. Blizzard’s cell phone.

Attorney-Client Communications

While Mr. Blizzard was in pretrial custody, staff from the Yakima County jail
confiscated paperwork from his cell during a routine security sweep. The paperwork
turned out to be trial preparation materials, including discovery documents, defense
investigative memos, and handwritten notes. Based on this intrusion into his private
paperwork, Mr. Blizzard filed a motion to dismiss for governmental misconduct under

CIR 8.3(b).
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Dismissal under CrR 8.3(b) is an “extraordinary remedy.” State v. Puapuaga, 164
Wn.2d 515,’ 526, 192 P.3d 360 (2008). Even in the context of an improper intrusion into
confidential attorney-client communications, dismissal is unwarranted if there is “no
possibility of prejudice to the defendant.” State v. Pefia Fuentes, 179 Wn.2d 808, 819,
318 P.3d 257 (2014). The State bears the heavy burden of proving lack of prejudice
beyond a reasqnable doubt. /d at 819-20.

The trial judge considered Mr. Blizzard’s CrR 8.3(b) motion after conducting a
lengthy evidentiary hearing. At the close of the hearing, the judge found the contents of
the confiscated materials had never been shared with anyone involved in the prosecution
team, including law enforcement officers. The lcad case agent did not even know Mr.
Blizzard’s documents had been confiscated until the defense filed a motion to dismiss.
The trial judge found that while some jail staff saw Mr. Blizzard's documents, no one
looked at the materials in detail. In addition, no one with access to Mr. Blizzard's
documents discussed the contents with anyone else.

Mr. Blizzard assigns no error to the trial court’s factual findings; as such, they are
verities on appeal. State v. Perrow, 156 Wn. App. 322, 325, 231 P.3d 853 (2010). The
trial judge’s findings are sufficient to justify denial of the motion to dismiss. What little

information was obtained by jail staff was never shared with the prosecution or law
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enforcement investigators. Because there was no possibility that seizure of Mr.
Blizzard’s documents benefited the State or prejudiced the defense, dismissal was
unwarranted. Pefia Fuentes, 179 Wn.2d at 821-22.
Additional Prosecutorial Misconduct

Mr. Blizzard argues additional misconduct by the State exacerbated the structural
error caused by the county prosecutor’s letter. Our ruling regarding the county
prosecutor’s letter undercuts his claim. In any event, none of the alleged remaining errors
warrant reversal.

Standard of review

To succeed on a prosecutorial misconduct claim, a defendant must show not just
improper conduct, but also prejudice. In re Pers. Restraint of Glasmann, 175 Wn.2d 696,
704, 286 P.3d 673 (2012). Usually misconduct claims can be efficiently remedied at the
trial court stage of the proceedings. A defendant who waits until appeal to raise
misconduct arguments bears a heavy burden. We will only reverse if prosecutorial
misconduct is “so flagrant and ill intentioned that it causes an enduring and resulting
prejudice that could not have been neutralized by an admonition to the jury.” State v.

Russell, 125 Wn.2d 24, 86, 882 P.2d 747 (1994).
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Alleged discovery violation

Mr. Blizzard argues the State committed misconduct when it failed to identify the
text messages it intended to use at trial, in violation of a court order. The record shows
otherwise. During a pretrial proceeding, the State represented it intended to introduce
150 pages of text messages at trial. This was pared down from 30,000 pages originally
contained in the discovery. The trial judge accepted the State’s representation as
satisfying the court’s order. Defense counsel reéponded, “[t]hat’s fine.” Verbatim Report
of Proceedings (July 30, 2014) at 1222, No discovery violation occurred.

Abortion testimony

Mr. Blizzard asserts the State introduced prejudicial character evidence by eliciting
testimony from Jill Taylor that Mr. Blizzard impregnated her on three occasions and
terminated each pregnancy through abortion. At the time of Ms. Taylor's testimony, the
defense did not object on the basis of either improper character evidence or prosecutorial
misconduct. Had character been a concern, Mr. Blizzard could have sought a curative
instruction. But he did not. Instead, defense counsel asked Ms. Taylor further questions
about the abortions and mentioned the abortions in closing argument. Mr. Blizzard's

request for relief based on the abortion testimony is denied as waived.
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Foundation for text messages

Mr. Blizzard contends the State did not establish a foundation for admission of the
text messages taken from his phone. This is a claim of evidentiary error. It cannot even
loosely be classified as prosecutorial misconduct. Reviewing the trial judge’s evidentiary
rulings for abuse of discretion, State v. Bradford, 175 Wn. App. 912, 927, 308 P.3d 736
(2013), we find no error.

The text messages were never fully admitted to the jury. Although various
witnesses testified about some of the messages, copies of the actual text records were
never published to the jury or sent back to the jury room. When the jury submitted a
question during dcliberations, asking if the text messages had been admitted, they were
told they had received all admitted evidence. Given the jury never received copies of the
text message exhibits, the scope of Mr. Blizzard’s evidentiary challenge is quite limited.

Particularly given the nature of the evidence shared with the jury, the State
established a sufficient foundation. The text messages in question were either between
Mr. Blizzard and Ms. Mendez or Mr. Blizzard and Ms. Taylor. Both Ms. Mendez and
Ms. Taylor testified at trial and identified the text messages as ones between themselves
and Mr. Blizzard. Although Ms. Mendez could not r;tcall Mr. Blizzard’s cell phone

number, she recognized the content of the text messages, and Ms. Taylor confirmed Mr.
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Blizzard’s number. Mr. Blizzard’s cell number was also confirmed by testimony
regarding the search of the cell phone that had been seized from Mr. Blizzard at the time
of his arrest. Because compefent, first-hand evidence tied Mr. Blizzard’s cell phone to
the text messages, the State presented sufficient evidence of authenticity to allow
presentation of its evidence. State v. Young, 19ﬁ Wn. App. 850, 369 P.3d 205 (2016).

Cell phone record testimony

Finally, Mr. Blizzard claims the State introduced testimony regarding cell phone
records and cell phone location without proper foundation. Again, this error is at most
evidentiary, not misconduct. Nevertheless, as is true in the misconduct context, we will
not reverse for evidentiary error absent prejudice to the defense. State v. Jackson, 102
Wn.2d 689, 695, 689 P.2d 76 (1984).

The cell phone evidence at issue in this portion of Mr. Blizzard’s argument did not
pertain to Mr. Blizzard. The phone records pertained to Mr. Holbrook and the cell phone
location evidence pertained to Ms. Mendez. The State introduced this evidence to
corroborate Ms. Mendez’s testimony that she had been in contact with Mr. Holbrook prior
to the assault and that she was near him at the time of the assault. Neither of these facts
was contested by the defense. The defense theory was that Ms. Taylor had been

responsible for recruiting Ms. Mendez and Mr. Gomez-Monges to kill Mr. Holbrook.
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This theory was not undermined by the introduction of Ms. Mendez’s and Mr. Holbrook’s
cell phone evidence. Any evidentiary error was harmless.
. CONCLUSION
Mr. Blizzard rq;.ccived a fair trial, administered by an impartial judge. He suffered

no meritorious claims of error. The judgment and sentence is affirmed.

Ll

Pennell, J.

WE CONCUR:

Zoony &
« 1 AAS
Fearing, C.J. ' Lawrence-Berrey, J. _
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APPENDIX 2

May 31, 2013 - Search Warrant and
Affidavit of Search Warrant to
| Level 3 Communications
(Yakima County District Court)
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IN THE DISTRICT COURT OF THE STATE OF WASHINGTON

l

-y

STATE OF WASHINGTON)
) s, SEARCH WARRANT
County of Yakima

)

InthemmeofﬂxeSMeofWashmgton,hoﬁeShenﬂ‘onathom State of

. Washington, his deputies or to any peace officer of the State of Washington duly authorized to
enforce or assist in enforcing any law thereof, GREETINGS: whereas, complaint has been made to
and signed before the undersigned District Court Judge by Detective Sam Perruult, of the Yakima
County Sheriff's. Office, stating under oath, that he has probable cause and does believe that
conoborating evidence of the crime of Attempted First Degree Murder is located at Level 3
Attn: SdrpomCompHanoc, 1025 El Dorado BLVD, Broomfield, CO 80021;

Communications,
Fax: (720) 888-5631.

Town:Ancaumdmdehilinmeaﬁmforchd3Commmiuﬁmtdcphonemmbu(509)
774-6199 from May 23, 2013 to 30 days from the date of this warrant. Text information is to
include the content of the text messages when it's avsilsble. Also inciude all spplicable cell tower
data, including their locstions from May 23, 2013 to 30 days from the date of this warrant. If this
socount has GPS enabled include the exact Jocations of the phane from May 23, 2013 to 30 days
from the date of this warrant, If available, include Per Call Measurement Data (PCMD) from May
" 23,2013 to 30 days from the date of this warrant. This warrent shall include billing information for
this phone mumber to include the name, address and personal information of this subscriber.,

Your affiant has probable cause to believe that the abave crime has been committed and the items
being sought are in the location deacribed hereafter: In the telephone records for (509) 774-6199 at
Level 3 Communications, Attn: Subpoena Compliance, 1025 E! Dorado BLVD, Broomfield, CO
80021; Fax: (720) 888-5631. _

NOW, THEREFORE, you are hereby corfimanded in the name of the State of Washington within
ten (10) days of this date, to use such force as may be necessary to search the above-described
business and to seize the above described ovidence, and to safely keep the same as provided by law
and to make a return of this warrant within three (3) days of the date thereof, showing all acts and

thmgsdomhuumd«,whhapuhculrmmdnnundummdmdnmoﬁnmm
- 32866 0- 000000642
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whoseponem‘mthzﬁmem found, if any, and if no person be found in possession of said
articles, then your return shall so state.

Ywmﬁnﬁnemmdedwmenwpyofﬂﬂswmthemwpmom found in the
sbove-described location and if no person or persons be found in possession thereof, you shall
leave a capy of this warrant inside the Service of this warrant by fax or mail is

authorized. . '
HEREIN FAIlL, NOT.
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IN THE DISTRICT COURT OF THE STATE OF WASHINGTON

IN AND FOR YAKIMA COUNTY
STATE OF WASHINGTON)
) §S. AFFIDAVIT FOR SEARCH WARRANT
 County of Yakima )
- ) 130243

I Detoctive Sam Patrault, being first duly swom upon oath, before the undersigned Judge
of The Yakima County District Court, hereby deposes and says: That your affiant is a duly
commissioned law enforcement officer with the Yakima County Sheriff*s Office, and that he has
probable cause to believe and does believe that evidence of the crime of Attempted First Dogree
Murder is located st Level 3 Commumications, Attn: Subpoucomplitnee, 1025 El Dorado
BLVD, Broomfield, CO 8002!; Fax: (720) 888-5631.

To wit: AncaumdmdetdlinfomanmﬁmLcwIBCommmicm«mtelephonenumbe(m)
774-6199 from May 23, 2013 to 30 days from the date of this watrant. Text information is to
include the content of the text.messages when it’s available. Also include all applicable cell

tower dats, including theit locations from May 23, 2013 to 30 days from the date of this warrant.
If this acconnt has GPS enabled include the exact locations of the phone from May 23, 2013 1o
30 days from the date of this warrant. If available, include Per Call Measurement Data (PCMD)
from May 23, 2013 to 30 days from the date of this warsant. This warrant shall include billing
Mmfwthuphommbqwhchﬂetheme.mmmnmmaﬁmofﬂm

subscriber.

Thumhwumﬂsbaﬂnﬂhoﬂutbemhofmtelephmeucmdsfor(som 774-6199 at
- Level 3 Communications, Attn: Subpoena Compliance, 1025 Bl Dorado BLVD, Bmomﬁeld,CO
80021; Fax: (720) 888-5631. _

Your affiant’s probable cause is based on the following oot
The following incident bappéned in the County of Yakima and State of Washington. On 05-25-

13 Vemon “Vem™ Holbrook, who is a 78 year old realt~r in Yakima County went to show houses .
inthe Cowiche/ Teton Area. Vern arvanged to show s Lome loost 32866 0-000000644

000883
-~



The home was listed by Ricardo Villasenor. Ve arranged to meet Ricardo at the house at about
1100 hrs, .

Vem & Ricardo communicated via telephone that morning. Vern mentioned to Ricardo thiat his
clients were from out of town, and that he did not have a telephone number to reach them. He
said that they were staying at the Oxford Suites in Terrace Heights. During one of the calls
Ricardo toid Vern that he was on his way to the house, and only five minutes away. Vem told
Ricardo not to rush because he was going to show the clients another home on Franklin RD in
Tieton before the Summitview RD home. Vern said that his clients were running late, but that
they had called him to tell him that they would be there. Vern asked Ricardo to unlock the
Summitview RD home, and leave it unlocked for him,

Vern's daughter- in- law, Terra Rockenfield, texted Vern Saturday mormning, and arranged to
meet him to borrow his pick-up. At 1116 hrs Ven texted Terra, and said, T am delayed on my

showing. Client got Jost. Just arriving. See you soon.”

Ve had plans to go fishing with his wife on Saturday afternoon, but never returned home. She
called the office to see if anyone knew where Vern had gone[Vern's wife later said that Vern had Ay
scheduled a showing of the same house the previous night, but the clients had called to cancal N\ 4.,
due to an ill child. She had gone with Vem to that showing. They had noted that a car drove by Y]

, dowly.likeitwngoingmmnﬂnhonse.butappmedmeomwonwhentheymwthlt
Vemwnsnotnlonej

Saturday evening a co-worker, Javier Cardenas, went to Vern's last known location, 17481
Summitview RD. Upon arrival Javier noted that Vem's pick-up was parked in the driveway.
Javier did not have a key to the residence, and feared that Vern had suffered a heart attack inside
the residence. He called 911 at 1939 hrs. A neighbor with a key to the house entered the
residence with Javier. As they were checking the residence they found Ve lying in a pool of
blood mabadxoominﬂ:enu&weucomofthereddw. Vern had been mlybemnand

h:sthroathndbeencm

Vmwmwmymmmewmmwmme@m
in Seattle. He suffered multiple skull fractures, an orbital fracture, and multiple lacerations. The
only reason that he was not dead when peramedics arrived was because when the suspects cut his

throat they missed his artery. He is stil| alive, but in critical condition.

Soon afier Vern was Jocated and family and friends were notified of what had happened, people

started to call the Yakima County SherifP’s Offioe (YCSO). They were concermed that Daniel | Ly
Blizzard had been involved in the attack on Vern, Danie) was said to have boen a former business g
associste of Vern’s, and their business dealings had gone-badly. He was known to carry 8 million

dollar life imsurance policy on Vern. Other family menibers called to report that Jill Taylor was
mm&,wmwmmmemmmvmmmmwv

L’medstobecard‘u!whohemlmanmmy
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Vern was known to have his iPhone with him when he went to the house, but it was missing

from the scene. On 05-25-13 1 did an exigent circumstances request with Vern's cell phone

oamrier, AT&T Wircless, Vern’s phone was no longer active, and could not be located. AT&T
faxod me a capy of Vem's call detail records for the day. The records confirmed the times of the
calls between Vern and Ricardo. There were also two incoming calls from (509) 910-6581 at
1044 hrs and 1115 hrs] The call at 1044 hrs was flanked by the calls between Vern & Ricardo, VER
and was likely the call that Ve received right before he told Ricardo that his clients were on
their way. JThe call at 1115 hrs was the last call that conneoted, and it was right before Vem’s text
to Terra. Fonefinder.net and the Number Portability Administration Center (NPAC) listed that
number as belonging to Sprint Wireless, I called the number, but the call went straight to voice

mail. ] asked for a retum call.

| On 05-26-13 lobainedablephomcmahwmforﬂnnmbe(SW) 910-6581 through |
Sprint Wireless. IdsoﬁledmmpmmaquutwuhSpmt.Alhmnmelmﬂwy
e-mailed me the phone records. The call detail records included “Per Call Measurement Data”,
which estimated the position of the phone when each call was made. The position was given with
a longitude and Iatitude. When I mapped the oalls I noted that most of the calls were in the

Northeast Yakima ares, but the caller was in the Cowiche area when the call was made to Vern at 6
1115 hrs, The subscriber for the phone was listed as Adriana Mendez.

v
On the evening of 05-26-13 Adriana called YCSO dispatch and said that she had gotten my }2‘,
message. It was arranged for her to come to YCSO on 05-27-13 at 1300 hrs. Adriana did not
make it to the meeting. She was later Joceted st the Sunshine Motel in Yokima. She agreed to
come to YCSO to speak to detectives. At the beginning of the statement she was read her
Miranda Warnings. She agreed to waive her rights and provide a taped statement.

Adriana admitted that the phone rumber in question belonged to her. She said that she had used
*67 to conceal her phone number from Vem when she called him, Initially, Adrixns lied about
why she had called Vern, and said that she had not been to Tieton for a few yesrs. Eventually, she
provided the following version of events. Adriana was a good friend of Jill Taylor. Adriana lived
with Jill for 2-3 months st the beginning of 2013. Adriana met Daniel Blizzard through Jill, and
also became good friends with him. Adriana had dated Luis Gomez-Monges off and on for
approximately four years. They had a child in common. She introduced Luis to Jill and Daniel.

The week of 05-20-13 Luis told Adriana to call Aspen Real Estate, and set-up a viewing of
homes in the country. Adriana said that she called Aspen Real Estate, and specifically requested
to speak to Vem. Adrisna said that she knew Vern’s name becsuse of her friendship with Jill and
Daniel. Adriana said that she provided Ve with a false name, and a back story that she and her
husband were in town from. Texas. They were staying at the Oxford Suites, and looking to
purchase a home in'the country. The initial appointment was set-up for 05-24-13 at 1900 hrs.
However, Adriana said that she called to cancel. ShegaveVemtheexcnsetlnuhehadwmke

Lhctchildmﬂ:edoctm
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On 05-25-13 Adriana and Luis met Vern at a house in Tieton. At the time they had her three
small chiidren with them. The kids stayed in the car while they viewed the first house. Vem had
told Adriana and Luis that the homeowner was around, and they saw 2 car in the driveway. .

Next Ve lead Luis and Adriana to 17481 Summitview RD. They went inside the house, and left
the kids in the car. They went through the house, and wound up in the northwest bedroom.-
Adriana was standing beside Ve, and he was Jooking out 2 window. Luis was standing behind
Vern, and off 10 his right. Adriana said that she saw Luis take a bladed stance like he was getting
feady to hit Vem. She turned to walk out of the room, and said that she was going to check the
kids. She saw Luis hit Vemn in the back right side of his bead. She saw Vemn’s Knees buckle, and
turned 1o jeave the room. She heard a loud thump that sounded like a body hirting the floor.

AdrimsﬁdthﬂVanhdbemmynMﬂbbothh«mdLuispﬁm»DﬂsMﬁngm -

She said that no angry wards had been spoken, and there did not Bppeer to be any provocation.

Adriana went to the car, and sat with the kids. Within a few minutes Luis came to the car. He was
excited, and seemed to be in & hurry. He was taking deep breaths, and sped afl the way back to
Yakima. He turned the radio up Joud. During the drive back to Yakima Luis opened his door, and
“may have” tossed something out. Luis took Adriana back to her residence, and left. She denied
that there was a conspiracy with her, Luis, Daniel Blizzard, and Jill Taylor to kill Ve, She also
denied that she knew Luis was going to attack Vern.

Adﬁm:ddibathmpickedherupmmoldudnkmmﬂfomdmw&uhdﬁded
pamtShedxdnotknawﬂaemakeormodd.Sheniddntmeydmveﬂtwtomdﬂomthe

crime scene.

Adﬁm‘scaudenﬂmdsshowﬁmhmmmmlmmmmhaphmmda
number that she identified as belonging to Daniel Blizzard on the day of the attack. The number
was (509) 774-6192. Fonfinder.nst and the NPAC listed that number as belonging to Level 3
Communications. She also said that Daniel came to her hotel room on Saturday afternoon, and
drove ber around to run errands. At the conclusion of hér statement Adriana was taken into -
custody, and booked at the Yakime County Jail,

On 05-27-13 Luis Gomez-Mongss was located and detained by members of the Violent Crimes
Task Force at Yakama Nations Legends Casino. He was transported to YCSO, and placed in
interview room #2. A Spanish spoaking interpreter was used to communicate with Luis. He was
read his Miranda Wernings. He agreed to waive his rights and provide a taped statement. He

admitted that he was with Adriana on Saturday, and provided the same story that Adriana had

initially. It wais obvious that they had synchronized their stories. He claimed that they had called
the realtor to sell his mother's mobile home. Heduﬂedtlmttheylndgonetolookatanyhomes.

: andthathehadmmludanyone P

LmsmdﬂntSahn&yaﬁamoonAdnmshend,wdwhehequamalor“Papoy" came
over to the motel room, and lmng out with them. Luis said thit on the day that Vern was attacked

he barrowed his mother’s gray Hyundai Elantra o drive Adriana around. He said that they ran

000886-
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[ dropped Adriana and her kids off a the Sunshine Motel. He than retumed the car to his mother’s
house,

Whmhbwdmmdhewcmﬂngnmwcdmmleﬂ\mﬁenidthnhehdjm
had given him. Inside of Luis' pocket he had a receipt from “Phone Lot”, and a business card

1326. Fonefinder.net and the NPAC list that number as belonging to Sprint Wireless, At the
conclusion of his statement Luis was taken into custody, end booked at the Yakima County Jail.

On 05-28-13 detectives contacted Luis® mother, Daria Martinez, at her residence; 812 S. 6®

of the bouse. Daria confirmed that Luis had borrowed the car on Saturday 05-25-13. He picked
the car up at approximately 1100 hrs, and brought it back approximately ane hour later. She did
not look at the clock when he returned, and she did not know the exact times. Daria denied that
she had given Luis an iPhone, and said that she did not own an {Phone. The Hyundai was

impounded as evidence, and hauled back to YCSO, where it was placed in the secure evidence

bay.

On 05-28-13 ] met with Vem® spusondusMDelﬁdele.Shenidtthemhadmd
getting calls from a private number on Thursday 05-23-13. The calls were supposedly from a
_ married couple who were in town from Texas, and were in & hurry 1o buy a house, Jt was the
same couple who had set-up the showing on Friday evening. The couple called Vern’s cell phone
directly, and claimed to be a referral from someone that Ve knew. Delfina overheard the
conversation. Vem told the person that he was busy on Thursday, but could send an agent out to
show them the Cowiche house that day. The client declined, and said that they would wait for
Vem to show the house on Friday. o .

Vem had told Delfina, approximately one month before the sttack, that he had a hoated meeting
with Jill Taylor. Up until that time, Vern had been paying Jili’s rent and car payment; because
she was the mother of his grandchildren, When Vern met with Jill she asked him for money. He
informed her that he was going to put a stop to the payments, and she became very angzy.

Vern’s son, Terry Holbrook was present when I spoke to Delfina. Terry said that approximately
three years ago Daniel Blizzard and his brothers made a deal to buy Aspen Real Estate from
Vern. As a part of the deal the Blizzards formed & new company called Aspen Blizzard, and hired
Vern to manage the day to day operations of the business. Aspen Blizzard took out a $1 million
life insurance policy on Vem through New York Life Insurance. The deal went forward, and
-| operated for approximately one year. Aspen Blizzard paid the life insurance premium, but feiled
to mhke the payments to Vern for the' purchase of the company. Therefore, Vern took the.
business back from them. Reportedly, there were hard feelings over the deal, thrests were made
against Vern, and the Blimckﬁleduciwllawsnit.Smeethmﬂwyhmconnnnedtopaythe

memonﬂlelifemancepolicy

ﬁumtheadmmwhohuihelpedhim.new:khmdLms'phmembm‘u(SM) 759-

w

purchased the phone st Boost Mobile. He said that he had traded in an old iPhone that his mother . |-

AVE, Yekims, WA, Her gray 2003 Hyundai Elentra (WA License 021ZNB) was patked in front /.. -

W
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On 05-29-13 Det. Mallonee, who has been trained in child forensic interviews, interviewed
Adriena’s children. Adriana’s eight year old son said that on Saturday be, his two sisters, his
mother, and his dad, Luis, drove to the country in a small gray car to look for & house to live in.
He said that they went to a big house first where his mom and dad went inside to look at the
house with an old man. The boy said that he and his sisters waitad in the car while his parents
looked at the house. Next, they went to a smaller house with the same old man. The boy’s mom
‘and dad went ingide the house with the old man. A short time later his mom and dad came out of

the house, but the old man stayed there.

Adriana’s five year old daughter acknowledged that she and her family had gone shopping on
Saturday, but was not able to convey the details. She did recall that her mom’s friend, Daniel,

she had played games on Daniel’s iPhone. Adriana’s three year old daughter was too young to
interview affectively. -

On 05-29-13 I went to the “Phone Lot* at 1731 S. 1% ST in Yakima They provided me with the

iPhone that Luis had traded in for his new phone, They informed me that Luis had been a repeat

- customer. I was able to confirm that the iPhone did not belang to Vemn. However, it is suspicious
{ that Luis would bave an iPhone when he was reported to have trouble paying his rent. One of his
friends described having to lend Luis money to buy groceries to feed the kids,

On 05-30-13 I served & search warrant at the Sunshine Motel, where Luis and Adriana had been
stzying. Inside of a garbage bag I found & piece of paper with phone numbers written on it. The

| pumbers included two numbers for YCSO and the phone number for Det. Engquist, who Adriana
had spoken to sbout setting up the 1:00 meeting. There was also a number listed for “Papoy” -
(Daniel’s nickname). The number was listed as (509) 774-6199. Fonefinder.net and NPAC list
that number as belonging to Level 3 Communications.

The manager of the Sunshine Motel told me that Adriana had a rich white friend named Daniel,
who would often come to visit her. Daniel told the manger that he was a former employee of
Aspen Real Estate, and was in the process of suing them. Be said that he was about to come into
2 large sum of money, and was going to take Adriana, Luis, and their kids on a cruise to the
Bahmu.lhemmageuhowedmuvideoofDmldBnmrdwnlhngmdnomeewiﬂl ’J

Adﬁm.mdpqingherm

momymmmmnamwwummwm
Sheriff of Yakima County, Washington, or to any peace officer in the county duly authorized 10
enforce or assist in enforcing any law herein, commanding him to search the above-described
business, and to scize any and all of the above described evidence if found and safely keep same
and make return of said warzant within three (3) days, showing all acticles seized and the name of
mypemorpmonsmwhosepommﬁ:esmemﬁ:md,ifany.mdit‘nopersonbefaund

' mihepomofmduhcles,ﬂmthemmmshﬂl so state.

- had come to the'motel Ssturday afternoon. The gir] knew Daniel as “Papoy”, The girl suidthat | ___...
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APPENDIX 3

June 21, 2013 - Search Warrant and
Affidavit of Search Warrant to
GOGII, Inc.

(Yakima County District Court)



CWHRJUN2L AM Bk

IN 'nm DIS'I'RICT COURT OF THE STATE OF WASH!NGTON
IN AND FOR YAKIMA COUN'I'Y

STATE OF WASHINGTON) 130391
.CountybfYaldma ; .“'

In the name of the State of Washington, to the Sheriff of Yakima County, State of
Washington, his depuaties ar to any peace officer of the State of Washington duly suthorized to
enfioroe or assist in enforsing any law thereof, GREETINGS: whereas, complsint has been made to
mdmdbd‘omﬂnmdﬁnadbmﬂuCoqudwbyDMwSaumh,oﬂthahmn
County Sheriff's Office, stating under oath, that be has probable cause and does believe that
corroborating evidenoe of the crime of Attempted First Degree Murder is located at GOGII Inc/
TextPlus, Attn: Subpoena Compliance, 13160 Mindanso Way, Suite 217, Marina del Rey, CA
mz,uwnnfoxmrmsoo-sss-sswmuwmmn@mwm

TowitAﬂuﬂandMlogafatekphonenumbu(SOD)ﬂMl”ﬁumMuy?s 2013 to
30 days from the date of this warrant. Text information is to inolude the content of the text
messages when it’s available. Also include all spplicable IP addresses, and wireless Internet
. connection data and locations from May 23, 2013 to 30 days from the date of this warrant. Include
auy known information reganding the device(s) associated with this acocount including but not
limted to ‘types, model numbers, serial numbers, etc. This warrant shall include all known
mmmhm-mmmmmmwmmmwMMn .

Yow!ﬁmhnmbubkcmntobeﬁmthntheubwocﬂmelmbemmmmdmdthem
- being sought are in the locstion described hereafter:- In the telephone records for (S09) 774-6199. at
GOGII Inc/ TextPlus, Attn: Subpoena Compliance, 13160 Mindanso Way, Suite 217, Marina del
Rcy.CA90292,Lqunfomanx- 800-883-8309 email: LawEnforoement@textplus.com.

'NOW.THBREFORB.yonmhmbyeoﬁmmdedinthe namo of the State of Washinpton within
ten (10) days of this date, to use such force as may be necessary to search the above-described
business and to-seize the above described evidence, and to safely keep the same as provided by law
and to make & return of this warrant within three (3) days of the date thereof, showing all acts and
mmm&ﬁmnmmmﬁdluﬁdumm“ofmmm

.32866 0-000000672
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whoupmmﬂ:eumemﬁound,:fmy,mdlfnopmmbeﬁnmdinpomonofmd
articles, then your return shall so state.

You are ﬁnﬁqmmddedhmaoopyof&ismmtmdnﬂnpam or persons found in the
sbove-described location and if no person or persons be found in possession thereof, you shall
. Jeave a copy of this warment inside the building.  Service of this warrant by fax or mail is

authorized. .
HEREIN FAIL NOT.

WITNESS my band aod scal 6is 2 { _day of llunc ,20_/3.

/s

Ly
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IN THE DISTRICT COURT OF THE STATE OF WASHINGTON

IN AND FOR YAKIMA COUNTY
: 130391
STATE OF WASHINGTON)

) ) 8S. AFFIDAVIT FOR SEARCH WARRANT
County of Yakima ) :

I Detective Sam Perrault, being first duly sworn upon oath, before the undersigned Judge

of The Yakima County District Court, hereby deposes and says: That your affiant is a duly
commissioned law enforoement officer with the Yakima County Sheriff's Office, and that he has
probable cause to believe and does beliove that evidence of the crime of Attempted First Degree
Murder is located at GOGII Inc/ TextPlus, Attn: Subpoena Compliance, 13160 Mindanao Way,
_Suite 217, Marina del Rey, CA 90292; Law Enforcement Fax: 800-883-8309; email;
To wit: All call and text logs for telephone number (509) 774-6199 from May 23, 2013 to 30
days from the date of this warrant. Text information is to include the content of the text messages
when it’s available. Also inchude all applicable IP addresses, and wireleas Internet connection
data and locations from May 23, 2013 to 30 days from the date of this warrant. Include any
kmown information regarding the device(s) associated with this account including but not limted
to types, model numbers, serial numbers, ¢tc, This warrant shall include all known information
for the subscriber, including but not limited to name, address and personal information.

This scerch warrent shall authorize the search of the telophone records for (509) 774-6199 st

GOGI Inc/ TextPlus, Attn: Subpoens Compliance, 13160 Mindanao Way, Suite 217, Marina del
Rey, CA 90292; Law Enforcement Fax: 800-883-8309; email: LawEnforcement@tenctplus.com.

Ymnﬁam’smhablcmubmdonmfonowhgm
ThefoﬂowmgmcidenthappenedintheCwntyonuhmamdSMeofWuhm On 05-25-

-+ 13 Vermon “Vern” Holbrook, who is 2 78 year old realtor in Yakima County went to show houses
in the Cowiche/ Tieton Area. Vern arranged to show a home located at 17481 Summitview RD.

32866 0-000000674
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The home was listed by Ricardo Villasenor. Vern arranged to meet Ricardo atthchouseatabout
1100 hrs.

Vern & Ricardo communicated via telephone that moming, Vern mentioned to Ricardo that his
clients were from out of town, and that he did not have a telephone number to reach them. He
said that they were staying at the Oxford Suites in Terrace Heights, During one of the calls
* Ricardo told Vern that he was on his way to-the house, and only five minutes away. Vem told
Riwﬂonotbnnhbeenpehew to show the clients another home on Franklin RD in
the Summitview RD Ve said that his clients were nmning late, but that
dny called him 1o tell him that théy would be there. Vern asked Ricardo to unlock the
SimmltvlewRDhome,ndleaveitmlockedforhhn. :

Vern's dsughter- in- law, TmRockenﬁdd.maqunSmrdlymoming,andmpdm
meet him to borrow his pick-up. At 1116 hrs Vem texted Terra, and said, “T am delayed on my

showing. Client got lost, Just arriving. See you soon.”

Vamhadphmtogoﬁshhgwﬁhlﬂswxfeonsm but nover returned home. She M
calledthcoﬂenoneifmhmwhmVunhdmeEem’nmfemnidMthd worid Tt
scheduled a showing of the same house the previous night, but the clicots had called to cancel s\:“’“r Flygs
due to an ill child, She had gone with Vem to that showing, They had noted that a car drove by F&“‘.}E

slowly, like it was to stop at the house, but appeared to continue on when they saw that

Vern was not alone. _

Saturday evening a co-worker, Javier Cardenas, went to Vemn’s last known location, 17481
Summitview RD. Upon arrival Javier noted that Vern's pick-up was parked in the driveway.
Javier did not have a key to the residence, and feared that Vem had suffered & heart attack inside
the residence. He called 911 at 1939 hrs. A neighbor with a key to the house entered the
residence with Javier. As they were checking the residence they found Vern lying in a pool of
blood in a bedroom in the northwest comer of the residence. Vern had been severely beaten and
his throat bad been cut.

Vern was transporied to Yakima Memorial Hospital, and later transferred to Harborview Hospital
in Seattle. He suffered multiple skull fractures, an orbital fracture, and multiple lacerations. The

only resson that he was not dead when paramedics arrived was because when the suspects cut his
throat they missed his artery. He is still alive, but in critical condition.

———

* | Soon after Vern was located and family snd friends were notified of what had happened, people o7 i

stacted to call the Yakima County Sheriff’s Office (YCSO). They were concerned that Danicl -
Blizzard had been inrvoived in the attack on Vern. Daniel was said to have been & former business | TGN &
associate of Vern’s, and their business dealings had gone badly. He was known to carry a million 9_'\.)_

dollar life insurance: policy on Vem. Other family memibers called to report that Jill Taylor was ~
MngDnﬂd.mdMMth&mMMmemmﬂnm“Vm
needswbecueﬁdwhohemkesnmmy |
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Vern was known to have his iPhone with him when he went to the house, but it was missing
from the scene. On 05-25-13 I did an exigent ciroumstances request with Vem's cell phone
carrier, AT&T Wireless, Vern’s phone was no Jonger active, and could not be located. AT&T
faxed me a copy of Vern's call detsil records for the'day. The records confirmed the times of the

calls between Vern i . There were also two incoming calls from (509) 910-6581 at
‘) lOMhnlndlllS call at 1044 hrs was flanked by the calla betweea Vern & Ricardo,
@( the call thet Vem reccived right before be told Ricardo that his clients wereon
their call at 1115 hrs was the last call that connected, and it was right before Vem’s text

‘(\p_ to Ter?s. Fonefinder.net and the Number Portability Administration Center (NPAC) listed that
5 number as belonging to Sprint Wireless. I called the rumber, but the call went straight to voice
mail, I asked for a retum cal.

. -

On 05-26-13 I obtained a telephonic search warrant for the mumber (509) 910-6581 fhrough” -~ |
Sprint Wireless. I also filed an exigent circumstances request with Sprint. A short time later they
e-mailed me the phone records. The call detail records included “Per Call Measurement Data”,
which estimated the position of the phone when each call was made. The position was given with
a longitude and latitude. When I mapped the calls I noted that most of the calls were in the
Northeast Yakima arca, but the caller was in the Cowiche area when the call was made to Vern at N
1115 brs, The subscriber for the phone was listed es Adriana Mendez. [‘\,‘&Nc,,

On the evening of 05-26-13 Adriana called YCSO dispatch and ssid that she had gotten my S
message. It was arranged for her to come to YCSO on 05-27-13 at 1300 hes, Adrisns did not
make it to the meeting. She was later located at the Sunshine Mote] in Yakims. She agreed to
ocome to YCSO to speak to detectives. At the beginning of the statement she was read her
Miranda Watnings, She agreed to waive her rights and provide a taped statement,

Adriana admitted that the phone number in question belonged to her. She said thet she bad used
*67 to conceal her phone number from Vem when she called him. Initially, Adriana lied about
why she had called Vern, and said that she had not been to Tieton for a few years. Eventuslly, she
provided the following version of events. Adriana was a good friend of Jill Taylor. Adriana lived
with Jill for 2-3 months at the beginning of 2013. Adriana met Daniel Blizzard through Jill, and
also became good friends with him. Adriana had dated Luis Gomez-Monges off and on for
approximately four years. They had a child in common. She introduced Luis to Jill and Daniel.

The week of 05-20-13 Luis told Adriana to call Aspen Real Estate, and set-up a viewing of
homes in the country. Adriana said that she called Aspen Real Estate, and specifically requested
to speak to Ve, Adriana said that she know Vem's name becsuse of her friendship with Jill and
Daniel. Adrians said that she provided Vern with a false name, and a back story that she and her
busband were in town from Texas. They were staying at the Oxford Suites, and lookingto ~
purchase 8 home in the country. The initial appointment was sot-up for 05-24-13 at 1900 hrs.
HomAdmmdﬂmhuMwmeLSbememeunwﬂmmmdtom {
her child to the doctor. \

e ——

e
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On 05-25-13 Adriana and Luis et Vern at & house in Tieton. At the time they had her three
small children with them. The kids stayed in the car wiile they viewad the first house. Vern had
wldmmwsmummwmmd,mmqmawhm&ivm.

Next Ve lead Luis and Adriana to 17481 Summitview RD. They went inside the house, and ieft
the kids in the car. They went through the house, and wound up in the northwest bedroom.
Adriana was standing beside Ve, and he was looking out 8 window. Luis was standing behind
Vem, and off to his right. Adriana said that she saw Luis take a bladed stanoe like he was getting
ready to hit Vern. She tumed to walk out of the room, and said that she was going to check the
kids. She saw Luis hit Vern in the back right side of his head. She saw Vemn’s Knees buckle, and
tumed to leave the room. She heard a loud thump that sounded like a body hitting the floor.
Adriana said that Vern had been very respectful to both her and Luis prior to Luis assaulting him.
She said that no angry words had been spoken, and there did not appear to be aay provocation.

Adﬁmwmtwmew,andwwithﬁnﬁds.wminafewminmuﬁsmwthcw. He was
excited, and secmed to be in a hurry. He was taking deep breaths, and sped all the way back to
Yakima, He tumed the radio up loud. During the drive back to Yakima Luis opened his door, and
“may have” tossed samething out. Luis took Adriana back to her residence, and lefl. She denied
that there was a conspiracy with her, Luis, Daniel Blizzard, and Jill Taylor to kill Vern. She also
denied that she knew Luis was going to attack Vern.

Adrisna said that Luis picked her up in an older dark gray smeill four door car that had faded
plint. She did not know the make or model. Shcuidthtﬂ:eydmvethewtomdﬁomﬂxe
crime scene. .

Adriana’s call detail records show that there were scveral text messages betwoen ber phone and a
number that she identified as belonging to Daniel Blizzard on the day of the attack. The number
was (509) 774-6192. Fonfinder.net and the NPAC listed that number as belonging to Level 3
Communications, She alao said that Daniel came to her hotel room on Ssturday afternoon, and
drove her around to run eands. AttheeondmmofhermAdrimwtﬂmnm
custody, and booked at the Yakima County Jail.

On 05-27-13 Luis Gomez-Monges was located and detained by members of the Violent Crimes
Task Foroe at Yakama Nations Legends Casino. He was transported to YCSO, and placed in
interview room #2. A Spenish speaking interpreter was used to communicate with Luis. He was
read his Miranda Warnings. He agreed o waive his rights and provide a taped statement. He
admitted that he was with Adriana on Saturday, and provided the same story that Adriana had
initially. It was obvious that they had synchronized their stories. He claimed that they had called
the realtor to sell his mother's mobile home. Hedemedthatﬂuyhndmwlooknmhm
mdﬂmthchldamitedmym

medﬂmsmdaythunoonAdmmsﬁumd,whoheknequmwlor “Papoy”, came

over to the mote! room, and hung out with them. Luis said that on the day that Vemn was attscked

he borrowed his mother’s gray Hyundai Elantrs to drive Adriana syoynd. He said that they ran
errnds, and went job hunting at orchards in the Cowiche area. When they were finished he

32866 0-000000677
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" not look at the clock when he returned, and she did not know the exact times. Deria denicd that

' with Jill Taylor. Up until that time, Ve had been paying Jiil's rent and car paymeant; because .

. 358..85 insurance policy.

g&>§i5&&oﬂk§w§»§.ﬂo§i§&?§
house.

When Luis was detained he was carrying a new cellular telephone. He said that he had just
purchased the phone at Boost Mobile. He said that he had traded in an old {Phone that his mother
had given him. Inside of Luis’ pocket he had a receipt from “Phone Lot™, and a business card
from the salesman who had belped him. The paperwork listed Luis’ phone number as (509) 759-
1326. Fonefinder.net and the NPAC list that number as belonging to Sprint Wireless. At the
conclusion of his statement Luis was taken into custody, and booked at the Yakima County Jail. \

On 05-28-13 detectives contacted Luis® mother, Daria Martinez, at her residence; 812 S. 6"
AVE, Yakima, WA. Her gray 2003 Hyundai Elsntra (WA License 021ZNB) was parked in front
of the house, Daria confirmed that Luis had borrowed the car on Saturday 05-25-13. He picked
the car up at approximately 1100 hrs, and brought it back approximately one hour Iater. She did

she had given Luis an iPhone, and said that she did not own an iPhone, The Hyundai was .
g&&!éﬁaggsdgo%waﬁs&B@og% 4

Ouom.n«.ﬁ~58§<aﬂ EEU«SB<-=PQKB&E<§E-§
getting calls from a private number on Thursdsy 05-23-13. The calls were supposedly from a
marmied couple who were in town from Texas, and were in & hurry to tary & house. It was the /
same couple who had set-up the showing on Friday evening: The couple catled Vern’s cell phone
directly, and claimed to be a referral from someone that Vesn knew. Delfina ovethoard the
conversation. Vern told the person that he was busy on Thursday, but could send an agent out to
show them the Cowiche house that day. The client declined, and said that they would wit for
Vern to show the house on Priday.

<§E§n§§§€§§v&ﬂo?§gi__& a heated meeting

she was the mother of his grandchildren. When Vern met with Jill she asked him formoney. He |
informed ber that he was going to put a stop 1o the payments, and she became very angry.

Vem's son, Terry Holbrook was present when 1 spoke to Delfina. Terry said that approximately
three years.ago Daniel Blizzard and his brothers made a deal to buy Aspen Real Estate from
Vern. As a part of the deal the Blizzards formed & ngw company called Aspen Blizzard, and hired
Vem to manage the day to day operations of the business. Aspen Blizzard took out 2 $1 million
life insurance policy on Vern through New York Life Insurance. The deal weat forward, and
operated for approximately one year. Aspen Blizzzrd paid the life insurance premium, but failed
BE§§8<§?§§§ of the company. Therefore, Vem took the ‘
business back from them. Reportedly, there weze hard feelings over the deal, threats were made
against Vem, and the Blizzards filed a ésapmgggggmuﬁaasnu

—
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On 05-29-13 Det. Mallonee, who has been trained in child forensic interviews, interviewed
Adriana’s children. Adriana’s eight year old son said that on Saturday he, his two sisters, his
mother, and his dad, Luis, drove to the country in a small gray car to Jook for 8 house to kve in.
He said that they went to a big house first where his mom and dad went inside to look at the
house with an 0ld man, The boy said that he and his sisters waited in the car while his parents
looked at the house. Next, they went to a smaller house with the same 0)d man. The boy’s mom
and dad went inside the honse with the 0ld man. A short time later his mom and dad came out of

the house, but the old man stayed there,

Adrians’s five year 0ld daughter acimowledged that she and her family had gone shopping on
Saturday, but was not able to convey the details. She did recall that her mom’s friend, Daniel,

had come to the mote] Saturday afternoon. The girl knew Daniel as “Papoy”. The girl said thet
she had played games on Daniel’s iPhone, Adriana’s three year old daughter was too young to

On 05-29-13 I went to the “Phone Lot” at 1731 8. 1 ST in Yakima_ They provided me with the
iPhone that Luis had traded in for his new phone. They informed me that Luis had boen a repeat
customer. I was able to confirm that the iPhone did not belong to Vern. However, it is suspicious

that Luis would bave an iPhone when he was reporied to have trouble paying his rent, One of his
friends described baving to lend Luis money to buy groceries to feed the kids, {

On 05-30-13 I served 3 soarch warrant at the Sunshine Motel, where Luis and Adrizns had been
staying. Inside of a garbage bag I found a picce of paper with phone numbers written on it. The
numbers inciuded two aumbers for YCSO and the phone number for Det. Engquist, who Adriana
had spoken to about seiting up the 1:00 meeting. There was also a number Jisted for “Papoy”
(Daniel’s nickname). The number was listed as (509) 774-6199. Fonefinder.net and NPAC list
Mmmbetubclonﬁngtol.cveﬂ(lonmmbﬂm

Themmofﬁn SumhmMotaltoldmeﬂutAdrmlndaﬂehwh!bﬁimdmedDml.
who would often come 10 visit ber. Daniel told the manger that he was & former employee of
Aspen Real Estate, and was in the process of suing themn. He said that he was about to come into
a large sum of money, and was going to take Adriana, Luis, and their kids on a cruise to the
Bahamas. The manager showed me a video of Daniel Blizzard walking into the office with
Adriana, and paying her rent.

On 05-31-13 1 obtained search warrants for both of Daniel’s numbers, which were listed through
Level 3 Communications; (509) 774-6192 & (509) 774-6199. On 06-20-13 I spoke to &
representative from Level 3 Communications. He told me that Level 3 was the original carrier for

the lines, but the lines had been sold to GOGIL, Inc. GOGI, Inc. provides an Application for
ApﬂeuommmmmkmmdmvhﬂpAmﬂemlunedndm
. 10 & representative from GOGII, Inc. He confirméd that they ownad both mumbers. ﬁ
L—m'h
THEREFORE, your affiat peays that & Search Warrant be issued directly to the

Sheriff of Yakima County, Washington, or to any peace officer in the county duly authorized to .
mfaceo:uastmcnforcmsmylawhaw commanding him to search the sbove-described

32866 0-000000679
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business, and to seize any and all of the above described evidence if found and safely keep same
and make return of said warrant within three (3) days, showing all articles seized and the iame of

axry person OF persons in whose possession the same are found, if any, and if no person be found
in the possession of said articles, that the retum shall so state. '

/Q@%m’fm 4D

SUBSCRIBED AND SWORN to before me this. 2 [ day of ﬂane 2017

e

¢
]

32866 0-000000680
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APPENDIX 4

September 26, 2013 - Search Warrant and
Affidavit of Search Warrant to
GOGI], Inc.

(Yakima County Superior Court)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR YAKIMA COUNTY
STATE OF WASHINGTON)
) ss. SEARCH WARRANT
County of Yakima ) . ‘
YCSO Case 13C07296

Daniel Blizzard Text Records

In the name of the State of Washington, to the Sheriff of Yakima County, State of
Washington, his deputies or to any peace officer of the State of Washington duly authorized to
enforce or assist in enforcing any law thereof, GREETINGS: whereas, complaint has been made to
and signed before the undersigned Superior Court Judge by Detective Sam Perrault, of the Yakima
County Sheriff's Office, stating under oath, that he has probable cause and does believe that
corroborating evidence of the crime of Attempted First Degree Murder is located at at GOGII Inc/
TextPlus, Attn: Subpoena Compliance, 13160 Mindanao Way, Suite 217, Marina del Rey, CA
90292; Law Enforcement Fax: 800-883-8309; email: LawEnforcement@textplus.com.

To wit: All call and text logs for telephone number (509) 774-6199 from May 23, 2013 to May 25,
2013. Text information is to include the content of the text messages when it’s available. Also
include all applicable IP addresses, and wireless Internet connection data and locations from May
23, 2013 to May 25, 2013. Include any known information regarding the device(s) associated with
this account including but not limted to types, model numbers, serial numbers, etc. This warrant
shall include all known information for the subscriber, including but not limited- to name, address

and personal information.

Your affiant has probable cause to believe that the above crime has been committed and the items
being sought are in the location described hereafier: In the business records for (509) 774-6199 at
GOGII Inc/ TextPlus, Atin: Subpoena Compliance, 13160 Mindanao Way, Suite 217, Marina del
Rey, CA 90292; Law Enforcement Fax: 800-883-8309; email: LawEnforcement@textplus.com.

NOW, THEREFORE, you are hereby commanded in the name of the State of Washington within
ten (10) days of this date, to use such force as may be necessary to search the above-described

business and to seize the above described evidence, and to safelr, ) soo sk o=m~ oo onoiided b lav
and to make a return of this warrant within three (3) days of k32866 0-000000744

;
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things done hereunder, with a particular statement of all articles seized and names of all persons in
whose possession the same were found, if any, and if no person be found in possession of said

articles, then.your return shall so state.

You are further commanded to serve a copy of this warrant upon the person or persons found in the
above-described location and if no person or persons be found in possession thereof, you shall
leave a copy of this warrant inside the building.  Service of this warrant by fax or mail is

authorized.
HEREIN FAIL NOT.

WITNESS my hand and seal this_/_day of 5%7’ 20/2.

T i

« S'Q/a.ewroa (;"""/ﬂJDGE

32866 0-000000745
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
* IN AND FOR YAKIMA COUNTY

STATE OF WASHINGTON)
' ) SS. AFFIDAVIT FOR SEARCH WARRANT
County of Yakima ) _
B YCSO Case 13C07296
Daniel Blizzard Text Records

1 Detective Sam Perrault, being first duly sworn upon oath, before the undersigned Judge
of The Yakima County Superior Court, hereby depoges and says: That your affiant is 2 duly
commissioned law enforcement officer with the Yakima County Sheriff's Office, and that-he has
probable cause to believe and does believe that evidence of the crime of Attempted First Degree
Murder is located at GOGII Inc/ TextPlus, Attn: Subpoena Compliance, 13160 Mindanao Way,
Suite 217, Marina del Rey, CA 90292; Law Enforcement Fax: 800-883-8309; email:

LawEnforcement@textplus.com

To wit: All call and text logs for telephone number (509) 774-6199 from May 23, 2013 to May
25, 2013, Text information is to include the content of the text messages when it’s available.
Also include all applicable IP addresses, and wireless Internet connection data and locations from
May 23, 2013 to May 25, 2013. Include any known information regarding the device(s)
associated with this account including but not limted to types, model numbers, serial numbers,
etc. This warrant shall include all known information for the subscriber, including but not limited

| to name, address and personal information.

This search warrant shall authorize the seirch of the telephone records for (509) 774-6199 at
GOGII Inc/ TextPlus, Attn: Subpoena Compliance, 13160 Mindanao Way, Suite 217, Marina del
Rey, CA 50292; Law Enforcement Fax: 800-883-8309; email: LawEnforccmcm@textglus.com.

Your affiant’s probable cause is based or. :he following facts: 32866 0-000000746

The following incident happened in the County of Yakima and State of Washington. On 05-25-
13 Vemon “Vem” Holbrook, who is a 78 year old realtor in Yakima County went to show houses
in the Cowizhe/ Tieton Area. Vern arranged to show a home Jocated at 17481 Summitviey RD. -
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The home was listed by Ricardo Villasenor. Vern arranged to meet Ricerdo at the house at about
1100 hrs.

Vern & Ricardo communicated via telephone that morning. Vern mentioned to Ricardo that his
clients were from out of town, and that he did not have a telephone number to reach them. He
said that they were staying at the Oxford Suites in Terrace Heights. During one of the calls
Ricardo told Vern that he was on his way to the house, and only five minutes away. Vern told
Ricardo not to rush because he was going to show the clients another home on Franklin RD in
Tietor before the Summitview RD home, Vem said that his clients were running late, but that
they had called him'to tell him that they would be there. Vern asked Ricardo to unlock the

Summitview RD home, and leave it unlocked for him.

Vem’s daughter- in- ]aw,_Térm Rockenfield, texted Vern Saturday morning, and arranged to
meet him to borrow his pick-up. At 1116 hrs Vern texted Terra, and said, ‘] am delayed on my
sl_xowing. Client got lost. Just arriving. See you soon.”

Vern had plans to go fishing with his wife on Saturday afternoon, but never returned home. She k,w ,
(Vorn's wife later said that Vernbad 3o /A

- called the offiice to see if anyone knew where Ve had gone!
scheduled a showing of the same house the previous night, but the clients had called to cancel 3 Ce
due to an ill child. She had gone with Vern to that showing_} Lo,
ALY
%_’%

started to call the Yakima County Sheriff’s Office (YCSO). They were concerned that Daniel

needs 1o be careful who he makes an enemy.”

Saturday evening a co-worker, Javier Cardenas, went to Vern’s last known location, 17481
Summitview RD. Upon arrival Javier noted that Vern’s pick-up was parked in the driveway.
Javier did not have a key to the residence, and feared that Vern had suffered a heart attack inside
the residence. He called 911 at 1939 hrs. A neighbor with a key approached Javier to see what he
was doing. Javier explained, and they decided the check the residence. They found that the front
door was unjocked. As they were checking the residence they found Vem lying in a pool of blood
in a bedroom in the northwest corner of the house, Vern had been severely beaten and his throat

had been cut.

Vem was transported to Yakima Memorial Hospital, and later transferred to Harborview Medical
Center in Seattle. He suffered multiple skull fractures, an orbital fracture, and multiple
lacerations, The only reason that he was not when paramedics arrived was because when the

suspects cut his throat they missed his artery{ Vg suffered severe brain damage. His condition Aty
has improved, and he has periods of lucidity where he utters phrases. One of the phrases that T - n
Vern has uttered is, “That gir] pushed me.” Vem is still unfit to interview, and the full extent of ¥

Ba Do

his long term brain damage is unknown!
ong age is wnj 4 D
Soon after Vern was located and family and friends were notified of what had happened, people

P

-

Blizzard had been involved in the attack on Vern. Daniel was said *A bo ot 20w AR ar husinace >
associate of Vern’s, and their business dealings had gone badly. H 32866 0'000006‘7“4 }&(‘ G

dollar life insurance policy on Vern, Other family members called to report that Jill Taylor was/, J 4

dating Daniel, and had recently made indirect threats towards Vern saying things similar to “Vern Rk (DG
© : BJIUE3 NG ATLA)

g



Vern was kno have his iPhone with him when he went to the house, but it was missing _
from the scene\Vem's co-workers and family members knew his phone number to be (509) 952- A,
3300. They knew his phoae carrier to be AT&T Wireless.JDn 05-25-13 1 did an exigent 7‘2"6_
circumstances request with AT&T Wireless. Vern'®s phone was no longer active, and could not S.;_QLG".

be located. AT&T faxed me a copy of Vern's call detail records for the day, The records WUJD"?W
confirmed the times of the calls between Vern and Ricardo. There were also two incoming calls Iy

from (509) 910-6581 at 1044 hrs and 1115 hrs{The call at 1044 hrs was flanked by the calls
Ve received right before he told Ricardo .

between Vern & Ricardo, and was likely the call T
@’l‘heballatlllshrswasthelastcallﬂmtconnectcd,anditwas T&L /A,
€.

that his clients were on their w:
right before Vemn’s text to Terre. I called the number, but the call went straight to voice mail. 1 g
asked for a return call, . B 8-
' ' ey

Fonefinder.net and the Number Portability Administration Center (NPAC) listed (509) 910-6581

. as belonging to Sprint Wireless. On 05-26-13 I obtained a telephonic search warrant for the

{number (509) 910-6581 through Yakima County District Court. ] also filed an exigent a4, A
circumstances request with Sprint. A short time later they e-mailed me the phone records. The }S G
call detail records included “Per Call Measurement Data”, which estimated the position of the K'LS

e

phone when each call was made. The position was given with a longitude and latitude. When I

mapped the calls I noted that most of the calls were in the Northeast Yakima area, but the caller

was in the Cowiche area when the call was made to Vern at 1115 hrs. The subscriber for the B (nDI-
, i

phone was listed as Adriana Mendez.

On the evening of 05-26-13 Adriana called YCSO dispatch and said that she had gotten my
message. It was arranged for her to come to YCSO on 05-27-13 at 1300 hrs. Adriana did not
make it to the meeting. She was later located at the Sunshine Motel in Yakima. She agreed to
come to YCSO to speak to detectives. At the beginning of the statement she was read her
Miranda Wamings. She agreed to waive her rights and provide a taped statement.

Adriana admitted that the phone number in question belonged to her. She said that she had used
*67 to conceal her phone number from Vern when she called him. Initially, Adriana lied about
why she had called Vern, and said that she had not been to Tieton for a few years. Eventually, she
provided the following version of events. Adriana was a good friend of Jill Taylor. Adriana lived
with Jill for 2-3 months at the begirining of 2013. Adriana met Daniel Blizzard through Jill, and
also became good friends with him. Adriana had dated Luis Gomez-Monges off and on for

’ approximately four years. They had a child in common. She introduced Luis to Jill and Daniel.

The week of 05-20-13 Luis told Adriana to call Aspen Real Estate, and set-up a viewing of
homes in the country, Adriana said that she called Aspen Real Estate, and specifically requested | .
to speak to Vemn. Adriana said that she knew Vem's name because of her friendship with Jill and
Daniel. Adriana said that she provided Vern with a false name, and # hack ctarv that she

33866 0-000000748

husband were in town from Texas. They were staying at the Oxfor
purchase a home in the country. The initial appointment was set-up for 05-24-13 at 1900 hrs.

A\ However, Adriana séid thet she called to cancel. She gave Vern the excuse that she had to take
‘her child to the doctor.




On 05-25-13 Adriana and Luis met Vern at a house in Tieton, At the time they had her three ﬁ
smal] children with them. The kids stayed in the car while they viewed the first house. Vern had
told Adriana and Luis that the homeowner was around, and they saw a car in the driveway.

Next Vern lead Lms and Adriana to 17481 Summitview RD. They went inside the house, and left
the kids in the car. They went through the house, and wound up in the northwest bedroom.

Adriana was standing beside Vem, and he was looking out a window. Luis was standing behind
Vem, and off to his right. Adriana said that she saw Luis take a bladed stance like he was getting

ready to hit Vern. She tumed to walk out of the room, and said that she was going to check the
kids. She saw Luis hit Vern'in the back right side of his head. She saw Vemn’s Kiees buckle, and
as she was leaving the room, she heard a loud thump that sounded like a body hitting the floor.

Adriana said that Vern had been very respectful to both her and Luis prior to Luis assaulting him.
Shesmdthatnoangrywordshadbeenspoken,andtheredxdnotappeartobeanypmvocatlon.

Adriana went 10 the car, and sat with the kids. W1thmafewmmutesLmscametothecar He was

excited, and seemed to be in a hurry. He was taking deep breaths, and sped all the way back to
Yakima. He turned the radio up loud. During the drive back to Yakima Luis opened his door, and
“may have” tossed something out. Luis took Adriana back to her residence, and left. She denied
that there was a conspiracy with her, Luis, Daniel Blizzard, and Jill Taylor to kill Vem, She also

denied that she knew Luis was going to attack Vern.

Adrianasaxdttmtlnisplckcdherupmanolderdarkgraysmallfomdoorcarthathadfaded

pamt. She did not know the make or model. She said that they drove the car to and from the
crime scene. o

Adriana’s call detail records show that there were several text messages between her phone and a
number that she identified as belonging to Daniel Blizzard on the day of the attack. The number
was (509) 774-6192. NPAC listed that number as belonging to Level 3 Communications.
However, a representative from Level 3 later told me that the number had been sold to GOGII,
Inc. She also said that Daniel came to her hote] room on Saturday afternoon, and drove her
around 1o run errands. At the conclusion of her statement Adriana was taken into custody, and

booked at the Yakima Count_}_' Jail,

On 05-27-13 Luis Gomez-Monges was located and detained by members of the Violent Crimes
Task Force at Yakams Nations Legends Casino. He was. transported to YCSO, and placed in
interview room #2. A Spauish speaking interpreter was used to communicate with Luis. He was
read his Miranda Warnings. He agreed to waive his rights and provide a taped statemnent. He
admitted that he was with Adriana on Saturday, and provided the same story that Adriana had
initially. It was obvious that they had synchronized their stories. He claimed that they had called

............

the realtor to sell his mother's mobile home. He denied that they ht - 32 866 0 000000749

and that he had assaulted anyone.

Luis said that Saturday afiernoon Adriana’s friend, who he knew as Danie] or “Papoy”, came
over to the motel room, and hung out with them. Luis said that on the day that Vern was attacked

ot



[:e borrowed his mother’s gray Hyundai Elantra to drive Adriana around. He said that they ran\
errands, and went job hunting at orchards in the Cowiche area, When they were finished he
dropped Adriana and her kids off at the Sunshine Motel. He thcn returned the car to his mother’s

house.

When Luis was detained he was carrying a new celllar telephone, which was a black & silver
LG, Model LG730. The phone was taken as evidence. He said that he had just purchased the
phone at Boost Mobile. He said that he had traded in an old iPhone that his mother had given
him. Inside of Luis® pocket he had a receipt from “Phone Lot”, and a business card from the
salesman who had helped him. The paperwork listed Luis® phone number as (509) 759-1326.
NPAC listed that number as belonging to Sprint Wireless. At the conclusion of his statement
Luis was taken mto custody, and booked at the Yakima County Jail. » .

On 05-28-13 detectives contacted Luis® mother, Daria Martinez, at her residence; 812 S. 6®
AVE, Yakima, WA. Her gray 2003 Hyundai Elantra (WA License 021ZNB) was parked in front
of the house. Daria confirmed that Luis had borrowed the car on Saturday 05-25-13. He picked
the car up at approximately 1100 hrs, and brought it back approximately one hour later. She did
not look at the clock when he arrived or when he returned, and she did not know the exact times.
Daria denied that she had given Luis an iPhone, and said that she did not own an iPhone. The
Hyundai was impounded as evidence, and hauled back to YCSO, where it was placed in the

secure evidence bay.

On' 05-28-13 I met with Vern’s personal assistant, Delfina Valle. She thought that Vern had
started getting calls from a private number on Thursday 05-23-13. The calls were supposedly
from a married couple who were in town from Texas, and were in a hurry to buy a house. It was
the same couple who had set-up the showing on Friday evening. The couple called Vern’s cell
phone directly, and claimed to be a referral from someone that Vern knew, Delfina overheard the
conversation. Vern told the person that he was busy on Thursday, but could send an agent out to
show them the Cowiche house that day. The client declined, and said that they would wait for

Vern to show the house on Friday.

Vern had told Delfina, approximately one month before the attack, that he had a heated meeting
with Jill Taylor, Up until that time, Vern had been paying Jill’s rent and car payment; because
she was the mother of his grandchildren. When Vemn met with Jill she asked him for money. He
informed her that he was going to put a stop to the payments, and she became very angry.

Vern'’s son, Terry Holbrook was present when 1 spoke to Delfina. Terry-said that approximately
|three years ago Daniel Blizzard and his brothers made a deal to buy Aspen Real Estate from
Vern. As a part of the deal the Blizzards formed a.new company called Aspen Blizzard, and hired
Vern to manage the day to day operations of the business. Aspcn thzard took out a $1 mxlhon

life insurance policy on Vern through New York Life Insurance. T,
-] operated for approximately one year. Aspen Blizzard paid the life 32866 0 00000075(‘-’
to make the payments to Vern for the purchase of the company. Therefore, Vem took the
€ made }

business back from them. Reporiédly, there were hard feelings over the deal, threats wer

1 a b




against Vern, and the Blizzards filed a civil law suit. Since then they have continued to pay the
premium on the life insurance policy.

On 05-29-13 Det. Mallonee, who has been trained in child forensic interviews, interviewed
Adriana’s children. Adriana’s eight year old son said that on Saturday he, his two sisters, his
mother, and his dad, Luis, drove to the country in a small gray car to look for a house to live in.
He said that they went to a big house first where his mom and dad went inside to look at the
house with an old man. The boy said that he and his sisters waited in the car while his parents
looked at the house. Next, they went to a smaller house with the same old man. The boy’s mom
and dad went inside the house with the old man. A short time latct his mom and dad came out of

b

the house, but the old man stayed there.

Adriana’s five year old daughter acknowledged that she and her family had gone shopping on L—G

Saturday, but was not able to convey the details. She did recall that her mom’s friend, Daniel, \Y -

had come to the motel Saturday afternoon. The girl knew Daniel as “Papoy™. The girl said that \W

she had played games on Daniel’s iPhone. Adriana’s three year old daughter was too young to BUT 1ODBUE
ISR

interview affectively.

On 05-29-13 I went to the “Phone Lot” at 1731 S, 1" ST in Yakima. They provided me with the
iPhone that Luis had traded in for his new phone. It was a blue iPhone 4, S/N 012751004002733.
They informed me that Luis had been a repeat customer. I was able to confirm that the iPhone did
not belong to Vern. However, it was suspicious that Luis lied about where he had gotten the
phone. It was also suspicious that Luis would have an iPhone when he was reported to have
trouble paying his rent. One of his friends described having to lend Luis money to buy groceries

to feed the kids.

On 05-30-13 I served a search warrant at the Sunshine Motel, where Luis and Adriana had been
staying. Inside of a garbage bag I found a piece of paper with phone numbers written on it. The
numbers included two numbers for YCSO and the phone number for Det. Engquist, who Adriana
had spoken to about setting up the 1:00 meeting. There was also 8 number listed for “Papoy”
(Danie!’s nickname). The number was listed as (509) 774-6199. NPAC listed that number as
belonging to Level 3 Communications. However, a representative from Level 3 later told me that

the number had been sold to GOGII, Inc.

The manager of the Sunstiine Mote! told me that Adriana had a rich white friend named Daniel,
who would ofien come to visit her. Daniel told the manger that be was.a former employee of
Aspen Real Estate, and was in the proces<of suing them. He said that he was about to come into
a large sum of money, and was going to take Adriana, Luis, and their kids on a cruise to the
Bahamas. The manager showed me a video of Daniel Blizzard walking into the effice with
Adriana, and paying her rent. I later showed the manager and an employee a montage with Daniel

Blizzard in position #3. They both identi{:ed Daniel Blizzard as b 32 866 0 000000751

GOGI, Inc. provides an Application for Applc products, which allows people to send text
messages via their Apple product. I called and spoke to a representative from GOGI, Inc. He

confirmed that they owned both numbers.
b\\—
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On 05-31-13 1 obtained a search warrant for any known life insurance policies on Vern Holbrook
through New York Life. I served the SW on the Yakima Office of New York Life. On 06-17-13 ]
reccived the scarch warrant results. Aspen Real Estate Blizzard III LLC had a $1.58 million
dollar policy on Vern’s life. The preferred phone number for Aspen Blizzard was listed as (509)
654-0283. The WA Office of the Secretary of State’s'Corporations Division had an online data

for the company was listed as Daniel Blizzard. The other two members of the LLC were Daniel’
brothers, George Blizzard & Walter Blizzard.

On 06-18-13 I received a copy of a complaint file from an auditor at the WA Department of
Licensing. The complaint was made by Daniel Blizzard against Vern Holbrook on 01-26-10. On
the complaint form Daniel listed his phone number as (509) 654-0283. NPAC listed that number
as belonging to AT&T Wireless. Daniel alleged that Vemn had mishandled $5,000 in earnest
money. An audit was conducted, but no irregularities were found The complaint file was closed

as of 04-27-11,

On 06-19-13 I spoke to Chantell Walker, the manger of the Lake Aspen Apartments, which is

where Jill Taylor lived. She wanted me to know that both Adriana Mendez and Luis Gomez-

# Monges had been living with Jill Taylor a short time before the attack on Vern. Chantel! did not
know the exact dates that they lived with Jill because they were not on the lease, and were not

supposed to live there, Chantell knew Jill’s phone number to be (509) 731-7055. That matched

the number listed in Spillman. Fonefinder.net and NPAC listed that number as belonging to New

Cingular Wireless, which is a subsidiary of AT&T Wireless.

On 06-20-13 I spoke to Chris Briskey. Chris is Walter Blizzard’s partner in a cell phone store,
and Chris has a daughter with Maria Blizzard, Daniel & Walter's sister. Chris said that on the
first business day after the attack on Vern, Tuesday 05-28-13, Daniel Blizzard came to the phone
store approximately mid-morning. Chris said that Daniel appeared to be stressed out and tired.
He reportedly brought Jill Taylor’s iPhone to the store to have Walter perform minor repairs on
it.

Weeks later Walter gave Chris an iPhone motherboard with a SIM card and old phone body.
Walter asked Chris to install the motherboard into the phone body, and overwrite whatever was
on it with a customer’s iCloud information, so that the customer could have a back-up phone. As
a matter of practice Chris looked at the current programming of the motherboard prior to-
overwriting it. He found that the iTunes account for the motherboard was registered to Jill
Taylor. Chris had worked on Jill's phone in the past, and based on watermarks on the
motherboard he recognized it to be from Jill's phone; He believed that Daniel had brought Jill’
phone to Walter so that Walter could swap out thc motherboard.

Chris placed a different motherboard and SIM card into the phone *_<,
him. Chris said that he found Daniel and Walter’s behavior to be very suspicious in hght of the

attack on Vern, and he wanted me to have the motherboard. On 06-21-13 | met Chris at his store.
He had placed the motherboard into a broken white & black iPhone 3 body. He turned on the

search option. | located a record for “Aspen Real Estate/ Blizzard IIl LLC”. The registered agent
iel's

. 32866 0-000000752
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phone, and showed me the iTunes log-in, which listed jilltaylor509@gmail.com. Chris gave me Mb7

the phone & SIM card, and said that he wanted me to have them. y L’;Q}

Ten SWs for phone & business records have already been written and issued related to this case S -
through Yakima County District Court. On 05-25-13 there was a Yakima County Superior Court {70
ruling, which stated that District-Court SWs are not sufficient to obtain out of state third party | hscysse2g T©
records. This SW, along with a series of others is being written in an attempt 1o comply with the | dNWEXS
new stricter standard, and solidify the work that has gone into this case. —_——

THEREFORE, your affiant prays that a Search Warrant be issued directly to the Sheriff of
Yakima County, Washington, or to any peace officer in the county duly authorized to enforce or
assist in enforcing any law herein, commanding him to search the above-described business, and
to seize any and all of the above described evidence if found and safely keep same and make
return of said warrant within three (3) days, showing all articles seized and the name of any
person or persons in whose possession the same are found, if any, and if no person be found in
the possession of said articles, that the return shall so state.

A?VAF%MMD

SUBSCRIBED AND SWORN to befors me this 2, day of S5/ 2047

) /M“

‘ 50{7-‘-._9._\50_ COMTJUDGE
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May 21, 2014 Letter from
Prosecuting Attorney to Judge Ellofsen



o -
James P. Hagarty

Prosecuting Attorney

Yakima County Prosecuting Attorney's Office
128 North Second Sireet, Room 329
Yakima, WA 98901
Phone: (509) 574-1210 Fax: (509) 574-1211
E-mail: James.Hagarty@co.yakima.wa.us
Web Site: httpy/co.yakima.wa.us/py/

May 21, 2014

Judge David Ellofsen
Yakima County Superior Court

Re: Judge Ruth Reukauf
Dear Judge Ellofsen:
Itis thh great apprehension and concern that I am writing you this letter about Judge Ruth Reukauf.

For reasons unknown to me, it is apparent that Judge Reukauf. dlshku me personally and also members of the
Yakima County Prosecuting Attorney’s Office. I am writing as a result of Judge Reukauf’s recent comments
about replacing Alvin Guzman as the prosecutor on the Holbrook murder case, and further stating that I should
step in and handle the case.". 1 do not understand the reason why Judge Reukauf felt the need to make such a
comment concerning & pending case over which she is presiding This is a multiple defendant case that has been
pending since May 30, 2013, and a change of prosecutors would be unusual as well as problematic. However,
in giving it greater thought, and considering her conduct towards the Prosecuting Attorney’s Office over the last
several years, I conclude that it was a part of her continuing attack on the Prosecuting Attorney’s Office based
on her bias and prejudice and efforts to discredit my office.

Judge Reukauf has been assigned or taken most of the high profile murder cases. This situation recently
resulted in delaying an ongoing trial so she could do a hearing in the Holbrook case. While it was only for one
day, it is still extended the trial time and resulting in gaps in the juror’s service time. Why did she take the
second trial, knowing she had a hearing coming up on the murder trial? Are there no other judges who could
have handled the other trial?

In-the recent multiple defendant case handled by Troy Clements, several concems and issues arose. Judge
Reukauf excluded clearly relevant gang evidence, despite having affidavits from the victims indicating it was
gang related; and a body of case law that clearly established the relevance and admissibility of the evidence.
When asked to reconsider her decision, made it clear that she would not consider the State’s additional briefing
and materials, basically indicating, without argument, that she would not changc her mmd Additionally, she

took great efforts to go after Mr. Clements, a fact which was comme32 866 0 0000008 33ho
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indicated that it was clear she had it in for Mr. Clements and was not hiding the fact. Judge Reukauf
determined which potential jurors would have private interviews, then performed the majority of questioning of
those jurors. Her questioning of potential jurors favorable to the State was more extensive than those with
opinion less favorable or neutral. Basically the Judge created a ‘““cause” challenge for the defense. Other
potential jurors whose questionnaire’s indicated a negative opinion of the State were not questioned. One in

particular indicated he was with the ACLU and expressed a very strong negative opinion against the State. He
was not selected for private interview, when he most certainly should have been.

In State v. Holbrook, a four defendant murder, the Judge ordered the State to review approximately 33, 000
pages of phone records, and advise defense counsel what specific items were to be used at trial. This request
came from Pete Mazzone and Rick Smith. Mr. Guzman pared it down to 150 pages, however, defense counsel
has again objected, and asked that it be more specific. Instead of initially asking the requesting parties
(Mazzone and Smith) to establish a basis for the Court to grant that request, the Judge shifted the burden onto
Mr. Guzman to give her authority not to so order. It is not the State’s obligation to establish why admissible,
relevance evidence should not be stricken or limited, but rather for defense counsel to establish what authority
the Court has to so. We have complied with our discovery obligation, but Judge Reukauf continues to demand
the State comply with the requést of défense counsel. Judge Reukauf has permitted Mazzoric to file multiple
brief associated with his motion to suppress without comment or taking control over the briefing. Judge
Reukauf has allowed Smith to participate and argue suppression of evidence, despite not filing any motion in
his case, or any other pleading adopting the brief of other counsel.

Judge Reukauf has made public statements that she does not like Deputy Prosecutor Sam Chen, Ken Ramm and
Duane Kanittle, but still takes every murder case they are involved in. This personal dislike has no place in the
criminal justice system, and has clearly influenced her decisions in their cases. Judge Reukauf should recuse
herself from any case involving these prosecutors because an open and clear bias and dislike of those
prosecutors. To date she has not seen fit to do so. I question why, as it is no secret that she dislikes these
attorneys. .

In State v, Elledge, Judge Reukauf exhibited the above described animosity towards Sam Chen. She bent over
backwards to facilitate every request of Mr. Smith. When Smith would make comments about the victim and
the State’s witnesses, Judge Reukauf would not permit Mr. Chen to respond. Despite both financial and
physical hardship, Judge Reukauf ordered the victim to travel from the west side for an interview requested by
Smith. Of greater concern are her unsolicited comments about plea negotiations without knowledge of the
details of the negotiations, and the negative impact the comments had on the case. At one point, the parties
indicated there were discussions about resolving the case other than as a strike offense. Judge Reukauf without
invitation or necessity indicated to the defendant — so assault 3, 5 year maximum and with credit for time served
you will be out. However, this was not what was being discussed. As a result, the negotiations became more
difficult because the defendant kept going back to what Judge Reukauf had said. There was no reason for her to
have said anything, no reason for her to be part of the negotiations, and the end result was that she interfered
with negotiations, almost to the degree that it didn’t get done. Such unsolicited and unnecessary comment was
not an isolated incident, but rather a regular, ongoing and persistent pattern of conduct for Judge Reukauf.

In State v, Harper, the Judge showed a clear and obvious bias against Ken Ramm. This case also involved Pete
Mazzone, and as in the Holbrook case, Mazzone was given wide latitude and when he ranted and raved and
made requests, Judge Reukauf routinely granted those. Mazzone complained he had not received discovery,
and the State showed he had. But he continued to complain, and Judge Reukauf ordered that the State Bate
stamp all discovery so Mazzone could be sure he had it all. Again, Judge Reukauf accepted Mazzone's
statements about discovery and immediately chastised the State and M» Pemm AMavzana had all the discovery,
but Judge Reukauf gave no credence to the State. There were numb 32866 0-000000834 cases
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pending and being handled by Mr. Ramm at the time Harper was pending. At one point, Judge Reukauf decided

to move the homicides cases by scheduling them one after another. This occurred at the same time Mr. Ramm

was getting pressure from Judge Reukauf on discovery issues in Harper, but could not address because he had

been scheduled to do back to back homicide cases by Judge Reukauf, who also presided over all the cases, This
action limited Mr. Ramm’s ability to address the discovery issues. As a result, Judge Reukauf sanctioned Mr.
Ramm in an amount four times the sanction imposed on any other attorney during the period I have been
prosecutor. Many attorneys have engaged in more egregious conduct, but never received a sanction. I agree

Mr. Ramm should have asked for help, but the issue is why Judge Reukauf found it necessary to knowingly put

Mr. Ramm in that position and then monetanly sanction him, a remedy very seldom if ever used by Judge

Reukauf or any other judge. Again, it is clear that her dislike of Mr. Ramm influenced her actions in that case. o

Although there are more examples, I want to conclude by noting the decision of Judge Reukauf in the Harper
cases with respect to the State’s motion to revoke the plea/cooperation agreement. Judge Reukauf issued a
written opinion denying the motion. The first two pages outline her posmon and thought process. While we
believe it flawed and in error, we understand her position. However it is the rest of the opinion that shows her
bias. The balance of the opinion was unnecessary for the decision, which she candidly admits in the opinion.
She reaches conclusions about the evideace, without benefit of testimony, and ecach: conclusion is weighed
against the State. She then attacks the prosecutor’s office by saying our reliance on the witnesses and evidence
in seeking a breach was “unconscionable.” She reaches evidentiary and credibility conclusions all without
benefit of a hearing in which the State could present evidence in support of breach. Clearly this conduct was
improper and certainly exceed the bounds of appropriate judicial conduct. It was an unprecedented, and
significant personal attack on the Prosecuting Attomey's Office arising from clear bias and prejudice against the
office. Judge Reukauf took great pain to turn this motion against the prosecutors and make unnecessary and
untrue allegations against the prosecutor, because of her bias, and her own opinion about this case. She overstep
her authority and entered a realm of personal bias and opinions and made rulings clearly based on bias, rather
than in an appropriate judicial role..

Judge Reukauf concludes that by saying "..due to the tortured procedural history, which is extremely
troublesome,to this Court, it only emphasizes a continued pattern of conduct on behalf of the State that has
deprived this community and Mr. Harper of the closure they deserved.” This rather pointed attack was based on
Judge Reukauf’s own personal opinion of the evidence, which was never subject to a hearing, but simply
allegations made by Pete Mazzone, and clearly not reflective of the real source of the failure of this case. The
identity and statements of crucial witnesses were not disclosed to the State until trial had commence, all of
which changed the State’s case and the State’s ability to prove the necessary elements. Physical evidence of
vehicles entering and leaving the housing development during the period before and after the homicides was
seized, but later returned to its owner without copies made. It was later destroyed. Jail calls between Harper
and his attorney were listened to by the Sheriff’s Office, without knowledge of the Prosecutor’s Office.

Pursuant to the recent Fuentes case, this conduct was fatal to our prosecution, regardless of any other issue. The
State may have made some errors, but there was no continued pattern of conduct which deprived the community
and Mr. Harper of a fair trial as asserted by Judge Reukauf, It was the extremely poor investigation done by the
Sheriff’s Office, the failure to provide discovery by the Sheriff’s Office and the Sheriff’s Office ‘s violation of
the defendant's rights are what caused this terrible result. But Judge Reukauf won’t accept that, but rather must
places blame on the Prosecutor’s Office and publicly attacks my office, something she has done and continues
to do now.

Judge Reukauf has a bias and prejudice against the Yakima County Prosecuting Attorney’s Office, and that bias
and prejudice has and continues to make it impossible for the State to get a fair trial with her as Judge. Judge
Reukauf does not conceal her bias and prejudice, which has been observed and natad hv mnltinle dafens

32866 0-000000835



O 0 N N W AW N -

NN N NN N = et s s md et et e ek e
L Hh W N = O VvV 00NN NN W N - O

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION THREE
THE STATE OF WASHINGTON, )
) Case No. 328660
Respondent, )
vs. )
) PROOF OF SERVICE
DANIEL BLIZZARD )
)
Petitioner. )
)

1, Aleshia Cooke, hereby certify that the following information is true and correct:
That the original pleading of the foregoing document entitled “Motion for Discretionary
Review” was filed electronically at the Court of Appeals, Division 11, Spokane, on the 30"
day of September, 2016. And further, that a true and correct copy of the foregoing pleading
was served by Email and U.S. First Class Mail, correct postage paid, on the following parties
on this 30" Day of September 2016:

(Via Email and U.S. First Class Mail)

Yakima County Prosecuting Attorney’s Office
Tamara Hanlon

128 N. 2™ Street Rm. 329

Yakima, WA 98901

tamara.hanlon@co.yakima.wa.us

MAZZONE LAW FIRM, PLLC
i - 3002 Colby Avenuc, Suite 302
Proof of Service - | Evernt Wh 58201
Tel (425) 259-4989
Fax (425) 259-5994
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(Via U.S. First Class Mail ONLY)
Daniel Blizzard, DOC# 378371
Clallam Bay Corrections

1830 Eagle Crest Way

Clallam Bay, WA 98326

Dated: This 30" Day of September, 2016.

Qo M e

Aleshia Cooke, Paralegal

Proof of Service - 2

MAZZONE LAW FIRM, PLLC
3002 Colby Avenue. Suite 302
Everett, WA 98201
Tel (425) 2594989
Fax (425) 259-5994




