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L Identity of Petitioner.

Erick Walker, appellant, asks this Court to grant his
Petition for Review.
1L Citation to Court of Appeals Decision.

The Court of Appeals, Division I, issued its unpublished
opinion affirming the convictions on September 6, 2016. Mr.
Walker filed a motion to reconsider which the Court of Appeals
denied on September 30, 2016.

IIL Issues Presented for Review.

Mr. Walker seeks review of two issues previously raised:
1) whether the trial court violated Mr. Walker’s right to a fair
trial when it allowed Det. Wells to give his opinion,
accompanied by staged photographs, that the State’s theory of
how the shooting of M.C. occurred was feasible; and (2)
whether the trial court abused its discretion and violated his
Sixth Amendment right to cross-examine Brian Smelser, the
State’s criminalist, when it improperly limited questioning by

defense counsel.



IV. Grounds for Accepting Review
RAP 13.4(b) reads in relevant part:

(b) Considerations Governing Acceptance of Review. A
petition for review will be accepted by the Supreme
Court only:

(1) If the decision of the Court of Appeals is in
conflict with a decision of the Supreme Court; or

(2) If the decision of the Court of Appeals is in .
conflict with a published decision of the Court
of Appeals; or

(3) If a significant question of law under the
Constitution of the State of Washington or of the
United States is involved.

Mr. Walker maintains that this Court should grant review
under each of these subsections for reasons set out more fully in
section V1.

V. Statement of the Case'
Between about 11:15 PM on June 1, 2013 and 7:00 AM

on June 2, 2013, person or persons fired gunshots in six

different areas of Snohomish County. The first shot struck and

' For purposes of the Petition for Review only those portions of the record
relevant to the issues raised in this Petition will be included in the
Statement of the Case.



killed MC, a teenage girl who was walking with her friends on
a dark country road near Lake Stevens. Shots also were fired at
3 homes and a car in the Lake Stevens neighborhood between
1:17 AM and 7:00 AM. (RP 496, 601, 569, 590) About 5 shots
were fired on 56™ Ave. NE, Marysville shortly before 2:00 AM.
Four shots struck cars, with the fifth shot going through the
second floor window of the Cavanaugh residence. (RP 730,
732, 734) Police recovered bullets from all of the shootings
with the exception of the shooting of MC and the bullet that hit
the Cavanaugh residence. The only other trace evidence
recovered by the police came from 56" Ave. N.E. After hearing
the gunshots Chris Johnson looked out from the Cavanaugh
residence and saw an older, light colored 4 door sedan strike a
gold Saturn parked on the street. (RP 780, 784) The police
recovered a black paint chip from the Saturn and pieces of
plastic from the ground by the Saturn. (RP 816-20) No trace

evidence was recovered from the scene of the homicide.



The police sent the bullets and trace evidence to the
crime lab. Criminalist Brian Smelser examined the ballistics
evidence. He concluded that 4 of the recovered cartridges were
fired from one of two Ruger Blackhawk revolvers recovered
from Walker’s home while the other 4 recovered cartridges
were fired from a second Ruger revolver also recovered from
Walker’s residence. (RP 2113) He testified at trial to his
opinion stating that the conclusions were to “a reasonable
degree of scientific certainty.” (RP 2111-12). When the defense
attempted to cross-examine him about mistakes that he had
made while working in the crime lab the State objected and the
Court sustained the objection. (RP 2156)

On August 14, 2013, the police, pursuant to a court order,
drove Mr. Walker’s Pontiac G6 to the location at which MC
was shot. Detective Lewis drove Mr. Walker’s vehicle while
various actors portrayed MC and her friends standing on the
side of the road. The State photographed the re-enactment in

which Detective Lewis, seated in the driver’s seat of the Pontiac



G6, pointed a handgun out the passenger side window of the -
vehicle and in the direction of a person portraying MC. The
exhibits, 254, 255, 257-62°, also showed various mechanic
devices to illustrate how a shot fired from the gun held by Det.
Lewis would have left a wound consistent with that suffered by
MC.

Over defense objection (RP 1717) Det. Wells was
allowed to give his opinion of the feasibility of the State’s
theory: that the shot that struck and killed MC was fired by
Walker, with his Ruger revolver and from his car. (RP 1734-
38) The opinion was not based on facts, but on assumptions
made by Det. Wells. As he testified:

Q. It was clear to you when you went out on
August 14, 2013, to do this demonstration that
the exact location of Ms. Conley when she was
shot was unknown, is that right?

A. Is your question as to her exact location was

- unknown?

Q. Yes.

A. That's correct.

2 Although the exhibits were admitted for illustrative, rather than
substantive purposes, (RP 1741) appellant maintains that their admission
was error and extremely prejudicial to the defense.



Q. Her exact orientation relative to the roadway
was unknown?

A. That's correct.

Q. That the demonstration was in no way intended
to represent her known position or orientation?

A. That's what I wrote, yes.

Q. Rather, this endeavor was an attempt to see if a
shot from Walker's vehicle was plausible or
possible based on the information known to
you?

A. That's right,

RP 1768-9.
The prosecution was quite clear in announcing why it
was offering this evidence telling the Court:
MR. STEMLER: Your -Honor, we have had
testimony that we have heard for foundation for this,
in addition to what Detective Wells has to say. 1
think this is important for the jury to see it is

possible to have this shot fired from this car given
the information that we have,

Det. Wells created this re-enactment knowing that he
could not establish MC’s anatomical orientation at the time the
bullet struck her; that his measurements were approximations;

that he did not know vehicle positioning or angles (RP 1755).



VI. Argument

A. The Court of Appeals committed error when it
improperly expanded the scope of the Supreme
Court’s decision in State v. Finch, 137 Wn.2d
792,975 P.2d 967 (1999). Its decision also
conflicts with the published decision in State v.
Stockmyer, 83 Wash. App. 77, 920 P.2d 1201
(1996).

It was error, and an abuse of discretion, for the Court to
allow Det. Wells to testify to his opinion of how the shooting of
MC might have occurred. Under ER 702, the court may permit
“a witness qualified as an expert” to provide an opinion
regarding “‘scientific, technical, or other specialized knowledge”
if such testimony “will assist the trier of fact.” The two key
criteria for admission of expert testimony are a qualified

witness and helpful testimony. State v. Cauthron, 120 Wn.2d

879, 890, 846 P.2d 502 (1993), overruled in part on other

grounds by State v. Buckner, 133 Wn.2d 63, 941 P.2d 667

(1997).
This testimony does not satisfy ER 702 for a number of

reasons: (1) Det. Wells did not possess the expertise required by



the rule; he failed to establish the qualifications necessary' to
give an expert opinion; and (2) Det. Wells was not providing an
opinion that would assist the trier of fact to understand the
evidence or to determine a fact in issue as his opinion was not
based on facts, but rather on speculation. Conversely if the
State did introduce sufficient facts through the testimony
admitted by the females walking with MC at the time of the
shooting, together with the testimony of the medical examiner
and the officers who processed the scene of the crime, the jury
was in as good a position as Det. Wells to determine whether
the shot possibly could have been fired by a Ruger revolver
from the Pontiac G6. An expert opinion was neither required
nor necessary. Finally, the manipulation by those producing the
photographs to corroborate the State’s theory of the case was
far from “‘substantially similar” to that which occurred on the
night in question. The Court should not have permitted the State
to introduce photos of what possibly may have happened that

were not based on “known facts.”




Petitioner maintains that the Court of Appeals, while
citing Finch as authority to affirm the trial court’s decision,
really is expanding Finch well beyond its holding. This Court
should accept review to determine whether it is a proper
application of Finch for the trial court to admit expert testimony
and accompanying corroborating exhibits simply to show that a
party’s theory of the case is feasible. In Finch the Court found
that the State had satisfied the requirement that the exhibit be
substantially similar to the facts of the case. There the State
filmed what it contended was visible to a person standing where
Finch was standing when the shots were fired. The State knew
approximately where Finch was standing. It used that location
to position the camera. The State knew v?here the officers were
standing and placed them accordingly. The State knéw the
lighting conditions, but elected to be even more cautious by
using poorer lighting than existed on the night in question. And,
the video admitted into evidence failed to show the officers

thereby favoring the defendant. First and foremost, Finch stands



for the proposition that the exhibit must be substantially similar
to the facts introduced at trial. As stated by the Court:

The use of demonstrative evidence is encouraged
when it accurately illustrates facts sought to be
proved. Jenkins v. Snohomish County PUD No.1,
105 Wn.2d 99, 107, 713 P2d 79 (1986).
Demonstrative evidence is admissible if the
experiment was conducted under substantially
similar conditions as the event at issue. Jenkins,
105 Wn.2d at 107. Determining whether the
similarity is sufficient is within the trial court's
discretion and the decision will not be disturbed on
appeal absent an abuse of discretion. Id.; see also
DiPangrazio v. Salamonsen, 64 Wn.2d 720, 727,
393 P.2d 936 (1964); State v. Stockmyer, 83 Wn.
App. 77, 85, 920 P.2d 1201 (1996). If the
similarity is sufficient to justify admission, any
lack of similarity goes to the weight of the
evidence. Id.; see also State v. Rogers, 70 Whn.
App. 626, 633, 855 P.2d 294 (1993); Kramer v. J.I,
Case Mfg. Co., 62 Wn. App. 544, 555, 815 P.2d
798 (1991); Jones v. Halvorson-Berg, 69 Wn. App.
117, 126, 847 P.2d 945 (1993).

State v. Finch, 137 Wash. 2d at 816.

But if Finch stands for the proposition that a party should
be allowed to admit demonstrative exhibits, be they called “re-
enactments, experiments, or something else,” to portray to the

jury that its theory of the case is feasible, the “substantially

10



similar” standard is all but abandoned. Nothing could be better
exemplified than a close look at how the State filled in the
blanks in this case to come up with a scenario that was
consistent with its theory of the case.

In the case at bar most of the facts surrounding the
shooting of MC were unknown. To comport with the State’s
theory of the case the police had to place the car in a certain
position (while it was not known if the shot came from a car, if
one assumes that it did the car’s exact position on the road was
unknown), the officer had to hold the gun so that its barrel was
pointed at the actress portraying MC at a specific angle (though
the caliber of the gun and the length of the barrel, handgun or
rifle, that fired the shot that struck MC was unknown) and stage
the actress in an anatomical position that would get the wound
path to line up with that described by the medical examiner.
Det. Wells admitted, and Dr. Adams, the medical examiner who
conducted the autopsy, corroborated that it was impossible to

determine the position of the gun that fired the shot that struck

11




MC. There were simply too many unknown variables to allow
anyone to opine to any degree of certainty her anatomical
position when the bullet struck her. (RP 1866-72) If her
anatomical position was unknown, the position of the gun
relative to her body also remained unknown. Finally, the
photographic exhibits were well lighted while the shooting
occurred on a very dark rural road.

Judge Wynne abused his discretion when he found the
exhibits to be substantially similar to the facts introduced at
trial and the Court of Appeals erred when it expanded the
holding in Finch to justify the admission of the exhibits.

In its decision the Finch Court distinguished the Court of

Appeals decision in State v. Stockmyer, 83 Wash. App. 77, 920

P.2d 1201 (1996), on the bases that (1) it concerned a re-
enactment, as opposed to what Finch could see, and (2) the
video was not substantially similar to the facts of the case.
Finch at 817. The Court of Appeals also rejected Mr. Walker’s

argument that Stockmyer was authority that supported his

12



assignment of error. But the Court of Appeals decision in the
case at bar purports to allow into evidence testimony and
exhibits, not based on similar facts, but to support the party’s
theory of the case. The video in Stockmyer was no less similar,
and arguably more similar to the facts, than were the photos
admitted against Mr. Walker. Certainly the defendant in
Stockmyer was offering the video to support his theory of the
defense. The Court of Appeals decision summarily rejects
Stockmyer’s analysis of the inadmissibility of demonstrative
exhibits while expanding Finch well beyond its holding. Mr.
Walker maintains that the decision in Stockmyer, as interpreted
in Finch, supports his contention that the trial court erred when
it admitted Det. Wells’ testimony and the photographic
exhibits.

With developments in technology making the use of
imagery more and more prevalent in trials, this Court should
closely examine whether presenting jurors with emotionally

charged images simply to support a party’s theory of the case

13



furthers the ends of justice or prejudices the accused to the
extent that he is denied a fair trial. This Court should accept

review and address whether Finch and Stockmyer are to be

interpreted as broadly as was done by the Court of Appeals.

B. The Court of Appeals decision approving a
significant limitation of the scope of cross-
examination of a crucial prosecution witness
involves an important question of constitutional
law.

With no eye-witnesses to the crimes and no admission by

Mr. Walker that he fired the shots that formed the basis for the
charges brought by the State, the State’s case rose or fell on its
forensic evidence. The most crucial forensic evidence offered
by the State came from criminalist, Brian Smelser, who testified
that the bullets recovered from the various crime scenes had
been fired by Mr. Walker’s revolvers. If the jury doubted Mr.
Smeler’s testimony the likelihood that it would convict Mr.
Walker was extremely small.

To highlight some of the potential problems with Mr.

Smelser’s work, the defense attempted to challenge Mr.

14



Smelser’s proficiency as a criminalist. Prior to Mr. Smelser’s
testimony the defense had elicited that it was standard
procedure for the results of forensic work to be checked by
another criminalist working in the lab. The “peer review” serves
as quality assurance for the work done by the first criminalist.
While Mr. Smelser claimed that his work had been peer
reviewed, the State did not produce the criminalist that
allegedly reviewed Mr. Smelser’s work. The jury had only the
word of Mr. Smelser on which to rely.

To call into question Mr. Smelser’s credibility and
proficiency the defense wanted the jury to know that Mr.
Smelser had made mistakes in his work as a criminalist. Past
mistakes, together with a lack of testimony from anyone who
had “peer reviewed” his work in this case, would allow the
defense to argue that the jurors should doubt his testimony.
Following up on testimony elicited by the State during its direct
examination relating to Mr. Smelser’s earlier work in the crime

lab, the defense sought to question Mr. Smelser about that

15



work, asking him whether he had made mistakes in his work in
the lab. The State objected when defense counsel asked Mr.
Smelser about mistakes. In a hearing conducted outside of the
jurors’ presence the »defcnse offered material that documented
mistakes made by Mr. Smelser while working in the DNA
section of the crime lab. The Court sustained the State’s
objection and refused to allow the defense to pursue this line of
questioning. This ruling was an abuse of the trial court’s
discretion and thwarted Mr. Walker’s attempts to adequately
and effectively confront Mr. Smelser.

Cross-examination is one of the fundamental
Constitutional rights guaranteed to a person accused of a crime
by the State and Federal Constitutions’. It allows defense
counsel to challenge that which the witness said during direct
examination. The more crucial the witness’s testimony is to the
prosecution the more latitude should be given to defense

counsel in an attempt to neutralize the witness’s testimony.

3 United States Constitution, Amendments 6 and 14 and Washington State
Constitution, Article I, sections 3 and 22, Amendment 10.

16



Confrontation means more than being allowed to confront the
witness physically.

"The main and essential purpose of confrontation is

to secure for the opponent the opportunity of cross-

examination. The opponent demands confrontation,

not for the idle purpose of gazing upon the witness,

or of being gazed upon by him, but for the purpose

of cross-examination, which cannot be had except

by the direct and personal putting of questions and

obtaining immediate answers." S5 J. Wigmore,
Evidence § 1395, p. 123 (3d ed. 1940)

Cross-examination is the principal means by which the
believability of a witness and the truth of his testimony are
tested. Subject always to the broad discretion of a trial judge to
preclude repetitive and unduly harassing interrogation, the
cross-examiner is not only permitted to delve into the witness'
story to test the witness' perceptions and memory, but the cross-
examiner has traditionally been allowed to impeach, i.e.,
discredit, the witness. A more particular attack on the witness'
credibility is affected by means of cross-examination directed
toward revealing possible biases, prejudices, or ulterior motives

of the witness as they may relate directly to issues or

17



personalities in the case at hand. Davis v. Alaska, 415 U.S. 308,

315-17, 94 S. Ct. 1105, 1110 (1974). Confrontation problems
arise when cross-examination restrictions "effectively
emasculate the right of cross-examination itself." Smith v,
Mlinois, 390 U.S. 129, 131, 88 S. Ct. 748, 19 L. Ed. 2d 956
(1968)).

In the case at bar Mr. Smelser, employed by the State,
was asked to prioritize and expedite his comparison of the
bullets recovered to the revolvers seized from Mr. Walker’s
home. Materials were hand delivered to the crime lab to be
examined immediately. (RP 2127) He knew that this was an
extremely high publicity case and that it had been weeks since
the shootings occurred. One can only imagine the pressure he
felt to help the police solve this crime. What could be more
important to the jury’s function of determining the weight to
give his opinions, especially without the testimony of any other
criminalist who reviewed his work for the jurors to consider,

than his proficiency in the crime lab? Prohibiting defense

18



counsel from cross-examining Mr. Smelser on the mistakes that
he had made in the crime lab effectively eviscerated cross-
examination and undermined the defense theory of the case:
that Mr. Smelser’s opinions were suspect.
VII. Conclusion

This Court should accept review of Mr. Walker’s case.
The decision of the Court of Appeals improperly interprets

State v. Finch to the issue raised by Mr. Walker in his direct

appeal. Its decision conflicts with the decision published in

State v. Stockmyer. This Court should hold that it is improper

to admit opinion evidence and supporting exhibits solely to
show that prosecution’s theory of the case is possible. Guidance
from this Court on distinguishing between demonstrative
exhibits that are substantially similar to the facts of the case and
those offered based on speculative inferences is necessary to
assist the trial court in properly ruling on admissibility.

This Court should also accept review to address the

permissible scope of cross-examination, a most important

19



constitutional right. When the testimony of a witness, especially
an expert witness, is crucial to the prosecution’s case, latitude
must be given to defense counsel on cross-examination. Only
through vigorous cross-examination can the jury make an
informed decision of thé weight to be given to the expert’s
opinion.

DATED THIS o 7 DAY OF CXiz49F |, 2016.

S Do

MARK D. MESTEL, WSBA# 8350
Attorney for Appellant
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VIII. CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Petition for
Review was served upon the following by United States Postal

Service, addressed to:

1. Court of Appeals 2. Snohomish County Prosecutor
Division One 3000 Rockefeller Ave
600 University Street M/S 504
One Union Square Everett, WA 98201

Seattle, WA 98101

3. Erick Walker, DOC#382362
Washington State Penitentiary
1313 North 13™ Avenue
Walla Walla, WA 99362

DATED this 27 day of _OCfola~ , 2016.

Brandy L. Elfis, Legal Assistant
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, )
) No. 73440-7-1
Respondent, )
) DIVISION ONE
V. )
)
ERICK WALKER, ) UNPUBLISHED OPINION
)
Appellant. ) FILED: September 6, 2016

SPEARMAN, J. — Erick Walker chalilenges his conviction of four counts of
first degree assault, five counts of drive by shooting, and first degree
manslaughter. He argues that the trial court erred in admitting his custodial
statements. Walker also argues that the trial court erred in denying his motion to
suppress evidence obtained from the execution of search warrants, limiting his
cross examination, admitting demonstrative evidence, and allowing the jury to
consider the charge of first degree murder. Finding no e?ror. we affirm.

EACTS

Ten shots were fired in Lake Stevens and Marysvilie on the night of June

1-June 2, 2013. One of the shots struck and killed M.C. as she was walking on

the side of the road with severat friends: The other shots were fired into homes
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and parked cars. People were home and lights were on at each of the houses
that were shot.

Several witnesses believed the shots were fired from a car. The girls
walking nearest M.C. stated that the shot was fired from a passing car. The girls
described the car as black or gray. One of the girls saw a flash from the
passenger side window.

in Marysville, one witness reported seeing a dark car pass slowly by his
house shortly before a shot was fired. Another witness heard gunshots, dropped
to the floor, and looked through a screen door. He saw a car backing away from
a parked Saturn. The Saturn was rocking and appeared to have just been hit.
The other car drove away. From paint transferred in the collision, investigators
determined that the car that struck the Saturn was black. Broken car parts
collected at the scene appeared to be from the headlight of the striking car.

Police initially recovered five bullets from the shéotings, three from Lake
Stevens and two from Marysville.! They did not recover the bullet that killed M.C.
No bullet casings were recovered from any of the sites.

Analysis of the recovered bullets determined that they were all .30 carbine
caliber, a relatively uncommon ammunition usually fired by Ruger Blackhawk
revolvers, M-1 carbine rifles, or M-1 Enforcer handguns. An analyst concluded
that the same gun fired all three of the bullets recovered from the Lake Stevens

sites and that the same gun fired both of the bullets recovered from the

' The police later recovered three more bullets and a partia! bullet and submitted these
for analysis.
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Marysville sites. But the analyst could not conclusively determine if all of the
bullets had been fired by the same gun or if two different guns had been used.

A poiice officer contacted the local Cabela's Sporting Goods store. He
learned that the store had sold twelve of the relevant type of gun in about the
past year. Walker was one of the people who had purchased a .30 carbine
caliber gun at Cabela’s. Police obtained a list of .30 caliber handguns registered
with Washington State. Walker was on the State register as the owner of a
Blackhawk. The Department of Licensing listed Walker as having an address
less than half a mile away from the site of the Marysville shootings. A search of
car registries revealed that Walker owned a black car, a 2006 Pontiac G6.

Officers located Walker's Pontiac G6 at a parking lot and observed that
one of the headlights had recently been replaced. Behind the new headlight, the
car's front panel was damaged and had paint transfer consistent with the
accident with the Saturn.

Police obtained a warrant to arrest Walker and a warrant to search his
home and car. In a custodial interview, Walker told detectives that on June 1 he
went to The frishmen Pub in Everett after work. He gave different accounts of
where else he went that night, but eventually said that after leaving the pub he
drove around Lake Stevens, visited a friend, and went to Marysville. Walker
stated that he was the only one who had driven his car recently. He told the
detectives that he owned firearms and that he was the only one who had fired

them.
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In executing the search warrant on Walker's home, officers found live .30
carbine caliber ammunition, spent shell casings, and two Ruger Blackhawks.
Forensic analysis determined that all of the recovered bullets had been fired from
Walker's guns, four from the older model Blackhawk and four from the newer
model.

Detectives leamed that Walker's father had replaced the headlight on
Walker's car. The father had saved the damaged headlight and gave the part to
police. The pieces of headlight recovered at the site of the hit and run were from
Walker's car. The paint on Walker's car matched the paint transferred onto the
Saturn.

Police obtained a surveillance video from a stretch of road near M.C.'s
shooting. The video shows a group of girls walk by shortly after 11:00 p.m. At
11:12 p.m,, the video shows a dark colored car drive the same stretch of road in
the opposite direction. The dark car makes a U-turn and returns in the direction
the girls were walking. Forensic video analysis determined that the car on the
surveillance video was consistent with a 2006 Pontiac G6 and inconsistent with
all other models of cars analyzed.

The State charged Walker with four counts of first degree assault, five
counts of drive-by shooting, and first degree murder. He was convicted as
charged for the assaults and drive-by shootings. The jury could not reach a

verdict on first degree murder but found Walker guilty of first degree

manslaughter.
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DISCUSSION
Custodial Statements

Walker first argues that detectives obtained his custodial statements in
violation of Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694
(1966) and the trial court erred in denying the motion to suppress those
statements.

A person who undérgoes custodial questioning has the right nbt to

incriminate himself. State v. Radcliffe, 164 Wn.2d 900, 905, 194 P.3d 250 (2008)

(citing Miranda v. Arizona, 384 U.S. at 461). The State has the burden of
showing, by a preponderance of the evidence, that a suspect understands his
rights and has voluntarily waived them. Id. at 905-06 (citing Edwards v. Arizona,
451 U.S. 477, 482, 101 S.Ct. 1880, 68 L.Ed.2d 378 (1981)). The trial court's

unchallenged findings of fact are verities on appeal. State v. Broadaway, 133

Whn. 2d 118, 131, 942 P.2d 363 (1997). We review the trial court's challenged
findings of fact for substantial evidence and its conclusions of law de novo. State
v. Garvin, 166 Wn.2d 242, 207, P.3d 1266 (2009).

The unchallenged findings of fact establish that Walker made no

statements prior to his arrival at the sheriff's office. At the Sheriff's Office,

Detective Pince read Walker his Miranda rights. After Pince read the Miranda
warning, Walker asked “Well, is there an attorney present?” CP at 400-01; see
Verbatim Report of Proceedings (11/14/2013) at 36. Pince replied that there was
not, that he could get one, and that it would take a little while for an attorney to

arrive. CP at 400-01. Walker then asked the detectives what this was about. Id.
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The detectives replied that they wanted to explain but they needed to know
Walker's decision as to whether he wanted to speak to them or not. Id. Walker
said he was willing to talk to the detectives and agreed to a recorded interview.
Id. Pince turned on the tape recorder and re-advised Walker of his rights. Id.
Walker stated that he understood his rights and wanted to talk to the detectives.

Id. Walker signed the Miranda waiver. |d. See Ex. 167. The detectives did not

make any threats or promises that induced Walker to speak. Id.

The trial court concluded as a matter of law that Walker waived his rights
knowingly and voluntarily, that he did not unequivocally request an attorney, and
that the detectives did not act improperly in trying to determine whether Walker
waived his rights before engaging in conversation. CP at 402-03.

Walker argues that the trial court erred in concluding that he did not

unequivocally invoke his right to an attorney. App. Br. at 32. To invoke a Miranda

right, a suspect must make an unequivocal request. In re Pers. Restraint of

Cross, 180 Wn.2d 664, 682, 327 P.3d 660 (2014) (citing Miranda, 384 U.S. at

473-74). An invocation of Miranda rights is unequivocal if a reasonable officer in

the same circumstances would understand it as an assertion of the suspect's

rights. Id. (citing Davis v. United States, 512 U.S. 452, 459, 114 S.Ct. 2350, 129

L.Ed.2d 362 (1994)). Police are not required to clarify whether the suspect
intends to assert the right. Id.

Washington courts have found an unequivocal assertion of the right to
counsel where the suspect stated that he needed an attorney or had to speak

with his attorney. State v. Nysta, 168 Wn. App. 30, 41-42, 275 P.3d 1162 (2012)



No. 73440-7-117

(holding that “| gotta talk to my lawyer” was an unequivocal request for an
attorney) (quoti'ng Connecticut v. Barrett, 479 U.S. 523, 529, 107 S.Ct. 828, 93
L.Ed.2d 290 (1987)); State v. Pierce, 169 Wn. App. 533, 544, 280 P.3d 1158
(2012) (holding that “'| need a lawyer. I'm gonna need a lawyer because it wasn't
me” was an unambiguous invocation of the right to an attorney). But merely

mentioning an attorney does not invoke the right. Radcliffe, 164 Wn.2d at 907-08

(citing Davis, 512 U.S. at 455) (holding that the statement “maybe [l] should
contact an attorney™ was equivocal and did not invoke the suspect's Miranda
rights); State v. Gasteazoro-Paniagua, 173 Wn. App. 751, 755, 294 P.3d 857
{2013) (holding that “l guess I'll just have to talk to a lawyer about it” wés an
equivocal statement).

Walker made only one reference to an attorney during his custodial
interrogation. When advised of his right to counsel, he asked “Well, is there an
attorney present?” VRP (11/14/2013) at 36. Walker's question requested
information about whether there was an attorney on the premises. The detective
responded to this request by informing Walker that there was not an attorney
present, that the detective could get one, and that it would take a little while for
an attorney to arrive. Walker made no further reference to an attorney. We
conclude that Walker did not unequivocally assert the right to counsel.

Walker argues, however, that his case is analogous to several federal and
out of state cases in which the suspect asked “Can | have a lawyer?” See, e.q.,
United States v. Lee, 413 F.3d 622, 626 (7th Cir. 2005) (holding that the question

“Can | have a lawyer?'” was an unequivocal request for an attorney);
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Commonwealth v. Hilliard, 270 Va. 42, 52, 613 S.E.2d 579, 586 (2005) (“Can |
get a lawyer in here?™); Taylor v. State, 274 Ga. 269, 271, 553 S.E.2d 598
(2001) disapproved of by State v. Chulpayev, 296 Ga. 764, 770 S.E.2d 808
(2015) (“Can 1 have a lawyer present when | do that [tell you what happened]}?');
State v. Dumas, 750 A.2d 420, 424 (R.|. 2000) (“Can | get a lawyer?” may be an
unequivocal request for counsel). We reject Walker's argument. While “Can | get
a lawyer?” may be a request for counsel, “Is there an attorney present?" is a
request for information. See Dumas, 750 A.2d at 424 (holding that “Can | get a
lawyer?” may be an unequivocal request for counsel but “'Do | need a lawyer?”
is a request for advice). The trial court did not err in concluding that Walker did

not unequivocally assert the right to counsel.

Walker also argues that he did not knowingly waive his Miranda rights

because he did not understand why he was being questioned. Walker urges this
court to adopt the approach of Pennsylvania courts, which have held that a
suspect must have knowledge of the specific crime under investigation in order to

‘knowingly waive his rights. See, e.9., Commonweaith v. Brown, 341 Pa. Super.

138, 142, 491 A.2d 189 (1985) (holding that a suspect must “have knowledge of
the particular transaction under investigation” to intelligently waive his rights).
Neither the United States Supreme Court nor Washington courts have

adopted the Pennsylvania approach. in Colorado v. Spring, 479 U.S. 664, 107 S.

Ct. 851, 858-59, 93 L.Ed.2d 954 (1987), the Supreme Court rejected the
argument that a defendant's waiver of rights was not valid wheh the police failed

to. inform him that he would be questioned about a murder. |d. at 575-78. The
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Spring court held that a waiver is knowing and intelligent when the suspect
understands the basic privilege to remain silent, |d. at 574. There is no
constitutional requirement that police inform a suspect of all information that
could be useful in deciding whether to waive that privilege. Id. at 576.
Similarly, in State v. Owen, 13 Wn. App. 146, 534 P.2d 123 (1975), this

court rejected the argument that a suspect did not knowingly waive his Miranda

rights because he was never informed that he had struck a pedestrian and was
being held for negligent homicide. id. at 148. We held that informing the suspect
of the nature of the charge under investigation is not a prerequisite for a valid

Miranda waiver. |d. See also State v. Cushing, 68 Wn. App. 388, 393, 842 P.2d

1035 (1993) (citing State v. McDonald, 89 Wn.2d 256, 264, 571 P.2d 930 (1977)

overruled on other grounds by State v. Sommerville, 111 Wn.2d 524, 530-31,

760 P.2d 932 (1988)), (“The test is whether a defendant knew that he had the
right to remain silent, not whether he understood the precise nature of the risks of
talking.”).

We reject Walker's argument that his waiver was not knowingly given.
Because Walker did not unequivocally request an attorney, and because he

knowingly and voluntarily waived his Miranda rights, we conclude that the trial

court did not err in denying Walker's motion to suppress his custodial statements.

Validity of Warrants
Walker next argues that the trial court erred in denying his motion to

suppress evidence obtained through executing search warrants. He contends
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that the June 28 warrant to search Walker's home and car was not supported by
probable cause.
A search warrant may only issue if the underlying affidavit shows probable

cause. State v. Jackson, 150 Wn.2d 251, 264, 76 P.3d 217 (2003) (citing State v.

Gore, 143 Wn.2d 288, 296, 21 P.3d 262 (2001)). Probable cause exists where
the affidavit includes facts sufficient to establish a reasonable inference that the
defendant is probably involved in criminal activity and that evidence of the
criminal activity is likely to be found in the place to be searched. Id. (citing State
v. Vickers, 148 Wn.2d 91, 108, 59 P.3d 58 (2002)). The affidavit is examined in a
common sense manner. Id. at 265. The facts in the affidavit are viewed in
combination, not standing alone. State v. Dunn, 186 Wn. App. 889, 897, 348

P.3d 791 (2015), rev. denied, 184 Wn.2d 1004, 357 P.3d 665 (2015) (citing State

v. Garcia, 63 Wn. App. 868, 875, 824 P.2d 1220 (1992)). Whether the facts in the
affidavit support probable cause is a question of law that this court reviews de
novo. State v. Neth, 165 Wn.2d 177, 182, 196 P.3d 658 (2008) (citing State v.
Chamberlin, 161 Wn.2d 30, 40-41, 162 P.3d 389 (2007)).

Walker argues that the June 28 warrant affidavit only established probable
cause that he had been involved in a hit and run collision. He contends that the
search of his home was not justified because there was no reason to infer that
evidence of the hit and run would be found at his home.

The June 28 affidavit describes the time and location of each of the
shootings and the proximity of the sites to one another. The affidavit also

contains the following facts: Two of M.C.’s friends stated that the fatal shot was

10
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fired from a dark colored car. A dark colored passenger car was captured on
video making a U-turn and driving in the direction of the girls shortly before M.C.,
was shot. Several witnesses to other shootings believed the shot was fired from
a car. A witness saw a dark car slowly pass by shortly before shots were fired. A
car driving away from the site where shots had just been fired collided with a
parked car. The striking car was black and sustained damage to its headlight.

The affidavit additionally states: Bullets recovered from five of the drive-by
shootings were all .30 carbine caliber. The Marysville bullets were fired by the
same gun, the Lake Stevens bullets were fired by the same gun, and all of the
bullets may have been fired by the same gun. Walker had recently bought a
Blackhawk revolver at Cabela’s. The Washington State handgun registry listed
Walker as the owner of a Blackhawk revolver. Walker's facebook page showed
him with muitiple firearms, including two .30 carbine caliber weapons.

The affidavit continues with the following facts: The Department of
Licensing listed Walker as having a Marysville address about half a mile away
from the last drive by shooting. Walker was the registered owner of a black
passenger car, a Pontiac G6. Police observed Walker's Pontiac G6 at a parking
lot. The car had recent damage consistent with the hit and run.

From the facts in the affidavit, a reasonable person could infer that all of
the shots were fired from a black passenger car and that the same car was
involved in a hit and run collision. The facts lead to the inference that Walker's
car was probably the one involved. A reasonable person could also infer that

evidence of the crime such as firearms, ammunition, casings, auto parts, and

11
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receipts showing Walker's location would likely be found in Walker's home or car.
We conclude that the June 28 warrant to search Walker's home and car was -
supported by probable cause. The trial court did not err in denying Walker's
mation to suppress evidence obtained through execution of the June 28 warrant.
Walker also argues that the July 2 warrants authorizing search of his cell
phone, phone records, and bank records were invalid. He first argues that the
supporting affidavits rely on custodial statements that were obtained in violation

of Miranda. He asserts that the custodial statements are fruit of the poisonous

tree and must be excised from the warrant affidavit. But as discussed above,

Walker waived his Miranda rights and his custodial statements were lawfully

obtained. The trial court did not err in considering Walker’s custodial statements
in the warrant affidavits.

Walker next argues that the July 2 warrants were overbroad. A warrant is
overbroad if it fails to describe with particularity items for which probable cause

exists to search. State v. Keodara, 191 Wn, App. 305, 312, 364 P.3d 777 (2015)

rev. denied, 185 Wn.2d 1028 (2016) (citing State v. Maddox, 116 Wn. App. 796,

805, 67 P.3d 1135 (2003)). The particularity requirement serves to prevent
exploratory searches, to limit the executing officer’s discretion in determining

what to seize, and to prevent warrants issued on vague bases of fact. State v.

Perrone, 119 Wn.2d 538, 545-48, 834 P.2d 611 (1992). A description generally
satisfies the particularity requirement “if it is as specific as the circumstances and

the nature of the activity under investigation permits.” |d. at 547 (citing United

States v. Blum, 753 F.2d 999, 1001 (11th Cir. 1985)). However, where rriaterials

12
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protected by the First Amendment are to be searched, the degree of particularity
demanded is g‘feater than where the items to be searched are outside of First
Amendment protection. Id.

Walker asserts that the July 2 warrant authorizing search of his bank
records was overbroad. The warrant authorized search of “[a]ny and all
bank/credit union account information . . . ."” since the inception of Walker's
account, The State concedes that the warrant was overbroad but argues that any
error in admitting evidence obtained from Walker's bank records was harmless.
Walker does not address this argument.

Admitting evidence obtained through an overbroad warrant is an error of

constitutional magnitude. Keodara, 191 Wn. App. at 317 (citing State v.

Contreras, 92 Wn. App. 307, 318, 966 P.2d 915 (1998)). The State has the
burden to show that the etror was harmless beyond a reasonable doubt because
“any reasonable jury would have reached the same result without the error.” Id.
(quoting State v. Jones, 168 Wn.2d 713, 724, 230 P.3d 576 (2010)).

At trial, Detective Wells testified to the evidence obtained from the bank
records. The bank records showed that Walker purchased gas in Lake Stevens
at 12:09 a.m. on June 1, nearly 24 hours before M.C. was shot. The records also
showed transactions corresponding with receipts showing that Walker made
purchases at The Irishmen, Jimmy John's, and Gordito’s between June 1 and

June 4. Wells stated that the bank records reflected the date each transaction

was posted, not when it actually occurred. The receipt from The Irishmen showed

13
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that Walker was there the evening of June 1. The corresponding transaction on
the bank records was posted June 3.

The State argues that the only relevant evidence obtained from the bank
records was that Walker was at The Irishmen. The State asserts that this
evidence was cumulative because Walker admitted going to The Irishmen on
June 1, a receipt admitted into evidence showed that he was there that evening,
and the bartender confirmed seeing Walker at the pub. We agree. The evidence
obtained from Walker's bank records had minimal relevance and was cumulative.
We conclude that, although the July 2 warrant for Walker's bank records was
overbroad, any error in admitting the evidence obtained from the warrant was
harmless.

Walker next argues that the July 2 warrant authorizing search of his cell
phone was overbroad and evidence obtained through that warrant should have
been suppressed. The July 2 warrant for Walker's smartphone authorized search
for any inquiries or searches concerning auto parts and collision repair; any
internet access or searches; any and all stored contacts including name and
telephone number; any and all digital images; any and all stored digital video
files; and any and all stored emails. These search items were not limited in
duration. The warrant also authorized search for stored data indicating the
location of the phone on June 1 and 2, 2013; call logs for June 1-28, 2013; and
stored text messages from June 1-28, 2013. CP at 379.

The State concedes that those portions of the warrant that are unlimited in

duration are overbroad, but argues that the time-limited portions of the warrant

14
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are valid under the doctrine of severability. Walker argues that severability does
not apply.

For severability to apply, five requirements must be met: (1) the warrant
must lawfully have authorized entry into the premises; (2) the warrant must
include one or more particularly described items for which there is probabile
cause; (3) the part of the warrant that includes particularly described items
supported by probable cause must be significant when compared to the warrant
as a whole; (4) the searching officers must have found and seized the disputed
items while executing the valid part of the warrant; and (5) the officers must not

have conducted a general search in disregard of the warrant’s scope. Maddox,

116 Wn. App. at 807-09.

Walker argues that the warrant to search his phone does not meet the
third requirement because the time-limited portions of the warrant are
insigﬁiﬁcant as compared to the warrant as a whole. He argues that this is
especially true considering the more demanding standard that applies to items

protected by the First Amendment.

In describing the “significance” requirement, the Maddox court considered

whether a warrant authorizes a general search so that even items described with
particularity are tainted by the unlimited language. |d. at 807-08. The Maddox
court cites to Perrone. |d. at 809, In that case, the warrant authorized a search
for a long list of items and combined valid and invalid items in the same phrases.

Perrone, 119 Wn.2d at 543 (authorizing, for example, seizure of “photographs,

movies, slides, video tapes, magazines or drawings of children or adults engaged

15
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in sexual activities or sexually suggestive poses”). The court held that the warrant
would require extensive editing to render it valid, there were no provisions that
were valid without such editing, and the warrant as written allowed the executing
officer so much discretion that it amounted to a general warrant. Id. at 559-60.

The warrant in this case is not like that in Perrone. Here, each provision is

clearly divisible from the other and the overbroad provisions are invalid because
of the impermissible duration of the search, not because of the nature of the
intrusion. See Maddox, 116 Wn. App. at 809 (applying severability where the
overbroad provisions concerned the “intensity and duration of the search” and

not the “intrusion per se”) (quoting Andresen v. Maryland, 427 U.S. 463, 480, 96

S.Ct. 2737, 49 L.Ed.2d 627 {1976)). We conclude that the parts of the warrant
that describe with particularity items supported by probable cause are significant
and severability applies. Thus, evidence obtained from the valid portions of the
warrant was properly admitted. However, the frial court erred in denying the
motion to suppress as to evidence obtained from the overbroad portions of the
warrant. We thus consider whether admission of that evidence was harmless.
The State introduced evidence from both the valid and the invalid portions
of the warrant. Detective Quick testified to the evidence recovered from Walker's
cell phone. He stated that on the night of June 1- June 2, no phone calls were
made between 9:41 p.m. and 2:04 a.m. A few texts were sent and received in
that time period. The texts concerned the possibility of getting something to eat.
Quick stated that at 10:51 p.m. the phone's user conducted a Google Maps

search for a housing area in Lake Stevens. There was no internet history on

16
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Walker's phone prior to June 18. Then, there were ﬁve visits to websites covering
the M.C. kiling.

The State concedes that the trial court erred in admitting the statements
concerning the Google Maps search, the lack of internet history, and the
websites covering M.C.’s death because these were obtained pursuant to
overbroad provisions of the warrant. The State contends that the error was
harmless because the lack of internet history was immaterial and the Google
Maps search and visits to websites reporting on M.C.'s death were cumulative.
We agree.

At trial, the State introduced Walker's custodial statements, in which he
admitted driving around Lake Stevens on June 1, stated that he did not know the
streets there well, and stated that he used his phone to search for directions.
Walker also admitted using his phone to visit websites covering M.C.’s death.
Both the State and Walker introduced evidence that it could not be determined
whether the lack of internet history prior to June 18 was due to a setting on the
phone or due to the user deleting history.

We conclude that evidence of the Google Map search and visits to news
websites was cumulative. And the evidence that there was no internet history on
the phone prior to June 18 was immaterial. Although the trial court erred in

admitting evidence obtained from the overbroad warrant provisions, the error was

harmless.
Walker also appears to assert that the July 2 warrant authorizing search of

his cell phone records was overbroad. However, he presents no argument

17
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concerning this warrant. In the absence of argument, Walker waives the issue.

RAP 10.3(a)(6); Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 809,
828 P.2d 549 (1992).

We conclude that the June 28 warrant for Walker's home and car was
supported by probable cause. The July 2 warrant for Walker's bank records was
overbroad but, because the evidence obtained from those records was
immaterial, the error in admitting that evidence was harmless. The July 2 warrant
for Walker's cell phone contained overbroad provisions, but the evidence

obtained pursuant to those provisions was also immaterial and its admission was

harmless.

Limits on Cross Examination

Next, Walker argues that the trial court erred in limiting his cross
examination. A defendant's right to confront witnesses through cross examination
is protected by both the federal and state constitutions. State v. Darden, 145
Wn.2d 612, 620, 41 P.3d 1189 (2002). Cross examination serves to test the
perception, memory, and credibility of witnesses. Id. (citing State v. Parris, 98
Wn.2d 140, 144,654 P.2d 77 (1982)). The rules of evidence apply to cross
examination. Id. at 624. The trial court may limit the scope of cross examination if
the evidence sought is vague, argumentative, or irrelevant, |d. at 620. We review
the trial court's decision on the scope of cross examination for abuse of
discretion. Id. at 619. We will not disturb the trial court’s evidentiary ruling unless

the ruling is manifestly unreasonable or based on untenable grounds. In re

18
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Personal Restraint of Duncan, 167 Wn.2d 398, 402, 219 P.3d 666 (2009) (citing
Mayer v. Sto Indus., Inc., 156 Wn.2d 677, 684, i32 P.3d 115 (20086)).

Walker asserts that the trial court improperly limited his cross examination
of two State witnesses. On direct examination, David Northrop, the Marysville
crime lab supervisor, primarily testified to why the crime lab does not conduct
testing for gunshot residue. He also described the process of peer review and
stated that every case processed at the lab undergoes peer review. Walker
questioned Northrop about whether errors occurred at the crime lab and how
errors occurred despite quality assurances such as peer review. Northrop
testified to mistakes that had occurred at the Marysville crime lab and of which he
had personal knowledge. Northrop stated that he was aware of rumors that
errors may have occurred at other crime labs but stated that he had no personal
knowledge of those cases. The court did not allow Walker to question Northrop
about specific instances of error at other crime labs about which Northrop had no
direct knowledge.

Brian Smelser, a crime lab analyst, testified to ballistic evidence. Smelser
also summarized his experience and briefly stated that before joining the
ballistics department he had worked in biological analysis, including DNA. Walker
cross examined Smelser at length. Walker questioned Smelser about whether he
had followed proper procedures at the crime lab. A large part of Walker's cross
examination concerned DNA evidence, although there was no DNA evidence in
this case. The trial court upheld the State’s objection to questions concerning an

incident of DNA cross-contamination involving Smelser that allegedly occurred
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several years previously. The court held that the incident was remote in time,
concerned a different discipline, occurred when DNA analysis was a new field,
and was ultimately irrelevant to Smelser's current work analyzing ballistics.

Walker confronted both Northrop and Smelser through cross examination.
The trial court's limits on the extent of Walker's cross examination were not
based on untenable grounds and were not manifestly unreasonable. We
conclude that the trial court did not abuse its discretion.

Demonstrative Evidence

Walker next challenges the trial court's admission of demonstrative
evidence. At trial, Detective Wells testified that he conducted a demonstration to
determine if it was possible for a shot fired from the passenger window of
Walker's car to strike M.C. at the location of her entry wound. Wells stated that
he used the height difference between M.C.’s entry and exit wounds to calculate
the angle at which the bullet struck her. He had a detective drive Walker's car on
South Lake Stevens Road and had models, including one that was the same
height as M.C., represent the girls walking on the side of the road. Photos from
the demonstration show the relative location of an oncoming vehicle to
pedestrians on the side of the road. The photos also show that a shot fired from
the car could have struck a pedestrian of M.C.'s height at the indicated angle.

Walker objected to the admission of the testimony and photographs,
arguing that the demonstration was merely speculative. After hearing argument
on the issue, the trial court concluded that the demonstrative evidence was

admissible. The trial court admitted the photos with the instruction that the photos
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did not depict the actual events of the crime charged, served only to illustrate
Wells’s testimony, and would not go to the jury room with the substantive
evidence. Walker cross-examined Wells concerning possible differences
between the demonstration and the actual events. Wells acknowledged that
many facts about M.C.’s shooting were unknown, the demonstration did not
prove that the shot was fired from Walker's car, and the demonstration did not
rule out other possibilities.

Walker argues that the trial court erred in admitting Wells's testimony and
the photos of the demonstration. He asserts that the State failed to show that the
demonstration was substantially similar to what occurred on the night M.C. was
killed. Walker also argues that the photos were unduly prejudicial and served no
purpose other than to appeal to the jurors’ emotions.

Demonstrative evidence is permitted “if the experiment was conducted
under substantially similar conditions as the event at issue.” State v. Finch, 137
Wn.2d 792, 818, 975 P.2d 967 (1999) (citing Jenkins v. Snohomish County Pub.
Util. Dist. No. 1, 105 Wn.2d 99, 107, 713 P.2d 79 (1986)). Determining whether
the simitarity is sufficient is within the discretion of the trial court. Id. If the
evidence is admitted, any lack of similarity goes to the weight of the evidence. id.
We review the trial court’s evidentiary ruling for abuse of discretion and will only
disturb the ruling if it is manifestly unreasonable or based on untenable grounds.
in re Duncan, 167 Wn.2d at 402. A ruling is manifestly unreasonable if it “adopts

a view that no reasonable person would take.” |d. (quoting Mavyer, 156 Wn.2d at

684).
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Walker relies on several cases in which a videotaped reenactment of a
crime was held inadmissible due to the failure to establish that the video was
substantially similar to the actual events and the risk of prejudice from

inflammatory images. See, e.q., State v. Stockmyer, 83 Wn. App. 77, 920 P.2d

1201 (1996); Dunkle v. State of Qklahoma, 2006 OK CR 29, 139 P.3d 228
(2006); Eiland v. State, 130 Ga.App. 428, 203 S.E.2d 619 (19873)). The State
argues that Walker's cases concerning reenactments are inapposite. It asserts
that the demonstrative evidence in. this case is analogous to that considered in
Finch. We agree with the State.

In Einch, a shot fired from inside a residence through the bedroom window
struck and killed an officer who was outside the residence, Finch, 137 Wn.2d at
803. The State’s theory was that the shot was intentional and premeditated. Id.
During the investigation, police conducted a demonstration to show that the
suspect could have seen the officer through the bedroom window. Id. at 804,
Investigators attempted to recreate lighting conditions, placed officers in the
same positions as the officers who were at the scene, and used a video camera
to record what could be seen from the bedroom window. |d. The trial court
admitted the video and the investigators’ testimony concerning the
demonstration. Id. at 815. The court ruled that the evidence was helpful to the
jury and that any differences in the conditions portrayed in the video and those
on the night of the crime went to the weight of the evidence and could be

adequately addressed through cross examination. Id.
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The Supreme Court upheld the trial court's ruling. Id, at 818. The Finch
court distinguished the video demonstration in that case from the video
reenactment in Stockmyer. The video in Stockmyer purported to reenact a fight
that culminated in a shooting.? Stockmyer, 83 Wn. App. at 82. The video in Einch
was not a reenactment of the crime and did not carry the same potential for

prejudice as the Stockmyer video. Finch, 137 Wn.2d at 817. The Finch court held

that the demonstrative evidence was created in conditions substantially similar to
those on the night in question and that any differences were brought out during
questioning. Id. at 818. It further held that the probative value of the evidence
was not outweighed by prejudice to the defendant. Id.

The present case is analogous to Finch. The photos and testimony

concern a demonstration that showed that the State’s theory of the case was
possible. The photos do not reenact the shooting and their emotional impact is
minimal. Differences between the demonstration and the actual events were
addressed in cross examination. We conclude that the trial court did not abuse its
discretion in admitting the evidence.

First Degree Murder

Next, Walker argues that the trial court erred in allowing the State to
submit the charge of first degree murder to the jury. A court must instruct the jury

on a party’s theory of the case if there is sufficient evidence to support the theory.

2 The video in Stockmyer was ruted inadmissible based on factual Inaccuracies, the
inability o adequately cross examine the editing and film speed, and the potentiai for prejudice.
Stockmyer, 83 Wn. App. at 83.
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State v. Williams, 132 Wn.2d 248, 259, 937 P.2d 1062 (1997) (citing State v,

Hughes, 106 Wn.2d 176, 191, 721 P.2d 902 (1986)). Evidence is sufficient if,
viewed in the light most favorable to the State, any reasonable trier of fact could

find guilt beyond a reasonable doubt, State v, Rich, 184 Wn.2d 897, 903, 365

P.3d 746 (2016) (citing State v. Green, 94 Wn.2d 216, 616 P.2d 628 (1980)).
Direct and circumstantial evidence are equally reliable. Washington v.
Farnsworth, _ Wn.2d __, 374 P.3d 1152, 1156 (2016) (citing State v. Thomas,
150 Wn.2d 821, 874, 83 P.3d 970 (2004)). “(l]nferences based on circumstantial
evidence must be reasonable and cannot be based on speculation.” Rich, 184
Wn.2d at 903 (quoting State v. Vasquez, 178 Wn.2d 1, 16, 309 P.3d 318 (2013)).
“An inference is a logical conclusion or deduction from an established fact.”
Lamphiear v. Skagit Corp., 6 Wn. App. 350, 356, 493 P.2d 1018 (1972) (quoting

Mardin v. Insurance Co. of North America, 1 Wn. App. 218, 221, 460 P.2d 682

(1969)).

Walker asserts that the evidence was not sufficient for the jury to
reasonably infer that Walker committed murder. He concedes that the State
proved that Walker fired shots in Lake Stevens and Marysville in the early
morning of June 2, but he asserts that there was no basis for a reasonable finder
of fact to infer that Walker fired the shot that killed M.C. We disagree.

The State presented evidence that the shot that killed M.C. was fired from
a dark-colored car; Walker's car was in the vicinity; Walker drove by the girls,
made a U-turn, and returned in their direction; Walker's car was linked to one of

the other drive-by shootings; the eight bullets recovered were all fired from
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Walker's guns; no bullet casing was found at the scene of M.C.’s shooting or at
any of the other sites; all of the targets were unrelated and apparently random;
and each of the shootings involved a single shot at a single target. From these
facts a reasonable trier of fact could infer that Walker fired the shot that killed
M.C. The trial court did not err in instructing the jury in the charge of first degree

murder.

Statement of Additional Grounds

In a statement of additional grounds, Walker first asserts that the trial court
erred in limiting his cross examination of Michael Cavenaugh. This court reviews

a trial court's evidentiary decisions for abuse of discretion. Duncan, 167 Wn.2d at

402.

Cavenaugh lived in one of the houses shot in the early morning of June 2,
2013. In April 2013, Cavenaugh had reported to police that armed men
approached his house looking to collect a debt from a houseguest. The men,
who were white, arrived in a purple PT Cruiser. Walker, Who is black, was not
one of the men who visited Cavenaugh’s home in the April incident. During the
investigation after the June shootings, police found both a Marysville and a
Camano Island address associated with Walker. At the Camano Island address,
a purple PT Cruiser was visible. The PT Cruiser was registered to Walker's
father.

The State moved in limine to exclude the April 17 incident as evidence
that another suspect committed the crime. The State argued that there were no

circumstances linking the two events and that evidence of the April 17 incident
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would be confusing and irrelevant. The trial court granted the motion over
Walker's objection. The court affirmed its ruling at trial.
In making its decision, the trial court relied on State v. Downs, 168 Wash.

664, 667, 13 P.2d 1 (1932). The Downs court held that evidence of another

suspect is admissible if there is a “train of facts or circumstances as tend clearly
to point out some one besides the prisoner as the guilty party.” Id. On the other
hand, acts that are “disconnected and outside of the crime itself’ are not
admissible as evidence of another suspect. |d. The trial court determined that
there was no evidence indicating a link between the April and the June incidents
and the earlier incident was not relevant to the June shooting.3

The trial court did not abuse its discretion. The evidence of the April 17
incident did not clearly point to another suspect and was unrelated to the crime
charged. The trial court's decision is not manifestly unreasonable and is based
on proper grounds.

Walker next argues that the State withheld exculpatory evidence in
violation of Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L.Ed.2d 215
(1963). To establish a Brady violation, Walker must show that (1) the evidence
was favorable to him, (2) the State suppressed the evidence, and (3) he was

prejudiced by the suppression of evidence. State v. Mullen, 171 Wn.2d 881, 895,

3 As a recent case from our Supreme Court, State v, Franklin, 180 Wn.2d 371, 381, 325
£.3d 159 (2014) observed, “[t}he Downs test in essence has not changed: some combination of
facts or circumstances must point to a nonspeculative link between the other suspect and the
charged crime[,]" in order for the evidence to be admissible. Here, Walker fails to establish the
necessary link.
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259 P.34 158 (2011) (quoting Strickler v_ Greene, 527 U.S, 263, 281-82, 119
S.Ct. 1936, 144 L.Ed.2d 286 (1999)).

Walker asserts that the State suppressed a sketch of the car seen at the
site of M.C.'s killing. During an interview with Detective Thomas, one of the girls
walking with M.C. attempted to describe the car. M.H. described the car as an
older, small, compact, four-door, black car with a flat hood and stacked
headlights. Thomas tried to sketch her description on his note pad. Thomas
stated that the sketch was destroyed with his other notes and was never
delivered to the lead investigator or the prosecutor's office. Walker has not
shown that the sketch was favorable to him or that he was prejudiced by the
suppression. He thus fails to establish a Brady violation.

Walker also argues that the trial court erred in admitting his custodial
statements. But because Walker's counsel addressed this issue we do not
consider it further

Affirmed.

;0‘60'/0" [ AP
0 )
WE CONCUR:

AV~ l %éM/

4 Walker also provides additional support for his counsel's arguments concerning the
validity of the search warrants, the limits on cross examination, and the admission of
demonstrative evidence. To the extent his arguments are relevant, they are essentially the same
as those raised by his attorney and do not change our resolution of those issues,
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Enclosed please find a copy of the Order Denying Appellant's Motion to Reconsider entered in
the above case.

Wihin 30 days after the order is filed, the opinion of the Court of Appeals will become final
unless, in accordance with RAP 13.4, counsel files a petition for review in this court. The

content of a petition should contain a "direct and concise statement of the reason why review

should be accepted under one or more of the tests established in [RAP 13.4](b), with
argument.” RAP 13.4(c)7).

In the event a petition for review is filed, opposing counsel may file with the Clerk of the
Supreme Court an answer to the petition within 30 days after the petition is served.

Sincerely,

Richard D. Johnson
Court Administrator/Clerk
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c: The Hon. Thomas Wynne



IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, )
) No. 73440-7-|
Respondent, ) '
)
V. ) ORDER DENYING APPELLANT'S
) MOTION TO RECONSIDER
ERICK WALKER, )
)
Appellant. )

Appellant, Erick Walker filed a motion to reconsider this court’s opinion filed on

September 6, 2016 in the above matter. A majority of the panel has determined the

motion to reconsider should be denied.
Now therefore,
IT IS HEREBY ORDERED that appellant’s motion to reconsider is denied.
DATED this 30th day of September, 2016.

FOR THE COURT:

Sﬂq ,_/"\'j §~

Presiding Judge
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CONSTITUTIONAL PROVISIONS
UNITED STATES CONSTITUTION
SIXTH AMENDMENT

In all criminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed, which district shall
have been previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining
witnesses in his favor, and to have the Assistance of Counsel for
his defense.

FOURTEENTH AMENDMENT (relevant portion)

1: All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside. No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

WASHINGTON STATE CONSTITUTION
ARTICLE I, SECTION 3

PERSONAL RIGHTS. No person shall be deprived of life, liberty, or property,
without due process of law.

ARTICLE 1, SECTION 22, AMENDMENT 10

RIGHTS OF THE ACCUSED. In criminal prosecutions the accused shall have the
right to appear and defend in person, or by counsel, to demand the nature and cause
of the accusation against him, to have a copy thereof, to testify in his own behalf,



to meet the witnesses against him face to face, to have compulsory process to
compel the attendance of witnesses in his own behalf, to have a speedy public trial
by an impartial jury of the county in which the offense is charged to have been
committed and the right to appeal in all cases: Provided, The route traversed by
any railway coach, train or public conveyance, and the water traversed by any boat
shall be criminal districts; and the jurisdiction of all public offenses committed on
any such railway car, coach, train, boat or other public conveyance, or at any
station or depot upon such route, shall be in any county through which the said car,
coach, train, boat or other public conveyance may pass during the trip or voyage,
or in which the trip or voyage may begin or terminate. In no instance shall any
accused person before final judgment be compelled to advance money or fees to
secure the rights herein guaranteed.
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