FILED
Court of Appeals
Division Ill
State of Washington
1112612019 2:46 PM

No. 97910-3
(Court of Appeals No. 36334-1-III)
IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

CONFEDERATED TRIBES AND BANDS
OF THE YAKAMA NATION,
Petitioner,
v.
YAKIMA COUNTY, GRANITE NORTHWEST, INC., FRANK
ROWLEY, and THE ROWLEY FAMILY TRUST,
Respondents.

PETITION FOR REVIEW

Ethan Jones, WSBA 46911
ethan@yakamanation-olc.org
Shona Voelckers, WSBA 50068
shona@yakamanation-olc.org

R. Joseph Sexton, WSBA 38063
joe@galandabroadman.com

YAKAMA NATION OFFICE
OF LEGAL COUNSEL
P.O. Box 151, 401 Fort Road
Toppenish, WA 98948
(509) 865-7268

GALANDA BROADMAN, PLLC
8606 35th Avenue NE, Ste. L1
P.O. Box 15146
Seattle, WA 98115
(206) 557-7509

Attorneys for Petitioner, the Confederated
Tribes and Bands of the Yakama Nation

TABLE OF CONTENTS
Page
INTRODUCTION…………………………………………………… 1
IDENTITY OF PETITIONER ………………………………………

2

COURT OF APPEALS DECISION ………………………………… 2
ISSUES PRESENTED FOR REVIEW………………………………. 3
STATEMENT OF THE CASE ……………………………………… 3
ARGUMENT………………………………………………………… 6
A. This Court Should Grant Review Because The Court
of Appeals Ruled In Conflict With This Court’s Precedents…. 6
1. The decision below conflicts with this Court’s ruling
and analysis in Habitat Watch v. Skagit County………….. 7
2. The Court of Appeals erroneously replied upon
Northshore Investors, LLC………………………………... 10
3. The decision below impermissibly conflicts with this
Court’s long-held requirement that courts interpret
county ordinances and codes consistent with
accepted canons of statutory construction..………………. 12
4. The decision below conflicts with this Court’s
requirement that counties comply with their own
ordinances and codes…………………………………….. 15
B. Discretionary Review Should Be Granted Because The
Public Has A Substantial Interest In Being Able To Rely
On The Plain Language Of A County Code…………………. 17
CONCLUSION………………………………………………………

19

i

TABLE OF AUTHORITIES
Page(s)
CASES
Durland v. San Juan County,
182 Wn.2d 55, 340 P.3d 191 (2014)……………………………. 18
Ellensburg Cement Products, Inc. v. Kittitas Cty.,
179 Wn.2d 737, 317 P.3d 1037 (2014)…………… 12, 13, 14, 16, 17
Ford Motor Co. v. City of Seattle, Exec. Servs. Dep't,
160 Wn.2d 32, 156 P.3d 185 (2007)………………………… 12, 13
Habitat Watch v. Skagit Cty.,
155 Wn.2d 397, 406-07, 120 P.3d 56, 60-61 (2005)……. 1, 7, 8, 9, 10
Loveless v. Yantis,
82 Wn.2d 754, 513 P.2d 1023 (1973)…………………………… 16
Nissen v. Pierce Cty.,
183 Wn.2d 863, 357 P.3d 45 (2015)……………………………. 12
Northshore Investors, LLC v. City of Tacoma,
174 Wn. App. 678, 301 P.3d 1049 (2013),
rev. denied 178 Wn.2d 1015 (2013)………………………… 10, 11
Nw. Improvement Co. v. McNeil,
100 Wn.2d 22, 170 P. 338 (1918)………………………………. 15
State ex rel. Banks v. Drummond,
187 Wn.2d 157, 385 P.3d 769 (2016),
as amended (Feb. 8, 2017)……………………………………… 15
Washington Nat. Gas Co. v. Pub. Util. Dist.
No. 1 of Snohomish Cty.,
77 Wn.2d 94, 459 P.2d 633 (1969)……………………………… 13
Washington Pub. Ports Ass'n v. State, Dep't of Revenue,
148 Wn.2d 637, 62 P.3d 462 (2003).………………………… 13, 15

ii

TABLE OF AUTHORITIES
(continued)
Page(s)
STATUTES
Treaty with the Yakamas, U.S.-Yakama Nation,
June 9, 1855, 12 Stat. 951……………………………………… 2, 3
RCW 36.70C.040(4) ………………………………………………….

3

RCW 36.70C.040(4)(a)…………………………………………. passim
RCW 36.70C.040(4)(b)…………………………………………. passim
RULES
RAP 1.2(a)……………………………………………………………. 17
RAP 13.4……………………………………………………………… 6
RAP 13.4(b)(4)……………………………………………………….. 17
OTHER AUTHORITIES
YCC 16B.09.050(5)…………………………………………….. passim

iii

INTRODUCTION
Washington law provides a 21-day statute of limitations for
appealing local land use decisions and three starting points for that 21-day
period depending on how a local government ends its administrative
appeal process. Yakima County enacted a County code that mandates
one of those three starting points apply to every appeal of a County land
use decision. The Yakama Nation timely filed a land use appeal within
the statute of limitations under County and Washington law. Now
Yakima County argues that it can ignore its code requirement for how
administrative appeals end, and to justify this it fabricates a tension
between its own code and state law. The trial court rejected the County’s
arguments. The Court of Appeals reversed.
The Court of Appeals’ decision conflicts with this Court’s decision
in Habitat Watch v. Skagit Cty., 155 Wn.2d 397, 120 P.3d 56 (2005), on
the issues of (1) when administrative appeals end under a codified local
jurisdiction’s process, (2) when land use decisions are issued, and (3)
whether the earliest potential commencement of the 21-day limitations
period must be accepted as the commencement of that limitations period.
The Court of Appeals’ decision also conflicts with this Court’s longstanding precedent on canons of statutory construction and the axiomatic
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requirement in Washington State that county governments are bound by
codified law, including their own codes and ordinances.
The Court of Appeals’ decision subverts the Land Use Petition Act
(“LUPA”) and this Court’s precedent implementing it. It upends
precedent on statutory construction and allows counties to ignore the plain
language of their own county codes to their benefit. Given the importance
of the public’s ability to rely on a county code dictating statutes of
limitations for land use appeals, the Court of Appeals’ error raises an issue
of substantial public interest that warrants review and correction by this
Court.
IDENTITY OF PETITIONER
Petitioner is the Confederated Tribes and Bands of the Yakama
Nation (“Yakama Nation”), a federally recognized Native Nation pursuant
to its inherent sovereignty and the Treaty with the Yakamas of June 9,
1855. Treaty with the Yakamas, U.S.-Yakama Nation, June 9, 1855, 12
Stat. 951.
COURT OF APPEALS DECISION
On October 29, 2019, the Court of Appeals, Division III, issued a
decision reversing the trial court’s denial of Respondents’ partial motion
to dismiss. The Yakama Nation seeks this Court’s review of the October
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29, 2019 decision. A copy of the decision is included in the Appendix at
pages 3 through 23.
ISSUES PRESENTED FOR REVIEW
Where RCW 36.70C.040(4) provides three specific starting points
for the 21-day statute of limitations, and where Yakima County codified
one of those starting points to apply to all appeals of its land use decisions
for purposes of Chapter 36.70C RCW, did the Court of Appeals err in
overruling Yakima County Code and applying a different starting point for
the statute of limitations to the Yakama Nation’s appeal of a Yakima
County land use decision?
STATEMENT OF THE CASE
The Confederated Tribes and Bands of the Yakama Nation is a
sovereign, federally recognized Native Nation pursuant to the Treaty with
the Yakamas of June 9, 1855. 12 Stat. 951. Since time immemorial, the
Yakama Nation’s ancestors lived in a fishing village at the confluence of
the Yakima and Naches Rivers. CP at 33. Numerous recorded
archaeological sites are associated with this village site, including a
Yakama burial ground and a state-dedicated historical cemetery within
Archaeological Site 45YA109. CP at 40-41.
Granite Northwest, Inc. is an international corporation that actively
mines gravel within Archaeological Site 45YA109 without holding the
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required state archaeological permit. CP at 33. Granite Northwest, Inc.
applied to Yakima County for a conditional use permit to expand its gravel
mining operation within Archaeological Site 45YA109. CP at 33-34.
Despite the Yakama Nation’s written objections, Yakima County
conditionally issued the permit and a mitigated determination of nonsignificance under the State Environmental Policy Act. CP at 29.
The Yakama Nation timely appealed Yakima County’s land use
decision to the Yakima County Hearings Examiner. CP at 29. The
Hearing Examiner modified the permit to require that a separate permit
from the Washington State Department of Archaeology and Historic
Preservation be obtained prior to mining activities in the expansion area,
but otherwise affirmed Yakima County’s issuance of the permit. CP at
30-31. The Yakama Nation timely appealed the Hearing Examiner’s
decision to the Board of County Commissioners and requested a closed
record hearing. CP at 227-45.
The Board held a public meeting on April 10, 2018, where they
rejected the Yakama Nation’s closed record hearing request and verbally
affirmed the Hearing Examiner’s decision. CP at 25. The Board’s written
decision was not available to the Yakama Nation at the public meeting.
On April 13, 2018, Yakima County provided the Yakama Nation with
notice of the corresponding Board Resolution 131-2018. CP at 24.
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Relying on the plain terms of YCC 16B.09.050(5) and its corresponding
statute, RCW 36.70C.040(4)(a), the Yakama Nation filed a land use
petition and complaint challenging Yakima County’s final “written
decision” on May 2, 2018—19 days later. CP at 22.
Defendants Yakima County, Granite Northwest, Inc., and the
Rowley Family Trust filed a motion to dismiss the land use petitionrelated portion of the Yakama Nation’s lawsuit. CP at 95-107.
Defendants argued that the Yakama Nation filed its land use petition 22
days after the 21-day statute of limitations started to run under RCW
36.70C.040(4)(b). CP at 102. The Yakama Nation responded that
Yakima County Code 16B.09.050(5) requires administrative land use
appeals to terminate with a “final written decision for the purposes of
Chapter 36.70C RCW” and the date when the 21-day statute of limitations
commences for written decisions is calculated pursuant to RCW
36.70C.040(4)(a), not subsection (b). CP at 213-14. The Yakama Nation
met the statute of limitations requirement under RCW 36.70C.040(4)(a).
The trial court agreed, finding that the resolution the County issued must
be a “written decision” for purposes of LUPA, that the “written decision”
was not issued on April 10, but at the earliest on April 13, 2018, and held
that the Yakama Nation timely filed its land use appeal. CP at 264-65.
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Defendants appealed. On October 29, 2019, the Court of Appeals
reversed the trial court. App. at 22. The Court of Appeals reasoned that
the Yakima County Code’s requirement that land use decisions terminate
with a “final written decision” does not mean that the County must issue a
“written decision” under RCW 36.70C.040(4)(a) to end its administrative
appeals and start the 21-day limitations period. App. at 19-20. The Court
of Appeals held that RCW 36.70C.040(4)(b) applies instead because the
County chose to end its administrative appeal process with a resolution
rather than a “written decision.” App. at 18. The Yakama Nation
respectfully seeks this Court’s de novo review of that decision.
ARGUMENT
A.

This Court Should Grant Review Because The Court Of
Appeals Ruled in Conflict With Supreme Court Precedent.
Under RAP 13.4, this Court accepts review of an appeal from the

Court of Appeals if the lower court’s decision “is in conflict with a
decision of the Supreme Court.” In this matter the decision of the Court of
Appeals conflicts with several of this Court’s decisions and, indeed, it
conflicts with this Court’s long-standing precedent on LUPA specifically,
and cannons of statutory interpretation and local jurisdictions’ obligations
to follow the laws of the state and their own ordinances generally.

6

1. The decision below conflicts with this Court’s ruling and
analysis in Habitat Watch v. Skagit County.
This case is about the point in time when Yakima County ends its
administrative process for purposes of LUPA. Yakima County’s code
codifies that point in time. The County ends the administrative appeal
process, under LUPA, with issuance of a “written decision”:
The Board’s final written decision shall constitute a final
administrative action for the purposes of Chapter 36.70C
RCW.
YCC 16B.09.050(5). That term of art, “written decision,” is an
unquestionable reference to LUPA. This codified administrative process
therefore prescribes the issuance of “written decisions” as the specific
terminating event for Yakima County’s administrative appeals under
LUPA. And, consequently, when that written decision is issued
establishes the starting point for the 21-day limitations period to appeal the
land use decision to the superior court.
Under Habitat Watch v. Skagit Cty., this Court held that the
purpose of LUPA is “timely judicial review” and that the 21-day deadline
for appealing local land use decisions “is intended to prevent parties from
delaying judicial review at the conclusion of the local administrative
process.” (emphasis added). Habitat Watch, 155 Wn.2d at 406-07. In
this case, the Court of Appeals disregards the County’s plain requirement
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that its administrative process concludes with a “final written decision.”
This subverts this central tenet of LUPA appeal deadlines announced in
Habitat Watch.
The Habitat Watch decision holds that the date a land use decision
is issued dictates when the 21-day limitations period commences. Id. at
408. The question here then becomes, when is the written decision ending
administrative appeals for purposes of LUPA in Yakima County issued?
RCW 36.70C.040(4)(a) dictates “written decisions” are issued three days
after mailing or on the date the local jurisdiction provides notice that the
written decision is publicly available. Yakima County has expressly
adopted “written decisions” under RCW 36.70C.040(4)(a) as the
terminating point for its administrative process. If Yakima County did not
issue a “written decision” in this case, then under Yakima County’s code,
there has been no “conclusion of the local administrative process.”
Habitat Watch, 155 Wn.2d at 406-07.
Here, the Court of Appeals ignored Yakima County’s
administrative appeal process and LUPA’s provision on when written
decisions are issued. The Court of Appeals’ holding stands in direct
contradiction to Habitat Watch, Yakima County’s Code, LUPA, and
LUPA’s legislative purpose. Although the Board’s relevant resolution in
this case was verbally approved by vote on April 10, 2018, Yakima
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County did not make any written decision publicly available until, at the
earliest, an email was sent to the parties on April 13, 2018 transmitting the
“final written decision” as required under YCC 16B.09.050(5). At that
point, the County’s local administrative process concluded. Yakama
Nation filed its LUPA petition 19 days after issuance of that written
decision, within the earliest possible deadline under RCW
36.70C.040(4)(a).1
This Court also indicated in Habitat Watch that it looks to the
latest possible date under both LUPA and the local jurisdiction’s
administrative appeals process to determine whether a LUPA petition is
timely. Habitat Watch, 155 Wn.2d at 409. The Yakama Nation contends
that Yakima County cannot legally issue a resolution triggering RCW
36.70C.040(4)(b), rather than subpart (a), to terminate the administrative
appeal process without violating its own ordinance on how this specific
administrative process ends. But if the Court finds that there are two

1

The Court of Appeals inaccurately characterizes both the superior court’s holding and
the Yakama Nation’s arguments regarding what was the asserted “written decision” in
this case. In its decision, the Court of Appeals claims without citation that Yakama
Nation argued “Noelle Madera’s letter on April 13, 2018 [sic] is the earliest written
decision that could be considered to determine the date the limitation period began,” and
incorrectly claimed that the superior court “ruled that the April 13, 2018 letter constituted
the written decision.” App. at 10. In fact, the superior court expressly noted that the
“written decision is the resolution” dated April 10, 2018, and issued at the earliest on
April 13, 2018. App. at 72. The Yakama Nation has consistently maintained the same
position and has never claimed that Ms. Madera’s email is the written decision.
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arguable commencement points for the 21-day limitations possible in this
case, under Habitat Watch, this Court should look to the latest possible
point commencement of that limitations period while still complying with
the jurisdictional mandates of LUPA and synthesizing Yakima County’s
codified administrative process. The Court of Appeals, contrary to the
analysis of this Court in Habitat Watch, decided the first date (April 10,
2018) must start the 21-day clock and not the latter date (April 13, 2018,
or April 16, 2018—three days after “mailing”), which is the date required
by Yakima County’s code and LUPA.
The Court of Appeals’ decision conflicts with this Court’s
interpretation of LUPA and its synthesis of LUPA with local jurisdictions’
administrative appeals process as set forth in Habitat Watch.
2. The Court of Appeals erroneously characterized the decision in
Northshore Investors, LLC as this Court’s precedent.
The Court of Appeals incorrectly asserts that this Court authored
the decision in Northshore Investors, LLC v. City of Tacoma, 174 Wn.
App. 678, 301 P.3d 1049 (2013), rev. denied 178 Wn.2d 1015 (2013). At
page 21 of its decision, the Court of Appeals asserts that in Northshore
Investors, LLC, “our high court ruled that a city clerk’s letter informing
parties of the city council’s written affirmation of a hearing examiner’s
decision did not constitute the final land use decision” and “[t]he Supreme

10

Court characterized the clerk’s letter as a notice of the appeal decision and
not a written decision.” App. at 21.
Even if this Court had authored Northshore Investors, LLC, that
decision does not conflict with the superior court’s ruling in this matter.
Here, Yakima County is required by its code to issue a “final written
decision for purposes of Chapter 36.70C RCW.” By contrast, in
Northshore Investors LLC, the Court of Appeals, Division II, expressly
held that the county code did not require a written decision. Northshore
Inv'rs, LLC, 174 Wn. App. at 688 (“We hold that the [Tacoma Municipal
Code] does not require the Council to issue written decisions.”)
Further, the Court of Appeals’ inaccurate analogy between that
case and this one evinces the Court of Appeals’ misconstruction of both
the superior court’s ruling and the Yakama Nation’s argument in this case.
Neither the Yakama Nation nor the superior court ever asserted that
Noelle Madera’s transmittal letter was a “written decision” for purposes of
LUPA. Supra at FN2. Rather, the transmittal letter was a mailing of the
Board’s resolution, which under Yakima County’s unambiguous code
must be a “written decision” to terminate the administrative process for
purposes of issuing a land use decision under LUPA.
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3. The decision below impermissibly conflicts with this Court’s
long-held requirement that courts interpret county ordinances
and codes consistent with accepted canons of statutory
construction.
The Court of Appeals’ ruling is incompatible with this Court’s
decisions applying canons of statutory construction to local ordinances.
Specifically, the Court of Appeals’ ruling threatens this Court’s line of
cases on interpreting unambiguous ordinances according to their plain
meaning and contravenes this Court’s acceptance of the canon of
expression unius est exclusion alterius. By ignoring these canons, the
Court of Appeals has rendered a provision of Yakima County’s Code
meaningless and superfluous, and thereby invites further government
disregard for codified processes in Yakima County and beyond.
Local ordinances and codes are interpreted according to the rules
of statutory construction. Ford Motor Co. v. City of Seattle, Exec. Servs.
Dep't, 160 Wn.2d 32, 41, 156 P.3d 185, 189 (2007); see also Ellensburg
Cement Prod., Inc. v. Kittitas Cty., 179 Wn.2d 737, 317 P.3d 1037 (2014).
“Statutory interpretation starts with the plain meaning of the language; the
plain meaning controls if it is unambiguous.” Nissen v. Pierce Cty., 183
Wn.2d 863, 881, 357 P.3d 45 (2015). “The ‘plain meaning’ rule includes
not only the ordinary meaning of the words, but the underlying legislative
purposes and closely related statutes to determine the proper meaning of
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the statute.” Washington Pub. Ports Ass'n v. State, Dep't of Revenue, 148
Wn.2d 637, 645, 62 P.3d 462 (2003)(emphasis added).
Cities and counties are generally afforded considerable deference
in interpreting their own codes and ordinances. Ford Motor Co., 160
Wn.2d at 41–42. But this deference does not permit counties to nullify or
ignore the plain meaning of unambiguous codified language. Ellensburg
Cement Prod., Inc., 179 Wn.2d at 743 (because a phrase in ordinance was
unambiguous, the court would not defer to the county’s interpretation to
the contrary). Further, deference does not overrule settled canons of
construction, like the canon of expressio unius est exclusio alterius.
Ellensburg Cement Prod., Inc., 179 Wn.2d at 750. The principle of
expressio unius est exclusio alterius, as embraced in this Court, provides
that:
Where a statute specifically designates the things or classes
of things upon which it operates, an inference arises in law
that all things or classes of things omitted from it were
intentionally omitted by the legislature under the maxim
expressio unius est exclusio alterius—specific inclusions
exclude implication.
Washington Nat. Gas Co. v. Pub. Util. Dist. No. 1 of Snohomish Cty., 77
Wn.2d 94, 98, 459 P.2d 633 (1969).
The ordinance here is plain on its face. Yakima County is not
entitled to deference in interpreting the code’s requirement for a “written
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decision” to end the administrative process under LUPA to the point of
meaninglessness. Ellensburg Cement Prod., Inc., 179 Wn.2d at 743.
Again, YCC 16B.09.050(5) provides a specific end point for
administrative appeals in Yakima County under LUPA—i.e., the issuance
of a “final written decision” by the County Board of Commissioners.
Upon issuance of that written decision the 21-day limitations period for
appeals to the superior court commences under RCW 36.70C.040(4).
The Court of Appeals justified its decision in part because the term
“written decision” is not expressly defined in Yakima County’s code.
App. at 19. But the term “written decision” is in fact defined in this
specific part of the code as applicable to the LUPA 21-day limitations
period because the codified language requires a “written decision” as the
“final administrative action for the purposes of Chapter 36.70C RCW.”
YCC 16B.09.050(5) (emphasis added). The 21-day limitations period and
the commencement of that period for “written decisions” is, in turn,
codified at RCW 36.70C.040(4)(a). The superior court correctly gave
effect to both state and county authorities.
The Court of Appeals’ decision hinges on an interpretation that renders
YCC 16B.09.050(5) superfluous. It ignores the canon dictating that
ordinances are to be interpreted according to their plain meaning and in
light of “the underlying legislative purposes and closely related statutes to
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determine the proper meaning of the statute,” which undeniably links
Yakima County Code’s prescription of “written decisions” to the 21-day
statute of limitations in LUPA. Washington Pub. Ports Ass'n., 148 Wn.2d
at 645. Because the County tied the term “written decision” in YCC
16B.09.050(5) to LUPA, the plain meaning of “written decision” is found
in the meaning afforded to them in LUPA. Given this, the plain meaning
of the “written decision” required by YCC 16B.09.050(5) is to prescribe
(and provide the public with notice) of the specific end of the
administrative appeal process “for the purposes” of LUPA. This plain
meaning ties YCC 16B.09.050(5) directly to RCW 36.70C.040(4)(a). The
Court of Appeals ignored this. This Court should not ratify such a decision
threatening long-standing precedent with far-reaching applicability.
4. The decision below conflicts with this Court’s requirement that
counties comply with their own ordinances and codes.
Yakima County should not be able to violate its own ordinancerequired process ending administrative appeals for purposes of LUPA.
This Court has more than a century of precedent holding that counties are
creatures of statute and, therefore, their power is limited to the powers
delegated “in strict compliance” with the law. State ex rel. Banks v.
Drummond, 187 Wn.2d 157, 175, 385 P.3d 769 (2016), as amended (Feb.
8, 2017), quoting Nw. Improvement Co. v. McNeil, 100 Wn.2d 22, 28, 170
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P. 338 (1918). This rule binds counties to strict compliance with both
Washington statutes and their own codes and ordinances, along with the
processes codified therein. Ellensburg Cement Prod., Inc., 179 Wn.2d at
751–52 (reversing decision under county administrative process because
process violated state statute); Loveless v. Yantis, 82 Wn.2d 754, 762, 513
P.2d 1023 (1973) (reversing county commissioner action that violated
county’s ordinance).
If Yakima County can ignore its prescription for a “written
decision [as the] final administrative action for the purposes of Chapter
36.70C RCW,” it can violate its own code again, and in different ways.
The Court of Appeals’ decision concludes that counties in this state may
flout their own code and their own administrative appeal processes under
LUPA. Further, Contrary to the Court of Appeals’ reasoning that giving
effect to the County’s code would violate LUPA, requiring the County to
follow its own code can be read in accord with LUPA. In fact, it must be
read in accord with LUPA, and doing so requires a finding affirming the
superior court’s decision in this case. The Yakima County Superior Court
synthesized and gave effect to the relevant provisions of both Yakima
County’s Code and LUPA to determine the earliest possible issuance date
of the written decision, and properly denied Appellees’ motion to dismiss.
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Yakama Nation’s 2018 LUPA petition was filed timely under both LUPA
and the County’s codified administrative appeal process. 2
B.

Discretionary Review Should Be Granted Because The Public
Has A Substantial Interest In Being Able To Rely On The
Plain Language Of A County Code.
Even in the absence of any conflict with decisions of this Court or

the Court of Appeals, this Court may grant discretionary review of an
appeal if the petition “involves an issue of substantial public interest that
should be determined by the Supreme Court.” RAP 13.4(b)(4). The Rules
of Appellate Procedure should be liberally interpreted “to promote justice
and facilitate the decision of cases on the merits.” RAP 1.2(a).
The public must be able to rely on the plain language of county
codes. County codes are construed according to the same plain language
construction rules applicable to state statutes. Ellensburg Cement
Products, Inc., 179 Wn.2d at 743. Where a county code is unambiguous,
this Court construes the code in accordance with its plain language. Id.
Here, Washington law provides three starting points for the 21-day statute
of limitations for appeals of a land use decision to a state superior court.

2
This Petition for Review is not an exhaustive list of the Court of Appeals’ errors
identified by the Yakama Nation. If review is granted, the Yakama Nation intends to
raise these additional errors, including the Court of Appeals incorrect analysis under
Raynes v. City of Leavenworth, 118 Wn.2d 237, 244–45, 821 P.2d 1204 (1992), of
whether the County Board of Commissioners sat in a quasi-judicial capacity when issuing
its written decision.
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RCW 36.70C.040(4). Yakima County enacted YCC 16B.09.050(5) and in
requiring a “final written decision” from the Board of Commissioners to
end the County’s administrative appeal process, the County selected one
of those starting points for the 21-day statute of limitations for every
appeal of a Yakima County land use decision. The Yakama Nation
complied with the statute of limitations set forth in the plain language of
YCC 16B.09.050(5) and corresponding requirements of RCW
36.70C.040(4)(a). The Court of Appeals erred in holding otherwise.
The public has a substantial interest in being able to rely on the
plain language of county codes. This interest becomes critically important
in the oft-litigated context of statutes of limitations under LUPA. See,
e.g., Durland v. San Juan County, 182 Wn.2d 55 340, P.3d 191 (2014).
LUPA’s 21-day statute of limitations is both strict and not subject to
equitable exceptions. Id. at 67. This Court “require[s] strict compliance
with LUPA’s bar against untimely or improperly served petitions.” Id.
Where the stakes—in this case the physical desecration of the Yakama
Nation’s ancestors—are so high, and the applicable rules are strictly
applied, the public must be able to rely on the plain language of a county
code and counties must not be permitted to ignore their codified processes.
The Court of Appeals’ error raises an issue of substantial public interest
that warrants review.
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CONCLUSION
The Yakama Nation respectfully requests that this petition for
review be granted.
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CASE # 363341
Confederated Tribes and Bands of the Yakama Nation v. Yakima County
YAKIMA COUNTY SUPERIOR COURT No. 182015170
Counsel:
Enclosed please find a copy of the opinion filed by the Court today.
A party need not file a motion for reconsideration as a prerequisite to discretionary
review of this decision by the Washington Supreme Court. RAP 13.3(b), 13.4(a). If a motion for
reconsideration is filed, it should state with particularity the points of law or fact that the moving
party contends this court has overlooked or misapprehended, together with a brief argument on
the points raised. RAP 12.4(c). Motions for reconsideration that merely reargue the case should
not be filed.
Motions for reconsideration, if any, must be filed within twenty (20) days after the filing of
a decision. RAP 12.4(b). Please file the motion electronically through this court’s e-filing portal
or if in paper format, only the original need be filed. If no motion for reconsideration is filed, any
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petition for review to the Supreme Court must be filed in this court within thirty (30) days after
the filing of the decision (may also be filed electronically or if in paper format, only the original
need be filed). RAP 13.4(a). The motion for reconsideration and petition for review must
be received (not mailed) on or before the dates each is due. RAP 18.5(c).
Sincerely,

Renee S. Townsley
Clerk/Administrator
RST:btb
Attachment
c:
E-mail Honorable Gayle M. Harthcock
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION THREE
CONFEDERATED TRIBES AND
BANDS OF THE YAKAMA NATION,
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v.
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NORTHWEST, INC.; FRANK
ROWLEY; and ROWLEY FAMILY
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No. 36334-1-III

UNPUBLISHED OPINION

FEARING, J. — Petitioners Granite Northwest and Yakima County appeal the
superior court’s ruling that adjudged Yakama Nation to have filed a LUPA petition
timely. Because Yakama Nation challenges a quasi-judicial decision of the Yakima
County Board of County Commissioners and because the adoption of a resolution by the
board started the limitation period for filing the petition, we agree with petitioners and
reverse the superior court’s decision.
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FACTS
Granite Northwest, Inc. operates a mine in Yakima County. On April 10, 2015
Granite Northwest submitted a request to Yakima County for a conditional use permit to
expand its mining operation and filed an accompanying State Environmental Policy Act
(SEPA) checklist for a type-II mining site.
The Confederate Tribes and Bands of the Yakama Nation (Yakama Nation)
opposed the issuance of the permit. Yakama Nation alleged that the mining expansion
would lie within its burial grounds and the expansion would negatively impact its
ancestral and cultural resources. During the next two years, Yakama Nation and Yakima
County addressed the Nation’s concerns pertaining to the county’s possible issuance of a
conditional use permit and the corresponding SEPA determination.
On April 7, 2017, Yakima County issued Granite Northwest a conditional use
permit with twenty-seven conditions. The conditions included a requirement to obtain
permits from the Washington State Department of Ecology, the Department of Natural
Resources, and the Department of Archaeology & Historic Preservation and to comply
with all mitigation measures outlined in the county’s mitigated determination of nonSignificance (MDNS) under SEPA.
Also on April 7, 2017, Yakima County issued the MDNS. The mitigation
measures under the determination included a condition that Granite Northwest will
immediately cease work if it uncovers unanticipated archaeological or historic resources
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or human remains and will notify Yakima County, the Washington State Department of
Archaeology and Historic Preservation, and the Washington State Department of Natural
Resources of its discovery. According to the MDNS, Yakima County reviewed the
SEPA checklist along with other submitted materials and decided no Environmental
Impact Statement (EIS) was required because the expanded mining would likely not pose
a significant adverse impact to the environment as long as Granite Northwest fulfilled the
specified measures to mitigate the potential harmful effects. Yakima County advised
parties the final MDNS threshold determination was issued pursuant to WAC 197-11340(2) and the SEPA threshold determination could be appealed to Yakima County
Superior Court within twenty-one days.
Yakima County Code (YCC) 16B.09 required challenges to Yakima County’s
issuances of conditional use permits to be administratively appealed to a hearing
examiner. The hearing examiner’s final decision could be appealed to the Yakima
County Board of County Commissioners. At that time, YCC 16B.09 did not allow for an
administrative appeal for a SEPA/MDNS decision. Rather, a challenger would appeal a
SEPA/MDNS decision to superior court. The former Yakima County code thus
bifurcated the conditional use permit decisions from the SEPA determination even
though both appeals might contain overlapping issues.
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Yakima County informed the parties, in a letter approving the conditional use
permit, that a party could administratively appeal issuance of the permit to the Yakima
County hearing examiner by April 21, 2017 pursuant to section 16B.09 of the Yakima
County Code. The letter further advised that the county code did not afford an
administrative appeal for the SEPA determination, but a party could appeal the SEPA
determination to Yakima County Superior Court within 21 days. Yakima County also
advised parties in its MDNS letter that a party could appeal the county’s SEPA threshold
determination to Yakima County Superior Court within 21 days.
On April 21, 2017, Yakama Nation timely filed an administrative appeal, with the
hearing examiner, of Yakima County’s issuance of the conditional use permit to Granite
Northwest. On April 28, 2017, Yakama Nation filed a land use petition in Yakima
County Superior Court against Yakima County and Granite Northwest, which petition
challenged the MDNS determination.
Yakama Nation notified Yakima County that bifurcation of the appeals process
placed Yakama Nation in a dilemma. Yakama Nation needed to choose between filing a
lawsuit challenging SEPA decisions before exhausting administrative remedies for the
issuance of the conditional use permit or exhaust administrative remedies and fail to meet
the filing deadline under SEPA. Yakama Nation argued Yakima County’s appeals
process violated RCW 43.21C.075(2)(a) and Washington law because the county’s
process bifurcated the appeal process and thereby forced an absurd result. In recognition
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of this anomaly, the Yakima County Superior Court, on May 12, 2017, stayed the
pending Land Use Petition Act (LUPA) action until Yakama Nation exhausted its
administrative remedies for Yakima County’s land use decision.
The Yakima County hearing examiner conducted an open record hearing.
Thereafter, on January 29, 2018, the hearing examiner issued its decision. The hearing
examiner ruled that it held subject matter jurisdiction to resolve substantive SEPA
mitigation measure issues. The hearing examiner, however, ruled that it lacked subject
matter jurisdiction over Yakima County’s decision rejecting the need to prepare an EIS.
The hearing examiner concluded that the procedural SEPA threshold determination is
reserved for the superior court. The hearing examiner affirmed Yakima County’s
issuance of the conditional use permit and the county’s SEPA/MDNS decision related to
the permit. On February 13, 2018, Yakama Nation appealed the hearing examiner’s
decision to the Yakima County Board of County Commissioners and requested a closed
record hearing.
On March 14, 2018, Yakima County Public Services employee Tommy Carroll emailed Granite Northwest and Yakama Nation to inform them that the Yakima County
Board of County Commissioners had reviewed the papers filed with the hearing examiner
and wished to schedule a public meeting to decide whether the board will affirm the
hearing examiner’s decision or conduct a closed record public hearing pursuant to
YCC 16B.09.055(3). On April 10, 2018, at a public meeting, the board of county
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commissioners adopted Resolution 131-2018, which read that the board received an
administrative closed record appeal from Yakama Nation, reviewed the hearing
examiner’s open record appeal hearing and transcripts, affirmed the hearing examiner’s
decision, and denied Yakama Nation’s appeal. The resolution read, in part:
WHEREAS, SEP2015-00016 was appealed to Superior Court by
the Yakama Nation and the [Selah Moxee Irrigation District]. All parties
agreed to stay the Superior Court proceedings filed under the Land Use
Petition Act (LUPA) relative to the SEPA MDNS threshold determination
appeal until the conclusion of the administrative appeal; and
....
WHEREAS, The Hearing Examiner issued his decision affirming
the Granite Mining Site/Operation Expansion Final Conditional Use Permit
Decision with language clarifications set forth in Section IV of his Decision
and affirms the SEPA Final Mitigated Determination of Non-Significance
related to said Conditional Use Permit which were both issued on April 7,
2017 and were designated as File Numbers PRJ2014-00216, CUP201500037 and SEP2015-00016; and
WHEREAS, Yakima County received an administrative closed
record appeal from the Yakama Nation on February 13, 2018, in
accordance with Yakima County Code 16B.09; and
WHEREAS, the record of the open record appeal hearing and
transcripts were provided to the Board of County Commissioners (BOCC)
for review in accordance with Yakima County Code 16B.09.055; and
WHEREAS, at a public meeting with the BOCC on April 10, 2018,
the BOCC decided to affirm the Hearing Examiner’s decision in
accordance with Yakima County Code 16B.09.055(3); and
NOW, THEREFORE, the Decision of the Hearing Examiner in
APL2017-00003 is affirmed. The appeal of the Yakama Nation (under
APL2018-00001) is denied.
DONE this 10th Day of April, 2018.
Clerk’s Papers (CP) at 253-54.
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On April 13, 2018, Yakima County Senior Project Planner Noelle Madera sent
Yakama Nation an e-mail along with a letter she wrote and the Board’s resolution. The
remarks in the letter pertinent to this appeal are:
Re: APL2018-00001: Notice of Affirmation of Hearing Examiner’s
Decision.
....
On April 10, 2018, the Board of County Commissioner’s (BOCC)
held a public meeting in regards to your appeal (APL2018-00001) to decide
whether to affirm the Hearing Examiner’s decision or hold a closed record
hearing. The BOCC unanimously decided to affirm the Hearing
Examiner’s decision and signed Resolution 131-2018, which is attached for
your records. YCC 16B.09.050(1)(a) requires written notification of this
decision. At this point, all administrative appeals have been exhausted.
CP at 252 (emphasis added).
PROCEDURE
On May 2, 2018, twenty-two days after passage of the April 10 Yakima County
Board of County Commissioners resolution and nineteen days after Noelle Madera’s
April 13 letter, Yakama Nation served the parties and filed in Yakima Superior Court a
new land use petition to appeal the board’s final decision. This second LUPA action is
the subject of this appeal.
Granite Northwest moved to dismiss the 2018 LUPA petition on the ground that
Yakama Nation did not timely file that action under RCW 36.70C.040(4)(b). Granite
Northwest argued that the court lacked jurisdiction to hear an untimely LUPA petition
because the 21-day LUPA statute of limitations began to run on April 10, 2018, which is
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the date the resolution passed and Yakama Nation filed its LUPA petition one day after
the limitation period expired. According to Granite Northwest, the April 10, 2018 board
of county commissioners’ resolution, not the April 13, 2018 letter from the Yakima
County planner, constituted the written decision for purposes of commencing the time to
file a LUPA action. Granite Northwest also moved to dismiss the previously stayed 2017
LUPA action on the theory that the superior court stayed the action on the condition that
Yakama Nation timely filed its administrative appeal to Yakima County’s conditional use
permit land use decision.
In response to the motion to dismiss the two actions, Yakama Nation argued that
the Yakima County Board of County Commissioners did not act in a quasi-judicial
capacity because the board refused Yakama Nation’s request to hold a hearing and,
therefore, RCW 37.70C.040(4)(b) did not apply. According to Yakama Nation,
YCC 16B.09.050(5) terminated the administrative appeal process for a land use decision
on a final written decision for purposes of LUPA. RCW 34.70C.040(4)(a) applied
because Noelle Madera’s letter on April 13, 2018 is the earliest written decision that
could be considered to determine the date the limitation period began. Therefore,
Yakama Nation insisted that it timely filed and served its LUPA petition.
The superior court ruled that the Yakima County Board of County Commissioners
did not act in a quasi-judicial capacity. The court further ruled that the April 13, 2018
letter constituted the written decision that qualified as the final administrative action for

APP. at 10

purposes of chapter 36.70C RCW. Because Yakama Nation timely filed its 2018 LUPA
action, the court also refused to dismiss the 2017 action.
LAW AND ANALYSIS
This appeal concerns solely whether Yakama Nation timely filed its 2018 LUPA
action. We do not comment on the validity of the 2017 action.
The land use petition act, chapter 36.70C RCW, governs our decision. LUPA is
the exclusive means of judicial review of land use decisions. RCW 36.70C.030. RCW
36.70C.040 identifies the date on which the government issues its land use decision and
announces the limitation period for filing the LUPA petition. The lengthy statute reads in
pertinent part:
(1) Proceedings for review under this chapter shall be commenced
by filing a land use petition in superior court.
(2) A land use petition is barred, and the court may not grant review,
unless the petition is timely filed with the court and timely served on the
following persons who shall be parties to the review of the land use
petition:
....
(3) The petition is timely if it is filed and served on all parties listed
in subsection (2) of this section within twenty-one days of the issuance of
the land use decision.
(4) For the purposes of this section, the date on which a land use
decision is issued is:
(a) Three days after a written decision is mailed by the local
jurisdiction or, if not mailed, the date on which the local jurisdiction
provides notice that a written decision is publicly available;
(b) If the land use decision is made by ordinance or resolution by a
legislative body sitting in a quasi-judicial capacity, the date the body
passes the ordinance or resolution; or
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(c) If neither (a) nor (b) of this subsection applies, the date the
decision is entered into the public record.
(Emphasis added.) We do not know why the statute creates different times for beginning
the running of the deadline for filing depending on whether a legislative body sits in a
quasi-judicial role or other capacity.
RCW 36.70C.040, in the setting of our appeal, raises two discrete questions. First,
did the Yakima County Board of County Commissioners sit in a quasi-judicial capacity
when reviewing and resolving Yakama Nation’s appeal from the hearing examiner’s
decision? Second, did Resolution 131-2018 constitute the “land use decision” for
purposes of RCW 36.70C.040(4)(b)? If we answer both questions in the affirmative, the
LUPA limitation period commenced to run on April 10. In turn, Yakama Nation missed
the deadline for filing its petition when it filed on May 2, 2018, twenty-two days later.
RCW 36.70C.040(4)(b). If we answer either question in the negative, Yakama Nation
timely filed its 2018 petition. The limitation period started to flow on April 16, three
days after planner Noelle Madera sent Yakama Nation the e-mail. RCW
36.70C.040(4)(a). The Nation then filed its petition within sixteen days. We first address
whether the Yakima County Board of County Commissioners sat in a quasi-judicial
capacity.
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Quasi-Judicial Capacity
The term “quasi-judicial” connotes an executive or administrative body
performing a judicial function by adjudicating facts. Courts generally enjoy broader
review authority of decisions made by a legislative or administrative body sitting in a
quasi-judicial capacity as opposed to law making or rule making functions of such
bodies. The law demands more stringent procedural and substantive guarantees in quasijudicial hearings. Edwards v. City Council of City of Seattle, 3 Wn. App. 665, 667, 479
P.2d 120 (1970). Uniquely, in this appeal, one of the parties benefited by these increased
protections asks this court to decline characterizing the government entity’s decision as
quasi-judicial. Such a declination would permit avoidance of the limitation period, but
would conversely adjudge the Yakima County Board of County Commissioners’ decision
to be legislative in nature and thereby nearly render the decision immune from review by
a court.
The Washington Supreme Court, in Raynes v. City of Leavenworth, 118 Wn.2d
237, 821 P.2d 1204 (1992), heralded a four-part test for lower courts to apply when
assessing whether a legislative body’s action represents quasi-judicial or legislative
conduct. The test asks (1) whether the court could have been charged with the duty at
issue in the first instance, (2) whether the courts have historically performed such duties,
(3) whether the action of the state or municipal body involves application of existing law
to past or present facts for the purpose of declaring or enforcing liability rather than a
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response to changing conditions through the enactment of a new general law of
prospective application, and (4) whether the action more clearly resembles the ordinary
business of courts, as opposed to those of legislators or administrators. Raynes v. City of
Leavenworth, 118 Wn.2d at 244-45 (1992). Quasi-judicial actions involve the
application of current law to a factual circumstance, while a legislative action entails the
policymaking role of a legislative body. Raynes v. City of Leavenworth, 118 Wn.2d at
245.
This court, twelve years before Raynes v. City of Leavenworth, more succinctly
described the quasi-judicial function. When sitting in a quasi-judicial capacity, the
government entity limits its review to facts presented by litigants; whereas, the entity
acting in a legislative capacity listens to a broad array of facts to address a wide problem
and issues a prospective decision for the public at large. Edwards v. City Council of City
of Seattle, 3 Wn. App. at 667 (1970).
In applying the four-part test, we first study sections of the Yakima County Code
that control the board of county commissioners’ review of a hearing examiner’s
upholding of a conditional use permit. Yakima County Code 16B.09 authorizes the
board of county commissioners to review administrative appeals from the hearing
examiner’s decision. The hearing examiner issued its final decision on January 29, 2018
after conducting an open record proceeding, gathering evidence, hearing argument, and
performing an independent review. Yakama Nation timely filed its administrative appeal
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of the hearing examiner’s decision to the board of county commissioners. The board
conducted a closed record appeal pursuant to YCC 16B.09.050 and former YCC
16B.09.055(2015) and reviewed the Nation’s argument and the record provided from the
hearing examiner. Under YCC 16B.09.050(3), the board must deny the appeal if the
appellant fails to carry the burden to prove substantial evidence did not support the
hearing examiner’s decision. The Yakima County Board of County Commissioners
disposed of the appeal at a public meeting pursuant to YCC 16B.09.050(1)-(3) and
passed Resolution 131-2018 on April 10, 2018 to affirm the hearing examiner’s decision
and to deny Yakama Nation’s appeal. The board’s decision to affirm implies that the
board determined that material and substantial evidence supported the hearing examiner’s
decision.
Part one of the four-part test in Raynes v. City of Leavenworth asks whether the
superior court could have been charged with the duty at issue in the first instance.
YCC 16B.09.050 and former YCC 16B.09.055 assigns the board of county
commissioners with the duty to hear administrative appeals from the hearing examiner.
The code does not assign the court with this duty. Nevertheless, the first prong of the test
does not ask whether the court was in fact charged with the decision, but whether the
court could have been assigned the task of rendering the decision on appeal from the
hearing examiner. Assuming the Yakima County Code did not consign the duty of
review to the board of county commissioners, the hearing examiner’s decision would
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have been the final decision of the county subject to review by the superior court under
LUPA. RCW 36.70C.020 and .030.
Question two of the four-part test in Raynes asks whether the courts have
historically performed such duties. Historically, the law permitted a superior court to
review a municipality’s land use decisions through a writ of certiorari. RCW
36.70C.030(1).
Part three of the Raynes v. City of Leavenworth four-part test asks whether the
action of the municipal corporation involves application of existing law to past or present
facts for the purpose of declaring or enforcing liability rather than a response to changing
conditions through the enactment of a new general law of prospective application. In
Yakama Nation’s challenge to the hearing examiner’s decision, the Yakima County
Board of County Commissioners applied the existing law to the facts to render a decision.
The board limited its review of facts to the facts presented by the parties to the appeal and
only resolved the questions presented by the parties. The Board did not enact prospective
legislation for the public.
Part four of the four-part test in Raynes asks whether the action more clearly
resembles the ordinary business of courts, as opposed to those of legislators or
administrators. Question four overlaps the content of question three. The Yakima
County Board of County Commissioners performed in an administrative appellate review
capacity when it applied existing law to the facts and passed a resolution to affirm the
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decision of the hearing examiner. This act taken by the board resembles the ordinary
business of a court as opposed to that of legislators or administrators. Raynes v. City of
Leavenworth, 118 Wn.2d at 244-45 (1992).
Yakama Nation contends that, because the board of county commissioners refused
to accept the Nation’s closed record hearing request, the board must not have acted in a
quasi-judicial capacity. We disagree. Despite not allowing oral argument from Yakama
Nation during the April 10 hearing, the board of county commissioners functioned
similar to that of a court. It reviewed the facts and the arguments presented by the parties
before the hearing examiner. Courts, including this intermediate appellate court, often
only review the record from the adjudicator below without any additional input from the
parties. Such a process does not turn judicial review into a legislative act.
Yakama Nation emphasizes that the Yakima County Board of County
Commissioners classified its April 10 gathering as a “public meeting” rather than a
“public hearing.” The Nation also highlights that the board chairman did not introduce
its consideration of the appeal, on April 10, as a “hearing.” We brand the Nation’s
distinction between a “hearing” and a “meeting” as a false alternative. Logic does not
preclude a meeting from being a hearing and a hearing from being a meeting.
The quasi-judicial capacity factors announced in Raynes v. City of Leavenworth
omit any reference to conducting a formal evidentiary hearing or affording oral argument.
Raynes does not identify the label used by the government body for an assembly, during
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which it decides an appeal, as a factor in classifying whether a decision springs from a
quasi-judicial capacity function or a legislative role. Based on the four-part test in
Raynes, we hold that the Yakima County Board of County Commissioners acted in a
quasi-judicial capacity when it passed a resolution to affirm the hearing examiner’s
decision.
Issuance of the Land Use Decision
Because we hold that the Yakima County Board of County Commissioners acted
in a quasi-judicial capacity, we must next determine how this holding impacts a ruling on
when the board of county commissioners issued its land use decision. To repeat, the
relevant portion of RCW 36.70C.040 reads:
(3) The petition is timely if it is filed and served on all parties listed
in subsection (2) of this section within twenty-one days of the issuance of
the land use decision.
(4) For the purposes of this section, the date on which a land use
decision is issued is:
....
(b) If the land use decision is made by ordinance or resolution by a
legislative body sitting in a quasi-judicial capacity, the date the body
passes the ordinance or resolution.
(Emphasis added.) We reckon the answer straightforward. RCW 36.70C.040(4)(b)
deems the date triggering the commencement of the twenty-one days to be the date the
board of county commissioners passed the resolution. The board adopted Resolution
131-2018, which affirmed the hearing examiner’s approval of Granite Northwest’s
conditional use permit, on April 10, 2018. Despite this answer, we review Yakama
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Nation’s arguments because of the importance of this appeal to the Nation.
Yakama Nation robustly relies on YCC 16B.09.050(5), which reads:
The Board’s final written decision shall constitute a final
administrative action for the purposes of Chapter 36.70C RCW.
Yakama Nation’s argument assumes that the Yakima County Code takes precedence over
the state LUPA and that YCC 16B.09.050(5) reads differently from RCW 36.70C.040.
We reject both assumptions. Neither LUPA nor any case law permits a local ordinance
or code to conflict with RCW 36.70C.040’s language as to the day of activation of the
twenty-one day limitation period. Anyway, YCC 16B.09.050(5) does not conflict with
RCW 36.70C.040(3) and (4), because the county code section does not proclaim that the
final written decision constitutes something other than the resolution of the board of
county commissioners’ affirming the land use decision. The county code does not define
what constitutes the board’s final written decision.
Yakama Nation concedes that Resolution 131-2018 constitutes the written
decision for YCC 16B.09.050(5), if not for RCW 36.70C.040. Nevertheless, the Nation
rejects the date of the adoption of the written decision as the initiating day for the
limitation period. Yakama Nation may base its argument on the assumption that the
Yakima County Board of County Commissioners acted in a legislative capacity, but the
Nation’s argument may also extend to the application of RCW 36.70C.040(4)(b), which
assumes the board acted in a quasi-judicial capacity. The Nation argues that the earliest
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date for issuance of the written decision would be April 13, 2018, the day when Yakima
County mailed notice of the resolution and attached a copy of the resolution. Neither
YCC 16B.09.050(5) nor RCW 36.70C.040(4)(b) declare the date of mailing the written
resolution to be the commencement of the limitation period.
Yakama Nation may also contend that, even if the board of county commissioners
sat in a quasi-judicial capacity, RCW 36.70C.040(4)(a), not (4)(b), controls because the
Yakima County Code required the board to issue a written decision. The Nation focuses
on the phrase “written decision” in RCW 36.70C.040(4)(a) and the Yakima County
Code, which directs the board to issue a written decision. Although a resolution can be
considered a written decision, we conclude RCW 36.70C.040(4)(b), not (4)(a), governs.
The term “resolution” is narrower in scope than “written decision.” A specific statute
controls over a general statute. State v. Conway, 8 Wn. App. 2d 538, 547-48, 483 P.3d
1235 (2019).
As codified in RCW 36.70C.040(4)(b), when a legislative body, sitting in a quasijudicial capacity, renders a land use decision by ordinance or resolution, the date of that
decision is “the date the body passes the ordinance or resolution.” King’s Way
Foursquare Church v. Clallam County, 128 Wn. App. 687, 691, 116 P.3d 1060 (2005).
Representatives of Yakama Nation attended the April 10 board of county commissioners’
meeting and knew the board adopted the resolution on that date. The April 13 e-mail
confirmed the board adopted the resolution on April 10.
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Planner Noelle Madera’s April 13 e-mail read that: “At this point, all
administrative appeals have been exhausted.” CP at 252. The letter does not identify
“this point” as April 13 or state that the “this point” constitutes the date that begins the
twenty-one day period to file any LUPA petition. Madera does not identify her letter as
the date of the resolution or decision. Regardless, Noelle Madera lacked any authority to
issue a written decision.
We deem Northshore Investors, LLC v. City of Tacoma, 174 Wn. App. 678, 301
P.3d 1049 (2013) controlling. In Northshore Investors, our high court ruled that a city
clerk’s letter informing parties of the city council’s written affirmation of a hearing
examiner’s decision did not constitute the final land use decision. The Supreme Court
characterized the clerk’s letter as a notice of the appeal decision and not a written
decision. The court highlighted that no member of the city council signed the letter and
the letter did not claim the clerk forwarded the city council decision at the behest of the
council.
Washington appellate decisions sometimes refer to an untimely LUPA action as
ridding the superior court of jurisdiction of the action. Lakeside Industries v. Thurston
County, 119 Wn. App. 886, 900, 83 P.3d 433 (2004); Overhulse Neighborhood
Association v. Thurston County, 94 Wn. App. 593, 597, 972 P.2d 470 (1999). We
assume that these decisions reference subject matter jurisdiction rather than personal
jurisdiction since the parties always have some connection to land located in the county.
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The decisions rely on RCW 36.70C.040(2), which declares:
A land use petition is barred, and the court may not grant review,
unless the petition is timely filed with the court and timely served on the
following persons who shall be parties to the review of the land use
petition.
(Emphasis added.) The term “bar” connotes a heavy-handed rejection of a LUPA
petition by the superior court, but the word does not impede the court’s subject matter
jurisdiction.
Based on In re the Estate of Reugh, ___ Wn. App. 2d ___, 447 P.3d 544, 560
(2019), In re Marriage of McDermott, 175 Wn. App. 467, 307 P.3d 717 (2013), and Cole
v. Harveyland, LLC, 163 Wn. App. 199, 258 P.3d 70 (2011), we question any conclusion
that the superior court lacks jurisdiction. An untimely filing of a petition does not
prevent the court from possessing subject matter jurisdiction. The untimely petition
merely requires the court to dismiss the petition as untimely.
CONCLUSION
We reverse the superior court and dismiss Yakama Nation’s LUPA petition. The
Nation untimely filed the petition.
A majority of the panel has determined this opinion will not be printed in the
Washington Appellate Reports, but it will be filed for public record pursuant to RCW
2.06.040.
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4

MORNING SESSION; AUGUST 17,

1

2018

--00 0- -

2
3

4

(Recording begins at 9 : 28 a.m.)

5

(Transcript begins at 9:28 a.m.)

6

THE CLERK :

7

8

Honorable Gayle Har thcock presiding .

be seated.

Please

Welcome to court.

I see a

11

Good morn i ng .

Okay.

THE COURT:

9

10

The

is no w in session.

few familiar faces and a lot of
This is in the matter of The

12

unfamiliar faces.

13

Confederate Tribes and Bands of Yakama Nation v.

14

County, Granite Northwest, Inc. , and Frank Rowley, and ,

15

in the other case,

16

17-2- 1 434-39 and 18-2 -1 517 , dash,

and the Rowley Family Trust,
39.

If the parties would in trod uc e themselves ,

17
18

that would be helpful .

MR.

19

Thank you ,

JONES :
I

Your Honor .

name is Ethan Jones .

21

Tribes and Bands of the Yakama Nation.

22

THE COURT:

23

MR.

25

Sexton.

My

represent the Confederated

20

24

Yakima

Thank you.

SEXTON :

Good morning.

I'm Joe

I also represent the Yakama Nation.
TH E COURT:

Okay .

Thank you.
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5

Good morning,

MR . QUEHRN:

1

I represent Granite Northwest,

2

I'm Mark Quehrn.

3

Row l ey in Cause No.

4

Northwest,

5

Fam i ly Trust is an additiona l

17-2 - 0134,

Frank Rowley,

THE COURT :

7

MR. QU EHRN:
col l eague,

10

and Granite

and t h e Frank -- the Rowley
party in the second case.
And what is your

And I' m j o i ned by my

Okay.

T h a n k yo u .

And what

was your fir- -- your last name?

11

MR . QUEHRN:

12

THE COURT:

13

MR.

14

THE COURT:

15

39,

F r ank

J ulie Wilso n - McNerney .
THE COURT :

9

dash,

Okay .

6

8

Your Honor .

Que h rn.
How do you spe l l t hat?

QUEHRN:

Q-u-e-h-r-n .
Oh,

okay .

Yeah,

I h ave seen

it.

16

MR.

17

THE CO URT:

18

MR. McILRATH:

19

Mcilra t h,

20

cases .

QUEHRN :

And?
Yes,

Your Honor.

I ' m Pau l

and I'm represe n ti n g Yakima County in both

THE COURT:

21

All right.

Okay.

All right .

Well ,

we

22

have a series of motions today.

This is the in i t i a l

23

hearing on the -- the

I guess i t ' s a SEPA

24

appeal,

25

and then t he

' 1 7 one
' 18 one ,

wh ic h is th e LUPA.

So where would you folks li ke to s t ar t ?
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MR .

1

I -- I

6

JONES :

If -- if I may ,

Your Honor,

2

the - -

3

Nation,

4

forward with the Yakama Nation's motion to reverse and

5

remand ,

6

dismiss ,

7

discovery and the schedu li ng order.

as the pla int if f ,

slash ,

appellant to move

and then move on to responde n t's motion t o
and then close i t

THE COURT :

8
9

thin k that i t makes sense for t h e Yakama

out with the motion for

Okay .

And I

understand that

the preassignment is not contested.

10

MR.

JONES :

11

THE COURT :

Yes,

Your Honor .

Okay.

Mr. Quehrn?

12

MR . QU EH RN:

13

object to that .

Your - -

Your Honor,

we - -

we

14

don ' t

We -- we ' d actual l y thought that

15

the sequencing migh t

16

mo t ion to dismiss first because if you ' d rule on that ,

17

i t's dispositive of --

have been more logical to hear the

18

THE COURT :

19

MR . QUEH RN :

20

TH E COURT :

21

MR.
though,

QUEHRN :

Um-hmm .
-- the other matters.
[Unin t elligible ) .
I think we would request,

22

however ,

on -- in both o f

those motio ns,

that

23

we be al l owed 30 minu tes for combined presentation and

24

reb ut tal because we wi ll be sharing our time wi th the

25

County .
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7

THE COORT :

1

Sure.

Does that make sense to you?

2
3

motion to dismiss heard first ,

4

there?
MR.

5

To have th e

and then we can go from

I -- I -- I think I -- I

JON ES :

So I

think that ,

6

definitely understand the position .

7

as the appellant, we wou l d still reques t

8

Nation's motion be heard first , but we ' re_ certa i nly

9

amenable to a different order .

that the

10

THE COURT:

It - -

i t doesn't matter to me .

11

MR. JO NES:

Okay .

And -- and in terms of

12

a -- in terms of timing ,

13

ru l es for motions in genera l,

14

for dispositive motions,

15

THE COURT :

Um-hmm.

16

MR. JONES:

-- so I t hink we were thinking

17

THE COURT:

and,

20 minutes per side

Okay.

Well,

we have half-day .

So whatever it ta kes .
So let ' s d o the -- the - -

20

dismiss first .

22

f ar as expediency.
And ,

23

So ...

Mr. Quehrn?
MR. QUEHRN:

24
Again,

the motion to

I thi nk that ma k es the most sense as

21

25

1 0 min utes per side,

more in t he 20-minute range as opposed to 30 .

18
19

I u nderstand the -- the local

Good morning ,

Your Honor.

this is Mark Quehrn on behalf of Granite
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1

Construct i on and Fra nk Rowley and the Rowley Fami l y

2

Trust .

3

petition and the 2017 LUPA pet i tion rest on c l ear and

4

unambiguous language of two statutes .

Granite ' s mot i ons to dismiss i n the 2018 LU PA

First, RCW 36 . 70C .040, which articulates t he

5

6

jurisdictional requisites for a LUPA petition; the

7

Ya kama Nation ' s 20 1 8 LU PA pe t ition does not comport

8

with these r equi rements.

9

2018 LUPA peti t ion mus t ,

It was not timely fi led .

therefor e, be dismissed wi t h

Th e second control li ng statute i s the SEPA

10

p r e j udice .

11

appea l

12

an orphaned judicia l appeal of a SE PA thr eshold

13

determination .

14

Th e

s tat ute ,

RCW 43.21C.075.

In other words,

This statute prohibits

Yo ur Honor ,

having failed to

15

perfect th a t

16

appe al wi t h the p r evious 2017 LUPA peti ti on , the 27

17

LUPA [verbatim ] -- the 20 17 LUPA petition now sta nds as

18

an independent cause of act i on.

19

p re c l udes that, and therefore , that appeal must also be

20

d is missed .

21

20 18 LUPA petition , and conso lida t e that

Un fortunat el y, SEPA

With that introduction, I would then like to

22

turn to the spec i fics of t he 2018 LUPA p et i tion and the

23

requisites of RCW 36 .7 0C . 040 .

24

going t o be making r eference to several statutes , and

25

what I would li ke to do,

In my prese ntation ,

I'm

just as -- fo r sake of
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1

9

everyone's reference is I made photocopies.
Could I hand them up,

2

THE COURT:

3

please?

Sure.

That's fine .

Thank you .

4

MR . QUEHRN:

5

And ,

6

referred to these as statutes.

7

statute.

8

ordinance.

actually,

I'm sor r y ,

I

The first one is a

The second is a copy of the county ' s appeal

Um-hmm .

T HE COURT :

9

MR . QUEHRN:

10

The third copy is a copy o f

11

the resolution that was passed by the Board of County

12

Commissione rs .

13

And I' l l

14

those to see if there are any concer n s .

jus t

And then the las t
give counse l

JONES :

t wo are statu t es .

an oppor t unity t o l ook at

15

MR .

No concerns,

16

MR . QUEHRN:

17

So RCW 36 . 7- -- 70C -

Your Honor .

Thank yo u .
-- four -- . 040 aga i n

18

articulates the requirements that must be satisfied in

19

o rder for a

20

court.

21

subsec tions

22

l and use petition to proceed in superior

The re l evant portion of this statute are
(3)

[verbatim ] and subsect i on

Subsectio n

(3)

provides :

The petition is

23

timely if it is filed and served on al l

24

i n subsection

25

21 days of the i ssuance of the decision.

(2)

(4) (b).

parties listed

of t he sat- -- of the s t atu t e wit h i n
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The question,

1

then,

is:

How do you de t ermine

2

when th e

-- the decision was i ssued?

3

determined by subsection

4

For purposes o f

5

land use decision is issued is determ in ed by,

6

ins t ance,

7

ordinance or reso lu tion -- in th i s case ,

8

reso l ution -- by a legislative body sitting in a

9

quasi - judicial capac i ty,

(b),

(4) ,

this sectio n ,

That is

which says

[ as read]:

the date on which the
in this

if the land use decision was made by
it was by

the date that the body passes

10

the resolution is the date the decision was issued.

11

So h ow does this statute app l y to the 2018

12

LUPA pet it ion?

I t 's real l y just an in qu iry through the

13

various sections of t he statute.

14

Wh at land use dec i sion did the Yakama Nation attempt to

15

appeal?

The fir s t

inquiry is:

The answer is set forth on the f i rst page of

16
th ei r

18

which was the decision of the Board of County

19

Commissioners affirming t he hearing examine r 's

20

decision,

21

of the CUP.

22

petition .

T hey sought to appeal Resolution 131,

17

wh i ch in turn affirmed the County's issuance

So the answer ,

for pu r pose of the statute,

in fact,

23

i s R- -- Reso l ution 13 1 is ,

the land use

24

dec i sion because,

25

final de t e r mination by a l ocal jurisdiction or body

for purposes of LUPA ,

it i s,

quote ,

a
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1

with the highest levity of authority to make the

2

determination,

3

appeal .

including those with the authority t o

The next i nqu iry is :

4

Who was the

5

decision - maker?

6

Yakima County Board of County Commiss ioners.

7

a leg i slative body .

Tha t

is not a

The next inquiry is:

8
9

Resolution 13 1 was passed by the
They are

fact in dispute.

In what capacity was

this legislative body sitting when i t made its lan d use

10

decision?

This appears to be an issue in dispute,

11

we should take a minu te or two on this point.

12

submi t

13

sitting i n a quasi-judicial capacity when it issued the

14

dec isio n .

tha t

We

the Board of County Commissioners was

I n issuing Resol ution 131 ,

15

and

the Board was

16

acting pursuant to the t hen-app l icable provisions of

17

Yakima County Code 16B .0 9 . 050,

18

for closed - record decisions and appeals ,

19

copy of that ordinance has been incl u ded in the package

20

that I handed up .

and that -- a

Relevant to characterizing Board status as a

21
22

quasi - judicia l

23

of:

24

do unde r

25

which defines procedures

decision-maker i s the simple question

What was t h e Board doing?

What was it requ ired to

the ordinance?
Well ,

the Board conducted a closed-record
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Pursuant to

1

appea l

of t he hearing examiner ' s decision .

2

the ordinance ,

specifically 050 ( 1 ) (a) ,

3

authorized t o ,

quote,

4

decision based on the r eview of the record below or

5

deny the appeal .

the Boar d was

affirm the hearing examine r' s

The nature of th e board ' s act i on did not

6

7

depend upon whether t h e Board exercised its prerogat i ve

8

to take add i tional briefing or hear oral argument .

9

could th e Board take further testimo n y at this time

10

because i t

11

closed - record proceeding ,

12

ap p eals ,

as a t ria l

the Board sits as a cour t

face t ha t

the

14

Board received and reviewed the record tha t

15

be low.

16

no t

17

the o r dinance,

18

may on l y,

19

wit h modificat ions if t he applicant has carried i ts

20

burden of proof and the Board finds that the

21

r ecommenda t i ons or determinations of t h e h ea ri ng

22

exam ine r

23

evidence.

24

denied .

25

Un like legis l ative proceedings,

free to l egislate.

was created

the Board was

The Board was constra i ned by

specif i cal l y 050 (3) (b)

quote,

of

court.

Resolutio n 13 1 states on i t s

13

In a

was a c l osed - record proceeding.

no t

Nor

says t he Board

grant or -- gr a nt or gran t

the appea l

is not supported by mater i al a n d substan t ial
In al l

other cases,

the appea l

T he Board denied t h i s appeal ,

shal l

and,
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1

doing ,

it determined the rights and obligations of

2

specific parties -- Granite and the Yakama Nation -- in

3

a contested case .

4

under the statute -- state law definition of

5

quasi - judicial actions of local decision-making bodies

6

for -- for purposes of determining when the appearance

7

of fairness doctrine applies and when the ex parte rule

8

applies.

The Board ' s action falls squarely

In the materia l s t ha t

9

It

I ha n ded up,

I've

is RCW 42 . 36 . 020,

which

10

included that statute .

11

provides :

12

fairness doctr i ne to loca l

13

limited to the quasi-judicia l actions of local

14

decision-making bodies as defined in this section .

The app l ication of the appearance of
land use decisions shal l be

Quasi-judicial leg- -- quasi - judicial actions

15
16

of l oca l decision-making bodies are those activities of

17

the le gisla t ive body -- in this case the Board of

18

Commissioners -- planning commission, hearing

19

examiners,

20

other boards which determine the l egal rights and

21

duties of par t ies in a h earing or other contested case.

zoning adjuster, board of adjustment , or

In deciding a c l osed- record appeal and

22
23

dete r mining the rights of Granite a n d Yakarna Nation,

24

the Board was sitting and acting in a quasi-judicia l

25

capacity.
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The next inquiry is:

1
2

What was the date of the

issuance of the land use dec i sion?
Again,

3

the statute ,

. 040 (b)

-- 36.70C.040(4) (b)

-- or

.040(4) (b)

5

Because the l and use decision in this case was made by

6

a legislative body acting in a quas i - judicial capacity

7

and because the decision was made by resolution --

8

which it was

9

decision was the date t he body passed the reso l u ti on .

the date of issuance of the land use

That date was April 10th.

10
11

dated April 10th.

12

Apri l

It

10th .

after April 10th?

Wha t

date is 21 days

That ' s May 1 .

Th e next inquiry is:

15

The r esolution is

was signed and executed on

The next i nquiry is:

13
14

is clear.

It says :

4

What was the date that

16

the LUPA -- 2018 LU PA petition was filed and served by

17

the Yakama Nation?

18

la te ,

That date was May 2nd, one day

a fact that is not in dispute .
Then this br ings us to our f inal inquiry with

19

LUPA petition :

Does this

20

respect to the 2018 LU-

21

Court have jurisdiction to enter tain a LUPA pet i tion

22

that was not timely filed .

23

answer provided -- that answer is provided on the face

24

of the statute and the cases that we have cited in our

25

brief.

The answer is no.

That
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Yakama Nat ion ' s arguments in response to this

1

I th in k arguing

2

motion respectfully are without meri t .

3

that the other sections of the s t at ut e apply simply try

4

to

5

nullity, which is not appropriate statutory

6

interpretation.

[verbatim]

read t he contro lli ng statute as a

T he Yakama - -

7

the Yakama Nation ' s attempt to

8

characterize the Board ' s decision as a legislative

9

rather than a quasi-judic i al -- quas i - j udicial action

10

is also without the support of l aw .

11

statutory definition o f quasi - judicial actions as the

12

leg i s l a tu re provided in RCW 42 . 36.020 .

13

cases that are either i n opposite or inapplic-

14

inapplicable t o this part i cular proceeding .
And,

15

in fact,

It

ignores the

It

r e l ies on

it ignores what the Board did.

16

It

17

and obligations of spec ific parties in a contested

18

case .

19

as th e Yakama Nation argues ,

20

even appropriate before the court as a LU PA petition

21

because it would be excluded under 36. 70C . 020 (2) (a)

22

an application for a legis la tive approva l .

23

sat as a n appellant body and determined the rig h t s

I ronically, were it a legislative determina ti on

I n conclusion,

then it is arguably not

Resolution 131 was a land use

24

decision issued by a legislative body act i ng in a

25

quasi-judicia l

capaci ty .

as

It needed to be filed within
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1

21 days of the date of th e decision,

2

been May 1st; i t

3

pe t ition is time barred, and this Court has no

4

jurisdiction to hear that appeal.

5

wh ich would have

was fi l ed on May 2nd.

It was - - the

I wou l d then like to turn to the 2017 LUPA

6

petition and the con t rol l ing statute t hat is fata l to

7

that part i cular appe al .

8

statute, RCW 43.21C . 075 .

9

fundamenta l principles of law that govern judicial

That is the SEPA appea l
This stat u te artic u lates two

10

review of SEPA appeals , which,

11

appea l of a county ' s dec ision not to require an

12

environmental impact statement or its final MDNS.

13

Th ese pr incip les are :

in this case, is the

A petitioner cannot

14

maintain a SEPA j udicial appea l of a SEPA

15

determin ation, the final DNS in this case,

16

independen t of a judicial appeal o f the underlying

17

governmental action , the CUP in this case .

18

t h at is

Absent a consolidated judicial appeal of the

19

u nderly in g action , there is no cause of action or basis

20

to maintain an orphaned SEPA appea l .

21

I would cal l

22

statute i ts e lf .

23

sentence is pretty clear:

24

this chap t er is to continue environmental -- i s

25

to cont i nue env ir onmenta l consider - - - comb ine , excuse

And,

aga in , h ere,

your attention to t he l anguage of t he
RCW 43 . 2 1C.0 75 , sub (1) ,

the first

Because a ma jo r purpose of
is
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1

me,

combine environmental considerations with pub l ic

2

decis i ons ,

3

be linked to the specific governmental action .

any appea l

The las t

4

brought under th is chapter sha l l

sentence of that section says

The State Envi ronmental Act is not inte nded to

5

read ] :

6

create a cause of action unrelated to a specific

7

governmental action .
And were there any doubt ,

8
9

[ as

resolved that when it -- i t

the legislature

codified (6) (c),

which

Judicial review under this chapter shall,

10

says:

11

without exception,

12

together with its accompanying environmental

13

det ermina tion .

be of the government act i on,

The fact that the Yakama Nation's appeal is

14
15

now bifurcated and is now unsustainable is a problem of

16

thei r own making.

17

in 2017,

18

rights for a consol i dated judicial appea l

19

appealed the MONS .

20

exhaus t

21

requ ired to do by law,

22

CU P.

23

The Yakama Nation did file a lawsuit

the 2017 LOPA petition ,

to preserve thei r
when they

The Yakama Nation then proceeded to

its administra t i ve remedies ,

as t hey're

before they could appea l

There was no confus i on he re.

the

The Yakama

24

Nation understood what i t needed to do t o perfect and

25

bring a consolidated appeal,

and I would refer you t o
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1

footnote 1 of t h eir petition ,

2

their understanding of the procedu re and,

3

Yakama Nation intends to move the Court to s t ay these

4

proceedings -- meaning the 20 1 7 petition -- pending the

5

Yakama Nation's exhaustion of i t s

6

remedies .
On May 12 ,

7

2017,

which clearly states
quote :

T he

administrative

t h e Cou r t

stayed the

8

proceeding to al low t h at to occur,

9

Nation then proceeded to exhaust i ts administrative

10

reme dies,

firs t

11

t he Board of County Commiss i oners.
At

12

a n d the Yakama

to the hearing examiner ,

that point,

and then to

t he Yakama Nation only needed

13

to file the 28 LU PA petit i o n

[verbatim ) appealing the

14

conditional use permit and move to consolidate the

15

appeal with the 2017 appeal wit h in 2 1 days and li t igate

16

a consol i da t ed final

17

req ui rements o f

DNS CUP appeal cons i stent with the

both LUPA and SEPA.

T he on l y obstacle to th i s

18

for the Yakama

19

Nation pursuing that strategy and t hat appeal was t h e

20

failure t o t i mely file th e LUPA petition .

21

a

22

other things alleged by the Yakama.

23

there is no way to consol i date SEPA c l a i ms and the

24

20 1 7 LU PA petition as SEPA requ i res with a nonexisten t

25

appeal of t he CUP.

fa u l t o r

That is not

consequence of a n y cou n ty ordinance or a n y
And ,

in fact,
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So we submit that RCW 21C . 075

1

[verbatim ) ,

2

SEPA appeal statute ,

3

petition:

Judicia l

4

exception,

be of the government action,

5

t he accompanying environmenta l

6

c i te in our briefs cases that support that

7

interpretation of the statute.

is dispositive of the 2017 LUPA
review under SEPA shall, without
together wi th
And we

determinations .

The Yakama Nation doesn't appear to contest

8
9

the

the fact that SEPA prohibi t s judicial r eview of orphan
In their response ,

they make reference to the

10

appea l s .

11

issues that were addressed by the examiner in terms of

12

what's required for an administrative appeal as

13

distinct from a judicial appeal.

14

And the examiner got that r i ght,

15

q u ote from his r uling on the thresho l d motions at

16

page 9 :

17

obligation to provide administrative SEPA appea l s of

18

any type of any land use permit decision .

19

It i s undisputed that the County is under no

The examiner cites the statute.
controlling regula t ion .

21

Professor Sett l e ' s handbook on SEPA ,

22

Washington State Departmen t

23

handbook for that very clear princ i p l e.

25

He c i tes the

He cites case law .

20

24

and I will

He cites

and he ci t es the

of Ecology SE -

- - SEPA

Th e County was under no ob liga t ion to provide
an administ r ative appea l .

They exercised t hat
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If consolidation

1

prerogative l egally and correctly.

2

were to occur, as SEPA requires ,

3

this court before you with an appropriately fi l ed

4

appeal of the Conditional Use Permit and the SEPA

5

determination.

6

J us t

it was to occur in

as the Court has no j urisdiction to hear

7

the LUPA case because it was not timely filed , this

8

Court cannot hear an orphaned SEPA appeal.

9

RCW 43 . 21C.075 is strict , clear, unambiguous,

10
11

and

controlling .
SEPA does not require an indepe ndent cause --

12

or it does not provide for independent cause of action,

13

and judicial review must be combined with review of the

14

underlying action.

15

As a consequence of the Yakama Nation's

16

failure to perfect its 20 1 8 LUPA petition, the 2017

17

LUPA petition must also be dismissed for noncomp l iance

18

with RCW 21C.075 [verbatim ).
THE COURT:

19

20
21

Thank you,

Al l

right.

Mr . Mc i lrath, I don ' t
in here or go to Mr.

Thank you.

know if you want to jump

Jones.

MR . Mc ILRATH:

22

Your Honor .

Your Honor,

I would just

23

state tha t

Yakima County jo ins in with the argument of

24

the Granite Northwest/Rowley respondents and add

25

that - - confirm that the County ' s position is th at the
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1

appeal is u nti me ly .
Th e Co un ty 's -- the Board of Co unty

2
3

Commissio ner 's reso lut io n clear l y is a triggering

4

event.

5

a pub lic h earing,

6

and the i n d iv iduals that we r e involved by t he decision ,

7

and ou r

The e n tr y of that resolut io n ,

9

with notice to both th e public and

TH E COURT:

8

you kn ow ,

you -- you

10

p ubl ic mee tin g.

11

pub l ic heari n g.

And

Can you clari fy for me t he
i t -- it 's refe rred to as a
and you 'r e re f e rri n g to i t

Can y ou tell me wh at the nature o f

12

13

hear ing or meeting was other than jus t

14

the board's a g enda that day?
MR . McILRAT H :

15

16

wh ich was done in

special-se t

Actuall y,

as a

t h at

being on the

it was a

h earing --

17

THE COURT :

Oka y.

18

MR. MCILRATH :

19

THE COURT:

that was

I need t o know more.

20

Here ' s -- there ' s been no declaration that ' s to l d me --

21

or the re - -

22

anyth i ng.

I ' v e got no tra n script f rom t h at or

So --

23

MR. McILRAT H:

24

THE COURT:

25

MR. McI LRATH :

The resol u - --

I 'm a l it t l e lost.
The resol u t ion was -- t here
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1

was,

I be l ieve -- and I wasn't at that --

2

THE COUR T :

Oh.

3

MR. Mc IL RATH:

hearing , but I

4

understan d that there was -- as a standard ,

5

considere d -- had conside r ed the hearing examiner's --

6

i t's -- it ' s done pub li c l y.

7

i t ' s a public --

8

pub l ic realm when they come together.

10

Le gislative ,

That's why we pos t

it --

'ca use the Board only exists in the

And as a body,

9

the Board

they have several roles :

executive , and t he quasi -j udicial.

11

THE COURT :

Um-hmm .

12

MR. McI L RATH :

And t his is a

13

quasi-judicial proceeding where th ey give notice of

14

a -- consideration of a closed-record hearing is

15

probably the bes t .
I, myse lf ,

at times,

have been a l itt l e

16

I

17

unclear on

18

statutes that are making a decision about whether t o

19

affirm,

20

the hearing e xam iner 's --

on t hat .

But i t's clear from our code

modi f y, or deny the hearing -- the appea l

of

21

THE COURT :

22

MR . McILRATH:

-- decis i on .

23

THE COURT :

taken at that time?

24

MR. McILRATH :

No argument is -- is made .

25

Is argument --

'Cause it is an appe ll ant proceeding .

Th e Board

l!:::==== = =MlTCHELL REALTIME REPORTING = = = = = : : : : ! J
7829 Center Boulevru·d, Suite 247, Snoqualmie, Washington 98065
425-503-3645

APP. at 45

23

PROCEEDINGS; August 17 , 2018

1

considers whether to have a closed-record h earing where

2

they would possibly consider allowing testimony .

3

in th i s case,

4

decision, which did not al l ow -- or did not requ ire

5

t hem to schedu l e a closed- record hearing --

t h ey decided they would accept the

6

THE COURT :

7

MR . McILRATH:

8

So
because they were

accepting -So they didn ' t

THE COURT :

9

10

taken any input

from the parties at that

11

MR . MCILRATH:

I -- I don ' t

12

TH E COURT:

at that meet in g.

13

MR. MCI LRATH:

14

THE COURT:

15

MR. McILRATH:

16

bel ieve

they wou l d.

Okay.
And so the question abou t

the timing of t he notice that was provided to them - Firs t

17

18

But

off ,

t h e -- the codes that have been

referenced by Mr. Quehrn are --

19

THE COURT:

Um-hmm .

20

MR . McILRATH :

-- very clear t ha t

21

to by -- the Board 's action i s a fina l

22

that 's our Yakima Coun t y Code provision 1 6B.09.050,

23

paragraph

24

th eir Resolution 1 3 1 (2018), c l ear l y s t ated t ha t

25

were ma k i ng a decision , and it was a final decision on

(5) .

decision,

it has

And the Board of Commissioners,

and

in
they
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1

the date of the resolution,

2

20 1 8.

which was the 10th of April

And according to the Land Use Petition Act,

3

4

all - -

36.70C, all appeals have to be done within 21

5

days .

It's a timeline that's very strict .

6

many cases,

7

decisions that were beyond.

8

Mr . Quehrn's and - - and Ms . McNeary - Wi l son's [ phonetic ]

9

brief tha t

Courts ,

in

have over- -- have refused to consider
And I believe it was

pointed to a case in Skagit County that was

10

15 minutes late after the auditor closed the ir office

11

before they could receive the appeal , and that was too

12

l ate 'cause it was -- under the 21 -- or beyond the

13

21 days .
And I -- I am sorry to say that this -- for --

14
15

fo r

16

situations where the notice from Miss Noelle

17

Madera [ phonetic )

18

courtroom today,

19

wish to tal k to he r or ques tion her -- and the notice

20

she sent t o them was a courtesy .

21

be formal notice as provided for in our 16B.09.050 .

22

the Tribe's sake that this is one of those

who, by the way ,
if the Court,

TH E COURT:

is in the

for any reason, would

It wasn ' t

intended to

So -- so let me ask, and I

23

hate to be the hot bench here, but I do need to ask

24

some questions .

25

So under 42.36.010,

when it talks about a
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1

quasi-jud i cia l

2

contested case proceedings," do you think that occurred

3

here by the board's action at that meeting?
MR .

4
5

10

McILRATH:

THE COURT :

Whether it was a contested

Whether i t

was a hearing or

other contested case proceeding?
MR.

8

9

i t says "in a h earing o r other

case?

6
7

action,

McILRATH:

I -- I believe it was a

hearing in that it was a public session that they were
holding at which a decision was being made .
THE COURT :

11

It -- but do you think i t

was

12

a heari n g in the t radi t ional judicial sense like we 'r e

13

having today?

14

I ' m concerned .

And this is a hearing in -- as far as

MR . McILRATH:

15
16

consider it a hearing.

17

make a decision and - -

I

-- I , myself wou l d

I t ' s an opportunity for them to

But the hearing actually wou ld be if they

18
19

decide t o ho l d a c lo sed - record hearing .

20

clearly would be a hearing.
It clearly would be a hearing .

21

THE COURT :

22

MR . McILRATH:

23

THE COURT:

24
25

Now that

Yeah.

Okay .

All right.

Anyth i ng

else?
MR . McIL RATH :

No .
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All ri ght.

T HE COURT :

1

2

Mr . Sexton,

3

pa rticula r

4

purposes.

Mr . Jones ,

I do n ' t know who ' d like to address this
issue from your standpoint f or the Tribe's

MR.

5

SEXTON:

Thank you,

Your Honor.
Before I

Joe

jump into

6

Sexton on behalf of Ya kama Nation .

7

my argument,

I'd like to address the Court ' s question

8

with respec t

to wha t

occurred on April 1 0th.
But we submitted a

I was at the meeti ng.

9

10

number of e x hib its in support of our response attached

11

to the declaration of Mr.

12

that declarat i on,

13

Carroll

14

parties in this matter tha t :

15

staff provided the clerk of the Board with a copy of

16

the appeal reco r d and hearing examiner decision for the

17

board's rev i ew per YCC 16B.09.055, subsection

18

it goes on to provide what the subsection says.

an d at Exhibit C of

there is an emai l

from Mr. Thomas

Carroll on March 14, 2018, notify i ng the

Bu t

19

Jones,

A

few weeks ago , planning

for our purposes , Mr . Car rol l

(3)

And

goes on :

20

The c l erk notified us that the Board has reviewed the

21

ma ter ials and wou l d like us to schedule the public

22

meeting .

23
24
25

In response to th is email -- so that email was
sent at 8:55 a . m . on March 1 4th.
THE COURT :

This i s the attachment
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1

that 's -- yeah .

2

MR . S EXTON:

3

THE COURT :

4

MR.

Yes .
I

SEX TON:

see the attachments .
Okay.

On exhib i t

-- on
To be

5

Exhibit D, Mr . Quehrn responds,

and he says:

6

clear,

7

meeting

meet i ng,

under lined

no t

8

hear ing

hearing,

u nde rlin ed

at which the Board

9

wi l l decide whether to affirm the decision of the

Grani t e u nderstands that this i s a pub l ic
a public

10

hearing examiner o r

to inv i te written memoranda of

11

authorities and direct the clerk to sc h edule a

12

c lo sed-record p u blic hearing, and t hat the Board wi ll

13

not take tes ti mony from s ta ff,

14

appellant at this meeting .

the app l ica nt ,

or the

And so that ' s effective l y wh at happened,

15

It was an -- it was a -- it was a public - -

16

Honor.

17

pub l ic mee ting .

18

I ' ll get into ,

19

i te ms that -- and min i ster i a l

20

Boa rd o f Commiss i o n ers was deciding on that day.

T h i s ma t ter was put o n the age nd a,

as

along with -- with other legislat i ve
items that the -- the

But the issue on Gran i te's motion to dismiss,

21
22

when -- wh e n you drill down o n it,

23

no t

24

[ve r batim]

25

Your

is real ly whethe r or

the express words of t h e Yakima County ' s Code
are to be g i ven e ff ect.

And I think it ' s notab l e t ha t

this wasn ' t
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1

rea l ly t ouched on in either Mr. Qu ehrn ' s or - -

2

THE COUR T :

3

MR.

4

SEXTON:

was not.

-- Mr. Mcilrath's

or argument rat h er.

provision

T HE COURT:

5

6

It

Well ,

in -- and in any of t he

br i ef i ng e i t h er --

7

MR. SEXTON :

8

THE COURT:

9

MR . SEXTO N:

We l l

--

-- that I
And I

recall .

t hi nk this i s -- at

10

least fo r our purposes, what we 're making th i s argument

11

on is because Yakima County has specifical l y prescribed

12

i n its ord i nance -- and Mr . Mc ilrat h refe r enced a

13

n umber,

14

speci f ic subparagraph .

bu t

he -- he d i d n ' t quo t e from -- from t h e

But Yakima Coun t y has spec if ical l y prescribed

15
16

i n i ts o r dinance how an administrat iv e appea l

17

ter minated for purposes of judi c i al appea l s unde r L UPA.

18

I n other words ,

how does the clock start f or the 21-day

19

appea l

And Yakima Coun t y t ermina t es

20

admi ni s tr a t ive appea l s u n der LUPA wi th a written

21

decis i on .

period?

In fact,

is

un d er --

22

THE COURT :

And wh e r e -- wh ere are you?

23

MR . S EX TON:

I 'm on YCC 1 6B . 09.050,

24

s u bpara g r aph (b),

which says t h e Board's f inal wri t ten

25

decision -- not a f inal o r dinance,

not

a fin al
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1

reso l ution

2

THE COURT :

3

MR.

4

THE COURT :

5

I can ' t

-- sha l l

SEXTON:

--

constitute
. 050,

So you're subsection

subsection

6

MR.

7

THE COURT :

8

MR .

9

THE COUR T :

SE XTON:

MR.

11

T HE COURT:

Ok ay.

You said B -I ' m sorry .

--

It ' s

but under what?

16B.09 . 050 ,

SEXTON:

Al l

right .

paragraph 5.
Thank you.

I ' m there .

MR. SEXTON :

13

Yes.

SEXTON:

10

12

Okay.

T he Board's final wr i t t en

14

decision -- not an ord i nance ,

15

constitute a final administrat i ve action for the

16

purposes Chapter 36.70C RCW .

17

not a

r esolution -- shall

That's LUPA.

So they chose the wo r ds " written decision '':

A

18

written decision under LUPA is considered issued not on

19

the date i t

20

or voted on .

21

mailing or ,

22

given that t h e reso lu tion or the writte n decision is

23

publicly available .

24
25

was written,

not on the date i t

was signed

It is issued under LU PA three days after
if i t ' s not mailed,

the day the notice is

Because the County's f inal written decisio n
under Yakima -- must be a wr i tten dec i s i on under Yakima
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1

County's Code,

2

within 21 days of the issuance of th is written

3

decision ,

4

Nation ' s appeal is timely ,

5

d i smiss must be denied .

which was April 1 3 ,

Now ,

6

and Ya k ama Nation filed its appeal

I

20 18 , at earliest ,

Yakama

and Granite's motion to

know there's a question about
We don ' t

even need to get into that.

7

quasi-judicial .

8

Because if we ' re going to get into that ,

9

sub- -- subsection

(a)

of

under 36.70C . 040,

of

sub-

because

th i s provision under

10

LUPA ,

subsection

(4)

applies

11

because Yak ima County has dictated that written

12

decisions termina t e adminis tra t i ve appeals .
But if we ' re going to get into Gr anite's

13
14

argument that

(b)

applies,

not

(a) ,

i t ' s really --

15

it's -- the Board was not act i ng in a quasi-ju d i cial

16

capacity.

17

quasi- j udicial capaci t y .

They e l ec t ed specifically not to act in a

(c)

would be t he

So th en we go to

19

catchall provision under 36,70 . 040,

20

subsection

21

not dealing with a wr i tten decision ,

22

dealing with an ordinance or a resolution by a body

23

u n- -- sitting in a quasi-judici al capacity,

24

decision is conside red issued when it is entered into

25

the public record.

(4),

which is,

(c) .

And

18

sub -

--

if you're not -- if you 'r e
if you ' re not

then the
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And here ,

1

the Board's decision affirming t he

2

hea rin g examiner was entered i n to the public r ecord on

3

Apr i 1 1 7,

20 18 .
Mr.

4

Mci lrath in d icated,

i n h is argument ,

5

en t ry of the resolut ion was done on Apri l

6

not correct.

7

hearing.

9

That ' s

1 0 th .

They voted on the resolu t ion at t h e

We didn ' t

8

that

ge t

a copy of i t.

loo ked at the Co u nty ' s websites,

In fact ,

if

you

and we subm i tted t h i s

10

in -- i nto -- i n wi t h our response brief,

the minu te s

11

were app ro ved on A-

12

that's the first t ime really on the a g enda item where

13

this is listed that you see th at t he Co u n ty Board of

14

Commissioners upheld the hearing examiner's decision .

15

That ' s April 17th.

-- and sig n ed on Apri l

17 th,

Yakama Nation filed i ts twen ty -eigh t

16
17

l and use petit i on 15 da ys later.

18

s ubse ct i on

19

t imely.

(c),

Now,

20

Th e refo re ,

-- 2018
under

the Nation ' s 20 1 8 LUPA appeal i s again

it ' s

important t ha t

we s t art,

at th e

21

ou t set ,

22

that I ' m sure we ' re all bas ic a l ly fami l iar with .

23

in Was hin gton,

24

effect to mun i cipal and county o rdinan ces.

25

and

wi th the basic rules of statutory construct i on
And

th ose rules app ly wi t h equal force and

And th e t wo ru l es I'd like to bri ng attention
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1

to today is that,

when the p lai n meaning of an

2

ordinance i s clear,

3

meaning is discerned from the ordinary meaning of the

4

l anguage at iss ue,

5

the provision is found,

6

statutory scheme as a wh o l e.

Pla in

it must be given effect.

the context of the statute in which
related provisions,

and the

And the second rule is that ord inan ces must be

7
8

interpreted and construed so th at all language u sed is

9

given effect with no port ion rendered meaningless or

10

superfluous .
Now,

11

under LUPA,

again,

the date when a land

12

u se decision i s i ssued depends on wh et h e r

13

written decision ; tw o,

14

legislative body si ttin g in a quasi-judicial capaci ty ;

15

or,

16

those f irst two categories .

17

three,

it is,

one,

a n ordinance or reso lu t i on by a

any type of decision that doesn't fall under

And wri tt en decisions,

as we noted,

are issu ed

18

either three days after mai l ing or,

19

date notice is provided that the decision is publ i cly

20

availab l e.

21

a

if not mai l ed,

the

Knowing t h i s fr a me work and bearing it i n mind

22

for pu r poses of sta t utory construction,

23

aga i n to Yakima County's ord i nance to see what i t

24

to say about the termina tin g event for admi nistrative

25

appeals under LUPA.

It

l et's turn,
has

does n ot presc rib e an ordinance
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1

or resolution made f i nal on t he date it was signed as

2

t he event that marks the end of t h e administrat i ve

3

appeals p r ocess and ,

4

21-day appea l

the beginning of the

period.

Again,

5

there f ore,

under YCC 16B.09.050(5),

6

determ i ned that,

7

decision shal l

8

for t he p u rposes of Chapter 36.70C RCW.

the County has

q u ote, the board ' s f i nal writ t en

constitute a final administrative action

An d I t h ink i t's important to no te ,

9

10

Mr.

11

r evisi t ed the ordi n ance,

12

this sect i on of this ordinance to ensure compliance

13

with state l aw.

14

J ones wi ll get i nto,

as

t hat the Co u nty has r ecently
and it specifically revisited

So we presume t h at they looked a t

15

They understood that LUPA -- in LUPA ,

16

t hat this ordinance i s referenc i ng ,

17

dec i sion " have - - have a specific mean i ng .

18

So the plain language here,

the section .

in t he section

the words " written

i n both LUPA and

19

Yakima Coun t y ' s ord i nance,

20

admini stra t ive l and use appeals are considered ended

21

upon t he i ssuance o f a final wr i t t en dec i s i on .

22

t hat writ t en dec i sion is cons i dered issued,

23

three days a f ter mai l ing or on the date the no ti ce is

24

given t ha t

25

i t

is that the County

And

again ,

i s pub l icly avai l able .

So th i s resol u tion may have been sig n ed on
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1

Apri l

2

resolution,

3

administrative appeals process comes upon the issuance

4

of the written decision.

5

cou l d have been was when t he County prov i ded the

6

written decision on April 1 3,

7

email from Ms.

8

public -- publicly availab l e on that date ,

9

earliest date th at you can star t

10

10th,

and it may have taken the form of a
but the end of Yakima County's

And the earliest date this

Madera and ,

2018,

assum i ng that it was made
that ' s the

th e 21-day LU PA appeal

period .
Aga i n,

11

April 1 3th is May 4 th .

13

l awsuit on Ma y 2nd .
So,

14

21 days from

that would have been

12

Yakama Nat i on filed its 2018

even if we ignore the plain language -- we

15

don ' t need to get to this po in t,

16

RCW 3670C.040(4) (b)

17

noted,

18

no t

19

in an electronic

but --

does not apply because ,

as we

the County was not sitting and chose- -- e l ected

to s i t

in a quasi-jud icial capacity .

Washington's courts ha ve provided a four - part

20

test or a four - part -- four-fac t or analysis for

21

determining when a local agency's action is

22

quasi- judici al on the one hand or ministerial or

23

l eg i slative on the other.

24
25

And in State v .
173 Wn.2d 7792,

Finch, which we cited at

that cou r t

-- the - -

the Washington
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Whether an action is

1

Supreme Court held that :

2

quasi-jud icial depends on whether t he decision was

3

adjudicatory in nature .
So the four-factor test :

4

One ,

whether a court

5

could have been charged with making th e agency 's

6

decis i on ;

7

his torically has been per fo rmed by courts ; t h r ee,

8

whether the court involves the -- t he ac t ion ,

9

me,

two,

whether the action is one wh i ch

e x cuse

involves the app l ication o f existing law to past or

10

present facts for the purpose of declaring or enforcing

11

l i abil i ty ; and ,

12

ordinary business of courts as opposed to that of

13

leg i slators or administrators .

14

On April 10,

four ,

whether the action resembles the

2018,

in r esponse to Yakima

15

Nation ' s notice of appea l,

the Boa r d conside r ed the

16

issue of this appeal on i ts public meeting agenda ,

17

which contained r esemble number of other

18

nonadjudicative issues.

19

Board had a choice .

20

either simply affirm the hearing examiner ' s decision

21

without accepting additiona l memoranda and hearing oral

22

arg umen t, which is what Granite requested in the email

23

that we discussed earlier, or i t

24

closed-record q ua si -j udicial appellate hearing with

25

oral argument,

Under YCC 1 6B.09 . 050 ,

As Mr. Quehrn note d,

accept briefing ,

the

it cou l d

could hold a

etc ., as the Ya k ama
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1

Na tion requested.
The Boa rd,

2

in i ts discretion,

re jected Yakama

3

Nation's request for a closed-record appeal and instead

4

simply affirmed the hearing examiner ' s decision through

5

its f i nal written dec ision.
In app l ying the fo u r

6

f actors ,

the Board did

7

not act in a quasi -jud icia l

capacity when i t issued its

8

final decis io n.

9

charged with affirming o r declining to affirm a hearing

While courts might conce i vably be

10

examiner ' s dec i sion,

this genera l ly does not occur in

11

courts without an appel l ate hearing where at least the

12

r ecord is establ i shed ,

13

is heard ,

14

decl i ed [ p honetic]

15

adjudica tory proceedings .

cons i dered ,

and briefs are submitted.

and legal argument
Here,

t he Board

to - - declined to provide any sort of

The sort of pub lic hearing the Board held a l so

16
17

does not resemble the ordinary business o f the courts

18

or actions histo rica l ly pe rf ormed by courts .

19

not typica l ly take public comment and p roh i bit lawyers

20

fro m makin g argument and submitting legal briefing .

Courts do

And a l though it could be argued that the Board

21
22

applied exis t ing law to past or present facts,

23

Ap ril 10th hear ing admits no s u ch substantive l ega l

24

analysis.

25

So,

again,

we need to g i ve

t he

in the f i rst
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1

instance,

we need to give the pla i n language in LU PA

2

and Yak i ma County's Code effect, wh i ch a l one leads us

3

to conclude that the decision here is written ,

4

RCW 36 . 70C . 040(4) (a)applies.
But ,

5

even if we ignore that ,

so

or we l ook past

6

that,

the subsection Granite relies on in its mot i on to

7

dismiss is inapp l icable because the Boa r d of

8

Commissioners elected not to sit i n a quasi-judicial

9

capacity on April 10th .
Now ,

10

t h is l i sts - -

(c)

11

subsection

12

RCW 36 . 70.040.

13

decisions - - nor

14

l egislat i ve body in a quasi-judicia l

15

ne i ther (a)

16

dec i s i on is en t ered into the pub l ic record is the da t e

17

of the final la n d use decision for determining the

18

commencement of the 21-day a p peal period .

no r

-- aga i n ,

leaves us wit h

Tha t
(b)

{b)

the catchall provision ,

provides if neither

(a)

under

-- writ t en

-- ordinances or resolutions by a

applies ,

quote,

capacity -- if
the date the

And the courts have told us decisions of the

19
20

sort issue d h e r e are entered in the pub li c record when

21

the minutes from the meeting are made open to the

22

public or the decis i on is othe r wise memorialized so

23

that i t

24
25

is publicly accessible .
Here ,

the Board ' s wri tt en decision was made a

mat t er of pub l ic record on April 1 7 ,

20 1 8 .

This is the
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1

date when the minutes of the April 10th meeting showing

2

the -- at l east the ex i stence of a final written

3

decision were approved and uploaded,

4

Yakima County ' s website.

5

May 8 t h .

6

petition filed on May 2nd is t im ely under this

7

provision .
Now,

8
9

Accordingly,

presumably,

to

Twenty - o n e days after this is

Yakama Nation ' s

20 18 LUPA

Granite talked about how the authorities

are clear on this .

And -- and,

you know ,

the LUPA

10

provision

the 21 - day limitation is a strict

11

[verbatim ] .

But Granite relies principally on

12

Northshore Investors LLC v . The City of Tacoma and

13

King ' s Way Foursquare Church v . Clallam County .
And both of these cases,

14

when you take a hard

15

look at them,

actual l y support Yakama Nation ' s pos i tion

16

or at least t h ere are significant distinguishing

17

factors between those cases and the situation before

18

this Court.
In Northshore Investors,

19

the appe l l ant there

20

argued tha t

Tacoma's ordinance required a wri t ten

21

decision like we ' re arguing here.

22

the Tacoma Code contained no r equirement that the city

23

council in that case i ssue a wri tten decision .

24

fact ,

25

Tacoma mun i cipal - - the Tacoma City Council,

the court held t h at ,

The Court found that

In

i n t h e situation before the
rather,
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1

the Tacoma Municipa l Code permitted an oral decision.
And the Court used the date of that oral's

2
3

decision entry [verbatim]

4

starting point for determining whether the appellant

5

had met the LUPA 21-day filing deadl ine .

The Court

6

there undertook a thorough analysis to

regarding

7

when the o r al decision was made public under subsection

8

(c)

9

of RCW 36.70C . 040,
In this case,

Section (4).
Yakima County not on l y does not

10

permit an ora l

11

administrative appeals,

12

decision from t he Board .

13

into the public record as the

final decision for purposes of
it expressly requires a written

Gran i te a l so re li es on Northshore Investors to

14

call attention to Ms. Madera ' s notice, arguing that

15

this notice is not a written decision,

16

no t ice of the oral decision in Northshore was not

17

deemed a written decision from Tacoma City Council.

just as the

18

We actually agree with Granite on that point.

19

Yakama Nation is not taking the podi - -- position that

20

Ms . Madera ' s notice is a written decision.

21

notice is to execut i on of the mailing or,

22

alternatively,

23

written decision under 36 . 70C . 040(4) (a) .

24
25

Ra th er,

her

the notice of pu blic availability of the

The distinction between here and Northshore is
the notice in the Tacoma case didn't contain anything
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1

written by the Tacoma City Council .

This notice

2

contained the resolution,

3

decision under 16B . 09 . 050, subsection (5).

which was the final written

The Clallam County case l ikewise supports

4
5

Yakama Nation ' s pos i tion.

6

the Board passed a resolution ora l ly when it voted to

7

affirm the hearing examiner on November 18, 2003, or

8

rather on December 2 ,

9

decision to a resolution by a legislative body sitting

10

The issue there was whether

2003, when i t

reduced its

in a quas i - judicial capac i ty.
The Court held there that the decision was not

11
12

fina l

upo n the Board ' s vote to affirm the hearing

13

examiner ' s decision in November.

14

like that -- this case here, they had a meeting,

15

although they sat in a quasi-judicial capacity, and

16

t hey voted to affirm the hearing examiner.

17

was final when the decision was reduced to writing and

18

issues .

They had a -- j ust

Instead, it

Unlike here , the Board in Clallam County was

19
20

sitt in g again in a quasi-judicia l

21

impor tantly , un l ike here , the Board in Clallam County

22

at that time was not required to end its administrat ive

23

appeal process under LUPA with a final writte n

24

decision.

25

capacity, but more

LUPA's 21 - day l imitation period is strict.
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1

But no president[verbatim]

-- no precedent requires

2

this Court to find the shortest applicable start date

3

for the 21-day deadline and apply that.

4

there ' s no authority dictat ing that a resolution cannot

5

be a written decision for purposes of

6

RCW 36.70C.040(4),

7

final written decision is prescribed expressly as the

8

ending point of the administrative appeal for purposes

9

of LUPA.

Fu rthermore,

subsection (a), especially when a

So when considering LUPA and the code

10
11

together, along with the rules of statutory

12

cons t ruction ,

13

written decision as required by law, even if it took

14

the form of a resolution.

15

fi led its appeal of the Yakima county's final written

16

decision,

17

be denied .

18

it is clear that the decision here was a

Because Yakama Nat i on timely

under LUPA , Gran i te's motion to dismiss must

Furthermore, because we now have

19

acknowledgment from al l parties that the administrative

20

appeal framework under Yakima's -- County's old code

21

required act- - - effectively a violation of the

22

statutory linkage requirement,

23

lawsuit that the Yakama Nation filed,

24

to d i smiss actually highlights why the appropriate

25

relief here, as Mr . Jones wi l l discuss ,

with respect to the 2017
Granite's motion

is to grant
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1

Yakama Nation ' s motion to remand so that t he

2

administ r ative process can fina ll y advance in

3

compliance wi th sta t e law .

4

THE COURT :

5

MR . SEXTON :

6

questions ,

7

your time .

Okay .

Th ank you .

TH E COURT :

Thank you for

Thank you .

Mr . Quehrn?

9

MR. McILRATH:

10
11

Jus t

12

questions and

br i ef l y ,

T HE COURT:

14

MR. QUEHRN :
by Mr.

Thank you,

Sure .
-- a few of the po in ts made

Sexton .
You asked the question,

16

Your Honor .

I ' d li k e to respond to one of your

13

17

a hear in g or a meeting?

18

THE COURT :

19

MR . QUEHRN :

20

the Co u rt has no

that concludes my argument .

8

15

If

I th ink -- is was this

Um-hmm .
There's no q u estion it was a

public meet in g .

21

THE COURT:

Um-hmm .

22

MR . QUEHRN :
The question i s,

That ' s reflected in the
is whether there was a

23

record .

24

hearing or a meet i ng ,

25

function o r the capacity wi t hin which the Board of

does t h at change the fundamental

l=======MITCHEIJ, REALTIME REPORTING = = = ====!
7829 Center Boulevard, Suite 247, Snoqualmie, Washington 98065

,t25-503-3645
APP. at 65

43

PROCEEDINGS; August 17, 20 18

1

County Commissioners was sitting and acting .
And the answer is it does not,

2

any more than

3

making a

judgment on the pleadings in this court would

4

change t he fundamental na t ure of what you do .

5

THE CO URT :

6

MR . QUEHRN :

Um - hmm .
It was the prerogative of the

7

Board of County Commissioners to take more argument,

8

to - -

9

l itigated in front of the hearing examiner for almost

to essentially take more briefing .

There were two rounds of dispositive

10

six months .

11

motions,

12

and we l l - documented final decision .

13

This case was

a n d a very thorough and rel- -- well-written

It's perfectly reasonable for a reviewing body

14

to look at that and say,

15

to make my determination,

16

County Commissioners did.

17

in a meeting ,

18

the fundamental nature of what they were charged to do

19

and what they did .

20

I have suffic i ent information
which is what the Board of
The fact that they did that

as opposed to a h ear in g,

doesn ' t

And re l ative to the stat ut e that I ' m pointing

21

to that is contro l ling,

22

contested case proceeding .

23

case proceeding " as allowed by ordinance.

24

25

change

Now ,

it says hearing or other
It was an " other contested

if the argument is somehow t hat didn ' t

afford sufficient due process,

then what should have
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1

happened i s

that shou l d have been appealed t imely - -

2

21 days of the date of the resolution as the statute

3

says - -

4

But to try to go retroactive l y back and change the

5

nat u re of what the Boa r d of County Comm i ss i oners was

6

doing is just not accurate.

7

court of appea l .

and that i ssue could have been raised then .

They were sitting as a

8

The second question I wanted to address is :

9

There's a lot of discuss i on of the ordinance and how

10

the ordinance affects this case.

11

determines your j ur i sdiction ,

12

believe the ordinance i s c l ear .
Again,

13

I

The statute

not the ordinance.

I

think Mr . Mc il rath was correct in

(5):

The board ' s final written

14

pointing to subsect i on

15

decision shall const i tute final administrative action .
The board ' s

16

fina l

administrative decis i on i s

I t's a piece of paper .

It ' s a reso l ut i on .

17

in writing.

18

It ' s in f r ont of you.

19

passed April 10th .

20

the date that resolution was passed was the da t e that

21

decision was issued.

It's dated April 10th .

And the contro ll ing statute says

As to t he fo u r-point test,

22

It was

I would j u st

23

encourage Your Honor to apply it to what happened here .

24

It 's

25

Finch,

interest i ng t h ey re l y on pre-LUPA cases primar il y.
in particu l ar ,

is actual l y -- was app l ied - -

the
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1

appearance of fairness case,

I think , was applied -- a

2

document appl ied to prosecur- -- prosecutorial

3

discretion in a criminal case.
It's one of the reasons why t he legislature

4
5

d i d wha t

6

appearance of fairness doctrine mean t

7

applied t o; they fixed t hat.

8

what's -- the definition that ' s in front of us in this

9

case or another contested case proceed ing .

10

it did after years of litigation of what the

This was no t

to what it

And it app l ies to

le g islat ion.

The Board wasn't free

11

considered les- - -

12

to take policy considerations in t o effect i n ma k ing

13

their decision .

14

testimony.

15

l egis l ation .

It can't be

They weren't free to ta ke add iti onal

As I re ad from the record, they were l imited

16

to what was in front of them , and t hey had to conclude

17

that a burden of proof hadn't been carried and that

18

there was s- -- essentially substan ti al ev i dence to

19

support t he decision below.

20

in essence a j udicial,

That is fundamentally and

not a legis lative determination.

21

And finally,

I ' m hes i tating to go here because

22

I think it concedes too much .

23

controlling portion of the statute is - - whic h we've

24

argued -- that basica l ly treats this as a legislative

25

body making a quasi-jud icia l deter mination .

I th ink the -- the

But even
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1

if you go to see,

this was entered into the record when

2

they passed the ordinance.
Some clerk writing a let ter didn ' t have to do

3

4

anything to enter it into the public reco rd.

5

just -- t h at 's a crazy argument,

wi th all due respect.

I t ' s fine that the notice letter went out,

6
7

the notice l etter rea ds in the past tense.

8

happened then.

9

That's when the final decision was made .

10

And in land use cases,

13

State of L imitations,

14

they ' re short,

15

starts and when it ends.

16

with all due respec t

17

is clear :

18

is a legisla t ive body,

19

quasi - judicial capacity,

20

when t hey passed the reso l ution,

21

May 1st .

25

And Yakama

Missing the Statute of Lis -

I must admit :

Limitations is very harsh.

24

This

The ordinance was passed on April 10th.

12

23

but

Nat ion was present at that.

11

22

That ' s

we a l l

-the

lose sleep on them because

and you have to figure out when it
But I

think,

in th is case,

to the Yakama Nation,

the statute

The Board of Coun- -- County Commissioners

Thank you,

they were acting in a
they issued their decision
and the 21 days ran on

Your Honor.

THE COURT:

All right .

Thank you.

Anything else, Mr . Mcil ra th?

MR. McILRATH:

No,

Your Honor.
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THE COURT:

1

Okay.

2

Well,

this is not an area that I 'm terribly

3

fa miliar with ,

4

as - - and I ' ve l ost a little sleep over this as well .

and maybe you lost some sleep over this

And I did look at a ll these sta t utes .

5
6

wasn't able to pu l l

7

Code because it had changed ,

8

old code.

9

yeah,

10

What I

up was the -- the Yakima County
and so I cou l dn ' t

find the

So th i s is helpful information for me .

it -- it is a harsh result,

So ,

if that 's t he

direction I go .
The concern I ha ve is that ,

11

i t

sub

looked at

12

the statutes ,

13

subsection

14

ordinance or resolution by a legis l ative body sitting

15

in a quasi-jud i cial capacity,

16

the ordina n ce or reso l uti on is the -- t he -- the

17

beg in ning of the 21-day period.

(b) :

says 36. 70C. 040 ,

when I
( 4),

I f the land use decis ion is made by

the date t he body passes

And then I go to RCW 42.36.010 ,

18

a legislative body sitting in a

and it defines

19

wha t

20

wou l d be ,

21

decision - making bodies are those actions of t h e

22

legi slative body -- it goes on and lists what those

23

bodies might be -- which determine t h e legal rig hts ,

24

duties,

25

or other contes t ed case p r oceedings.

and it says:

judicia l

capacity

Quasi - judicial actions of local

or privileges of specific part i es in a hearing
An d that ' s where
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1

I

kind o f

stop and catch myself.
That language,

2

"in a hear ing or other

3

contested case proceedings," I don' t

4

the - - the code,

5

the l egislative body here made the determination that

6

they would basica l ly affirm without holding a hearing

7

or other case proceeding.

9

because as far as I can tell ,

And so this - -

8

even get to the -the --

this statute basically embodies

the four-part test as far as I can te ll ,

And I look at that,

10

or it attempts t o embody that .

11

and -- and I

12

mus t

13

a -- in a quasi-jud icial capacity .

say to myself,

as far as - -

a hearing i n -- i n i tself

be adjudicatory in order for them to be sitting in

So I'm no t

14

finding that that occurred here as
t he

15

a resu l t

16

closed -- the co- - -

17

Subsection

18

subsection

19

affirm the hearing examiner's decision based on its

20

review of the written request and transcript wi thout a

21

public hearing.

22

of the Board option to -- to deny the
the closed-record hearing .

16B . 09 . 050 ,
(a)

subsection

of that says:

( 1 ) talks about

The Board may decide to

And that ' s what they did here.

They did not

And so they did not sit in a

23

have a public hearing .

24

quasi - judicial capacity as far as this Court is

25

concerned.
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1

49

I also t h ink that th i s -- that the County

2

admits -- or there's an admission at least in the

3

le tter that was sent by Ms. Madera.

4

County decided to -- whether to af fi rm or hold a

5

closed-pub li c -- or a closed-record hear in g.

6

unan imously decided to af fi rm the hear i ng examiner ' s

7

decision and sign th is resolu t ion, which is a t tached

8

for your records .

9

She goes on to say:

She says th at the

Th e Board

At this poi n t , all

10

administrative appea l s have been -- been exhausted .

11

in a -- in a way,

12

lette r or t his letter has bee n sent out -- it was sent

13

out by ema il -- at t his time, at this poin t , she says,

14

all administrative appea l s have been exha u sted.

15

tr iggers the 21 - day period as far as t h e Court's

16

concer n ed,

17

the code that says the Board ' s fi n al wri tten

18

decisions -- and ,

19

th e reso l u t ion -- con- -- s h all const i tute a f i nal

20

adm i nistra t ive action for purposes of 36.70C RCW.

21

she's saying,

So

when you receive t he

Th at

and that ' s consistent with that l anguage in

in th is case,

the writ t en decis i on is

So I can go ahead and -- and walk th rough the

22

four-step analyzation that the supreme cou rt 's st i l l

23

u tilizing in these cases.

24

opinion th at came out in March where t hey're still --

25

they ' re sti l l

I've seen an unpublished

relying it [verbatim] .
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But I

1

50

don ' t think I

even have to get the re.

2

My decision is that the appeal was made timely to th e

3

Court.

4

reasons .

So the motion is denied be- - -

So next issue ?

5

JONES:

6

MR.

7

TH E COURT:

8

a b rea k.

9

br eak.

10

fo r

Thank you,
Oh,

apparen t ly we need to take

So we ' re g oing to ta ke a
So we'll co me back,

Your Honor.

five- to ten-m i nute

and we'll argue t he mo tion

the plaintiffs.
THE CLERK:

11
12

for those

Al l

rise.

Court is now in

recess.

13

(Break in recording from 10 :2 4 a .m.

14

to 10 :32 a .m.;

15

discussion.)
TH E CLERK:

16

17

All r ise.

Superior court ' s

bac k in session.
THE CO UR T :

18

Al l righ t.

19
20

unintelligible

revers e

and remand,
MR.

21

P l ease be seated.

Next mo tion would be the motion to
I

Mr.

believe.

JONES:

Yes ,

J ones?

Your Honor.

T ha nk yo u .

Et han Jon es on behalf of t h e Confederated

22
23

Tribes and Bands of the Yakama Nation ,

and I ' l l be

24

ar gu ing the Yaka ma Nation ' s motion to re ve rse and

25

re ma n d .
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There are two issues t hat are primarily r aised

1

The first is whether Yak i ma Cou nt y

2

i n the motion .

3

erred in bi f urcating appeals of its environmental

4

decision on the one hand and its l and use decision on

5

t h e other between administrative and judicial fo rums.
The second issue is whe t he r

6

the hearing

7

examiner subsequently erred in only lin king half of the

8

Yakama Nation 's SEPA appeal with t h e unde rl y ing land

9

use decision .

10

And the answer t o both of those i s yes,

Yakima Cou n t y did err in - -

in -- on both accounts.

And this all stems from appl ic ation o f the

11
12

forme r Ya k ima County Code wh ich allowed administrative

13

appea l s of pro j ec t

14

administrative appeals of any r elated SEPA threshol d

15

determinations .
So unde r

16

permit decisions but d isal low ed

county code ,

not state law ,

the

17

County issue d a

18

th a t

19

Nation was fo rc ed to appeal the fin a l

20

to Yaki ma Cou nty Super io r Court a n d separate l y appeal

21

the land use decision administ rative ly .

22

couldn ' t

final MONS and a Condi tional Use Permit
So t he Yaka rna

be appealed together.

MONS immediately

Yakima County's requ i re me nt to appea l

the SEPA

23

issues to state court c l early vio l ates the statu t ory

24

l inkage requiremen t

25

So the Court,

which is at t he heart of this case.

in tha t

2017 lawsuit,

stayed the
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1

proceedings so that we could go and resolve those

2

throug h the administrative process.

3

noted,

4

the first dispositive motion that the Yakama Nation

5

brought was on this issue .

And as Mr. Que h rn

there were rounds of dispositive motions, and

But ultimately t he hearing examiner determined

6

7

that he was bou nd by the Yakima County Code ,

and he

8

followed the Yakima County Code, which

9

so said that bifurcat ion was proper under the code .

and in doing

And he then tried to address the i ss u e,

10
11

thou gh ,

in a subsequent round of dispositive motions .

12

And in trying to address it,

13

SEPA arguments , but he didn't allow procedural SEPA

14

arguments.

15

l inked the SEPA issues and the la nd use appeals .

So i n esse nce wha t

Now,

16

he allowed substantive

he did was he pa rt ially

the basic rule in Washing t on is that

17

appeals of SEPA thres hold determina t ions and the

18

underlying governmenta l

19

l inked in a simultaneous hearing before one appellate

20

body.

21

(2) (a) ,

22

shall be of the governmental action t ogether with its

23

accompanying env ir onmental determinations .

24

And t hat is unambiguous:

25

action must proceed tog e ther ,

And that comes from RCW 43 .21 C .0 75,
wh ich says, quote:

subsection

Appeals under th is chapter

Governmen tal action

together with i ts accompanying environmental
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1

53

determinat i o n s.
And that's been implemen t ed t h r ough r egulation

2
3

at WAC 197 - 11 - 680,

subsection

4

subsec t ion ,

5

provided in subsection

6

applicable,

7

appea l s of procedura l

8

unde r

9

unde rl ying governmenta l

it says,

quote

(3) (v) .

[ as read):

(a) (vi),

And in that
Excep t

as

wh i ch is not

the appeal shall conso l idate any a l l owed
and substantive determinations

SEPA wi t h a hearing on -- or appeal on the
ac t ion in a sing l e

10

simultaneously hearing before one hearing body or

11

officer.
And the Supreme Court has also announced this

12
13

rule i n State ex rel . Friend & Ri ka l o Contractor v .

14

Grays Harbor County .

15

Court sa i d,

16

admi n istrative and j udicial SEPA appea l s i s that they

17

mus t

18

government act i on.

quote :

The Washington State Supre me
The genera l

rule in both

combine review of SEPA i ssues with the r e l ated

And one par t

19

that I jus t

wan t

to highl i ght

20

there,

because Grani t e argues that this rule on l y

21

app l ies i n a judicial cont e xt:

22

Supreme Court says that the r ule applies in both

23

administrative and judicial S EPA appeals .

24

c l ear,

25

appeals of the u nderly in g gove rnmenta l

then,

T he Was h ingto n State

So i t

is

from these rules t hat SEPA appea l s and
ac t ion mus t
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1

proceed together,

linked simu l taneously before one

2

hearing body or officer,

3

fo r

4

disp utes .

and the rule doesn't provide

any sort of partial l in kage of those -- those two

Yakima County d i dn't meet these requirements

5

6

when it separated the appeals ,

7

it recently amended the Yakima County Code to fix the

8

l inkage issue .
On July 1 1 1

9

and it said as much when

20 1 7, Mr . Thomas Carrol l ,
quote:

A number of years ago ,

in

10

County planner,

11

our attempt to adjust how SEPA appeals were conducted

12

th r ough Yakima County,

13

Commissioner hearing process on SEPA appeals.

14

that,

15

effectively violated and became i nconsistent wi t h state

16

law on how SEPA appeals need to be consolida t ed wi t h

17

the underlying land use appeal.

18

said,

Yakima

we removed the Board of County
By doing

for Type 1 and Type 2 lan d use decisions, we

Any land use dec i sion for Typ e 1, Type 2,

19

would be appealed to the hearing examiner,

and before

20

the changes,

21

that appeal to the hearing examiner.

22

changes, we sent the SEPA appeal to superior court,

23

separating those two processes which ultimately was

24

against state law and created a mess on how the hearing

25

examiner was able to conduct the hearing on the

the SEPA would a l so be consolidated with
When we made the
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1

underlying l and use decision without ha v in g an

2

opportunity to hear the SEPA appeal as wel l .
So Yakima County has free l y admitted that this

3

4

appeal procedure that was forced on the Yakama Nation

5

in this dispute was,

6

law,

quote,

u l timate l y aga ins t

state

end quote.
Now,

7

t he Supreme Co urt case law also h e l ps our
In Grays Harbor County,

8

und erstanding here.

9

mentioned previously,

which I

that was where a p r operty owner

10

challenged a surface excavation permit and a SEPA

11

determination fo r

a neighboring mine.

And after the admi n istrative review in that

12
13

case and the j udicial appea l ,

14

the appeal as untimely.

15

one o f

16

tha t

17

purposes,

18

requirements viola t e d the stat u tory linkage

19

requirement .

20

--

time li ness,

the superior court de ni ed

So the issue ,

therefore,

a nd ultima te ly the Cou r t

t h at the appeal was t imely .

case ,

said

But for our

the r e le vant analysis is wh et h e r

So in t ha t

was

the appeal

you had a county ordinance

21

that required appella nt s to file a

j ud icial appeal of

22

the lan d u se decision and,

23

administrative appeal of the SEPA determina t i on.

24

that's the same bifurcation issue that we have here ,

25

except the dec i sions are flipp ed.

at the same time ,

an
So
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So the fact that t h e decisions were flipped

1

2

doesn ' t

matter,

though,

and th e reason that we

3

that is because i t

4

Sta te Supreme Court sa id:

5

administrative and judicia l

6

mu s t

7

so they ' re includi n g administra tiv e appeals here - -

8

that they must combine review o f SEPA issues with t he

9

related government action .

was th is case where the Washington

combine rev ie ws - -

The ge n e r al rule,
SEPA appeals,

i n bo th

i s that they

so " in both admin i s t rat i ve "
is

So the Sup reme Court h eld t h at this violated

10
11

th e linkage require men t

12

tha t

in Grays Har bor County, and

holding shou l d be e x tended t o this case.
The Wash i ngton State Supreme Court has also

13

issue in Ellensburg Cement

14

conside r ed a simila r

15

Products,

16

chal l enged Ki t t i tas County ' s

17

use permit to wha t

18

competitor .

19

know

which is whe re Ellensburg Cement Pr oducts
issuance of a co nd i t i onal

appears to have been a business

Ki ttitas County hel d administrative

Now ,

20

appeals for both t h e SEPA issu es and for t h e l and use

21

determina tion ,

22

separately .

23

hearing for the SEPA appea l, and a separate o pe n - record

24

hearing for t he land use appeal .

25

but what they did was they he ld them

So they he ld a separate closed-record

So even though th ey happened simultaneously ,
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1

they didn ' t

happen linke d together before one heari n g

2

body or officer.

3

the chance to have an admin is t rative hear ing on bot h

4

our SEPA and LUPA appeals .

And in our case , we haven't even ha d

So in summary, the County imprope r ly

5

Th e h eari n g examin er

6

bif u rcate d these appeals.

7

improperly partial l y li nked the appea l s, a nd Ya k ima

8

County admi t s t h at this procedure violates state law.
So under RCW 36. 7 0C.140, t he Cour t

9

is

10

empowe r ed to affirm the land use dec ision,

reve rse the

11

land use decision ,

12

modification or further proceedings .

13

important t o note that t his statute doesn ' t l im i t when,

14

in the proceeding, you have that aut ho ri ty .

15

The Court has t h at au th o rit y as i t

remand t h e la nd use decision for
And it 's

s i ts here

Un der RCW 36.70C.130, t he Court may grant

16

t oda y.

17

relief where t he County engaged in un l aw f u l procedu r e

18

or fa iled to fo l l ow a prescribed process, as it h as

19

done here , and where the County relied on and inter -

20

e rron eo u s interpret a tion of the law.

21

Yakima County's and t he hearing e x aminer 's

22

i mproper bif u rca t ions represent both an unlawful

23

p ro cedure and i n- -- and an erroneous interpretation of

24

the law and s h ould th erefore be reversed and remanded

25

so that Yakima Coun t y can p r oceed in accordance wi t h
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1

state law i n this proceeding.
Now I'd like to briefly address some of the

2
3

counterarguments that Granite raised in its -- in i ts

4

response .

5

requested relief isn't avai l able at this initi al

6

hearing.

7

specifically on Worldwide Video of Washington v.

8

of Spokane.

9

So Granite argues that the Yakama Nation's

And in making that argument,

And in that case,

they rely

City

t he Court considered whether

10

a party waived their collateral estoppel argument by

11

failing t o ra ise it.

12

argument at the initial h earing,

13

that t h e argument wasn' t

14

at the statute,

15

expressly waived if you don't raise it.

16

Now,

So t he y fai led to raise an
and the Court held

waived because,

when you loo k

that's not one of the arguments that is

waiver for fai l ure to raise an argument

17

at an initial hearing has no bearing on the Nation ' s

18

ability t o raise this dispute at the initial hearing

19

[ verbatim ] .

20

parties t o note and -- quote,

21

juris dic t ional and procedural issues fo r

22

th e initial hearing.

23

Yakama Nation did with this mot i on.

24

25

Now,

And in fac t ,

RCW 36.70C.080 requires
note all motions on
resolu tion at

And that is exactly what th e

Granite also argues t hat Ya k ima County

was not required to provide an administrative appea l
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1

under SEPA as - - as they ' ve raised a l ready .

2

agree t hat ,

3

t o hold administ r ative SEPA appeals.

i n genera l,

Bu t

4

SEPA does no t

And we

require counties

the sta t u t ory linkage requirement dictates

5

that,

i f an administrative appeal i s a ll owed,

6

adminis=

7

SEPA appeal must a l so be allowed,

8

proceed toge t he r,

9

hearing a body.

for a land use appea l ,

an

an admin i strative
bo th o f

linked s i mu l taneously ,

which would
be fo re a

And we know this because of the r ul e from

10
11

Grays Harbor County that the genera l

12

adm i nistrative and judi cial SE PA appeals ,

13

must combi ne rev i ew of SEPA iss u es with the related

14

govern ment action.
Nex t , Grani t e argues that ,

15
16

Woodway v.

17

have it s appea l

18

County Code ,

19

happened in 20 17 .

ru l e,

in both
is tha t

t h ey

under Town of

Snohomish County , i t has a vested right to
heard under t he -- the former Yakima

not the co r rected Yakima Coun t y Code that

So Town of Woodway has a good discuss i o n on

20

21

the vest r i gh t s doctr i ne which ,

at common l aw,

provides

22

developers with ce r tainty t ha t

23

projects wi l l

24

effect at the time th at a comp l ete pe r mit application

25

is filed.

their development

be processed u nder the regu l ations in
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But Grani te neglects to mention from that case

1
2

is that the ves t ed rights doc tr ine i n Washington State

3

is now statu t ory.

4

common law .

5

in t hat case:

6

permits for structures, which we don' t

7

RCW 58.17 . 033(1) deals wi th subdivision applications,

8

which we don ' t

9

development agreements,

It

is not a matter of c- -- of

And t he t h ree statut es tha t

are pointed to

RCW 1 9 . 27.095(1) deals with bui l d i ng
have he r e;

have here; and RCW 36.708.180 deals with
which we don't have here .

None of these subsections app l y to Granite's

10

Granite h as no

11

conditional use permit app l ications.

12

vested righ t

13

the forme r Yakima County Code, and I do think that

14

there is also an i ssue as far as whether the vested

15

rights doctrine, to the extent it does even app l y,

16

could allow a co u nty ordinance to survive that is

17

clearly contrary to Washington State law as adm it ted by

18

t h e Coun t y.

to have its applica t ion considered under

And then,

19

f i na ll y, Yakima County argued in its

20

r esponse that it wasn't afforded suf f icient ti me to

21

respond to the motion.

22

County stipulated to t he proposed briefing sc h edu l e.

23

We didn ' t

24

additional time f ollowing t h at.

25

I would j ust note that Yakima

hear any t hi n g i n terms of requesting

So for all of t hese reasons,

the Yakama Nation
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1

requests that the Court reverse and r emand the County ' s

2

final MDNS and land use decision for further

3

proceed i ngs in accordance with state law .

4

Your Honor.
Thank you.

THE COURT :

5

Thank you ,

And who is going to argue?

6
7

MS.

WI LSO N-McNERNEY:

8

THE COURT :

9

MS.

I am,

Your Honor .

And [unintel l igible )

Okay .

WILSON-McNERNEY:

I am Julie

I am appearing on beha l f of Granite

10

Wilson - McNerney.

11

Northwest and Frank Rowley in the 2017 case and Granite

12

Northwest,

13

the 2018 case .

Frank Rowley,

and the Rowley Family Trust in

There are -- there are three reasons why the

14
15

Yakama Nation's motion t o reverse shou l d be denied .

16

First,

17

premature,

18

initial hearing.

19

the Ya kama Nation ' s motion to reverse is
and i t ' s beyond the scope of the LUPA

LU PA initial hearings are to address
procedural and jurisdictiona l

21

reach the merits.

22

Nation framed today for you are issues regarding t he

23

merits of this case, and it ' s simply not the time to

24

h ear t h ose .

25

issues .

They are not to

20

And the issues that the Yakama

If this Court decides to hear the Yakama
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1

Nat.ion's Arguments on the merits,

2

deny the Yakama Nat i on's -- Nation's a r gument .

3

County's appea l

4

reversal and remand is not needed.

T he

procedures f ully comport with SEPA,

Fi nally,

5

this Court must sti l l

and

the relief that t he Yakama Na tio n

6

seeks is without basis in l aw.

Most of t he Yakama

7

Nation's argument today glosses over the fact t hat what

8

t hey argued in their brief was t ha t

9

jurisdictional i ssue.

t his i s a

They argued that because they

10

failed to ex h aust their administrative appeals,

11

Court does not h ave jurisdiction t o hear and decide

12

this case.
Yet ,

13

this

they ask that you r each the merits,

14

reverse the Coun ty 's CUP decision -- effective l y send

15

i t

16

reprocessing of the application -- and then to proceed

17

through a new administrat i ve appeals process under the

18

county

19

back t o the coun ty planning de p artment for

the new county code.
If the Court does n ot have jurisdiction to

20

hear and decide this issue,

21

merits of the case and cannot reverse the decision that

22

is being appealed.

23

the Cou r t

cannot reach the

So let me address t he purpose of the LUPA

24

ini tial hea r ing fi r st.

On l y jur i sdictiona l

a nd

25

procedural i ssues may be heard at the LUPA initial
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1

he aring.

RCW 36.70C.080 defines wha t

2

preliminary mat te rs .

3

subsections that apply,

4

subsection (4).

There are,

cons titutes

in our case,

subsection

(3)

two

and

The first is the unt imely filing or service of

5
6

the petition -- we've -- we ' ve dealt with that iss ue

7

already -- and then asking for an order that sets the

8

date on which the record must be submitted; se t s a

9

briefing schedu l e; sets a discovery schedule,

10

discovery is to be allowed;

11

hear ing or trial on the merits.

12

next -- the nex t

13

heard .

14

if

and sets a date for the
That wil l

be the

round of motions that are

are

Issues that fall outside of RCW 36 . 70C.080,

15

subsection (3),

are n ot subject to waiver if no t

raised

16

in the initial hearing and should be heard at a l ater

17

date.

18

on the me ri ts without the certified record being before

19

this Court and without the benefit of a briefing

20

schedule that allows adequate time t o address these

21

iss ues .

22

in this was discussed amongst the parties,

23

understanding that we would be seeing a -- a

24

dispositive motion from the Yakama Nat i on on these

25

issues .

This is not the time or place to decide an issue

When t he stipulation for the b rie f ing schedule
t here was no
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1

So th e Yakama -- the Yakama Nation is - - has

2

not got a jur isdictiona l

issue here .

3

challenging the legality o f the county's appea l

4

procedu r es.

5

jurisdiction because they've not exhausted t heir

6

administrative remedies.

7

RCW 43.21C.075,

8

the exhaustion of procedures tha t

9

ap pel la n t s .

They a r gue tha t

They are

this court lacks

But t hey have .
subsection (4)

does requ i re

are avai l able t o

The Yak ama Nation did exhaust the

10

admini s tr at ive appeals that were available below.

11

the y admit this -- it - - that -- and they admit tha t

12

thei r mot ion is dispositive at page 21 of their motion .

13

LUPA defines the procedure and the grounds

14

upon which a Co u rt may reverse or remand a land use

15

decis i on, and the Yakama Nation bears the burden of

16

proof on this is sue.

17

Fi rst,

RCW 36.70C. 1 30,

And

subsection (1), states

18

that the Court mus t

19

record be f ore a decision on the merits can be made.

20

Then, the petitioner must mee t

21

one of the standards set forth in RCW 36.70C. 13 0( 1) (a)

22

through (f),

23

from them today.

24
25

have reviewed the admi n istrative

their burden of proving

and t his is the argument that you heard

This procedure j ust has not been followed yet .
The challenged decision and the cert if ied record a re
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1

not yet before this Court, and t h ere's no basis yet t o

2

reverse or remand on the law or the facts.

3

too early for this Court to reach d ispos itive -- to

4

reach the dispositive issues.
However,

5

It ' s si mply

i f Your Hono r decides to hear and

6

decide the merits , the Yakama Nation motion sti ll fai l s

7

because t h e County ' s appea l s ordinance was l awful .

8

Yakima County is not required to provide an

9

adm i nistrat i ve appeal o f a SEPA threshold
This i s consiste n t

across SEPA , the

10

determ i nation .

11

SEPA rules, case law and Ecology's SEPA guidance

12

documents .
RCW 43 .21 C . 075(3)

13

says t hat the county does

14

not need to provide admin is trative appeal of a SEPA

15

thresho l d determination.

16

So does El l enburg[phonetic] Cement Products v. Kittitas

17

County, a n d so does Eco l ogy's SEPA guidance document .

18

The hear i ng examiner ' s decision a l so states th i s after

19

a careful cons i deration and fu l l

20

merits.

21

So does WAC 1 97 - 11 - 680(3) (a)

b riefing on the

The Yakima -- Yak i ma Coun t y chose to exerc ise

22

i t s option not to provide an admin i s tr ative appeal of a

23

SEPA thresho l d determ i nation .

24

YC C 1 6B . 06 . 070 ,

25

admin i stra tiv e appeals of thresho l d determinations on

sub (1) ,

Under the old code,

e xp licitly stated that
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1

66

Type 1 or Type 2 projects are not allowed.
We all agree that there's a SE PA consolidation

2
3

rule,

but we do not agree on when t he SEPA

4

consolidation ru le applies or how it should be applied .

5

Petitioners argue that the consolidation rule should be

6

applied to administrative appeals to requ i re loca l

7

governments to provide administrative SEPA appeals .
The argument is contrary to the p lain lang ua ge

8
9

of SEPA ,

and I ' ll quote from RCW 43 . 21C.075,
If an agency has a procedure for

10

subsection (3):

11

appeals of agency environmental determinations made

12

under this chapter, SEPA,

13

consolidate an appeal of procedura l

14

substantive determinations made unde r t h i s chapter wi th

15

a hearing or appeal on the unde r lying governmental

16

action by providing for a single,

17

before one hearing officer.

such procedure shall
issues and of

simultaneous hearing

And that is -- that is only t rigg ered if the

18
19

agency has a procedure for appea l s of the threshold

20

determination.

Yakima County did not have that here.

Th e r u le is c l ear on its face .

21

I f there is an

22

administra t iv e appeal to be provided,

23

be consolidated with the underlying governmental

24

action.

25

the n SEPA does no t

If

then it needs to

there is no administrative appeal provided,
apply ,

RCW 43.21C.075,
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1

subsection (c) does not apply, and there is no

2

consolidation rule to be applied to the adm ini strative

3

appeals in this case .
This conclus i on is consistent with the purpose

4
5

for which the consolidat i on rule was created ,

and

6

again,

7

imagination here .

8

states ,

9

chapter is to combine environmental considerations with

10

public decisions, any appeal brought under this chapter

11

sha l l

there - - the legislature left nothing to the
RCW 43 .2 1C.075,

and I quote :

subsection ( 1 ) ,

Because a major purpose o f this

be l i nked to a specific governmental action.
The State Environmen tal Po licy Ac t

12

p rov ides a

13

basis for chal l enging whether governmental action is in

14

comp l iance with substantive and procedural provisions

15

of this c h apter .

16

not intended to create a cause of action unrelated to a

17

specific governmenta l

18

worr i ed about standalone SEPA appeals going without the

19

land use decision,

20

wi t hou t

21

The State Env ironmenta l

action .

Pol i cy Act is

The legis l ature was

not land use decisions going forward

t he SEPA appeal.
If you have SEPA i ssues, you must r aise t hem

22

in connection with the appeal of the underlying action

23

e i ther at the administ r ative level ,

24

allowed, or up on judicial r u le -- review if and when

25

you appeal t h e underlying action pursuant to

if SEPA appea ls are
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1

RCW 43 . 21C.075 ,

subsec ti on (6) (c), which states:

2

Judic ial review under t his chapter shall ,

3

except i o n , be of the governmental action together with

4

its accompanying environmental determination.

without

There i s no plain or even strained read in g of

5
6

the statute that says if an agency e le cts not to

7

provide a SEPA administ rativ e appeal, then any and all

8

other appeals of the underlying action are rendered

9

null and void .

10

The statute does not say that, none of

the cases say that, and it is not case l aw.

11

The Yakama Nation points to Grays Harbor and

12

tries to wipe away t h e dis - -- the procedural posture

13

and t he factual situation of that case by sayi n g that

14

the fact that the County ' s decision to allow for a SEPA

15

appea l

16

matter t h at it's fl ipped in this case.

but not a l and use appea l ,

But it does matter.

17

that -- it doesn ' t

The SEPA -- SEPA and the

18

SEPA rules address what happens when an agency and

19

loc a l

20

appeal .

21

where the County elected to offer an administrative

22

appea l

23

determination .

24
25

government agrees to adop t

procedures for a SE PA

It does not address th e si tuatio n we have here

o f the CUP decision but not the thres h o l d

And I think the - this rule.

th at petitioners understand

Why else wo u l d they have filed their
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1

judic i a l appea l

of the MONS i n 2017 and why would they

2

h ave moved to stay their LUPA appeal pending the

3

outcome of the admin i strative appeals process?
When they stayed their 20 1 7 LUPA petition,

4
5

they di d so because they needed their admi nistra t ive

6

appeal of the CU P decision to be exhausted before their

7

SEPA claim could be heard in superior court .
In a consolidated appeal before the superior

8
9

court ,

which we sti ll do no t

have ,

the Yakama Nation

10

could have asked fo r discovery on t h e MO NS dec i sion t o

11

the e x tent t h ese issues were not fu ll y deve l oped in the

12

open-record consideration o f the CUP dec i sion and

13

provided that t h ey have me t

14

for discovery on LU PA , which Mr . Quehrn will address in

15

the ne x t

16

the requirements of asking

round of motions .
Reversa l

and remand i s not an app r opriate

17

r emedy here.

The Yakama Na t ion makes the strained

18

argument that t h e Cou r t

19

because the Nation has not exhausted an administra t ive

20

appeal that was not available to i t .

21

Because this Cour t

does not have j ur i sdiction

doesn ' t

have j urisdic t ion ,

22

they argue,

the Court must reach the merits of the

23

case , deny t he permit ,

24

to the county t o make a n ew perm i tting dec i sion that

25

can t hen be appealed unde r the co u nty ' s new appeal

send the permit application back
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Lack of jurisdiction means that this Court

1

ordinance.

2

does not get to decide the merits of the case .

3

not a

It

is

legal ground to rule in favor of either party.
Petitioners have cited to no authority that

4
5

holds that this Court can or should reverse a decision

6

on a permit when the Court has juris- - -

7

ju risdiction over the subject matter.
Additionally ,

8

9

excuse me,

no

if the CUP decision is reversed

and re manded to the county planning department,

this is

10

a

highly prejudic ial decision for the applicant .

11

Granite would be required to refile its permit

12

application just because of an alleged problem with the

13

county ' s administrative appea ls process.
If the Court decides today just to remand and

14

15

not to reverse ,

which is not quite what the petitioners

16

have asked for,

the new county ordinances the Yakama

17

Nation c i tes would not apply to a

18

administrative appeals to the county ' s decision even if

19

a second round of administrative appeals could be

20

granted.

21

second round of

Laws are appri- -- applied prospective l y,

not

And when the county passed the ir new

22

retroactively .

23

ordinance during the pendency of this appeal,

24

county in dicated that i t

25

new ordinance to Granite ' s

the

wou l d not seek to apply the
ex i st i ng appl i cation.
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Were the Court to remand the count- - -

1

to t he

2

county hearing examiner f or further proceedings ,

the

3

same ordinance would apply.

4

then we would be back here again in the same posture.

5

Gr anite and the Rowley and the Rowley Family

We would have to go and

6

Trust -- we d id not write the county

7

orgument [ phonetic]

8

fo ll owed them in good fait h ,

9

county's perm it ting decision in good faith.

the county ordinances.

We

and we've defended the

Granite does have -- the -- the principle of

10
11

vested rights doctrine should be applied in determining

12

whether to require Gran ite to go back and start over - -

13

state the per mi tting process over because of an

14

administrative appeals procedu ral change during the

15

pendency of the Yakama Nation's appeal.
If

16

the Court -- u l t imately,

if t he Court f inds

17

that it does not have jurisdiction to he ar the Nation ' s

18

appeal,

19

dismiss for lac k of jurisdiction and not the rea-

20

reach the merits of this case.

21

then the sole remedy is for this Court to

T hank you .
T HE COURT :

22
23

Thank you.

Mr. Mcilrath?
MR.

24
25

All right .

Once agai n ,

McILRATH:

I ' l l -- I' l l

just be brief.

I do join in with the arguments and support
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1

the arguments that we made by

2

Ms. Wi l son-McNeary [ phonetic]

3

in my briefing,

4

County has about this -- the status of this as a

5

prelim ina ry hearing and a LUPA matter and being

6

requ i red to respond to arguments that go to the merits

7

of the matter .

But

high l ighted the concerns the Yakima

We only had five days t o respond ,

8
9

I

on all three mat ter s .

to the notice -- I mean,

effective l y,

to the argumen t s that were
And before - - and i t --

10

received in their mot i on.

11

i t -- that's not sufficient time to really respond to

12

a l l the matter s that were raised in the petitioner's

13

briefing .
But I

14

-- I

also would point out that there

15

many cases where SEPA and permi t

16

bifu rcated .

17

requirement of manda t ory joining at a l l

18

situatio ns .

19

reviewed under SEPA,

20

at a very different time.

21

uncommon .

22

25

req- -- there isn ' t

Many times,

the

-- in all

there ' s projects that are

but t he actual permits are issued
And so that -- that's not so

So that ' s my argument .
THE COURT :

23
24

It isn ' t

dec isi ons are

Mr.

All right .

Thank yo u .

Thank yo u ,

Your Honor .

Jones?
MR .

JO NES :
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So I

1

-- I guess I

-- I ' l l hit on that - - that

So we went through a briefing

2

last point f irs t .

3

process on this issue before the hearing examiner,

4

then -- and then we've gone through it again.

5

no point has Granite or Yakima County raised these

6

numero us examples of where this happens.
I n fact,

7
8

no t

9

this situation .

10

as far as we can all tell,

and

And at

I

-- I' m

seeing anyone pointing to precedent that is exact l y
That 's the reason why it's -- it's

be ing addressed in the way that it is.
So Ms .

11

Wilson - McNerney started with saying
There

12

that the Nation's arguments here are prematu re.

13

are no issues of fact that have -- have been raised or

14

exist.

15

change about the underlying facts.

16

as to what the un der ly ing facts are.

17

There's nothing that the reco rd is going to
There 's no dispute

The certified record is -- is not going to
And ,

in fac t,

th e

the

18

have an impact on that.

19

initial hearing -- the statute governing what should be

20

raise d says to bring all procedural and juris dictional

21

arguments here or they're waived,

22

those to be waived .

23

I

and we didn ' t want

So -- so here we are.

also would like to address the relief that's
I thin k that there is a suggestion

24

being requested.

25

that Gran i te is going to have to go back and act u a l ly
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1

res u bmit everyth in g and star t

from square one.

2

not what the Yakama Nation has requested .

That's

Yak ima County has gone t hrough a process wh ere

3

4

t hey issued a f i nal MDNS.

5

decision .

6

that those be reissued in accordance wit h state la w,

7

accordance wi t h t he statutory l inkage requirement.

8

this would n ot set Gr anite back to the very begi nning

9

of -- of the process that th ey had started .

10

They issued the land use

All that the Yakama Na t ion is requ es t ing is

I also -- a t ,

I guess,

in
So

t he r i sk of being

11

repe t i t ive , it was raised again t hat t h e County is not

12

required to prov i de t his appeal, and, aga i n, we ' ve said

13

we -- we understand t ha t .

14

an admin i strative appeal of a land u se decision is

15

provided , t hen the - - the a ccompanying SEPA appeal

16

needs to be h eard ,

17

But t o t he extent that,

if

too .

And t h at's under Grays Harbor Co un ty and t he

18

general rule,

in both administra t ive and judic i a l

19

appeals , tha t

t hey must combine review o f SE PA issues

20

wi t h t h e re l a t ed u n der l ying action.

21

I -- I also -- to the extent that t his was a

22

legal process that -- as Gran i te h as argued, we have

23

Yakima County on the record saying it wasn 't.

24

Yak i ma County c h anging i t s code, say i ng that this

25

procedure was not legal.

We have

To - - t o argue otherw i se
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in this proceeding ,

1

in

2

issues .

I

thin k ,

r aises estoppel

And I think that there is a l so a rea l

3

question

4

about how the Court in th is proceeding is going to be

5

moving forward and r e l ying upon an administrative

6

record whe r e only half of the Nation's SEPA appeal has

7

been developed .

8

appeal that has not been heard,

9

Yakama Nat i on has s i gnif i cant issues wi t h - -

10

The re ' s a whole half of the SEPA
and t h e -- and the
with those

procedural SEPA arguments .
So I guess I ' l l

11

just c l ose with say i ng that

12

Yakima County has employed an unlawful procedure i n

13

this case .

14

unlawfu l

15

result of that .

16

It has admitted that its procedure was

and has amended the Yakima County Code as a

All that th e Ya k ama Nation is asking that the

17

Court send these decisions back to the County so that

18

i t can re i ssue them and proceed in accordance with

19

state l aw .

Thank yo u ,

22

Al l

THE COURT :

20
21

Your Honor .

And ,
microphone .

Mr . Quehr n ,

I

right .

T hank you .

see you reaching for t h e

Is there some la st point

23

MR . QUEHRN:

24

THE COURT :

25

MR.

Thank you ,

Yo u r

Honor .

that you ' d like to make?

QUEHRN :

I

just wanted to make to
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There ' s a reason why it's

1

clarifying point here.

2

important that the record be before you before you make

3

a decision:

4

referred to a statement tha t

5

planner before the board of commissioners that had to

6

do with considering an ordinance that's not part of the

7

record of this proceeding.

Yakama Nation has,

8

THE COURT:

9

MR. QUEHRN:
And moreover ,

10

several times now,

was made by a -- a county

I understand .
It ' s not proper l y before you .

Mr. Carroll,

very nice man ,

11

he ' s not a lawyer and not entitled to give lega l

12

opi nion s on behalf of the County.
TH E COURT :

13

All r i ght.

Any response to that ,

14

15

MR . JONES:

16

RCW 36 . 70C.120 ,

Thank you .

just briefly?
thank you.

subsection (3) ,

states that,

For land use decisions o t her than

17

quote

18

those described in subsection

19

which doesn't apply,

20

be supplemented by evidence of material facts that were

21

no t

22

23
24
25

[as read] :

Yes,

but

(1)

of this section,

the record for jud icial review may

made part of the local jurisdiction ' s record.
And when you look at sub- - THE COURT:

Doesn't that require

permission of the Court to do that?
MR.

JONES :

I -- I don't remember -- I
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1

don't reca l l

actually seeing that in the statute.

2

MR.

3

MR . JONES:
(1) ,

QUEHRN :

Sub

(5) .

So if you look at

4

subsect i on

5

have to have an opportunity consistent with due process

6

to fully develop the factual record,

7

offer was not afforded here beca u se half of the

8

Na t ion's SEPA appeal was not allowed to be put before

9

the hearing examiner and l itigated.
And,

10

it says that the Nation -- that you

further ,

which we wou l d

this is a public record.

11

RCW 5 .4 4 .040 provides that public records certified by

12

the relevant officer sha l l be admi t ted into evidence .

13

And i f

14

minutes that are publicly available on the Yakima

15

County ' s website,

16

req ui reme n ts that 's bee n attached as an e xhibit to the

17

Yakama Nation's declaration on t h is .

18
19
20

we look at the sea l

this certainly meets those

Thank you ,

Your Honor .

THE COURT :
Well,

that is in c l uded on those

Thank you.

t his case is going to be preassigned.

I

21

just went back briefly to -- to look at the -- the --

22

LUPA petition .

23

issues and the most dispositive issue

24

most dispos i tive iss ues that is going to be before that

25

preassigned judge -- maybe me ,

It seems to me t his is one of the main
or one of the

maybe somebody else .
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At t his p oint,

1

you've preserved the issue.

2

I'm not going to meet the iss u e and decide that t oday .

3

It's

4

need to ge t

5

opportun i ty -- a fair oppo r t unity to be able to brie f

6

this.

7

that coming in f r om both sides once the record is

8

certif i ed a n d up he r e.

I

t hink i t 's premature.

And I

the record ,

I think we need - -

do

and everybody needs an

thin k the judicial officer needs to see

So that motion is reserved.

So now we've got a motion to allow discovery

9
10

and set a

11

las t

It looks like that's the

scheduling order.

of the issues.
Are you ready to r o ll ?

12
13

MR. JO NES :

Yes,

14

THE COURT:

Okay.

15

MR. JONES:

I ' l l -- I ' l l t ake t he firs t

Your Honor.

Ethan Jones on beha l f

of t h e

16

c r ack at that one.

17

Confederated Tribes and Bands of the Yakama Nation.
The Ya kama Nation i s

18

I

request in g additional

th ink that we've discussed ,

19

discovery in t h i s case.

20

ad nauseam at this point, the fact tha t

21

issues were not al l owed to be heard before t he hea ring

22

examiner.

23

So there are a number o f

procedural SEPA

issues at this po int

24

that have not been -- there's -- no discovery has been

25

allowed on those issues.

They weren't -- the hearing
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1

examiner sa i d t h ey were not proper l y before the hearing

2

examiner,

3

would like to do is have discovery that is specific to

4

those substantive - - or ,

5

issues that h ave not been addressed at all before

6

the - -

excuse me, p r ocedura l

SEPA

the hearing e x aminer .
And -- and t h en for the proposed schedule,

7
8

we -- we took our -- we took our bes t

9

some dates to gether.

about discussing how those dates f i t

11

party as well as for the Cour t .
THE COURT :

12

13

I don't know that I

14

spec if ical l y.

shot at putting

We're cer ta in l y happy to t a lk

10

Al l

right .

for the opposing

In your briefing ,

saw that you were requesting that

It was more gene r ic t han that.

Can you point me to where you were ask i ng for

15
16

So wh at we

before his administrative body.

that specif ica lly in your b ri efing?

MR . JONES :

17

So, Your Honor,
I

-- i t

is a

-- I think that g i ven

18

genera l

19

the opposition that was received from the -- from t h e

20

opposing side ,

21

looking for is additional discovery on those procedural

22

SEPA issues that were not -- t ha t

23

discovery .

24
25

request for discovery .

it

I --

I ' m clarifying t h e fact wh at we're

were not subject to

And t here are a few additional i ssues t h at
were not allowed by the hearing exa min er to be entered
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The -- the record for this case was

1

into the reco rd.

2

c l osed months before the -- the hea r i ng examiner

3

actuall y issued his decis i on.

4

months, there were a number of the factual issues tha t

5

arose tha t

6

case, and no discovery was a ll owed on those issues .

And in those subsequent

bare heavi l y on the outcome of -- of this

And that was argued befo re t he hearing

7

It was noted and preserved for th is ap peal .

8

examiner.

9

So we are seeking addit i onal discovery on those i ssues

10

as well.
So -- so you're right, it was a -- a general

11

The specifics we're look i ng

12

request for discovery.

13

f or:

14

fo ll owing the No vember order where they closed the

15

admin i strative recor d t ha t arose subsequen t

16

were not allowed to be included in the -- the hearing.

The procedural SEPA i ssues and those issues

to that and

17

THE COURT:

Can you be mo re specific?

18

MR. JONES:

Yes, Your Honor.

19

So following the -- the closure, there was

20

no t ice provided t h at

21

the quarry in q uest i on.

22

beyond the

23

the -- there was an exceeding of the scope of those

24

permitting bou ndaries.

25

a -- a landslide had occu r red at
Th a t

landsl i de impacted far

the permitting boundaries.

So they - -

There was also, as I 'm sure everyone's aware,
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1

a -- a landslide o n a very simi l ar geological forma t ion

2

at just the ridge so u th,

3

lands l ide .

4

what has been learned from that landslide and the --

5

the e ff ects and impa c ts in terms of t h i s --

Nothing has been put into the record on

THE

6

with the Rattlesnake Ridge

COURT :

So you ' re looking for

7

discovery from Granite regarding the Rattlesna ke

8

l andslide?

9

MR. JONES:

So

10

THE COURT:

Or the County?

11

Or what are

you -- I ' m a litt l e confused the r e .
MR . JONES :

12

So we are lo oking for

13

discovery f ro m Granite on the i ssue of t he l andsl i de at

14

the quarry .

15

THE COURT :

At the Granite?

16

MR . JON ES :

Right.

17

T HE COURT :

Okay.

18

MR . JONES:

The r e - - there is a d ditional

Correct .

19

information that was not al l owed to be included in the

20

record.

21

for Gran i te ,

22

that occurred at that quarry.

23

That ' s t h e -- the other landslide .

Bu t

the

we are look i ng at the -- the la ndslide

There was a l so a notice of v i olation i ssued

24

against Granite for -- by the Department of Arc h eology

25

and Hi s t o ric Preservation for l and-dist ur b in g
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1

act i vities outside of their permit boundary with i n the

2

e x terio r bounds of archeo l ogy si t e 45 YA1 09 .

3

And I unde r stand that that -- that notice of

4

violat i on has been assessed and settled at this point

5

between the Department of Archeology and His t oric

6

Preservation and Granite.

7

record that discusses those issues .
So those -- those are t h e i ssues that we would

8
9

There ' s nothing in the

be specif i cal l y seek i ng add i t i onal discovery on .

10

THE COU RT:

All right.

11

MR . JO NES :

Thank you .

12

THE COURT:

Mr . Quehrn?

13

MR. QU EHRN :

14

behalf of Granite,

15

Trust.

16

Thank you .

Your Honor, Mark Quehrn o n

Frank Rowley and the Rowley Family

As you pointed out, discovery is not allowed

17

i n the con t e x t of a LUPA proceedi ng without the Cou r t ' s

18

permission .

19

case , the s u perior court limits its review to the

20

record t h at was before the decisionmaker at t he time

21

t hose decisions were made .

22

And this is because,

in deciding the LUPA

There are l imited circumstances,

however,

23

where discovery can be a l lowed if an appropriate

24

showing is made .

25

in RCW 36 . 70C.120 ,

Those circums t ances are articulated
(2)

through

(4).

= = = == =MITCHELL REALTIME REPORTING = = ===::::.1
7829 Center Boulevard, Suite 247, Snoqualmie, Washington 98065

4,25-503-3645

APP. at 105

83

PROCEEDINGS; August 17, 2018

As You r Honor noted , we co uldn' t

1

really tell

2

on the face of the reques t

th at was submitted by the

3

Ya kama Nation whic h of those circumstances or which of

4

those exceptions app l ied.

5

any of t he things I he ard relate to any of those

6

specific cr it eria .

And I'm still not sure t ha t

Wh y is that important?

7

I t's particu lar ly

8

important because 36.7 0C .125 requ i res this Court to ,

9

quote,

str i ctly limit discovery to what is necessary

10

for equitable and time ly review of the issues that

11

warrant discovery .

12

r ecord t h a t

13

those decisions were made.

14

And , again ,

that t ie s b ack to the

was be for e the decisionmaker at the t ime

I don' t believe that passing reference to
If

15

those cr i teria is sufficie nt to carr y th e burden.

16

we're talk ing about lands i d-

17

occurred at some ot her quarry,

18

i rrelevant and has nothing to do wi th what was before

19

t he decisio nmaker at the time the decisions were made .

20

Simila r ly,

l a nd slides that
t ha t 's tota l ly

t he a lle ged landslide that occurred

21

at ou r quarry occ u rred a ft er the f a ct.

It ' s subject to

22

j ur i sdicti on of the Department of Natural Resources,

23

h as so been add r essed .

24

was an issue assoc i a t ed with the Department of

25

Archeo l ogy and Hist orical Preservat io n , wh i ch has a l so

And as counsel mentioned ,

t h ere
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1

been addressed.
Those occurred later .

2

They had not hin g to do

3

with the SEPA determination or the conditiona l

4

permit t hat was made by the decisionmakers at the t ime .

5

T hey are not part of the record that was before them,

6

and they're not appropriate l y -- re l ate to any of these

7

criteria for supplementation.
Be yond the entit l ement question,

8
9

there's also th e question of need,

and,

use

however,

in fact,

t he

No such

10

statute requires a specific showing of need .

11

showing has been made.

12

[verbatim]

13

unless the party requesting makes a prima facia --

14

prima facia,

And in fact RCW,

says the Court shal l

excuse me,

no t

1 25

grant pe rmissio n

showing of need.

They'd made such showing.

15

again ,

16

contrary,

17

discover y of all of the record re l ated to both the

18

conditional use permit and the MONS before the hearing

19

examiner.

This included,

20

discovery ,

two pub l ic records requests that they filed

21

before t he County even made those decisions .

22

inc l uded about -- combined between Granite and t he

23

County ,

24

requested and obtained from Granite and the Coun t y.

25

the Yakama Nation has a

And actually to t he
fu ll,

wide-range

although techn ically not

It also

about 4,00 0 pages of documents that they

T hey h ad the opportunity to depose a l l

o f our
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1

witnesses,

and they had t he opportunity to depose all

2

of the County ' s witnesses .

3

afforded by the examiner i ncl uded any and everything

4

that could have had to do with the final MDNS.

5

far as I can tel l,

6

close to meeting any of the criteria that they have

7

made passing reference to.

8

that ,

9

undertake further discovery .

The scope of discove ry

that ' s the only thing t ha t

And,

again ,

And as
comes

I submit, as to

they cannot and have not shown a need to

The bo ttom l ine is t he Yakama Nation has

10
11

failed to carry its burden of proof that i t ' s entitled

12

to discovery as to any issue wi th respect to any

13

statutory crite- -- criteria.

14

have failed to show a need that the y need to take any

15

more discovery than they took through the expens-

16

extensive and wide - range process that was afforded by

17

the hearing examiner .

18

Le t
I

--

And beyond that,

they

me briefly just touch on the other two
I wi l l

just say that t he case schedule

19

issues .

20

t hat was submitted by the Ya kama Nation is both

21

inconsistent with the purpose of LUPA and meets -- does

22

not meet specific statutory deadlines,

23

be approved.

24
25

and that can't

I would -- would ac tually like to have the
opportunity to confer with the Yakama Nation and -- and
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1

the County a n d see if we can come up with some t hing

2

that meets those requirements rather t h an forcing you

3

to decide that from your position.

4

happen,

5

that we meet the requirements of the statute .

that needs to happen,

and final l y,

And

6

If

that -- needs to

but I wo u ld j ust request

in our -- in our response,

7

we address what I

8

Yakama Nation to have l ive testimony at a trial.

9

think that ' s

10

would

understood was a

And I

inconsistent with wh at LUPA provides or

would be appropriate in this case.
T hank you,

11

request for the

Your Honor.

THE COURT:

12

All right .

Thank you .

Mr . Mcilrath?

13

MR . Mc IL RATH :

14

Your Honor,

I'm just going

15

to rely on my argument in my brief in response to the i r

16

motion at t his time.

17

again,

18

discovery reques t .

THE COURT:
Mr.

I

join in with the

they make regarding the

All right.

Thank you.

Thank you,

Your Ho n or .

Jones?
MR.

21
22

-- I

with the a r gumen t s th a t

19
20

And I

JONES:

will just mention that one of the primary

23

issues that the Yakama Nation is raising as a part of

24

these disputes is t hat Yaki ma Coun t y didn't ga t her

25

su f ficient information ,

didn ' t

rely on sufficient
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1

informa t ion wh en it al lo wed the mining expansion or

2

when it permitted the mine expansion wi t hin this

3

archeology site .

4

I

think that an unexpected l a n dsl i de t h at

5

e x ceeds the permi t

boundaries and directly impacts t h at

6

archeology site is abso l utely relevant in formation to

7

whether the Yakima Coun ty ,

8

gat h ered sufficient information to -- to say that that

9

archeological si t e

in th e

first instance ,

is go ing to be p r otected from t hings

10

exact l y li ke t hi s landsl i de ,

11

information was not a ll owed to be gat here d or entered

12

int o the r ecord .

13

And - -

and that -- and tha t

and i n terms of the -- the fu ll

14

l i t i g ati on,

15

LUPA appeal on -- or ,

16

that was not allowed to be fully discussed or -- or

17

br i efed a t

18

allowed on those issues,

19

al l owed on those issues .

20

I -- we have a 2017 l awsuit here with a

all ,

So I

e x cuse me,

fra n k ly .

a SEPA appeal tha t

There were no arguments
and th ere was no discovery

think the Yakama Nation is e n tit l ed to

21

the ability to develop a record on those procedura l

22

SEPA i ssues that were not prev i o u s l y argued or

23

discussed.

24
25

Thank you .
TH E COURT:

Well ,

Al l

righ t .

Thank yo u .

from the -- t h e br i ef i ng that was
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1

actually supp l ied - - we ' ve already talked about it - -

2

it was -- this was cryptic .

3

were lookin g for .

4

could see ,

5

bei n g argued here in court.

I didn ' t

T here was no dec l aration ,

that I

that s u pported any spec i fic thing that 's now

So for those reasons ,

6

know what yo u

I am not a ll owed to

7

grant permission unless the party requesting i t makes a

8

prima facia showing of need , and that had no t

9

from the briefing and -- and t he declara t ions that have

10

been f iled.
So I

11

--

understand,

I

12

getting something d if ferent.

13

I can re ly on.

14

reasons,

15

been made

in argument today, we ' re
But that 's not something

It 's just argument.

So for those

th e request is denied.
So with regard to the b ri ef i ng schedu le , we've

16

got 45-day briefings -- or record requirement and then

17

60-day submission,

18

after that f or the hea ri ng to be set .

19
20
21

I

record submission , and then 60 days

do -- do parties know how -- how long

we ' r e talking about?

I mean,

how many days you're ...

MS . WILSON-McN ERN EY:

I be l ieve in o ur

22

response brief,

we - - we calc u lated that,

23

scheduling order was entered today --

24

THE COURT:

25

MS.

Oh ,

I

if -- i f the

calcu l ated th e dates.

WI LSON-McNERNEY :

-- what 45 days --
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No,

THE COURT:

1

what I'm wondering is how

2

many days of trial or appeal hearing are you going to

3

need?
Speaking for Granite ,

MR. QUEHRN :

4

I

5

actually believe this case should be decided on

6

dispositive motions and hop e that wou l d be the case.

7

guess ,

8

what we thin k the hearing would be.

at this point ,

maybe we could confer in terms of

THE COURT :

9

Do you fol ks wan t

10

MR. QUEHRN :

11

T HE COURT:

to - -

Yeah .
-- to do that today and get

12

back to me?

13

Court administrator ' s office know and come up wi th an

14

agreed order?

Or do you want to do t hat and just let the

MR . QUEHRN :

15

I

I

--

would say this ,

I

Your

I t hi n k if we fo ll ow that schedule strictly per

16

Honor,

17

ca l endar ,

18

Thanksgiving and some othe r

19

sensitive to the parties here .

we may have some things fal l ing in
t imes that cou l d be

20

THE COURT :

21

MR . QUEHRN : - -

22

aga in,

23

deadlines and - -

So

Um - hmm .

the parties confer,

24

TH E COURT :

25

MR . QUEHRN :

I would propose t ha t,

we l ook at the statutory

Yeah,

I think the orders --

-- and make --
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THE COURT :

1

Order to submi t

2

you cou l d move it out a b i t,

3

mi ss some of the holid ay.
So I ' ll le t

t he record,

you ' re probably going to

the parties confer.

4

Yeah .

5

I s there -- do you want t o submit a generic

6

order for p u rposes of the rulings I ' ve made today?

7

do you want to present at a l ater time?

MR. JONES:

8
9

thi nk that I -- so ,

first,

Or

Anybody?

Thank you , Your Honor.

I g u ess,

i f

I

in terms of the
that 's

10

dates being beyond the -- the 60 days t ha t 's

11

provided,

12

complexity of the issues in the case and the -- I

13

guess,

14

time frame if good cause i s shown.

I -- I think what we were looking at is th e

the ab il ity o f t he Court to provide for a longer

15

THE COURT:

Um-hmm.

16

MR . JONES :

And so I think that's what we

17

were re l ying on .

18

TH E COURT :

Sure.

19

MR.

It ' s absent a show i ng of -- of

JONES :

20

good cause for a different date or a s ti pulation of the

21

parties.

So we're happy to confer.

22

T HE COURT:

Okay.

23

MR.

We're ha ppy to -- to do that.

24

THE COURT:

That makes the mos t

25

MR . JONES :

So yes.

JONES :

sense.

We can do that .
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1

THE COURT:

Let's do that .

2

MR . JONES :

Okay .

3

THE COURT :

Okay.

But my -- my question

4

is I ' ve made a number of rulings today.

Did you want

5

to submit a generic order today and jus t

handwrite

6

those out?

7

with written findings or a wr itten order?

Or did you want to submit a presentation

Presen t at i on.

8

MR . JONES :

9

MR . QUEHRN :

Yeah .

MS . WILSON-McNERNEY:

10

yes.

I

We - - we had - - we

11

had draft ord- -- dra f t

12

denying discovery and a ru l ing where hearing on the

13

motion to reverse was de l ayed or -- or ...
THE COURT :

14
15

That ' s fine .

Do you want

to . ..
MS . WILSON-McNERNEY :

16
17

proposed orders for the motion

I mean, we - - we - -

we are happy

18

THE COURT :

19

MS . WILSON - McNERNEY :

20

with the Yakama Nation and see [ unintel l igib l e]
THE COURT :

21
22

don ' t

23

you ' ve got and see wha t

24
25

Yeah.
-- to share them

Why do n ' t I do this?

Why

I step off the bench , and you can go over what
we can accompl i sh today .

And does somebody have an order of
preass i gnment ?
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1

MS . WI LSON -McN ERN EY :

2

T HE COURT :

3

bench.

Okay .

Somewhere .

I ' ll step off the

I' ll let you guys ...

4

MS. WILSON-McNERNEY :

5

MR . QUEHRN :

6

THE CLERK :

7

Yes.

Okay .

Thank you.

Thank yo u .
Al l

rise .

Court i s no w in

recess .

8

(Brea k in record i ng from 1 1 :25 a. m .

9

to 1 1 : 33 a.m . ; un i ntel li g i b l e
discuss i on.)

10

THE CLERK :

11
12

Superior court i s

back in session.
THE COU RT:

13

14

All rise .

Thank you .

Go ahead and be

seated.

15

And I ' ve got two orders up here .

16

Okay .

Whoops.

Okay .

As f ar as the other orders go ,

17

20
21

and i t ' s

th e 17th .

18

19

I ' ve got the 1 6 t h ,

there ' s

you ' re going to presen t ?
MR . QUEHRN :

Thank yo u ,

Your Honor .

I

think we have agreed t hat we would c i rcula t e --

22

THE COURT :

23

MR.

Sure .

QUEHRN :

-- orders and come up wi t h

24

agreed langu age and then present them t o you for yo ur

25

consideration .

l=======MITCHELL REALTIME REPORTING = = ===;:::::!J
7829 Center Boulevard, Suite 24,7, Snoqualmie, Washington 98065

425-503-3645

APP. at 11 5

PROCEEDINGS; August 17, 2018

93

1

THE COURT :

Sure.

Th at ' d be fine.

2

MR . QUEHRN :

3

THE COURT:

Okay .

4

MR . JONES:

Thank you ,

Thank you.
Thank you very much .
Your Honor .

5
6

(Transcript ends at 1 1:34 a.m . )

7

(Recording ends at 11 : 34 a . m.)

8

* * * * *

9

10
11
12

13
14
15
16
17

18
19
20
21

22
23

24
25
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