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A. INTRODUCTION

Allen Gregory is by no stretch of the imagination one of
Washington’s worst offenders. He was sentenced to death for killing a
single victim when he was 24 years old and has committed no other
violent felonies. Hundreds of other people who committed particularly
brutal aggravated murders, including scores who killed multiple victims,
are serving life sentences. Mr. Gregory’s death sentence is random and
arbitrary, and, to the extent it is not, it is a result of his race and the county
of conviction.

The prosecutor told the jury otherwise. He described Mr. Gregory
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as one of the state’s “worst offenders,” and said his crime was “as bad as it
gets.” Mr. Gregory objected, moved for a mistrial, and moved in the
alternative for leave to present the overwhelming evidence of worse cases
to the jury. The trial court denied the motions, and also overruled Mr.
Gregory’s numerous objections to other instances of prosecutorial
misconduct that included repeated burden-shifting and political arguments
regarding the propriety of capital punishment generally. This Court
should not tolerate a death sentence obtained under such circumstances.

If this Court does not reverse the sentence due to prosecutorial

misconduct and disproportionality, the sentence should be reversed on a

variety of other grounds, including: (1) the unconstitutional discretion that



prosecutors have to seek death in a second sentencing hearing after this
Court vacates a death sentence; (2) multiple constitutional infirmities with
RCW 10.95.060; (3) the failure of the State to file and serve a notice of
intent to seek the death penalty related to the Fourth Amended
Information; (4) an improperly denied challenge for cause; (5) insufficient
evidence; and (6) the sentence being the result of passion and prejudice.
This Court should also reverse the underlying murder conviction
because of a defective charging document. Moreover, the conviction
should be reversed because key evidence against Mr. Gregory — DNA
evidence and a knife — was illegally obtained, in part based on statements
made by a complainant in another case who has since admitted she lied.

B. ASSIGNMENTS OF ERROR

1. Prosecutorial misconduct deprived Mr. Gregory of his rights to
remain silent and a fair trial guaranteed by the Fifth, Sixth, Eighth and
Fourteenth Amendments to the United States Constitution and article I,
sections 3, 9, 14 and 22 of the Washington Constitution. In this regard,
Mr. Gregory assigns error to the trial court’s Order Denying Motion to
Compare Other Murder Cases and Motion for Mistrial (Closing
Argument). CP 1195-96.

2. Mr. Gregory’s death sentence is excessive and disproportionate

to the penalty imposed in similar cases.



3. The imposition of the death penalty upon Mr. Gregory is
random and arbitrary.

4. To the extent Mr. Gregory’s death sentence is not random and
arbitrary, it is a result of his race and the county of conviction rather than
any valid variable.

5. Mr. Gregory’s death sentence violates article I, section 14 of the
Washington Constitution.

6. RCW 10.95 unconstitutionally assigns to judges the task of
finding facts necessary to elevate the crime of aggravated murder to
capital murder without a reasonable doubt standard.

7. The Fourth Amended Information is fatally defective and fails
to charge the elements of capital murder. CP 6120-21. (App. B).

8. Because the State failed to file and serve a notice of intent to
seek the death penalty related to the Fourth Amended Information, there
was no lawful authority for the State to seek, or for the trial court to
impose, the death penalty.

9. The trial court erred when, in 2011 and 2012, it did not grant a
new trial and suppress biological evidence seized from Mr. Gregory and
physical evidence seized from his car.

10. Mr. Gregory assigns error to the entry of the trial court’s

Order Denying Defendant’s Motion to Dismiss Death Penalty, Grant New



Trial, Have Franks Hearing, CP 617-19, and its Order Denying Motion to
Reconsider Earlier Rulings (Franks, Suppression) and Denying
Deposition, CP 1193-94, in their entirety.

11. The trial court erred in ordering on September 8, 1998, that
Mr. Gregory's blood be drawn for DNA testing. CP 410-11 (App. D).

12. The trial court erred in ordering on January 12, 2000, that Mr.
Gregory’s blood be drawn a second time. CP 443-44 (App. F).

13. The trial court, in 2001, erred in denying Mr. Gregory's
motions to suppress evidence obtained from the September 8, 1998, and
January 12, 2000, blood draws. Specifically, Mr. Gregory assigns error to
the trial court’s Findings of Fact (“FF”) 3, 7-13, 19-22, 24-31, and
Conclusions of Law (“CL”) 1-5, 8-13, entered on March 23, 2001, CP
473-85 (App. G), and FF 2, 13, 21, 22, 23, and CL 1-5, 8-10, entered on
April 2,2001. CP 6115-19 (App. H).

14. The trial court violated Mr. Gregory’s right to a fair and
impartial jury guaranteed by the Sixth and Fourteenth Amendments to the
United States Constitution and article I, sections 21 and 22 of the
Washington Constitution by denying his motion to dismiss a biased juror
for cause.

15. The death sentence should be reversed because it was obtained

by passion or prejudice.



16. The death sentence violates Mr. Gregory’s right to due process
under the Fourteenth Amendment and article I, section 3, because the
State presented insufficient evidence to prove beyond a reasonable doubt
that there are not sufficient mitigating circumstances to merit leniency.

17. RCW 10.95 is unconstitutional on its face and as it has been
applied because it gives the prosecutor unfettered discretion to seek the
death penalty upon remand after this Court has vacated a death sentence.

18. There is no statutory authority to support reimposition of the
death penalty in a second sentencing proceeding once this Court vacates a
death sentence.

19. RCW 10.95.060(3) violates the Eighth and Fourteenth
Amendments and article I, sections 3 and 14, because it does not
sufficiently define the “facts and circumstances” of the crime that may be
introduced to the jury in a second penalty proceeding. Mr. Gregory
therefore assigns error to CP 620-21.

20. The trial court erred when it placed no limits on the admission
of evidence at the second sentencing proceeding and admitted, as “facts
and circumstances,” evidence of non-statutory aggravating factors such as
the lack of residual doubt, Mr. Gregory’s possession of dangerous knife,
and gruesome photographic and physical evidence. Mr. Gregory therefore

assigns error to CP 738-39.



21. Mr. Gregory’s rights to due process, equal protection of the
laws and the right to appeal under the Fourteenth Amendment and article
I, sections 3, 12 and 22 were violated by providing him a sentencing
hearing that afforded him fewer rights than that given to someone who did
not win an appeal.

22. RCW 10.95.020 fails to meaningfully narrow the class of
defendants eligible for capital punishment, in violation of the Eighth and
Fourteenth Amendments to the United States Constitution and article I,
section 14 of the Washington Constitution, and the trial court erred when
denying Mr. Gregory’s motion to dismiss the death penalty on this basis.
CP 622-23.

23. Mr. Gregory re-asserts the assignments of error from his first
appeal related to this murder case, specifically, Assignments of Error
(murder case) 1-8, 14-19, 23, 25-26.

24. Mr. Gregory assigns error to Sections 4(g), 6(a)-(d), and 6(k)
of the Report of the Trial Judge. CP 1261-75.

25. Mr. Gregory assigns error to entry of the verdicts of guilt and
aggravating circumstances and of death, CP 1156, 6122-23, the entry of

the judgment and sentence and warrant of commitment. CP 1179-88.



C. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. A prosecutor commits misconduct when he shifts the burden of
proof, misstates the jury’s role, or invokes alleged facts not in evidence to
make political arguments or inflame the jury’s passions. Here, over Mr.
Gregory’s numerous objections, the prosecutor shifted the burden of proof
by telling the jury it should vote for death because Mr. Gregory had not
produced enough mitigation evidence. The prosecutor misstated the jury’s
role by telling jurors they should “speak the truth” that Mr. Gregory
“deserved” the death penalty, and that their job was to “balance” Mr.
Gregory’s rights with those of the decedent. He spoke at length regarding
his personal opinions about the death penalty and alleged “facts” regarding
the politics of the capital punishment. And he told the jury that Mr.
Gregory’s crime was “as bad as it gets,” even though no such evidence
had been presented and Mr. Gregory was denied the opportunity to rebut
this claim by presenting evidence of the dozens of worse crimes for which
defendants received life sentences. Did prosecutorial misconduct deprive
Mr. Gregory of a fair trial, requiring reversal and remand for a new
proceeding?

2. A death sentence which is disproportionate to the penalty
imposed in other aggravated murder cases must be reversed and remanded

for imposition of a sentence of life without the possibility of parole.



Dozens of defendants in Washington are serving life sentences for
committing brutal aggravated murders against multiple victims. Apart
from Allen Gregory, the people who are on death row for the aggravated
murder of a single victim are defendants with violent criminal histories.
Allen Gregory is on death row for killing a single victim when he was
only 24 years old and he has committed no other violent felonies. Must
the death sentence be vacated énd the case remanded for imposition of a

sentence of life without the possibility of parole?

3. Article I, section 14 of the Washington Constitution provides
stronger protection against cruel punishment than the Eighth Amendment,
and in determining whether a sentence violates this provision this Court
considers: (a) the nature of the offense, (b) the legislative purpose behind
the statute, and whether that purpose can be equally well served by a less
severe punishment, (c) the punishment the defendant would have received
in other jurisdictions for the same offense, and (d) the punishment meted
out for other offenses in the same jurisdiction. Does Mr. Gregory’s death
violate the state constitution because, although he was convicted of
aggravated murder, hundreds of people convicted of gruesome aggravated
murders in Washington and scores of people convicted of multiple

murders are serving life sentences, Mr. Gregory would not be executed in



most jurisdictions, and the legislative goals of retribution and deterrence

would be equally well-served by a sentence of life without parole?

4. Does RCW 10.95 unconstitutionally deny defendants a jury trial
and proof beyond a reasonable doubt because the statutory scheme assigns

the task of determining proportionality to judges, rather than to juries?

5. Where the Fourth Amended Information fails to include
essential elements in the charging language — the "absence of sufficient
mitigating circumstances to warrant leniency" and proportionality of the
sentence — should this Court reverse the conviction and dismiss the

information?

6. Where the prosecutor failed to file and serve a new notice of
intent to seek the death penalty within 30 days of Mr. Gregory’s
arraignment on the Fourth Amended Information, was there any authority
for the trial court to sentence Mr. Gregory to death?

7. Should the trial court have granted Mr. Gregory’s motions to
suppress evidence and to grant a new murder trial?

8. Should the trial court have granted Mr. Gregory’s motions for a
hearing to determine if the State and its agents knowingly or recklessly
failed to disclose material evidence in the search warrant affidavit and the
blood draw requests?

9. Was the September 8, 1998, order for a blood draw valid?



10. Did the January 12, 2000, order authorizing the drawing of
Mr. Gregory’s blood, and authorizing a release of a sample to Mr.
Gregory’s attorney, authorize its release to the police for comparison with
the genetic profiles of other unrelated alleged crimes?

11. Was the August 1998 search warrant valid where the
supporting application was not signed under penalty of perjury?

12. The Sixth and Fourteenth Amendments and article I, sections
21 and 22 guarantee the right to an impartial jury. To protect this right in
a capital case, the trial court must grant a motion to excuse a juror for
cause if the juror will not properly consider mitigating circumstances or
otherwise follow the law and the court’s instructions. Did the trial court
violate Mr. Gregory’s constitutional right to an impartial jury by denying
his motion to excuse Juror 132 for cause, where that juror said life without
parole was not a severe enough sentence for premeditated murder, stated
at least four times that he would place the burden of proof on the defense
despite knowing the law required otherwise, and said that he did not
consider any information about Mr. Gregory’s life to be relevant?

13. Was the death sentence obtained by passion or prejudice?

14. Due process prohibits the imposition of a death sentence
unless the State presents sufficient evidence to prove beyond a reasonable

doubt that there are not sufficient mitigating circumstances to merit
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leniency. Here, although Mr. Gregory was convicted of a brutal murder,
he was only 24 at the time of the crime, the State acknowledged that he
had a history of only “minor” non-violent crimes, and, according to the
prison expert who testified, the probability that Mr. Gregory will commit a
violent act in the future is “miniscule.” Did the State fail to prove beyond
a reasonable doubt that a death sentence is appropriate, requiring reversal
and remand for imposition of life without the possibility of parole?

15. When this Court has reversed death sentences on appeal, it has
issued conflicting decisions as to whetiler the prosecutor, upon remand,
has the discretion to withdraw a death notice. Compare State v.
Bartholomew, 104 Wn.2d 844, 850, 710 P.2d 196 (1985) (“Bartholomew
IIT"), with State v. Clark, 143 Wn.2d 731, 783-84, 24 P.3d 1006 (2001).

In light of these conflicting decisions, is RCW 10.95 unconstitutional
either on its face or as applied?

16. Where this Court vacates a death sentence, but affirms the
underlying conviction, what constitutional limits are there to the State’s
introduction of “facts and circumstances” of the crime upon remand for a
new sentencing hearing, and if there are no restrictions on what evidence
the State can introduce, is RCW 10.95.060(3) unconstitutional?

17. Did the trial court in this case err when it allowed the State to

introduce irrelevant and prejudicial facts, including evidence of the lack of
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residual doubt, evidence of ownership of a dangerous weapon, and
gruesome photographic and physical evidence, that far exceeded the
permissible scope of evidence that should have been introduced at a
capital sentencing hearing?

18. Were Mr. Gregory’s rights to due process, to equal protection,
and to an appeal violated when he had a sentencing hearing upon retrial
that was less protective of his rights than a sentencing hearing afforded to
someone who was being sentenced for the first time?

19. Should RCW 10.95 be construed to require imposition of a
sentence of life without parole after this Court vacates a death sentence?

20. A capital punishment scheme violates the Eighth and
Fourteenth Amendments and article I, section 14 if it fails to sufficiently
narrow the class of eligible defendants to avoid arbitrary application of the
death penalty. Washington’s aggravated murder statute has been
expanded significantly both in number and scope of aggravating factors,
such that over 300 people have been found eligible for the death penalty.
Yet, only five have been executed and only nine are on death row, and this
group does not consist of the “worst of the worst” offenders. Is
Washington’s capital punishment scheme unconstitutional?

21. Should this Court reverse Mr. Gregory’s conviction based

upon legal errors he identified in his first appeal?
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D. STATEMENT OF THE CASE

1. Procedural facts.

By information filed on November 19, 1998, in Pierce County
Superior Court, the State charged Allen Gregory with one count of
aggravated premeditated murder in the first degree in relation to the death
of G.H. on July 27, 1996. CP 1-2. The State amended the information a
number of times, and, ultimately, Mr. Gregory was tried on a Fourth
Amended Information, which alleged that the murder occurred in the
course or furtherance of, or in immediate flight from, the crimes of first or
second degree rape and/or first degree robbery. CP 6120-21.

The State opted to seek the death penalty. CP 5744-46. On March
22,2001, Mr. Gregory was found guilty of aggravated murder, and the
jury returned a death sentence after a special sentencing proceeding. CP
6122-23.

Mr. Gregory’s appeal of the murder conviction was consolidated
with an appeal of three first-degree rape convictions from Pierce County
Superior Court No. 98-1-03691-7. On November 30, 2006, this Court
issued a decision (1) reversing the rape convictions, (2) affirming the
aggravated murder conviction, but (3) vacating the death sentence. State
v. Gregory, 158 Wn.2d 759, 147 P.3d 1201 (2006). The Court reversed

the death sentence because it was based on the reversed rape convictions,
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Id. at 849, and because of prosecutorial misconduct in closing argument.
Id. at 867. Both cases were remanded to superior court for (1) a retrial of
the rape cases, and (2) a possible new sentencing proceeding in the murder
case.!

On August 26, 2010, the trial court dismissed the rape charges with
prejudice. CP 521-22. This action was based on the fact that the
complainant in the rape case, Robin Sehmel, admitted that she lied at Mr.
Gregory’s rape trial, that she had been acting as a prostitute on the night in
question, and now acknowledged that the first two of the three alleged sex
acts had been consensual. CP 272, 276, 289, 518-20. Because the
sentencing hearing in the murder case had been repeatedly continued
because of the State’s desire to have the rape case tried first, see RP
(1/22/10) 192, the penalty hearing did not begin until March 5, 2012.

Even though the rape charges were dismissed with prejudice,
leaving Mr. Gregory with no prior violent felonies, the State did not
withdraw its notice of intent to seek the death penalty. On May 15, 2012,

the jury found there were not sufficient mitigating circumstances to merit

! The Court stated that the State “may seek the death penalty at
resentencing.” 158 Wn.2d at 849 (emphasis added). This discretion as to
whether or not to seek death a second time is the subject of an assignment
of error.
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leniency. CP 1156. The trial court again sentenced Mr. Gregory to death.
CP 1181-88.
2. Substantive facts.?

Mr. Gregory was born in Sacramento, California, in 1972. His
parents divorced when he was young, after his father abandoned the
family. Mr. Gregory mostly grew up in Tacoma, near his grandmother,
Mae Hudson. RP (5/8/12) 2671-74, 2779-80; RP (5/10/12) 2913-15,
2921-22. Mr. Gregory went to elementary and middle school in Tacoma,
where he was in special education classes. RP (5/8/12) 2699-2708, 2781.
In the mid-1980s, Mr. Gregory’s mother sent him to live with his father in
California, but his father beat him and he ended up back with his mother,
this time living in a high crime area of Los Angeles. RP (5/8/12) 2784-85;
RP (5/10/12) 2935-37.

Mr. Gregory dropped out of high school because he was pressured
to join a gang. RP (5/8/12) 2785; RP (5/10/12) 2937-38. He joined the
Job Corps in Utah for 11 months. RP (5/10/12) 2941. Then, when he was
not even 18 years old, he returned to Los Angeles, working first as an

electrician’s apprentice and then for a drilling company. RP (5/10/12)

2 Specific facts related to the assignments of error will be discussed in
the sections of the briefs addressing those issues.
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2941-42. Mr. Gregory became involved with a young woman and the
couple had a baby when he was still a teenager. RP (5/10/12) 2944-45.

In 1996, Mr. Gregory moved back to Tacoma and moved in with
his grandmother. RP (5/8/12) 2756, 2765. For the next two years, he did
chores for Ms. Hudson, RP (5/8/12) 2683, 2756-57, 2773, 2788, worked
sporadically, RP (5/8/12) 2690-97, 2756, and for a significant time served
as primary parent to his daughter when the child's mother said she could
not take care of her. RP (5/8/12) 2776; RP (5/10/12) 2953-54. He was, by
all accounts, a loving and responsible father, who also treated his new
girlfriend’s daughter as his own. RP (5/8/12) 2682-83, 2713, 2764-66,
2773-74,2787-89.

G.H. grew up in the same neighborhood as Mr. Gregory, although
she was older than Mr. Gregory (she was born in 1953). G.H.’s mother,
Leola Peden, lived next door to Mr. Gregory’s grandmother, Ms. Hudson,
for 30 years. RP (4/24/12) 2357-58; RP (5/10/12) 2965. G.H. was a
military veteran who worked as a bartender at a Tacoma restaurant. RP
(4/24/12) 2364; RP (5/7/12) 2656. In July 1996, she moved into a house
next door to her mother. RP (4/24/12) 2360-61. On July 27, 1996, when
G.H. did not show up for work, one of her co-workers came to her house
and discovered her body. RP (4/25/12) 2417-23. G.H. had been raped

and repeatedly stabbed with a knife. Her diamond earrings were missing
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and her purse had been emptied. RP (4/24/12) 2374-76, 2475-76; RP
(4/25/12) 2514; RP (4/26/12) 2553-2603.

Over the next two years, the police came to suspect Mr. Gregory
had committed the crime, but they lacked evidence. RP (4/25/12) 2499.
However, based upon the now-discredited allegations of rape by Robin
Sehmel in August 1998, the police were able to obtain a blood sample
from Mr. Gregory. The DNA profile extracted from the sample was
compared against the DNA from the semen found at the G.H. crime scene.
CP 473-78, 6157-67. The State’s DNA experts concluded that there was
an extremely high probability that Mr. Gregory was the donor of the
semen, and, in lieu of live testimony, Mr. Gregory’s attorneys stipulated to
the admissibility of the DNA results at the 2012 sentencing hearing. CP
1030-40.

Mr. Gregory had minimal criminal history before he was
incarcerated at age 26 in 1998 (he was 24 years old at the time of the
murder). Mr. Gregory had a few misdemeanor convictions, and a first
degree theft disposition from juvenile court involving a stolen skateboard
from 1986. CP 1022-29; RP (5/7/12) 2663-64; Ex. 7 (admitted 5/7/12).
After he was incarcerated, in 1999, Mr. Gregory was found guilty of a
drug possession charge from an incident that took place before he was

arrested. RP (5/7/12) 2663; CP 1212. In 2001, Mr. Gregory was
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convicted of the gross misdemeanors of attempted escape in the second
degree and malicious mischief, for a 2000 incident in the jail, when he
removed some screws from a window in his jail cell. RP (5/10/12) 2833-
34, 2884-85.

Between 2001 and 2007, the State imprisoned Mr. Gregory in
Walla Walla, and he was allowed out of his cell, at most, a few hours at a
time, with minimal interactions with other inmates. RP (5/10/12) 2865-
2868. During this time, Mr. Gregory obtained his GED, RP (5/10/12)
2958-59, and had no disciplinary incidents. RP (5/10/12) 2897. When he
came back to Pierce County in 2007, he was placed into general
population, only being placed into segregation a few times. RP (5/10/12)
2853-56, 2895-96.

While in the Pierce County Jail, another inmate attacked Mr.
Gregory, and Mr. Gregory required medical care. RP (5/10/12) 2833,
2856, 2896. Another time, in October 2011, Mr. Gregory got into a fight
with another inmate, who this time was the one who required medical
attention. RP (5/10/12) 2833, 2856-59. Both Mr. Gregory and the other
inmate received disciplinary infractions, but no charges were ever filed.

RP (5/10/12) 2833, 2886, 2898-99, 2905-08.> The incident was minor

3 The record is silent as to whether the inmate who attacked Mr.
Gregory was prosecuted.
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enough that when the parties were discussing whether Mr. Gregory should
be restrained during the sentencing proceeding, the prosecutor stated that
the corrections staff had told him that “there aren’t any discipline issues
that happened in the jail since he’s been back.” RP (3/19/12) 173-74.
Finally, in the middle of the 2012 trial, Mr. Gregory received an infraction
because he was told to move cells, and, instead of simply moving, he tried
to explain to the guard why he did not want to move. RP (5/10/12) 2886,
2901-05.

Between 1998 and 2012, Mr. Gregory had continued contact with
his family members, although, because of their busy lives, many of his
relatives either did not actually visit him in person or did not do so
frequently. RP (5/8/12) 2684-86, 2716, 2757-61, 2766-68, 2776-77, 2790-
92; RP (5/10/12) 2955-57, 2960. Ms. Hudson died in 2006, and Mr.
Gregory was obviously unable to attend her funeral. RP (5/8/12) 2684,
2790. Mr. Gregory’s daughter had her own child, so at this point Mr.
Gregory was a grandfather. RP (5/10/12) 2963-64.

At the 2012 sentencing hearing, a former prison warden, James
Aiken,* testified that, after reviewing Mr. Gregory’s records, it was

unlikely that Mr. Gregory would be a risk to others in the correctional

4 Not an opponent of the death penalty, Mr. Aiken had personally
executed two prisoners. RP (5/10/12) 2814.
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system. Because of his age, the lack of any violence directed toward
corrections’ staff, and his lack of gang affiliation, Mr. Gregory instead
would be completely dependent on correctional staff to insure his safety.
RP (5/10/12) 2828-33. According to Mr. Aiken, the “level of probability
to inflict random or systemic violence on somebody else is minuscule, at
best." RP (5/10/12) 2831. Mr. Aiken concluded that Mr. Gregory “can be
adequately managed within the correctional environment for the remainder
of his life without causing an undue risk of harm to staff, inmates or the
general community.” RP (5/10/12) 2835.
E. ARGUMENT

1. Prosecutorial misconduct permeated the proceedings,

depriving Mr. Gregory of his right to a fair trial under

the Sixth and Fourteenth Amendments and article I,
section 22.

a. Introduction.
“The right to a fair trial is a fundamental liberty secured by the
Sixth and Fourteenth Amendments to the United States Constitution and
article I, section 22 of the Washington State Constitution.” In re
Glasmann, 175 Wn.2d 696, 703, 286 P.3d 673 (2012), U.S. Const.
amends. VI, XIV; Const. art. I, § 22. Prosecutorial misconduct may
deprive a defendant of his constitutional right to a fair trial. Glasmann,

175 Wn.2d at 703-04.
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A new trial should be granted where a prosecutor’s conduct was
both improper and prejudicial. /d. at 704. Non-constitutional misconduct
is prejudicial if there is a substantial likelihood that the misconduct
affected the verdict. /d. Misconduct that violates a constitutional right is
presumed prejudicial and reversal is required unless the State can prove,
beyond a reasonable doubt, that the misconduct did not contribute to the
verdict. State v. Monday, 171 Wn.2d 667, 680, 257 P.3d 551 (2011).

Even where a defendant does not object to improper argument, this
Court will reverse if the misconduct was flagrant and ill-intentioned and
incurable by an instruction. State v. Emery, 174 Wn.2d 741, 760-61, 278
P.3d 653 (2012). Furthermore, procedural rules regarding arguments
raised for the first time on appeal are construed more liberally in the
sentencing phase of a death penalty case. State v. Gregory, 158 Wn.2d
759, 859, 147 P.3d 1201, 1253 (2006). This is based on the Eighth
Amendment’s requirement of heightened reliability in capital proceedings.
See Zant v. Stephens, 462 U.S. 862, 884-85, 103 S.Ct. 2733, 77 L.Ed.2d
235 (1983).

Multiple instances of misconduct may result in an unfair trial
requiring reversal even if each improper comment in isolation would not.
“There comes a time ... when the cumulative effect of repetitive

prejudicial error becomes so flagrant that no instruction or series of
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instructions can erase it and cure the error.” State v. Case, 49 Wn.2d 66,
73, 298 P.2d 500 (1956); see also State v. Perez-Mejia, 134 Wn. App. 907,
917, 143 P.3d 838 (2006) (reversing murder conviction because
cumulative misconduct denied defendant a fair trial).

In this case, prosecutorial misconduct permeated the proceedings,
depriving Mr. Gregory of a fair trial and requiring reversal. The
prosecutor improperly told the jury its job was to “declare to truth” and to
“balance” the rights of Mr. Gregory and the decedent, repeatedly shifted
the burden of proof to the defense, and invoked “facts” not in evidence to
make political arguments not relevant to the jury’s decision and to inflame
the passions and prejudices of the jury. Although he did not object to
every instance of misconduct, Mr. Gregory objected numerous times, and
most of his objections were improperly overruled. Defense counsel
ultimately moved for a mistrial based on the State’s inappropriate closing
argument, but the trial court incorrectly denied that motion as well. This
Court should hold that the prosecutor’s persistent misconduct violated Mr.

Gregory’s rights, and should reverse and remand for a new trial.

b. The prosecutor told the jury its job was to “declare
the truth” that Mr. Gregory “deserved” the death
penalty, even though multiple appellate court
decisions had held such argument is improper.

The prosecutor told the jury:
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The word “verdict” in our system comes from the Latin

word veredictum, which means to declare the truth. I

would suggest to you that in this case there’s only one truth

that you can declare, and that is that this defendant deserves

and should get the ultimate penalty for his crime, and that is

death.

RP (5/14/12) 3013. His accompanying PowerPoint slide similarly said,
“You declare the truth ...”. “Exhibit Number 1 at Sentencing” (State’s
PowerPoint), filed 6/13/12, Slide 18.° He repeated the argument at the
end of rebuttal, as his final message to the jury:

I would ask that you declare the truth. Allen Gregory

deserves the death penalty. And on behalf of the State of

Washington and all of its law abiding citizens, I would ask

that you sentence him to the appropriate sentence, and that

is sentence Allen Gregory to his death.

RP (5/14/12) 3055. The prosecutor’s final PowerPoint slide stated in large
red letters overlaying an image of G.H.: “DECLARE THE TRUTH][:]
ALLEN GREGORY DESERVES THE DEATH PENALTY.” Ex. 1
(6/13/12) Slide 102.

These admonitions constitute flagrant and ill-intentioned
misconduct because the Court of Appeals had already held in multiple
cases that the argument is improper. E.g., State v. Evans, 163 Wn. App.
635, 644-45,260 P.3d 934 (2011); State v. Anderson, 153 Wn. App. 417

E

429,220 P.3d 1273 (2009). Indeed, because those cases arose out of

> See RP (6/13/12) 3129.
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Pierce County, there is no question but that the prosecutor was on notice
of the impropriety of his remarks.

In Anderson, the prosecutor had similarly told the jury:

The word “verdict” comes from the Latin word

“veredictum,” which means to declare the truth. So, by

your verdict in this case, you will declare the truth about

what happened on August the 21 of 2007 at the Save A

Lot....

Anderson, 153 Wn. App. at 424. Division Two held the prosecutor’s
request that the jury “declare the truth” was improper. Id. at 429. “A
jury’s job is not to ‘solve’ a case.” Rather, it is “to determine whether the
State has proved its allegations against a defendant beyond a reasonable
doubt.” Id.

In Evans, the court reaffirmed Anderson and reversed convictions
where the prosecutor mischaracterized the jury’s role and the burden of
proof. Evans, 163 Wn. App. at 648. The prosecutor had told the jury,
“You decide who’s telling the truth, who’s being less than truthful.” Id. at
641. He later reiterated, “I want you to peel back different layers of the
onion to get to the truth, what you would swear you would do, all right?”
Id. The Court of Appeals held it was misconduct to “suggest[] to the jury
that it had an obligation to determine the truth.” Id. at 645. “Here, as in

Anderson, the prosecutor miscast the jurors’ role as one of determining

what happened and not whether the State had met its burden of proof.” Id.

24



Thus, by 2011, the law clearly prohibited the “truth” argument Pierce
County had employed, yet the prosecutor brazenly disregarded these
holdings and proceeded to invoke the forbidden tactic in Mr. Gregory’s
case in order to obtain a death sentence.

This Court ultimately endorsed Division Two’s holdings in Emery,
174 Wn.2d at 760. “The jury’s job is not to determine the truth of what
happened; a jury therefore does not ‘speak the truth’ or ‘declare the
truth.”” Id. (citing Anderson, 153 Wn. App. at 429). Rather, the jury’s
role is to determine whether the State proved its case beyond a reasonable
doubt. Id.

Here, instead of proving the absence of mitigating circumstances
beyond a reasonable doubt, the prosecutor insisted that the jury declare the
“truth” that Mr. Gregory “deserved” the death penalty. This Court should
not tolerate such misconduct, especially in combination with the numerous

other improprieties that peppered the prosecutor’s closing arguments.®

® The use of red capital letters overlaying these PowerPoint slides and
others also impermissibly injects “inflammatory extrinsic considerations”
into the argument. State v. Hecht,  Wn.App. _,  P.3d  (No.
71059-1-1, 2/18/14), Slip op. at 6.
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¢. Over Mr. Gregory’s objections, the prosecutor
repeatedly mischaracterized the standard of proof
and shifted the burden to the defense to prove
mitigating circumstances warranted a life sentence.

In a capital sentencing proceeding, the State bears the burden of
proving beyond a reasonable doubt that there are not sufficient mitigating
circumstances to merit leniency. RCW 10.95.060(4); State v. Rupe, 101
Wn.2d 664, 700-01, 683 P.2d 571 (1984). However, in closing argument
the prosecutor repeatedly shifted the burden to Mr. Gregory and

mischaracterized the applicable standard.

1. The prosecutor’s statements to the jury and Mr.
Gregory’s objections.

After quoting Justice Cardozo for the proposition that justice is due
to both the accused and the accuser, the prosecutor told the jury, “you are
balancing the defendant’s rights with society’s rights and [G.H.]’s rights
and her family.” RP (5/14/12) 3019. This is an incorrect statement of the
factfinder’s role. The jury is not to “balance” the evidence of the accuser
and the accused; it is to determine whether the accuser has proved its case
beyond a reasonable doubt.

The prosecutor later said — after mocking defense expert James
Aiken — that “the question then becomes is life without parole really

severe enough.” RP (5/14/12) 3024. That is not the question. The
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question is whether the State has proved beyond a reasonable doubt that a
death sentence is appropriate.

Shortly thereafter, the prosecutor launched into a sustained assault
on the applicable standard, ignoring defense objections and supplementing
his misstatements with equally erroneous visual aids. RP (5/14/12) 3029-
48; Ex. 1 (6/13/12) Slides 61, 66, 82, 88. He said, “The defendant chose
to put on mitigation. And what that means is that the mitigation that was
presented was the best that could be said.” RP (5/14/12) 3029. He went
on:

[Tlhere’s a list of things that you can consider if you decide

that they are relevant. One of those is that the defendant

acted under extreme mental disturbance. ... I guess what I

would tell you is this: You should pay very, very close

attention to the defense closing argument to hear what they

tell you is the evidence that you —.

RP (5/14/12) 3030-31. Mr. Gregory objected, but the trial court overruled
the objection. RP (5/14/12) 3031.

Accordingly, the prosecutor continued the theme: “I suppose it’s
possible that I fell asleep during this hearing and missed the psychological
testimony about Allen Gregory.” RP (5/14/12) 3032. Mr. Gregory again
objected, stating:

Objection, Your Honor. He’s requiring us to provide

evidence — mitigation evidence, and we have no

responsibility. He’s shifting the burden of proof and it’s
inappropriate to argue that.
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RP (5/14/12) 3032. This time, the court sustained the objection. Id.

But the prosecutor was undeterred. He persisted in faulting the
defense for failing to produce certain evidence, even though the defense
had no burden to present evidence or prove a life sentence was warranted.
The prosecutor said, there was “[n]o evidence of drug use. No evidence of
alcohol use. No evidence of psychological impairment.” RP (5/14/12)
3032-33. He continued:

[Y]ou judge the mitigation the same way as any evidence.

Is there in this proceeding any incentive to hold back

anything? I would suggest to you the answer is no. So that

means that what you heard was the best that there is to say

about Allen Gregory.

RP (5/14/12) 3034; see also Ex. 1 (6/13/12) Slide 61. Mr. Gregory again
objected, and explained to the court that the prosecutor was making the
same improper argument as he had before. RP (5/14/12) 3034-35.
However, the court overruled the objection. RP (5/14/12) 3035. Mr.
Gregory noted that the State’s PowerPoint slide similarly shifted the
burden of proof and asked the court to tell the jury to disregard it, but that
objection was overruled as well. RP (5/14/12) 3036-38. Thus, the
prosecutor continued to argue that the jury should sentence Mr. Gregory to

death because Mr. Gregory presented insufficient evidence of mitigation:

You heard from a total of seven people in his life. ... that’s
it. That’s the sum and substance of what mitigates Allen
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Gregory’s conduct. That’s the sum and substance of the
facts about the defendant that were presented to you.

RP (5/14/12) 3039; Ex. 1 (6/13/12) Slides 64-65, 82.

Finally, the prosecutor read the definition of reasonable doubt to
the jury and then mischaracterized its meaning. He said, “What it says is a
doubt for which a reason exists. That means you can actually explain
what is missing.” RP (5/14/12) 3046; Ex. 1 (6/13/12) Slide 88. He went
on, “when you’re talking about the concept of mercy, you should think
about whether or not your explanation for the reason about mercy, whether
you grant it, whether you don’t, ... it has to be explainable.” RP (5/14/12)
3048. Mr. Gregory objected, stating, “That’s not the way the instruction
reads. It can be given for any reason or no reason at all. He’s misquoting

the law.” Id. The court overruled the objection. RP (5/14/12) 3048.

1. The prosecutor’s arguments constitute flagrant
misconduct because it is well settled that such
burden-shifting is improper.

As shown above, the prosecutor engaged in an extraordinary
amount of burden-shifting during closing argument. It is well-settled that
the arguments he made are improper. See Glasmann, 175 Wn.2d at 713
(“Shifting the burden of proof is improper argument, and ignoring this

prohibition amounts to flagrant and ill-intentioned misconduct™); State v.
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Miles, 139 Wn. App. 879, 890, 162 P.3d 1169 (2007) (“it is flagrant
misconduct to shift the burden of proof to the defendant™).

Indeed, the same cases that should have alerted the prosecutor to
the impropriety of the “speak the truth” argument squarely held that it is
misconduct to tell a jury it has to be able to explain a reason for doubting
the State’s case. Evans, 163 Wn. App. at 645-46; Anderson, 153 Wn.
App. at 431; see also State v. Johnson, 158 Wn. App. 677, 684, 243 P.3d
936 (2010); State v. Venegas, 155 Wn. App. 507, 524,228 P.3d 813
(2010); accord Emery, 174 Wn.2d at 759-60. As this Court explained in
affirming Division Two’s holdings in the numerous cases addressing
Pierce County’s stock closing argument, the argument “improperly
implies that the jury must be able to articulate its reasonable doubt.”
Emery, 174 Wn.2d at 760. “This suggestion is inappropriate because the
State bears the burden of proving its case beyond a reasonable doubt, and
the defendant bears no burden.” Id.

The prosecutor’s repeated implications that Mr. Gregory bore the
burden of producing mitigation evidence were also clearly improper and
shifted the burden to the defense. See, e.g., State v. Fleming, 83 Wn. App.
209, 921 P.2d 1076 (1996). In Fleming, the prosecutor told the jury:

[T]here is absolutely no evidence ... that [the victim] has

fabricated any of this or that in any way she’s confused
about the fundamental acts that occurred upon her back in
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that bedroom. And because there is no evidence to

reasonably support either of those theories, the defendants

are guilty as charged of rape in the second degree.

[I]t’s true that the burden is on the State. But you would

expect and hope that if the defendants are suggesting there

is a reasonable doubt, they would explain some

Sfundamental evidence in this [matter]. And several things,

they never explained.

Id. at 214 (emphases in original). The prosecutor went on to argue that the
defendants had not explained various pieces of evidence, “implying that
the defendants had a duty to explain this evidence, and that because they
did not, the defendants were guilty.” Id. at 215.

The Court of Appeals reversed, noting, “[a] defendant has no duty
to present evidence; the State bears the entire burden of proving each
element of its case beyond a reasonable doubt.” Id. The court cited with
approval another case in which a conviction was reversed because the
prosecutor questioned the defendant’s failure “to provide innocent
explanations for the State’s evidence.” Id. (citing State v. Traweek, 43
Wn. App. 99, 106, 715 P.2d 1148 (1986)). “The State must convict on the
merits, and not by way of misstating the nature of reasonable doubt,
misstating the role of the jury, infringing on the right to remain silent, and
improperly shifting the burden of proof to the defense.” Id. at 216.

Another case in which the prosecutor committed similar

misconduct is State v. Fiallo-Lopez, 78 Wn. App. 717, 899 P.2d 1294
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(1995). There, the prosecutor stated in closing argument that “there was
‘absolutely’ no evidence to explain” why the defendant was present at the
crime scene and “there was no attempt by the defendant to rebut the
prosecution’s evidence regarding his involvement in the drug deal.” Id. at
729. The Court of Appeals held, “[b]ecause the argument improperly
commented on the defendant’s constitutional right not to testify and
impermissibly shifted the burden of proof to the defendant, it was
misconduct.” Id; see also State v. Cleveland, 58 Wn. App. 634, 648, 794
P.2d 547 (1990) (holding prosecutor committed misconduct by stating
defense attorney “would not have overlooked any opportunity to present
admissible, helpful evidence”).

The same is true here. The prosecutor repeatedly shifted the
burden of proof over Mr. Gregory’s persistent objections, and despite clear
caselaw holding such arguments are improper. A death sentence that

results from such misconduct cannot be sustained.

d. The prosecutor commented Mr. Gregory’s exercise
of constitutional rights and set up a false dichotomy
between his rights and those of G.H. and society.

As noted above, one of the many ways in which the prosecutor
mischaracterized the standard and burden of proof was by claiming the

jury’s job was to “balanc[e] the defendant’s rights with society’s rights
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and [G.H.]’s rights and her family.” RP (5/14/12) 3019. The prosecutor
implied that he was responsible for protecting the latter’s rights, and those
of all “law-abiding” citizens. RP (5/14/12) 3055.

The prosecutor also improperly commented on Mr. Gregory’s
exercise of his constitutional rights. For instance, the prosecutor said,
“Allen Gregory had all of his rights,” RP (5/14/12) 3021-22, while
showing the jurors a PowerPoint slide with G.H.’s image superimposed on
the list of rights. Ex. 1 (6/13/12) Slide 30. He then said, “And now he
wants you to give him a break.” RP (5/14/12) 3046.

Mr. Gregory’s exercise of his right to a jury trial is not a request
for “a break,” and the prosecutor’s denigration of Mr. Gregory’s exercise
of his rights was improper.” “It is well-settled that an accused may not be
subjected to more severe punishment simply because he exercised his right
to stand trial.” United States v. Medina-Cervantes, 690 F.3d 715, 716 (9
Cir. 1982). The State may not seek to execute a defendant simply because
he or she seeks to have a trial and put the State to its burden of proof. See

State v. Frampton, 95 Wn.2d 469, 479, 627 P.2d 922 (1981) (former

7 The statement that Mr. Gregory wanted “a break” was yet another
instance of burden-shifting. It implied that a death sentence was the
default, and that to deviate from that presumption would constitute a
“break”. But of course, the presumption is supposed to be a /ife sentence,
and the State must prove beyond a reasonable doubt that a death sentence
is appropriate. RCW 10.95.060(4).
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Washington capital statute unconstitutional because it chilled the right to
plead not guilty and demand a jury trial). A prosecutor commits
misconduct by commenting on a defendant’s exercise of his constitutional
rights. State v. Moreno, 132 Wn. App. 663, 672-73, 132 P.3d 1137 (2006)
(prosecutor committed misconduct by commenting in closing argument
about the defendant’s exercise of his Sixth Amendment right to self-
representation); State v. Nemitz, 105 Wn. App. 205, 19 P.3d 480 (2001)
(reversal where police testified about defendant’s possession of atto<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>