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Administration

December 10, 2010
9:00 a.m. )
AOC SeaTac Office

— Noon -

SeaTac, Washington

‘Ag-e-nda

1. Call to Order

Chief Justice Barbara Madsen

Judge Michael Lambo

2. Welcome and Introductions

Chief Justice Barbara Madsen
Judge Michael Lambo

3. Court Manager of the Year Award

Mr. Jeff Hall

Action items

4. November 19, 2010 Meeting Minutes

Action: Motion to approve the minutes of
the November 19 meeting

Chief Justice Barbara Madsen
Judge Michael Lambo

Tab 1

5. Appointments to the BJA Public Trust and
Confidence Committee
Action: Motion to appoint Judge
Elizabeth Martin and Judge Scott Stewart
to the BJA Public Trust and Confidence
Committee '

Ms. Mellani McAleenan

Tab2l

6. Resolution Urging Adequate Funding of the
Judicial Branch

Action; Motion to approve the proposed
resolution urging adequate funding of the
judicial branch

Judge Deborah Fleck

Tab 3

Reports and Information

JSTA Discussion

Chief Justice Barbara Madsen

Tab 4

GR 31 Discussion

Judge Marlin Appelwick

Tab 5

Budget Update

Mr. Ramsey Radwan

Tab 6

10. Court Management Council Update

Mr. Jeff Hall

11. Access to Justice Board

Mr. M. Wayne Blair

12. Reports from the Courts
Supreme Court
Court of Appeals
Superior Courts
Courts of Limited Jurisdiction

Justice Susan Owens
Judge Dennis Sweeney
Judge Stephen Warning
Judge Stephen Brown
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1 13. Association Reports

Superior Court Administrators
Juvenile Court Administrators

Disfrict and Municipal Court
Administrators

Ms. Delilah George
Ms. Shelly Maluo
Ms. Peggy Bednared

14. Administrative Office of the Courts

Mr. Jeff Hall

15. Other Business
Next meeting: January TBD
Beginning at 2:30 a.m. at the
Temple of Justice, Olympia

Chief Justice Barbara Madsen
Judge Michael Lambo
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Board for Judicial Administration
Meeting Minutes

November 19, 2010
AOC SeaTac Office
SeaTac, Washington

Members Present: Chief Justice Barbara Madsen, Chair; Judge Michael Lambo,
Member Chair; Judge Stephen E. Brown; Judge Ronald Culpepper; Judge Susan
Dubuisson; Mr. Jeff Hall; Judge Laura Inveen; Ms. Paula Littlewood; Justice Susan
Owens; Judge Jack Nevin; Judge Kevin Ringus; Judge Dennis Sweeney; Mr. Steven
Toole; Judge Gregory Tripp; and Judge Stephen Warning

Guests Present: Mr. Marc Boman, Mr. M. Wayne Blair, Judge Harold Clarke,
Ms. Delilah George {(by phone), Ms. Shelly Maluo, Judge Christine Quinn-Brintnall,
Mr. Kevin Stock, and Mr. Earl Long

Staff Present: Ms. Beth Flynn, Mr. Tom George, Mr. Steve Henley, Mr. Dirk Marler,
Ms. Mellani McAleenan, Dr. Carl McCurley, Mr. Ramsey Radwan, and Mr. Chris Ruhl

The meeting was called to order by Chief Justice Madsen.

WSBA Council on Public Defense Resolution

Mr. Marc Boman, Chair of the WSBA’s Council on Public Defense, spoke about the
Council's resolution encouraging Washington courts fo provide written notice to
defendants regarding the possible consequences of pleading guilty. There is a failure of
some defendants to understand the consequences of pleading guilty and judges have
limited time to explore the direct consequences of a plea and can’t possibly get to know
the individual circumstances of defendants who plead guilty which could inciude non-
citizens being deported, students being disqualified from Pell Grants, sex offender
registration, not being able to join the military, etc.

The Council thought it would be helpful to judges to use a two-sided handout that was
developed by the Council and urges defendants to consider the consequences of a
guilty plea and inform them they have a right to consult with an attorney. The handout
is in Word format and could be altered by a court to fit their needs.

The Council prepared a resolution for the Washington State Bar Association (WSBA)
regarding the handout and would welcome the support of the BJA in the form of a
resolution or whatever the BJA feels is appropriate.

There was some discussion about how the handout would affect appeals and the
burden on defense attorneys to explain all the possible guilty plea consequences to
defendants. That is not the attorney's area of expertise.
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Judge Inveen stated there is a collateral consequences handbook and it is available
online.
It was moved by Judge Sweeney and seconded by Judge Culpepper to give
further consideration to this issue at the December meeting. The motion

carried with Judge Ringus opposed.

Problem Solving Courts Policy Statement

Judge Clarke, of the Washington State Association of Drug Court Professionals
(WSADCP), made a presentation to the BJA in September and introduced a policy
statement regarding problem solving courts. There is a need for education and funding
across the state for problem solving courts and a need to know and understand best
practices. Problem solving courts need to assist each other and measure outcomes.

Hopefully this is the right time and place to seek support from the BJA. . It would be from
the top down to the local courts throughout the state. The WSADCP is asking for
support in the policy statement. It will be difficult as far as funding and it is not the year
to ask for additional funding. Problem solving courts need some structure and as they
look toward statewide funding in the future and at the local level it will be nice to have
the policy statement. [t will also help them stay focused as they move forward.

Judge Sweeney’s objections to drug courts are fundamental. Judges are not
psychologists or social workers, they are trained to apply the law. One problem is what
they are set up to do as an institution. The second concern is that he worries about the
courts being at the end of a societal pipeline. The social and economic problems are
better addressed by the legislative and executive branches. He worries that the judicial
branch is now dealing with the problems and the executive and legislative branches will
not do anything because the judicial branch is taking care of it.

Judge Nevin stated he has the same concerns as Judge Sweeney but this train has left
the station and courts are at the end of the line. That is troubling on a host of levels.
Maybe having some guidance and parameters will help the courts deal with this.

Chief Justice Madsen suggested that this issue be set over for a month or two and the
BJA can look at the language. Judge Lambo suggested that this be put on as an action
item in January. . '

Justice Owens suggested having a subcommittee wordsmith and shorten the resolution.
It is a little ambitious. AOC staff will work with Judge Clarke and get some other
volunteers. Mr. Hall would like to be involved,

Mr. Hall would like to have a discussion about resolutions in general at a future meeting.
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Washington State Bar Association

Mr. Toole reported that the next WSBA Board of Governors (BOG) meeting is
December 10. GR 31 was discussed at length at their BOG meeting in October. The
WSBA does not believe they come under GR 31 or the Public Records Act (PRA) but
they do come under GR 12 and they are drafting an amendment that will be presented
for action at their December 10 meeting.

They are also getting an update from the Local Rules Task Force at their December
meeting.

They made a decision to have the 2011 bar exam in both Spokane and Seatile and will
decide if that should be done on a permanent basis.

They held their 50 year member tribute luncheon recently and thanked Chief Justice
Madsen for her participation.

Salary Commission Statement

Mr. Hall stated that in the past, the BJA has taken a position with the Salary
Commission that judges want their salaries to keep pace with inflation. They also want
parity with the federal bench. The position has not been to ask for a salary increase but
they do want the 5% differential between the four levels of court to be maintained.

The Salary Commission's Owen-Portier report established the federal courts as an
appropriate benchmark. Also, the BJA provides the Salary Commission with a list of the
number of judges who are lost to the federal bench and a list of judges who leave state
service to go into private mediation and arbitration services.

Mr. Hall suggested maintaining this position. The judiciary has a good relationship with
the Commission and the Commission members are very sympathetic to the salaries of
judges.

The Superior Court Judges’ Association (SCJA) thought it would be foolish to request a
salary increase and if the Salary Commission can see clear to do anything for the
judges, they will.

Judge Brown stated the District and Municipal Court Judges’ Association (DMCJA) has
not taken a formal vote on the this but the general consensus is to agree with SCJA.
One issue they might be assisting with is to request that the Salary Commission set the
salaries for part-time district court judges. Part-time judges might make presentations
on their own to the Salary Commission.
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There was a comment about the political statement it would make if judges expressly
stated they will forego a cost of living. Another comment was that projections are for
revenues to increase at a lower level and maybe funds would be available in the future
and the BJA should continue with the proposed request. It would be five years without
a COLA if they specifically ask not to have a COLA. It is important to take a supportive
position on behalf of judges.

It was moved by Judge Dubusisson and seconded by Judge Nevin that the

BJA adopt the proposed Salary Commission position. The motion passed
" with Judge Quinn-Brintnall opposing.

October 15, 2010 Meeting Minutes

it was moved by Judge Dubuisson and seconded by Judge Sweeney to
approve the October 15 meeting minutes. The motion carried.

Appointments to the BJA Public Trust and Confidence Committee

It was moved by Judge Quinn-Brintnall and seconded by Justice Owens to
appoint Judge Laurel Siddoway and Ms. Kathy Martin to the BJA Public
Trust and Confidence Committee. The motion carried.

2011 BJA Meeting Schedule

It was moved by Judge Ringus and seconded by Judge Sweeney to
approve the proposed 2011 BJA meeting schedule. The motion carried.

Washington State Center for Court Research

Dr. McCurley, manager of the Washington State Center for Court Research (WSCCR),
gave an update on the work of the WSCCR. He indicated that Judge Sweeney had
recently stepped down as Chair of the WSCCR Advisory Board and that Judge Ann
Schindler is the new Chair. Dr. McCurley highlighted the work of his staff.

The WSCCR is working on the following projects and Dr. McCurley gave a brief
overview of each of the projects.

Becca and Truancy Evaluation

Washington Assessment of Risks and Needs of Students WARNS)
Dependent Youth Interviews

Residential Time Summary Report

Timeliness of Dependency Case Processing in Washington State
Judicial Salary Comparison
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» Judicial Needs Estimates ,

» Juvenile Court Case Management and Assessment Process

o Therapeutic Courts — implement drug court case management system and
establish performance reporting — evaluate local drug courts

o Thurston county Pretrial Risk Assessment

The WSCCR has been in operation over four years and the WSCCR Advisory board is
a key link between court research and the court community. They are continually
reviewing the alignment between research priorities and the needs of the judicial
branch.

Becca/Truancy Funding Study

Mr. George gave a brief presentation regarding the Becca/Truancy Funding Study. The
purpose of the study is to investigate the impact of receiving a truancy petition on
educational and juvenile offender outcomes.

45,000 kids are eligible to receive a truancy petit-ion. That is about 14% of all high
school students. Currently about one-third of the students who should be referred to
court are referred. About 18,000 students a year are court-petitioned truants. 470,600
students are non-petitioned students.

Truants do make up a high-risk group that courts should be paying attention to.

BJA Legislative Agenda

Ms. McAleenan reported that elections are certified on November 23 and Repﬁblicans
will pick up a few seats. There are still some races that are too close to call:
Representative Kelli Linville, Senator Randy Gordon, Senator Steve Hobbs.

Leadership positions in the House and the Senate should not change much.
The BJA legislative agenda includes the following:
1. A Grant County District Court judicial position.
2. Amendment of RCW 9A.36.031 to make assault of judges and court-related
z)ersonnel a class C felony (assault 3) rather than a gross misdemeanor (assault
3. Judicial Stabilization Trust Account, amendment to HB 2362, providing support

for judicial branch agencies by imposing surcharges on court fees. This will be
discussed further on December 10.
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4. Changing the election and appointment provisions for municipal court judges.

There is a BJA Legislative/Executive Committee conference call on December 6 and
the BJA could make a decision on this at the December 10 BJA meeting.

Washington State Budget Forecast

Mr. Radwan reported that the current biennium revenue forecast went down ancther
$385 million and this will impact the state judiciary. The shortfall could result in another
$2 million reduction to the judicial branch if across the board cuts are taken. The
Governor is calling for the House and Senate to provide general fund budget reduction
proposals to her by November 29. The Administrative Office of the Courts (AOC) will try
to insert itself into the process so the judicial branch will not be caught by surprise.

For the upcoming biennium, the revenue forecast has been reduced by another $809
million. Mr. Radwan assumes this forecast will continue to go down.

The caseload forecast usually defines the increase in expenditures over a period of
time. At this point in time the caseload forecast looks okay although it does not include
the drop-off for the unemployment federal funding.

The rolling deficit for next biennium is about $5.6 billion. About half of this is due to the
loss of federal funding. There is another $2 billion that is in optional costs.

Resolution Urging Adequate Funding of the Judicial Brahch

Ms. McAleenan presented a resolution regarding adequate funding of the judicial
branch. The resolution has been circulated to other entities and she has heard back
from the SCJA and DMCJA and they approved the resolution. The Access to Justice
(ATJ) Board had a small revision and the WSBA is set for action in December and the
Washington State Trial Lawyers Association (WSTLA) will consider the resolution in
December. Ms. McAleenan would like the BJA to consider signing off on it. [t will be an
action item at the December meeting.

Access to Justice Board

Mr. Blair said the ATJ Board sees the Resolution Urging Adequate Funding of the
Judicial Branch as a way to keep the coalition together and to remind everyone why the
coalition needs to stay together instead of all competing against each other for funding.

The ATJ Board approved changes to GR 33.
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Report from the Courts

Superior Court Judges: Judge Warning reported that the SCJA will continue a lively
discussion about GR 31 and they are getting ready for the legislative session and hope
to convince legislators to spend money on a risk assessment tool.

District and Municipal Court Judges: Judge Brown reported that the municipal court
elections bill is being taken up again. Bainbridge Island Municipal Court is having
trouble with the judge’s salary being reduced while the judge is in office. The DMCJA
supports the risk assessment tool and is working with the other groups supporting the
tool to seek modifications on DUI and/or FTA issues which would make the tool useful
for courts of limited jurisdiction.

Superior Court Administrators: Ms. George reported that the AWSCA met
electronically in an online training session on October 20. Ms. Ruth Warren from Pierce
County was the presenter and that segment was following the next week with a
roundtable presentation. The AWSCA also used eCCL technology a week ago on an
AOC survey. They are currently reviewing a caseflow and calendaring requirements
document.

Juvenile Court Administrators: Ms. Maluo reported that the Juvenile Court
Administrators have been approaching legislators as a team to educate them on.
juvenile issues. They are trying to get JRA funding transferred; especially the QA
portion because they think there could be better outcomes for kids. They are trying to
hold onto Becca funding and are concerned what will happen to the kids if Becca dollars
are reduced or eliminated. Today is National Adoption Day.

Administrative Office of the Courts

In September, Doug Ford who managed the AOC Court Education Services (CES)
section retired. It was just announced internally that Kathy Wyer, who currently works in
the Information Services Division (ISD) at AOC will become the CES manager. She
begins on December 6. A

There being no further business, the meeting was adjourned.
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Nomination Form for BJA Committee Appointment

BJA Committee:  Public Trust and Confidence
(i.e. Best Practices, Court Security, Justice in Jeopardy, Long-Range Planning, and Public Trust and Confidence)

Nominee Name: Elizabeth Martin

Nominated By: SCJA
(i.e. SCJA, DMCJA, eic.)

Term Begin Date: 1/1/2011

Term End Date: 12/31/2012

Has the nominee served on this subcommittee in the past? Yes| | No

If yes, how many terms have been served
and dates of terms:

Additional information you would like the BJA to be aware of regarding the
nominee:

Statement from the nominee:

This will confirm my passion for the issue of public trust and confidence which is so
critical, especially in the current environment of widespread public distrust and
misunderstanding regarding the role of judiciary and the constitutional protections
afforded to participants in the judicial process. | was recently appointed to the bench by
Governor Gregoire and would be honered to serve on this particular committee if
selected. | have spoken at length with Judge Hickman, who has expressed to me his .

enthusiasm for the projects that this committee is working on.

Please send completed form to:

Beth Flynn

Administrative Office of the Courts
PO Box 41174

Olympia, WA 98504-1174
beth.flynn@courts.wa.qgov




Board for Judicial Administration
Nomination Form for BJA Committee Appointment

BJA Committee:  Public Trust and Confidence
(i.e. Best Practices, Court Security, Justice in Jeopardy, Long-Range Planning, and Public Trust and Confidence)

Nominee Name: Scott Stewart

Nominated By: DMCJA
(i.e. SCJA, DMCJA, etc.)

Term Begin Date: 1/2011

Term End Date: 12/2012

Has the nominee served on this subcommittee in the past? Yes No D

If yes, how many terms have been served
and dates of terms: 1 term, through the end of 12/2010

Additional information you would like the BJA to be aware of regarding the
nominee:

Judge Stewart is looking forward to serving another term.

Piease send completed form to:

Beth Flynn

Administrative Office of the Courts
PO Box 41174

Olympia, WA 98504-1174
beth.flynn@courts.wa.gov
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WASHINGTON

COU RTS ADMINISTRATIVE OFFICE OF THE COURTS

October 29, 2010

Dear Judicial Branch Stakcholders:

With the economy slow to rebound and continued state and local government budget cuts,
justice is truly in jeopardy now more than ever. At the state level, the judicial branch has
suffered more than $18 million in reductions during the 2009-2011 biennium. When the
“across-the-board” cuts are added, the amount of funding lost to the Supreme Court, Court
of Appeals, Law Library, Administrative Office of the Courts, Office of Public Defense,
and Office of Civil Legal Aid tops $20 million. A significant amount of that funding had
been passed through to the trial courts as direct services or funding for programs. When
coupled with the losses suffered at the local level, the ability to provide constitutionally
necessary access 1o justice to Washington’s residents is at risk, We have reached the point
where additional budget reductions cannot be sustained.

When we started the Justice in Jeopardy Initiative in 2005, we wanted to secure a more
equitable state contribution to judicial branch funding. We knew that to achieve adequate,
stable and long-term funding for the trial courts and court support operations we would have
to commit to a multi-year effort. This effort is perhaps more important now than it was
when we first began. Thus, we are asking you to adopt the attached resolution in support of
funding for the judicial branch and to urge the state and local governments to provide the
funding necessary to maintain meaningful access to our justice system.

If you have any questions about the resolution or about the Justice in Jeopardy Initiative,
please do not hesitate to contact us. Additional information can also be found at
www.courts.wa.gov/justiceinjeopardy/. We will also discuss this matter further at the
WSBA’s November 5™ legislative mesting to which you have been invited, Thank you for
your consideration.

Sincerely,

WWM\/ Ahsirnfs 47 Flef-
Chief Justice Barbara Madsen Judge Deborah Fleck

JIIIC Co-Chair JINC Co-Chair

Enclosure

cc: Justice in Jeopardy Implementation Committee
Board for Judicial Administration

) STATE OF WASHINGTON
1206 Quince Slroel SE « P.O. Bax 41170 » Olympia, WA 98504-1170
360-753-3365 » 360-956-5700 Fax » www.courts.wa.gov



‘Resolution Urging Adequate Funding of the Judicial Branch

Whereas, funding for the judicial branch constitutes less than one percent of the state
general fund and Washington State continues to rank 50th out of 50 in the state’s contribution to
trial court funding, and

Whereas, equal justice under law and access to justice are a fundamental commitment of
government and essential to the proper operation of our democracy, and

Whereas, the Washington State Constitution directs that “justice in all cases shall be
administered openly, and without unnecessary delay,” and

Whereas, the Court Funding Task Force, created by the Board for Judicial
Administration in 2002, recognized that trial court funding was in crisis in Washington State, and

Whereas, the Washington State Bar Association’s Blue Ribbon Panel on Indigent
Defense and the Washington Supreme Court’s Task Force on Equal Justice Funding identified
critical failures in our indigent defense and civil legal aid systems, and

Whereas, the Justice in Jeopardy Initiative was introduced beginning in the 2005
legislative session to secure adequate, stable, and long-term funding for trial court operations,
indigent defense and civil legal aid, and

Whereas, our state’s judicial system cannot effectively and fairly administer “justice in
all cases openly, and without unnecessary delay” without adequate and stable funding for core
court and court support operations, and

Whereas, state funding of the judicial branch has been reduced by more than $18 million
during the 2009-2011 biennium, not including additional “across-the-board” reductions, and

Whereas, budget constraints render the Administrative Office of the Courts, Office of
Public Defense, and Office of Civil Legal Aid unable to meet the needs of those providing access
to justice,

Now, Therefore, Be It Resolved:

The commits to the ongoing work of securing a more equitable state
contribution to achieve adequate, stable and long-term funding for the trial court and court
support operations, and

The strongly urges the state and all local governments to provide the funding
necessary to maintain meaningful access to our justice system.

Adopted by the on , 2010,
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RESOLUTION
REGARDING THE JUDICIAL STABILIZATION TRUST ACCOUNT

Whereas, the timely, open and fair administration of justice is essential to the health and
vitality of our democracy; and

Whereas, state and local governments are facing unprecedented funding crises which
threaten the vitality and continuity of essential court and court support systems;

Whereas, the Washington State Legislature enacted HB 2632 in the 2009 legislative
session which established a dedicated Judicial Stabilization Trust Account (JSTA) and
directed that all funds in such account be used to support the Administrative Office of -
the Courts, the Office of Public Defense and the Office of Civil Legal Aid; and

Whereas, HB 2632 funded the JSTA by imposing surcharges on appeliate, superior
court, district court and small claims filing fees, established June 30, 2011 as the date
on which such surcharges sunset and dedicated 100% of the revenues from such
surcharges to the JSTA; and

Whereas, revenues from triat court civil filing fees have historically been split between
the local jurisdiction and the state, with the amount depending on the level of court (54%
local/46% state in the case of superior court fees and 68% local and 32% state in the
case of district court fees), but that the JSTA surcharges imposed in 2009 did not split
revenues between the state and local jurisdictions; and

Whereas, in light of the current crisis and shortfall in the state general fund, recent
budget reductions at the state and local level, recent staffing and service reductions in
state and local court and court support systems and the continuing demands on state
and local courts and court support systems, the revenues generated by the JSTA
surcharges should continue beyond the June 30, 2011 sunset date; and

Whereas, it is in the interest of both the state and local court and court support systems
that the revenues generated by any extension of the JSTA surcharges on superior court
and district court filing fees be split with local government on the same percentage basis
that underlying filing fees are split on the condition that the local share be used
exclusively to help underwrite local trial court and court support services; and

Whereas, the Board for Judicial Administration is the unified policy voice of all levels of
court in Washington State and is positioned to request and support proposed legislation
to protect and perpetuate sources of fiseal support for the state and trial courts and
related court support systems,



NOW THEREFORE, BE IT RESOLVED THAT:

1. [Organization Name] hereby endorses and requests that the Board for Judicial
Administration sponsor proposed legislation that will:

a. Extend [eliminate?] the June 30, 2011 sunset date on the filing fee
surcharges established in HB 2632; and

b. Direct that money collected from surcharges on superior court and district
court filing fees be split in accordance with the existing percentages for the
sharing of filing fee revenues within each level of trial court; and

¢. Direct that the local share of money collected from the JSTA surcharges
be retained and used exclusively to support trial court and related court
support functions; and '

d. Direct that the state’s share of such money collected from the JSTA
surcharges continue to be used to fund the Administrative Office of the
Courts, the Office of Public Defense and the Office of Civil Legal Aid, with
appropriations allocated in the same relative percentages that obtained in
the FY 2010-11 biennial budget.

2. [Organization Name] commits to working with the BJA and other stakeholders to
secure passage of legislation that meets the criteria outlined above.

Date: By:
' [Authorized Signature]




FINAL BILL REPORT
SHB 2362

CS572L 09
Synopsis as Enacted

Brief Description: Providing support for judicial branch agencies by imposing surcharges on
court fees and requesting the supreme court to consider increases to attorney licensing fees.

Sponsors: House Committee on Ways & Means (originally sponsored by Representative
Kessler).

House Committee on Ways & Means
Senate Committee on Ways & Means

Background:

Overview of Superior Court Fees,

County clerks are elected officials who oversee all record-Keeping matters pertaining to the
superior courts, including receipting fees, fines, court-ordered moneys, and disbursement of
funds. County clerks collect superior court filing fees and other fees for court services as
prescribed by statute,

The following table gives the fee schedule for certain fees collected by the county clerks for
their official services. These fees are subject to division between the county, the Public
Safety and Education Account (PSEA), and the county or regional law library fund, with the
exception of the fee for filing a notice of appeal or notice of discretionary review. The fee
for filing a notice of appeal or discretionary review is transmitted to the appropriate state
appellate court.

Superior Court Filing Fee
First or initial paper in any civil action $200
Unlawful detainer action $45
First or initial paper on appeal from a $200
court of limited jurisdiction or any civil
appeal
Petition for judicial review under the $200
Administrative Procedure Act
Notice of debt due for the compensation $200
of a crime victim

This analysis was prepared by non-partisan legisiative staff for the use of legislative
members in their deliberations. This analysis is not a part of the legislation nor does it
constitute a statement of legislative intent.

House Bill Report -1- SHEB 2362



First paper in a probate proceeding $200
Petition to contest a will admitted to $200
probate or petition to admit a will which
has been rejected

Notice of appeal or notice of discretionary $250
review

Overview of District Court Fees.

District courts are courts of limited jurisdiction. They have concurrent jurisdiction with
superior courts over misdemeanor and gross misdemeanor violations and civil cases in which
the amount claimed or in dispute is $75,000 or less. District courts also have jurisdiction
over small claims and traffic infractions.

District court clerks are required to collect fees for various services as prescribed by statute.
Except for certain costs, all costs, fees, fines, forfeitures, and penalties collected in whole or
in part by the district court are remitted by the district court clerk to the county treasurer.
The county treasurer must remit 32 percent of the non-interest money received by district
courts to the State Treasurer for deposit into the PSEA. The remaining balance of the non-
interest money received by the county treasurer is deposited in the county current expense
fund and the county or regional law library fund. Expenditures of the district court are paid
from the county's current expense fund.

The following table gives the fee schedule for certain fees collected by the district court
clerks for their official services.

District Court Filing Fee
Any civil action at time of commencement | $43 + potential $10 surcharge for dispute
or transfer resolution centers
Counterclaim, cross-claim, or third-party $43 + potential $10 surcharge for dispute
claim resolution centers
Small claims $14 + potential $15 surcharge for dispute
- resolution centers

Summary:

The following temporary surcharges are added to the fees collected by the superior and
district courts:

» $30 for the filings listed in the superior court chart above, except for the filing of a
first or initial paper in an appeal from a court of limited jurisdiction, which is subject
to a $20 surcharge; _

» $20 for the filings listed in the district court chart above, excluding small claims; and

* $10 for small claims filings.

House Bill Report - -2~ SHB 2362



The surcharges are in addition to the existing fees collected by the superior and district
courts. The surcharges expire on July 1, 2011. All surcharges collected by the courts must
be remitted to the State Treasurer for deposit-in the Judicial Stabilization Trust Account.

A Judicial Stabilization Trust Account (Trust Account) is established in the custody of the -
State Treasurer. The surcharges created by this act must be deposited in this Trust Account.
Moneys in the Trust Account may be spent only after appropriation. Expenditures from the
Account may be used only for the support of judicial branch agencies.

Votes on Final Passage:

House 52 46
Senate 25 18 (Scnate amended)
House 51 42 (Housc concurred)

~ Effective: July 1, 2009

House Bill Report -3- SHB 2362



CERTIFICATION OF ENROLLMENT

SUBSTITUTE HOUSE BILL 2362

Chapter 572, Laws of 2009

6lst Legislature
2009 Regular Session

JUDICIAL BRANCH AGENCIES--FEES

EFFECTIVE DATE: 07/01/09

Passed by the House April 26, 2009 CERTIFICATE
Yeas 51 Nays 42
I, Barbara Baker, Chief C(Clerk of
the House of Representatives of

FRANK CHOPP the State of Washington, do hereby

; certify that the attached is

Speaker of the House of Representatives SUBSTITUTE HOUSE BILL 2362 as
passed by the House of

Representatives and the Senate on

i the dates hereon set forth.
Passed by the Senate April 25, 2009

Yeas 25 Nays 18

BARBARA BAKER

BRAD OWEN Chief Clerk

President of the Senate

Approved May 19, 2009, 4:04 p.m. ) FILED

May 20, 2009

CHRISTINE GREGOIRE ' Secretary of State
State of Washington

Governox of the State of Washington
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SUBSTITUTE HOUSE BILL 2362

AS AMENDED BY THE SENATE
Pagssed Legislature - 2009 Regular Session
State of Washington 6lst Legislature 2009 Regular Session
By House Ways & Means (originally sponsored by Representative Kessler)

READ FIRST TIME 04/20/09.

AN ACT Relating to providing support for judicial branch agencies
by imposing surcharges on court fees and requesting the supreme court
to consider increases to attorney licensing fees; amending RCW
3.62.060, 12.40.020, and 36.18.018; reenacting and amending RCW
36.18.020; adding a new section to chapter 43.79 RCW; providing an

effective date; and declaring an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1. RCW 3.62.060 and 2007 ¢ 46 g 3 are each amended to read asg
follows:

Clerks of the district courts shall collect the following fees for
their official services:

(1) In any civil action commenced before or transferred tc a
district court, the plaintiff shall, at the time of such commencement
or transfer, pay to such court a filing fee of forty-three dollars plus
any surcharge authorized by RCW 7.75.035. Any party filing a
counterclaim, cross-claim, or third-party claim in such acticn shall
pay to the court a filing fee of forty-three dollars plus any surcharge
authorized by RCW 7.75.035. No party shall be compelled to pay to the

p. 1 SHB 2362.81
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court any other fees or charges up to and including the rendition of
judgment in the actibn other than those listed.

(2) For issuing a writ of garnishment or other writ, or for filing
an attorney issued writ of garnishment, a fee of twelve dollars.

(3) For filing a supplemental proceeding a fee of twenty dollars.

(4) For demanding a jury in a civil case a fee of one hundred
twenty-five dollars to be paid by the person demanding a jury.

(5) For preparing a transcript of a judgment a fee of twenty
deollars.

{6) For certifying any document on file or of record in the clerk's
office a fee of five dollars.

(7) For preparing the record of a case for appeal to superior court
a fee of forty dollars including any costs of tape duplication as
governed by the rules of appeal for courts of limited jurisdiction
{RALJ) .

(8) For duplication of part or all of the electronic recording of
a proceeding ten dollars per tape or other electronic storage medium.

(9) For filing any abstract of judgment or transcript of judgment
from a municipal court or municipal department of a district court
organized under the laws of this state a fee of forty-three dollars.

(10) Until July 1, 2011, in_ addition to the fees required by

subsection (1) of this section, clerks of the district courts shall

collect__g__surcharge__gﬁ__twentvmgdollars__Qg_ﬁall__fees__required__@y

subsection (1) of this section, which ghall be remitted to the state

treagsurer for devosit in the djudicial gtabilization_ trust account.

This surcharge is_ not_ sgubject to_ the division_ and remittance

requirements of RCW 3.62.020.

The fees or charges imposed under this section shall be allowed as

court costs whenever a judgment for costs is awarded.

Sec. 2. RCW 12,40.020 and 2005 ¢ 457 s 14 are each amended to read
as follows: -

A small claims action shall be commenced by the plaintiff filing a
claim, in the form prescribed by RCW 12.40.050, in the small claims
department. A filing fee of fourteen dollars plus any surcharge
authorized by RCW 7.75.035 shall be paid when the claim is filed. Any
party filing a counterclaim, cross-claim, or third-party claim in such

action shall pay to the court a filing fee of fourteen dollars plus any

SHB 2362.5L p. 2
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surcharge authorized by RCW 7.75.035. Until July 1, 2011, in addition

to the fees reguired by this section, an additional surcharge of ten

dollars shall be charged on the filing fees required by this section,

which sghall be remitted to the state treasurer for deposit in_ the

jqudicial stabilization trust account.

Sec. 3. RCW 36.18.018 and 2005 ¢ 282 s 43 are each amended to read
as follows:

(1) State revenue collected by county clerks under subsection (2}
of this section must be transmitted to the appropriate state court.
The administrative office of the courts shall retain fees collected
under subsection (3) of this section.

(2) For appellate review under RAP 5.1(b), two hundred fifty
dollars must be charged.

(3) For all copies and reports produced by the administrative
office of the courts as permitted under RCW 2.68.020 and supreme courtl
policy, a variable fee must be chargéd.

(4) Until July 1, 2011, in addition to the fee establisghed under

subsection (2) of this section, a_surcharge_ of thirty dollars is

established for appellate review. The county clerk ghall transmit this

surcharge__;ghﬁthe__state_-treasurer__for¥_deposit__ig__the__iudicial

stabilization trust account.

Sec. 4., RCW 36.18.020 and 2005 ¢ 457 s 19 aﬁd 2005 ¢ 374 s b are
each reenacted and amended to read as follows:

(1) Revenue collected under this section is subject to division
with the state public safety and education account under RCW 36.18.025
and with the county or regiocnal law library fund under RCW 27.24.070.

except as provided in subsection (4) of thig section.

{2) Clerks of superior courts shall collect the following-fees for
their official services:

(a) In addition to any other fee required by law, the party filing
the first or initial paper in any civil action, including, but not
limited to an action for restitution, adoption, or change of name, and
any party filing a counterclaim, cross-claim, or third-party claim in
any such civil action, shall pay, at the time the paper is filed, a fee
of two hundred dollars except, in an unlawful detainer action under
chapter 59.18 or 59.20 RCW for which the plaintiff shall pay a case

p. 3 SHEB 2362.SL
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initiating filing fee of forty-five dollars, or in proceedings filed
under RCW 28A.225.030 alleging a violdtion of the compulsory attendance
laws where the petitioner shall not pay a filing fee. The forty-£five
dollar filing fee under this subsection for an unlawful detainer action
shall not include an order to show cause or any other order or judgment
except a default order or default judgment in an wuwnlawful detainer
action.

(b) Any party, except a defendant in a criminal case, filing the
first or initial paper on an appeal from a court of limited
jurisdiction or any party on any civil appeal, shall pay, when the
paper is filed, a fee of two hundred dollars.

(c) For filing of a petition for judicial review as required under
RCW 34.05.514 a filing fee of two hundred deollars.

(d) For filing of a petition for unlawful harassment under RCW
10.14.040 a filing fee of fifty-three dollars.

{e) For filing the notice of debt due for the compensation of a
crime victim under RCW 7.68.120(2) (a) a fee of two hundred dollars.

(f) In probate proceedings, the party instituting such proceedings,
shall pay at the time of filing the first paper therein, a fee of two
hundred dollars.

(g) For filing any petition to contest a will admitted tc probate
or a petition to admit a will which has been rejected, or a petition
objecting to & written agreement oxr memorandum as provided in RCW
11.96A.220, there shall be paid a fee of two hundred dollars.

(h) Upon conviction or plea of guilty, upon failure to prosecute an
appeal from a court of limited jurisdiction as provided by law, or upon
affirmance of a conviction by a court of limited juriediction, a
defendant in a criminal case shall be liable for a fee of two hundred
dollars.

(i) With the exception of demands for jury hereafter made and
garnishments hereafter issued, civil actions and probate proceedings
filed prior to midnight, July 1, 1972, shall be completed and governed
by the fee schedule in effect as of January 1, 1972: PROVIDED, That no
fee shall be aggessed if an order of dismisgsal on the clerk's record be
filed as provided by rule of the supreme court.

(3) No fee shall be collected when a petiticn for relinguishment of
parental rights is filed pursuant to RCW 26.33.080 or for forms and
ingtructional brochures provided under RCW 26.50.030.

SHB 2362.3L p. 4
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(4) Until July 1, 2011, in addition to the fees required by this

section, clerks of superior_ courts_ _shall collect the_ surcharges

recquired by thig subsection, which shall_ be remitted to the state

treasurer for deposit in the judicial stabilization trust account:

(a) oOn_ filing fees under sgsubsection (2) (b) of this_ section, a

surcharge of twenty dollars; and )
(b) Oon all other filing fees required by this section_ except for

filing fees in subsection (2) (d} and (h) of thisg section, a_ surcharge
of thirty dollars.

NEW SECTION. Sec. 5. A new section is added to chapter 43.79 RCW

to read as follows:

The judicial stabilization trust account 1s created within the
state treasury, subject to appropriation. All receipts from the
surcharges authorized by sections 1 through 4, chapter . . ., Laws of
2009 (sections 1 through 4 of this act) shall be deposited in this
account. Moneys in the account may be gpent only after appropriation.

Expenditures from the account may be used only for the support of

judicial branch agencies.

NEW SECTION. Sec. 6. This act 1is necessary for the immediate

preservation of the public peace, health, or safety, or support ol the
state government and its existing public institutions, and takes effect
July 1, 2009.

Passed by the House April 26, 20005.

Pagzsed by the Senate April 25, 2009.

Approved by the Governor May 19, 2009.

Filed in Office of Secretary of State May 20, 2009,

p. 5 SHB 2362.8L



Multiple Agency Fiscal Note Summary

GREJ 001

Bill Number: 2362 P S HB AMS WM

Title: Judicial branch agencies

Estimated Cash Receipts

Agency Name : -2009-11 - . 2011-13 _X013-15
GF- Staite Total - GF-State “Total GF-State Total
Administrative Office of the Courts o 10,662,251 0 558,367 y 0
Office of State Treasurer Non-zero but indeterminate cost. Please see discussion.”
Office of Attorney General ol 42,720 | o 42,720 | 0| 42,720
[ Total §] o[ 1072497 0] 599,087 | o] 22,720 |
Local Gov. Courts * N _
Local Gov, Other ** _ R
Local Gov, Total
Estimated Expenditures
Agency Name : 2009-11 201143 - 2013-15 :
- LF¥ks] GESh Total | FTEs] GFiState | _ Total | FTEs | GP-State |  Totsl
Administrative Office 10 0 198,220 3 0 39,680 .0 0 0
of the Courts
Office of State £ 0 0 0 o C 0 0 ¢
Treasurer .
Office of Attorney 0 1,880 44 700 .0 1,880 44,700 .0 1,980 44,700
(Gieneral
| Total]  190] s1980 | $242,920] 03] $1,980 | $84380]  0.0] $1,980 $44,700 |

Local Gov. Courts ¥

Local Gov, Other **

Local Gov. Total

This bill was identified as a proposal governed by the requirements of RCW 43.135.031 (Initiative 960). Therefore, this fiscal analysis
includes a projeciton showing the ten-year cost to tax ot fee payers of the proposed taxes or fees.

Preparved by:

Cherie Berthon, OFM

Phone:

360-902-0659

Date Published:

Final

*

*%

FNPID 2455¢

See local povernment fiscal note

FNS029 Multi Agency rollup

See Office of the Administrator for the Courts judicial fiscal note



Judicial Impact Fiscal Note

Revised

Bill Number: 2362 P SHB Title: Judicial branch agencies Agency: 055-Admin Office of the
- AMS WM GREI Courts
001
Part I: Estimates
|:| No Fiscal Impact
Estimated Cash Receipts fo:
FUND FY 2010 FY 2041 _ 200911 201113 2013-16
Iudicial Stabilization Trust Account-Siate 4,005,844 6,676,407 10,682,251 556,367
New-1
Counties
Cities
Totat § 4,005,844 6,676,407 10,682,251 556,367
Estimated Expenditures from:
STATE _ FY 2010, FY 2011 . | . 2009-11 2014-13 2013-15
Stale FTE Staff Years 1.0 1.0 1,0 3
Fond . - — —
Tudicial Stabilization Trust Accouni-State New-1 118,590 79,630 198,220 39,680
State Subtotal $ 118,590 79,630 198,220 39,680
COUNTY ' FY 2010 - FY 2011 - 2009:11 1. 201013 204315
County FTE Staff Years
Fund )
Local - Counties
Counties Subtotal $
arty 1 FY2010 FYZ011 [ 200941 | 200143 - | 2013445
City FTE Staff Years
Fund a - ; - -
Local - Cities
Cities Subtotal $
l.ocal Subtotal §
Total Estimated Expenditurcs § 118,580 79,630 198,220 39,680
This bill was identified as a proposal governed by the requirements of RCW 43.135.031 (Initiative 960). Therefore, this fiscal analysis
includes a projection showing the ten-year cost to tax or fee payers of the proposed taxes or fecs.
Request # -2

Form FN (Rev 1/00)

FNS061 Judicial Impact Fiscal Note

Bill #2362 P S HB AMS WM GREY 001




The revenwe and expenditure estimeates on this page represent the most likely fiscal impaci. Responsibility for expenditures may be

subject to the provisions of RCW 43.135.060.
Check applicable boxes and follow corresponding instructions:
If fiscal impact is greater than $50,000 per fiscal year in the current biennium or in subsequent biennia, complete entire fiscal note

. form Parts I-V.
If fiscal impact is less than $50,000 per fiscal year in the current biennium o in subsequent biennia, complete this page only (Part ),

D Capital budget impact, complete Part TV.
Contact Phone: Date:  04/23/2009
Agency Preparation:  Julia Appel Phone: {360) 705-5229 Date:  04/27/2009
Agency Approval: Dirk Marler Phone: 360-703-5211 Date:  04/27/2009
OFM Review: Cherie Berthon Phone: 360-902-0639 Date:  04/27/2009
Request # -2

Bili # 2362 P S HB AMS WM GREJ 001

Form FN (Rev 1/00)
FNS061 Judicial Impact Fiscal Note



Part II: Narrative Explanation
1L A - Brief Description Of What The Mcasure Does That Has Fiscal Impact on the Courts
This amendment regarding appropriations to the new account does not affect the following analysis.

This bill would establish surcharges on certain court filing fees. All of the following surcharges would only be in effect until July 1,
2011. All reccipis from the surcharges would be deposited into the new Judicial Stabilization Trust Account.

Section 1 amends RCW 3.62.060 to require in addition to the fee under subsection (1) on civil aclions, clerks of the district courts shall
collect a surcharge of twenty dollars.

Section 2 amends RCW 12.40.020 to require that in addition to the fee on small claims actions, an additional surcharge of ten dollars
shall be charged.

Section 3 amends RCW 36.18.018 to require that in addition to the fee under subsection (2) on appellale reviews, a surcharge of thirty
dollars is established.

Section 4 amends RCW 36.18.020 to require that in addition to the fees required by the section, clerks of superior courts shall collect a
surcharge of twenty dollars on appeals from a court of limited jurisdiction, and on civil appeals. A surcharge of thirty dollars is
required on all other filings fees under the section (a variety of eivil actions) except for fees on unlawful harassment petitions under
subsection (2)(d), and fees on criminal convictions under subsection (2)(h).

Scetion 5 establishes the judicial stabilization trust account in the custody of the state treasurer, Expenditures from the account may be
used only for the support of judicial branch agencies.

Section 6 provides an effective date of July 1, 2009

II. B - Cash Receipis Impact

Based on 2008 filings and fecs, it is anticipated that the proposed surcharges would generate the following revenue:

135,079 surcharges at $30 in superior court for potentiall annual revenue of $4,052,355.

119,832 surcharges at $20 in courts of limited jurisdiction for potential annual revenue of $2,396,640.
22,741 surcharges at $10 in courts of limited jurisdiction for potential annual revenue of $227,410.

Total potential annual revenue is $6,676,407. However, it is expected ihat revenue would not be receipted and collected at 100% until
the second year, FY 2011. Accordingly, FY 2010 revenue is assumed o be $4,005,844 (60% of total potential revenue). In FY 2012,
it is assumed revenue would continue to be collected for one additional month.

11, C - Expenditures
The provisions in this bill would require changes to the judicial information system, Analysis, programming, documentation, and

training would require 258 hours at $120 per hour for a total one-time cost fo the state of $30,960.

To track and report on revenue collection, onc fiscal analyst (1 FTE) would be required in I'Y 2010 at a cost of $87,630 and in FY 2011
al a cost of $79,630. 1/2 FTE would be required in FY 2012 at a cost of $39,680.

Request # -2
Form FN (Rev 1/00) 3 Bill #2362 P S HB AMS WM GRE] 001

FNS061 Judicial Impact Fiscal Note



Part I1I: Expenditure Detail
111. A - Expenditure By Object or Purpose (State)

“State

" FV 2010

TUEY.2011

1200044 0 L -

20413

201345 "

FTE Staff Years

1.0

1.0

1.0

3

Salaries and Wapes

64,740

64,740

129,480

32,370

Employee Benefits

14,890

14,890

29,780

7,445

Personal Service Contracts

Goods and Services

30,860

30,960

Travel

Capital Ouflays

8,000

8,000

Inter Agency/Fund Transfers

Grants, Benefits & Client Services

Debt Service

Interapency Reimbursements

Intra-Agency Reimbursements

Total 8

118,590

79,630

198,220

39,815

IT1, B - Expenditure By Object or Purpose (County)

Connty

FY 2010

FY 2011

200911

201413

1 201345

FTE Staff Years

Salaries and Benefiis

Capital

Other

Total §

NL C - Expenditure By Object or Purpose (City)

CTEY 20100 [

EY2011 |

__2009:41

P

TTHA3A5

FTE Siaff Years

Salaries and Benefits

Cagital

QOther

Total §

L. D - FTE Petail
Job Classificztion’
Fiscal Analyst

| 204308
0.3
0.3

=
Xy
3
=

LI
oy

1.0
1.0

P
1.0
1.0

1 saliny L T
64,740
64,740

Total FTE's 0.0

Part IV: Capital Budget Impact

Request # -2

Form FN (Rev 1/00) 4 Bill # 2362 P § HB AMS WM GRIJ 001

FNS061 Judicial Impact Fiscal Note



Individual State Agency Fiscal Note

Bill Number: 2362 P S HB AMS | Title: Judicial branch agencies Agency: 090-Office of State
WM GREJ 001 Treasurer
Part I: Estimates
|:| No Fiscal Impact
Estimated Cash Receipts to:
I Non-zero buf indeterminate cost. Please see discussion,
Estimated Expenditures from:
FY 2010 FY 2011 2009-11 201113 201315
Fund
Total $
This bill was identified as a proposal governed by the requirements of RCW 43.135.031 (Initiative 960), Therefore, this fiscal analysis
includes a projection showing the ten-year cost to tax or fee payers of the proposed taxes or fees.
The cash receipts and expenditure estimates on this page represent the most likely fiscal impact. Factors impacting the precision of these estimates,
and alternate ranges (if appropriate), are explained in Pari {1,
Check applicable boxes and follow corresponding instruetions:
I:] If fiscal impact is greater than $50,000 per fiscal year in the current biennium or in subsequent biennia, complete entire fiscal note
form Parts [-V.
If fiscal impact is less than $50,000 per fiscal year in the current biennjum or in subsequent biennia, complete this page only (Part 1),
I:I Capital budget impact, complete Parl TV.
|:| Requires new rule making, complete Part V.
Legislative Contact; Phone: Date:  04/23/2009
Agency Preparation; Dan Mason Phone: 360-902-9090 Date;  04/24/2009
Agency Approval: Dan Mason Phone: 360-902-9090 Date:  04/24/2009
OFM Review: Mike Woods Phone: 360-902-9819 Date;  04/24/2009

Form FN (Rev 1/00)

FNS063 Individual State Agency Fiscal Note

Request # 207-1
Bill #2362 S HB AMS WM GREF 001




Part II: Narrative Explanation

II. A - Brief Description Of What The Measure Does That Has Fiscal Impact

Briefly describe by section mumber, the significant provisions of the bill, and any related workload or policy assumptions, that have revertue or
expenditure impact on the responding agency.

PSHB 2362 AMS WM GREJ 001 creates the judicial stabilization trust account. Earnings from investments will be
credited to the general fund.

Earnings from investments:

The amount of earnings by an account is a function of the average daily balance of the account and the earnings rate of
the investment portfolio. The average daily balance is a function of the beginning balance in the account and the timing &
amount of receipts, disbursements, & transfers during the time period in question. Accordingly, even with a beginning
balance of zero, two accounts with the same overall level of receipts, disbursements, and transfers can have ditfferent
average balances, and hence different camnings.

There will be an impact to the earnings; however, the actual earnings will be determined more by the impact to the
average daily balance than the amount of increases or decreases in receipts, disbursements, and transfers. Currently,
estimated earnings are indeterminable. Without projected monthly estimates of receipts, disbursements, and transfers,
OST is unable to estimate the changes to the average balance of the account and the impact to earnings.

Based on the March 2009 Revenue Forecast, the net rate for estimating earnings for FY 10 is 0.62% and FY 11 is
0.74%. Approximately $6,200 in FY 10 and $7,400 in FY 11 in net earnings and $5,000 in OST management fees
would be gained or lost annually for every $1 million increase or decrease in average daily balance.

Debt Limit:
There may be an impact on the debt service limitation calculation. Any change to the earnings credited to the general
fund will change, by an equal amount, general state revenues.

I1. B - Cash receipts Impact

Briefly describe and quansify the cash receipts impaci of the legislation on the responding agency, identifving the cash receipis provisions by seciion
rumibel and when appropriate the delail of the revenue sonrces. Briefly describe the factual busis of the assumptions and the method by which the cash
receipls impact is derived. Explain how workload assumptions translate into estimates. Distinguish betiwveen one tine and ongoing finctions.

PSHB 2362 AMS WM GREJ 001 creates the judicial stabilization trust account. Earnings from investments will be
credited to the general fund.

. C - Expenditures

Briefly describe the agency expenditures necessary to implemnent this legislation (or savinga; resulting from this legistation), identifying by section ntimber
the provisions of the legislation that result in the expenditures (or savings). Briefly describe the factual basis of the assumptions and the method by
which the expendirure impact is derived. Explain how workload assumptions translate info cost estimates. Distinguish between one time and ongoing

Junctions.

Part III: Expenditure Detail
II. A - Expenditures by Object Or Purpose

FY 2010 FY 2011 2009-11 2011-13 2013-15

FTFE Siaff Years

Total:

Request# 207-1
Form FN (Rev 1/00) 2 Bill # 2362 P S 1IB AMS WM GREJ 001

FNS063 Individual State Agency Fiscal Note




Part IV: Capital Budget Impact

Part V: New Rule Making Required

Identify provisions of the measure thal require the agency fo adopt new administrative rules or repealfrevise existing rules.

Request # 207-1

Form FN (Rev 1/00) 3 Bill # 2362 P S IIB AMS WM GREJ 001
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Individual State Agency Fiscal Note

Bill Number: 2362 P S HB AMS | Title: Judicial branch agencies Agency: 100-Office of Attorney
WM GREJ 001 General
Part I: Estimates
D No Fiscal Impact
Estimated Cash Receipts to:
EUND FY 2010 FY 2011 2009-11 201113 2013415
Legal Services Revolving Account-State 21,360 21,360 42,720 42,720 42,720
405-1
Total § 21,360 21,360 42,720 42,720 42 720
Estimated Expenditures from:
FY 2010 FY 2011 2009-11 201113 2013-15
Fund
General Fund-State 001-1 990 290 1,980 1,880 1,980
Legal Services Revolving 21,360 21,380 42,720 42,720 42,720
Account-State 405-1
Total $ 22,350 22,350 44,700 44 700 44 700

“This bill was identified as a proposal governed by the reqﬁirements of RCW 43.135.031 (Initiative 960). Therefore, this fiscal analysis
inchrdes a projection showing the fen-year cost to tax ar fee payers of the proposed taxes or fees. )

The cash receipts and expenditure estimates on this page represent the most likely fiscal impact. Factors impacting the precision of these estimntes,

and alternate ranges (if appropriate), are explained in Part 1.

Check applicable boxes and follow comresponding instructions:

If fiscal impact is greater than $50,000 per fiscal year in the current biennium or in subsequent biennia, complete entire fiscal nole

form Parts I-V.

If fiscal impact is less than $50,000 per fiscal year in the current biennium or in subsequent biennia, complete this page only (Part I).

D Capital budgel impact, complete Part IV,

D Requires new rule making, complete Part V.

Legislative Contact: Phone: Date: 04/23/2009
Agency Preparation: Tina Kondo Phone: (206) 464-6293 Date:  04/24/2009
Agency Approval: Sarian Scott Phone: (360) 586-2104 Date: 04/24/2009
OFM Review: John Shepherd Phone: 360-902-0538 Date:  04/24/2009

Form FN (Rev 1/00)

FNS063 Individual State Agency Fiscal Note

Request # 09-234-1

Bill # 2362 P S HB AMS WM GRE] (1




Part I1: Narrative Explanation

II. A - Brief Description Of What The Measure Does That Has Fiscal Impact
Briefly describe by section number, the significant provisions of the bill, and any velafed workload or policy assumptions, that have revenue or

expenditure impdct on the responding agency.

Section 1 amends RCW 3.62.060 to require clerks of district courts to collect a $20 surcharge for parties filing
counterclaims, cross-claims, or third-party claims. These surcharges will be deposited into the Judicial Stabilization Trust

Account.

Section 2 amends RCW 12.40.020 to require an additional $10 filing fee for small claims actions. This act is effective
untit July I, 2011. These fees will be deposited into the Judicial Stabilization Trust Account.

Section 3 amends RCW 36.18.018 and 2005 ¢ 282 s 43 to require an additional $30 surcharge. This act is effective
until July 1, 2011, These surcharges will be deposited into the Judicial Stabilization Trust Account.

Section 4 reenacts and amends RCW 36.18.020 and 2005 ¢ 457 s 19 and 2005 ¢ 374 s 5 to require clerks of superior
courts to collect surcharges. These surcharges will be deposited into the Judicial Stabilization Trust Account. New
surcharges are required from:

1) Any party (except criminal case defendants) filing a first or initial paper on an appeal from a court of limited
jurisdiction, or any party on any civil appeal. These actions require payment of a $20 surcharge.

2) All clerks of superior court shall collect a $30 surcharge for all other actions in this section except for petitions for
unlawful harassment, and for convictions, guilty pleas, failure to prosecute an appeal, or affirmance of a conviction by a

court of limited jurisdiction.

The Attorney General’s Office (AGO) estimates direct costs of $990 for Consumer Protection, and $21,360 in the
Legal Service Revolving Fund for surcharges paid in filing cases with the state Supreme Court (CP estimates 33 cases at
$30 each; 712 cases at $30 each in LSRF funding).

This bill is assumed effective July 1, 2009,

II. B - Cash receipis Impact

Briefly describe and quantify the cash receipts impac! of the legisiation on the responding agency, identifying the cash receipts provisions by section
wrumber and when appropriaie the deiail of the revenue sources. Brigfly describe the factual basis of the assumptions and the method by which the cash
receipts impact is derived. Explain how workload asswumptions iranslate into estimates. Distinguish benween one time and ongoing. Junctions,

AGO Consumer Protection activities are funded with General Fund-State dollars.

Funds are assumed to be Legal Service Revolving Account dollars. Legal services costs incurred by the AGO will be
billed through the revolving fund to the client agency. Our client agency cost assumptions are listed below.

Assumptions

1. We assume the following client agencies will be billed for all fees outlined in this bill, if enacted. We further assume that
these costs will be paid by the AGO and billed through the LSRF legal service invoices to those agencies. Cost impact

by client agency is as follows:

Department of Health: $120 (4 cases at $30 each).

Request #  09-234-1
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Depariment of Agriculture: $180 (6 cases at $30 each).

Department of Corrections: $390 (13 cases at $30 each).

Department of Ecology: $630 (21 cases at $30 each).

Department of Education: $90 (3 cases at $30 each).

Department of Social and Health Services: $300 (10 cases at $30 each).
Department of Revenue: $18,900 (630 cases at $30 each).

3. We assume that the Spokane Division (SPO) will bill for filing 5 cases each FY. SPO supports client agencies in
eastern Washington and doesn’t support any single state agency. $150 (5 cases at $30 each).

4, We assume that the Government Compliance and Enforcement division (GCE) will bill for filing 20 cases each FY.
GCE supports client agencies statewide and doesn’t support any single state agency. $600 (20 cases at $30 each).

IL. C - Expenditures

Briefly describe the agency expenditures necessary to implement this legislation {or savings resulting from this legistation), identifying by section number
the provisions of the legislation that result in the expenditures for savings). Briefly describe the fuetual basis of the assumptions and the method by
which the expenditure fmpact is devived. Explain how workload assumptions lranslate info cost estimates. Distinguish benveen one time and ongoing

Junciions.

The Attorney General’s Office (AGO) estimates direct costs of $990 for Consumer Protection, and $21,360 in the
Legal Service Revolving Fund for surcharges paid in filing cases with the state Supreme Court {CP estimates 33 cases at
$30 each; 712 cases at $30 each in LSRF funding).

Assumptions

1. We assume the following client agencies will be billed for all fees outlined in this bill, if enacted. We further assume that
these costs will be paid by the AGO and billed through the LSRF legal service invoices to those agencies. Cost impact
by client agency is as follows:

Department of Health: $120 (4 cases at $30 each).

Department of Agriculture: $180 (6 cases at $30 each).

Department of Corrections: $390 (13 cases at $30 each).

Department of Ecology: $630 (21 cases at $30 each).

Department of Education: $90 (3 cases at $30 each).

Department of Social and Health Services: $300 (10 cases at $30 each).

Department of Revenue: $18,900 (630 cases at $30 each).

3. We assume that the Spokane Division (SPO) will bill for filing 5 cases each FY. SPO supports client agencies in
eastern Washington and doesn’t support any single state agency. $150 (5 cases at $30 each).

4. We assume that the Government Compliance and Enforcement division (GCE) will bill for filing 20 cases each FY.
GCE supports client agencics statewide and doesn’t support any single state agency, $600 (20 cases at $30 each).
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Part 111: Expenditare Detail
IH. A - Expenditures by Object Or Purpose

FY 2010 FY 2011 2009-11 2011-13 201315
FTE Staff Years
A-Salaries and Wages
B-Employee Benefits
C-Personal Service Contracts 22,350 22,350 44 700 44,700 44,700
E-Goods and Services
G-Travel
J-Capital Qutlays
M-Inter Agency/Fund Transfers
N-Grants, Benefits & Client Services
P-Debt Service
S-Interagency Reimbursements
T-Intra-Agency Reimbursements
9-
Total; $22,350 $22,350 $44,700 $44,700 $44,700
I#1. C - Expenditures By Program (optional)
Program FY 2010 FY 2011 2009-11 2011-13 201315
Agriculture and Health Division (AITDY 300 300 800 600 600
Cornrections Division {COR) 380 390 780 780 780
Consumer Protection Division (CP) 050 990 1,980 1,980 1,980
Ecology Division (ECY) 630 630 1,260 1,260 1,260
Education Division (EDU) 90 90 180 180 180
Government Compliange and Enforcement Division { 600 500 1,200 1,200 1,200
Revinue Division (REV) 18,900 418,900 37,800 37,800 37,800
Social & Health Services Division {SHS) 300 300 600 600 G600
Spokane Division (SPO) 150 150 300 300 300
Total § 22,350 22,350 44,700 44,700 44,700

Part IV: Capital Budget Impact
None.

Part V: New Rule Making Required

Identify provisions of the measure that require the agency 1o adopt new adminisirative rules or repealirevise existing rules.

None,
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LOCAL GOVERNMENT FISCAL NOTE

Department of Community, Trade and Economic Development

Bill Number: 2362 P S HB AMS | Title: Judicial branch agencies
WM GREJ 001 :

Part I: Jurisdiction-Location, type or status of political subdivision defines range of fiscal impacts.

Legistation Impacts:

D Cities:

Counties:  District court and county clerks would collect surcharge on behalf of staie; see Administrative Office of the Courts fiscal note

for impacts.
|:| Special Districts:
D Specific jurisdictions only:

D Variance occurs due to:

Part II; Estimates

D No fiscal impacts.
I:l Expenditures represent one-time costs:
D Legislation provides local option:

l:l Key variables cannot be estimated with certainty at this time:

Estimated revenue impacts fo:

Jurisdiction FY 2010 FY 2011 2009-11 2011-13 201315
City .
Couniy
Special District
TOTAL S
GRAND TOTAL $
Estimated expenditure impacts to:
Jurisdiction FY 2010 FY 2011 2009411 2011-13 2013-15
City
County
Special District
TOTAL §
GRAND TOTAL §
Part I11: Preparation and Approval
Fiscal Note Analyst: Annc Pflug Phone:  509-925-2608 Date:  04/27/2009
Leg. Commitiee Contact: Phone: Date:  04/23/2009
Agency Approval: Steve Salmi Phone:  (360) 725 5034 Date:  04/27/2009
OFM Review: Cherie Berthon Phone:  360-902-0659 - Date:  04/28/2009
Bill Number: 2362 P S HB AMS WM GREJ 001
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Part IV: Analysis
A. SUMMARY OF BILL

Provide a clear, succinct description of the bill with an emphasis on how it impacts local government.

Creates a surcharge on certain court fees collected by district court and county clerks to be remitted to the state.

B. SUMMARY OF EXPENDITURE IMPACTS

Briefly describe and quantify the expenditure impacts of the legislation on local governments, identifying the expenditure provisions by section number, and
when appropriate, the detail of expenditures. Delineate between city, county and special disirict impacts.

See Administrative Office of the Courts fiscal note.

C. SUMMARY OF REVENUE IMPACTS

Briefly describe and quantifyr the revenue impacts of the legislation on local governments, identifying the revenue provisions by section number, and when
appropriate, the detail of revere sources. Delineate between city, county and special disivict impacts.

See Administrative Office of the Courts fiscal note.
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RECOMMENDATIONS FROM PUBLIC RECORDS WORK GROUP:
ISSUES TO BE DECIDED

(1) THRESHOLD ISSUE: Should the judiciary adopt its own set of standards and procedures
for public access to judicial documents?

o The work group was asked to recommend new standards/procedures for public
access to judicial documents.

o Concerns have been raised in recent weeks that the work group’s
recommendation will be too costly for courts to implement, will be too
burdensome for staff, especially in small courts, is too confusing for the public to
understand, and will result in more public records being requested. See, e.g.,
the comments from Thurston County Superior Court {see page 36 of the
Comments to BJA); Judge Prochnau (see page 33 of the Comments to BJA) and
the minority report from Maxwell/Vance (see Section (A)(6)(d) of the work
group’s report).

o Do the benefits from adopting our own standards/procedures outweigh the risks
and cosis? Will adoption of “best practices” ease some of these concerns?

(2) STRUCTURE OF RULE: Should the work group’s new standards/procedures be moved out
of GR 31 and into a new stand-alone rule?

o The work group’s recommendation incorporates the new standards/procedures
into GR 31, so that the broadest provisions on public access to judicial documents
would be located together.

o The JIS Committee and the Washington State Association of County Clerks propose
that the new provisions be moved out of GR 31. They maintain that separating the
new provisions from GR 31’s provisions on case records will eliminate potential
confusion and will ensure that the already-established standards/procedures for
case records will continue to work as before. {See pages 2 and 25 of the
Comments to BJA.)

o The IS Committee has drafted an approach for moving the work group’s new
provisions into a separate rule. (See page 12 of the Comments to BJA.)

o f the new provisions are moved into a separate rule, then several questions
become moot as to how the new provisions would apply to case files. These
questions are set forth at the end of this document.

{(3) SCOPE OF PROPOSAL: Should any judicial entities be removed from the list of entities
covered by the rule?

o The work group’s recommendation lists the wide range of judicial entities that are
covered by the rule, § (c){1).



o The State Bar Association is asking for a partial or full exemption from the rule, and
is in the process of drafting revisions to GR 12 to more specifically address public
access to the Bar’s records. (See page 29 of the Comments to BJA.)

o The Certified Professional Guardian Board is asking for an exemption. (See page
30 of the Comments to BJA.)

o The Capital Case Committee is asking for a partial or full exemption, so that its
records relating to the evaluation of attorneys are kept confidential. (See page 27
of the Comments to BJA.)

(4) SPECIFIC PROVISIONS:
(a) Judges’ e-mails and other chambers records.

O

The work group’s recommendation protects all chambers records from
disclosure, § {d){5).

“Chambers record” is defined as “any writing that is created by or maintained
by any judicial officer or chambers staff, and is maintained under chambers
control, whether directly related to an official judicial proceeding or other
chambers activities.” Recommendation § (d}{5).

Judges’ e-mail was a significant topic of discussion within the work group and
within the trial judges’ associations.

The minority report from Maxwell/Vance advocates for broader protection
(see section {A}(6)(d) of the work group’s report).

The minority report from Allied Daily Newspaper advocates for narrower
protection (see section {A){6)(e} of the work group’s report).

(b) Minutes from judges’ meetings.

<

The work group’s recommendation makes confidential the minutes from
meetings held within a court, § f{1){B).

This was a significant subject of discussion within the work group.

Spokane County Superior Court had indicated previously that making these
documents accessible could be a problem for other courts.

Judge Becker has asked whether the rule would provide public access to
minutes from judges’ meetings, and if so, whether the minutes need to keep
detailed records of the actual votes (see page 45 of the Comments to BJA).

(c} People who are the subjects of records — Right to participate and intervene?

o

The work group’s recommendation does not include any special procedures for
subjects of records to become involved in decisions about release of records.

The work group discussed this issue (late in its process) but was unable to
reach a satisfactory resolution.

The minority report from the ACLU proposes that the rule: (1) state that
agencies may notify these people that a record about them has been



requested; (2) give these people the right to seek review of an agency’s
decision to release the record, or to intervene in any such review that is
otherwise underway. (See section (A){6)(b) of the work group’s report.)

(d) Common law balancing test.

o Under the work group’s proposal, the balancing test applies only to superior '
‘ court decisions in resolving ambiguities in the rule’s provisions, § (f)(5).

o The Allied Daily Newspaper’s minority report advocates that the balancing test
should not be used at all. {See section (A){6)(e} of the work group’s report.)

o The ACLU’s minority report proposes that the balancing test be expanded so that
it would apply more broadly to protect privacy interests. (See section (A)(6)(b)
of the work group’s report.} '

(e} Recouping the cost of staff time.
o The work group’s recommendation allows fees to be charged for copying or
scanning records, but it does not address the charging of fees to compensate for
the cost of staff time in responding to the request. See § (h).

o A concern has been raised that some records requests will require significant
amounts of staff time to process (e.g., to research what records exist, to gather
the records, and to copy the records. {See, e.g., the questions from Paul Sherfey,
page 39 in the Comments to BJA.) '

(5) ISSUES THAT BECOME MOOT IF THE RULES ARE SEPARATED UNDER ISSUE (2).

e [T servers,

o The work group’s recommendation protects from disclosure documents that are
entrusted to others for storage and maintenance, such as documents heid on IT
servers, § {c){4}.

o Judge Wynne, in his comments to BJA, proposed clarifying this provision so that
it does not apply to case records, {See page 44 of the Comments to BJA.)
Separating the two rules takes care of this concern.

» Access to case files.

o Concerns have been raised whether the work group’s recommendation could
result in changes for access to case files, including as to the charging of fees for
that access. See, e.g., the following pages in the Comments to BJA: pages 2, 25,
46, and 47. Separating the two rules takes care of these concerns.
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BOARD FOR JUDICIAL ADMINISTRATION (BJA)
PUBLIC RECORDS WORK GROUP
FINAL REPORT
SEPTEMBER 17, 2010

Public Records Final Report

A. Work Group Report

1.

SIS NN

- Executive Summary

Text of Proposed Revislon of GR31: Access to Judicial Records

Proposed Rule Adoption / Implementation Timeline

Best Practices / Readiness Recommendations

Roster of Work Group Members and Attendees

Minarity Reports

a. WSBA inclusion under the rule, submitted by Robert Welden, WSBA
Joined in by: Krista Wiitala, WSBA; Judge Marlin Appelwick, Court of Appeals,
Jeff Hall, State Court Administrator '

b. Protection of record subject interests in records requests, submitted by Doug
Klunder, ACLU _
Joined in by: Kristal Wiitala, WSBA

c. Protection of privacy in records requests, submitted by Doug Klunder, ACLU
Joined in by: Kristal Wiitala, WSBA

d. Concerns regarding implementation and administration impacts on small
courts, submitted by Marti Maxwell, AWSCA
Joined in by: Aimee Vance, DMCMA

e. Objections & Dissent to Proposed Revisions, submitted by Rowland
Thompson, ADNW '

B. Appendices — Available upon request

1.
2.
3.

© NS

Work Group Charge

Minutes from the meetings [as approved]

Time Line / Activity Plans [for combined work group and proposed rule adoption /
implementation timelines]

Basic Group Meetings Framework [utilized to organize work; never updated
beyond first draft] ,

Rasic Work Group Presumptions [ufilized to organize work; never updated
beyond first draft]

City of Federal Way v. Koenig

Public Access to Judicial Records: Response to Koenig Decision

Telford and Clarke — Functional Equivalent to State Agency Test

Staff Presentation/Overview of Public Records Act (PRA} (General history,
outline, categories of exemptions}



10.
11.
12.
13.
14.
13.
16.
17.
18.
18.
20.
21.
22,
23.

24,
25,

26,

"Access to Judicial Information™ COSCA Survey Table, January 2007

AOC Administrative Public Records Policy

Existing Laws Addressing Access to Court Case Files

Overview of How Three States and COSCA Approach Public Access to
Admiinistrative Records of the Judiciary

Texts of Florida, Minnesota, and Michigan court rules

Draft Court Records Diagram (5/21/10; Mr. Crittenden)

Framework Options for Rule/Statute’ on Public Access to Judicial Records
Jutilized to assist in drafting modifications to the rule]

Draft Recommended Applicability of Proposed Rules/Approach to Judicial Entities
[note: never updated, as simply used to assist in drafting modifications to the rule]
Legal analysis: Overview of test for applying the PRA to “functional equivalents”
of public agencies

Beginning list of topics to consider for possible new exemptions [note: never
updated, as simply used to assist in drafting modifications to the rule]

Master List of Judicial Entities [ultimately incorporated, as appropriate, into the
draft modifications of the rule] '

Master List of Judicial Records (short version)

Master List of Judicial Records (long version, with initial categorization)

Survey e-mails to judicial entities and Survey Summary Chart of answers to the
specific guestions and significant general comments from entities

Survey Individual judicial entity responses (full written comments)

List of PRA Potentially Relevant Exemptions [not necessarily all inclusive; living
documentj

List of Other Statutes Potentially Relevant Exemptions [not necessarily all
inclusive; living document]

Reference materials that were utilized by the work group but which are readily available to
any party are not included in this packet in the interest of brevity and cost savings.. Those
materials include but are not necessary limited to: Public Records Act (PRA); PRA Deskbook,
Chapters 2 & 3 (“The Public Records Act: Legislative History and Public Policy” & "Who and
What the Public Records Act Covers”); AGO Open Government Manual, Chapters 1&2
(“PRA — General and Procedural Provisions” & "PRA — Exemptions from Disclosure"); AGO
“Top 15 Tips for Public Records Compliance”; GR22: Access to Guardianship and Family
Law Records; RCW 42.40.910 — Whistleblower Act application language; Rule ARLJ ©:
Disclosure of Records; Text of Current GR31: Access to Court Records: Nast v. Michaels.
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A. WORK GROUP REPORT
- 1. EXECUTIVE SUMMARY



September 15, 2010

TO:

" Board for Judicial Administration (BJA)

FROM: Judge Marlin J. Appelwick, Chair

RE:

BJA Public Records Work Group

BJA Public Records Work Group Final Report — Executive Summary

Recommendation

The Public Records Work Group recommends that the Board for
Judicial Administration {BJA) approve the submission of the proposed
court rule regulating disclosure of judicial records, and if adopted by
ihe Supreme Court, appoint a committee to develop best practices to
facilitate implementation of that rule.

Introduction

The BJA appointed the Public Records Work Group in December 2008. At
the time it appeared the Legislature might take up the question of whether the
judicial branch should be subject to the state Public Records Act (PRA) as a
response fo the Supreme Court decision in City of Federal Way v. David
Koenig [Appendix, tab 8]. This case strongly reinforced previous case law
that records of the judicial branch of state government are not subject fo
disclosure under the PRA.

The charge to the Work Group was to:

1. Make recommendations regarding how the Public Records Act (PRA)
should apply to the administrative records of the judicial branch as defined
in GR 31 (c)(2), with consideration given to:

--- Whether such application should be made via statutory amendments
or court rule;
- What exemptions to the PRA are necessary for the judicial branch;



Memo to Board for Judicial Administration

September 15, 2010
Page 2 of &

- Application of existing court rules, statutes and common law,

2. Develop a substantive implementation proposal consistent with the
recommendations.

3. Involve such other stakeholders as the work group determines necessary
to develop a realistic and acceptable proposal.

The work group consisted of representatives from the appellate courts, Judge
Marlin Appelwick; Superior Court Judges' Association (SCJA), Judge Ronald
Culpepper; District and Municipal Court Judges' Association (DMCJA), Judge
Susan Dubuisson; Administrative Office of the Courts (AOC), Mr. Jeffrey Hall;
Association of Washington Superior Court Administrators (AWSCA},

Ms. Marii Maxwell; District and Municipal Court Management Association
(DMCMA), Ms. Aimee Vance; Washington Coalition for Open Government
(WCOG), Mr. Toby Nixon and Mr. William Crittenden; Yashington State Bar
Association (WSBA), Mr. Robert Welden and Ms. Kristal Wiitala; Allied Daily
Newspapers of Washingion (ADNW), Mr. Rowland Thompson; and the Office
of Public Defense (OPDY), Ms. Sophia Byrd McSherry. Guests who attended
one or more meetings included Senator Adam Kline, Mr. James Bamberger
{OCLA), Ms. Mellani McAleenan (AOC), Ms. Kathy Kuriyama (OPD), and

Mr. Doug Klunder (ACLU). The work group was siaffed by three employees of
the AOC. See Report, tab 5 and Appendix, tab 2, '

Process

The work group met in eight half-day working sessions. The ambitious
schedule [Appendix, tab 3] was intended to allow the submittal of a proposal
before the next Court Rule deadline or legislative session. The
recommendation contemplates the new rules he effective in 2012.

The work group reviewed and discussed its charge [Appendix, tab 1],
reviewed state case law and court rules related to judicial records disclosure
[Appendix, tabs 8, 7 and 12], heard a general overview of the PRA [Appendix
9], heard a general overview of current statutes and case law regarding
access 1o court records and a brief history to our current status [Appendix,
tabs 7 and 12], reviewed research materials compiled and analyzed by staff
[Appendix, tabs 6, 7, 8, 10, 12, 13, 14, 18, 25 and 28, plus see information on
reference materials at end of Report outling], agreed on basic presumptions
for their work [Appendix, tabs 4 and 5], created a master list of judicial entities
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[Appendix, tabs 20], created a master list of judicial records classifications
currently utilized (including initial categorization of exemption status)
[Appendix, tab 21 and 22], and reviewed approaches to judicial records
disclosure utilized in other states including the review of texts of several
states [Appendix, tabs 13 and 14].

The work group also reviewed COSCA surveys and model approaches
[Appendix, tab 10], compiled and reviewed potentially applicable exemptions
under the PRA [Appendix, tab 25], compiled and reviewed potentially
applicable exemptions under “other statutes” [Appendix, tab 26], solicited and
compiled input from judicial entities [Appendix, tab 23], reviewed summary
responses from judicial entities as well as full texts of responses [Appendix,
tabs 23 and 24], and wrote and reviewed analysis on guestions that arose
during our work (e.g. test for applying the PRA to functional equivalents of
public agencies) [Appendix, tabs 7, 12, 13 and 18].

The work group drafted and utilized a “Framework Options for Rule/Statute on
Public Access to Judicial Records” [Appendix, tab 16] fo assist it in
developing its approach to addressing its charge. Once the work group made
the determination to address its charge through a proposed rule, rather than
through use of the PRA or oiher statutory changes, the same framework
assisted the group in determining components that should be in the rule and
approaches to scope, process, exemptions to disclosure, non-compliance,
accountability, and procedures.

The minutes of the meetings and the pertinent research materials, surveys
and responses are included in the appendix.

The work group attempted, at all times, to utilize consensus for its decision-
making. Members were repeatedly encouraged to submit a minority report on
any issue or approach with which they disagreed. The significant areas of
disagresment focused on four areas; application of PRA vs. court rule;
whether the rule was too protective or too broadly provided for disclosure;
protection of privacy interests of persons whose personal information may be
contained in records disclosed: and impacts on small courts. The report
includes those dissenting statements [Report, tab 6].
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V.

The work group believes it is very important to develop best practice and a
training/implementation plan for the rule and has recommended areas to be
developed [Report, tab 4]. However, the work group believed it was not the
proper mix of persons 1o develop those practices. If the Supreme Court of
Washington takes favorable action on the proposed rule, then the BJA should
sponsor a work group to develop hest practices/readiness recommendations,
and otherwise oversight and monitor the implementation process for the new
revised rule. Some members of the work group volunteered fo be members of
the new work group, and some members of the work group volunteered fo
have their represented organization furnish a-member for the new work
group. These include Toby Nixon of Washington Citizens for Open
Government (WCOG), Rowland Thompson of the Allied Daily Newspapers of
Washington (ADNW), the Washington State Bar Association (WSBA), the
Office of Public Defense (OPD), the Board for Court Education (BCE), the
Association of Washington Superior Court Administrators (AWSCA), and the
District and Municipal Gourt Management Association (DMCMA,).

Chief Elements of Proposed Amendments to GR 31

The work group selected a court rule rather than inclusion within the PRA as -
the appropriate course. Some members outside the judicial branch favored
placing the branch under the PRA with exemptions peculiar to the courts
being added into thai statute. The adoption of a court rule does not
guarantee the Legislature will not attempt to cover the judicial branch in the
PRA, but it does remove the need for it to do so, and avoids disagreement
over separation of powers issues which might lead to awkward litigation.

_The decision to present the recommendation in the form of amendments fo

GR 31 as opposed to a new free standing rule was a decision of the Chair.
Even with a free standing rule on adminisirative records, some amendments
to GR 31 would be required. For purposes of understanding how the rules for
various types of records interacted, the Chair believed it clearer to integrate.
The Supreme Court may take a different approach without doing violence to
the substance of the recommendation. The provisions of GR 31 regarding
case records have not been changed.

The proposed rule would apply to all judicial agencies, not just courts. The
rule lists those agencies, The listing was done for purposes of clarity during
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review. It may not be desirable in the final rule to have such a list. The only
controversy with respect to inclusion relates to the Washington State Bar
Association as to its trade association functions. The WSBA has filed a
minority report [Report, tab 6] explaining why it believes it should he excluded
from the rule. A judicial officer is not an agency under the rule and is not
separately subject to any disclosure request.

Judicial branch records are divided into three general categories: case
records, chambers records, and administrative records. Case records
continue to fall under existing rules (including appropriate sections of GR 31)
and common law.

New rules are proposed for administrative records which have paraliels in the
PRA. They include the requirement to appoint a public records officer,
procedures for making and responding to requests for records, public notice
of that coniact and procedure, disclosure/nondisclosure provisions, a listing of
exerriptions in addition to those falling under federal law, state law, and court
rule, and the requirement for judicial entities to develop a public records
policy. The rule includes an expedited appeals process and limited sanctions.
The rule does not allow per diem fines available under the PRA.

Chambers records are a new category of records excluded from disclosure.
This is an area of some controversy. Chambers records are neither case
records nor administrative records. They are records of the judicial officer
and staff, kept under chambers conirol. They are excluded from'the rule to
avoid intrusion into the judiciat decision making function by virtue of review of
those records. The intrusion would occur whether or not a record was
ultimately subject to disclosure or not if the rule did not exclude them.
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PROPOSED AMENDMENTS TO GR 31
FROM PUBLIC RECORDS WORK GROUP

SEPTEMBER 15, 2010

GR 31 ACCESS TO COURT JUDICIAL RECORDS

(a) Policy and Purpose, It Is the policy of the eeurts judiciary to facllitate access to court
judicial records as provided by article I, section 10 of the Washington State Constitution. Access
to eourt judicial records s not absolute and shall be consistent with reascnable expectations of
personal privacy as provided by article 1, section 7 of the Washington State Constitution,
restrictions in statutes, restrictions In court rules, and as required for the integrity of judicial
decislon-making. ard Access shall not unduly burden the business of the eeurts judiclary.

TCOMMENT: The work group expanded this provision so that it applies to alf
judiclal records (not only case records) and all judicial agencies (not just courts) ]

{b) Scope. This rule governs the right of public access fo judicial records. This rule applies to

all esurt judicial records, regardless of the physical form of the eourt record, the method of
recording the eeurt record or the method of storage of the eaurt record. Administrative-recerds
ar&ﬁewlth—the—seepe—eF%h{s—Ft&& Ceoutt Case records are further governed by GR 22,

TCOMMENT: The work group expanded this provisign so that it applies to alf
judicial records, not just case records. |

(c) Application of Rule,
(1) This rule applies to the following judicial agencles;

A. The Supreme Court and the Court of Appeals;
The superior, district, and_municipal courts;

Board for Judicial Adminlstration;
Administrative Office of the Courts;

Judiclal Information System Committes;
Minority and Justice Commisslon;

Gender and Justice Commission;
Board for Court Educatlon:
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Interpreter Commission;
Certified Professiong| Guardian Board;

Commission on Children in Foster Care;
Washinaton State Pattern J Instr ommittee;

Pattern Forms Committee;

Court Mapnagemen uncil;

Bench Bar Press Cornmittee;
Judicial Ethics Advisory Committee;

Office of Public Guardianship;

Washington Center for Court Research;
Office of Civil Legal Ald;
Offlce of Public Defense;

State Law Library;
Washington _State Bar Assoclation;

[COMMENT: _The work group debated the rule’s application to the WSBA,
The work qroun appited the Telford factors for determining which entities
are the "functional equivalents” for public agencies under the Public
Records Act. The Telford factors are (1) governmental function; (2) level
of governmental funding; (3) extent of governmental involvement or
requiation: and (4) creation by government. The work group concluded
that the WSBA was the funciionaf equivalent of a judicial agency for
purposes of the proposed rule, The work group considered excluding from
the scope of this rule the WSBA‘s functions as a trade organization (as
opposed to jts requfatory functions) but rejected this approach because
the WSBA's dues are mandatory, making them similar to a_government-
imposed fee. Existing couwrt rules on public access already address much
of the Bar's requlatory activities; it is expected that the existing rufes
would cover much of the documents for WSBA's requlatory function. |

[A minotity report has been filed by Bob Welden on behalf of the WSBA on
this item. Minority reports are Included earfier in_the work group’s report. |

. County cleri’s offices with regard to thelr dutles to the superior court and their

custody of superior court recorys;

[COMMENT: In most counties, the county clerk is an independentfy.
elected position. _The county clerik’s offfce acts as the legal custodian
of superior courf records, and mernbers of the office act under the
supervision of judages in the courtroom, but the office alsq has duties
that are ouiside the judicial arena. This rule would apply only with
reqgard to the office’s duties to the court and Its records. ]

Superior Court Judges Association, District and Municipal Court Judaes Association,

and similar associations of judicial offlcers and employees.

[COMMENT: The work group debated whether these associations should
be governed by this rule. Just as with the WSBA, the work group looked
to the Telfdrd factors and determined that these associations are the
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“unctional equivalent” of judicial agencies and thus should be covered by

the ruie. ]
Y. Al other judiclal entitles that are overseen by a court, whether or not specifically

id_entiﬂed in this saction (¢){1}; and
Z. All subgroups of the entities listed above, Including committees, task forces,

commissions, boards, offlces, and departments.

TCOMMENT: The proposal includes a_list of specific judiclal agencies, afong
with catch-all provisions In subparagraphs (Y) and (7). The work group
took this approach to make sure there was no mistake as to the otfginal
intentlons for the rule’s scope. BIA and/or the Supreme Court will have
the ppportunity to replace the fist with a more general definition of

“udicial agency. "]

(2) This rule does not apply to the Commission on ludiciat Conduct. The Commission Is
encouraged to Incarporake any of the provisions in this rule as it deems appropriate,

TCOMMENT: The Commission on Judicial Conduct Is not governed by a
court. The commission has g heightened need for maintalning
independence from courts. It would be inappropriate to dictate o the
commission its poficies on public records. |

(3) A judicial officer is not an agengcy. '

[COMMENT: This provision protects judges and court commissioners from
having to respond personalfly fo public records requests. Records requests

would jnstead qo to the court’s public records offfcer. |

{4) A person or entity entrusted by a judicial agency with the storage and_maintenance of its

public records, whether part_of & judicial agency or a third party, is not a judicial agency.

Such person or entity may not respond to a request for access to judiclal records, absent

axpress written authority from the judicial agency or separate authority In rule or statute

fo arant access to the decuments,

TCOMMENT: Judicial e-mails gnd other documents sometimes
reside on IT servers, some are in aff-site physical storage facilities.
This provision prohibits an entity that operates the IT server from
disclosing judicial records. The entity is merely a bailes, holding
the records on behalf of the judicial agency, rather than an owner
of the records having independent authority to release them.
Simnilarly, If a court puts Ifs paper records in storage with angther
entity, the other entity cannot disclose the records. In either
Instance, it is the judicial agency that needs to mgke the decision
as to releasing the records, The records request needs to be
addressed by the judicial agency’s public records officer, nat by the
parson or entity having controf over the 1T server or the storage
area. On the other hand, if the judicial agency archives its records
with the state archivist, relinquishing its own authority as to
disposition of the records, the archivist would have separate
statutory authority to disclose the records.
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£} [d} Definitions.
(1) “Access” means the ability to view or obtain a copy of a eoutt judicial record.

{2) “Adminlstrative record” means ary-record-pertatntig-to-the-managementSupervisien-er

- c = g

any-ecunty-elerle any public record created by or maintained by a judteial agency and related

to the management, supervision, or administration_of the agency.

[COMMENT: The Public Records Work Group has. developed a list of categories of
records malntalned by judiclal agencies. The list Is annotated with the Work Groups

expectation of whether such records are subject to disclosure. The Jist {s found as an
appendix to the work group’s report. It Is intended for Hustrative purposes only.]

(3) “Bulk distribution” means distribution of all, or a significant subset, of the Information in
eourt case records, as is and without modification.

(4) “Gourt Case record” includes, but Is not limited to: (i) Any document, Information,
exhibit, or other thing that is maintalned by a court in connection with a judiclal proceeding,
and (i1} Any index, calendar, docket, register of actlons, official record of the proceedings,
order, decree, judgment, minute, and any information in a case management system created
or prepared by the court that is refated to a judicial proceeding. Ceurt Case record does not
include dat&mmﬁ%aﬁed—byﬂ#eﬁajﬂdgeﬁmmﬁa&raﬁeaseﬁﬁw%ﬂeﬁs
administrative records; chambers records; or Information gathered, maintained, or stored by
a government agency or other entity to which the court has access but which is not entered
inte the record.

(5) (a) “Chambers record” means any writing that is created by or malntained by gny judicial

officer or chambers staff, and Is maintained under chambers contral, whether dlrectly

related to an officia] judiclal proceeding or other chambers activitles. “Chambers staff”

means a judicial officar's law clerk an¢d any other staff when providing support directly to

the judicial officer at chambers.

{b) Chambers records are not public records, Case records and administrative records do

not become chambers records merely because they are in the possesslon or custody of a

judicial officer.




COMMENT: Access to chamber: ords could necessitate a judicial officer havin
fo review alf records fo protect against disclosing case sensitive information or
other Information that would intrude on the Independence of fudicial declsion
making. This would effectively._make the judicial officer g de facto public records
officer and could greatly interfere with judicial functions. Records may remain
under chambers control even though they are physically stored elsewhere.
However, records that are otherwise subject to disclosure should not be allowed
to be moved Into chambers control as a means of avoiding disclosure. |

5 {Ql-“CrlmlnaI justice agencies” are government agencles that perform criminal justice
functions pursuant to statute or executive order and that allocate a substantial part of their
annual budget to those functions.

{6) (7) “Dissemination contract” means an agreement between a eetit case record provider
and any person or entity, except a Washington State court (Supreme Court, court of appeals,

supertor court, district court or municipal court), that is provided eeurt case records. The -
essential elements of a dissemination contract shall be promulgated by the J1S Committee.

7 (8) “Judicial Informatien System (JIS) Committee” Is the committee with oversight of the
statewide judicial information system. The judicial Information system is the automated,
centralized, statewide tnformation system that serves the state courts.

£8) (9) ™Judge” means a judicial officer as defined In the Code of Judictal Conduct (CIC)
Application of the Code of Judicial Conduct Section (A).

£9} (10) “Public” Includes an Individual, partnership, jolnt venture, public or private
corporation, association, federal, state, or local governmental entity or agency, however

constituted, or any other organization or group of persons, however organized.
0y (11) *Public purpose agency” means governmental agencies included In the definition of
“agency” in RCW 42.17.020 and other non-profit organizations whose principal function is to

provide services to the public.

(12) “Public record” includes any writing, except chambers records, containing information

relating to the conduct of government or the performance of any governmental or proprietary

functlon prepared, owned, used, or retained by any judicial agency regardless of physical

form or characteristics,



COMMENT: The definition [s adapted from the Public Records Act. The
work qroup added ception for chambers records, for consistenc
with other parts of the proposed rule. |

(13)_“Writing” means handwriting, typgwriting, printing, photostating, photoaraphing, and
avery other means of recording arny form of communication or representation including, but

not limited to. letters, words, plctures, sounds, gr symbols, or combination thereof, and all
papers, maps, magnetic or paper tapes, photographic fllms and prints, motion picture, film
and video recordings, magnetic or punched cards, discs, dryms, diskettes, sound recordings,

and other documents Including exlsting data compliations from which information may be
obtained or translated,
[COMMENT: _The definition is taken from the Public Records Act.]

£ (e) Aecess- Case Records.

(1) Right of Access to Case Records. The public shall have access to all esurt case
records except as restricted by federal law, state law, court rule, court order, or case law.

¢e} (2) Personal Identifiers Omitted or Redacted from Geurt Case Records

€13 (A) Except as otherwlse provided in GR 22, parties shall not include, and if present shall
redact, the following personal identifiers from all documents filed with the court, whether
filed electronically or in paper, unless necessary or otherwise ordered by tha Court.

&) {1) Social Security Numbers. If the social securlty number of an individual must be
Included in a document, only the last four digits of that number shall be used.

8 (2) Financial Account Numbers. If financial account numbers are relevant, only the
last four digits shall be recited in the document.

{€3-(3) Driver's License Numbers.

£2} (B) The responsibllity for redacting these personal ldentifiers rests solely with counsel and
the parties. The Court or the Clerk will not review each pleading for compliance with this rule,
If a pleading is flied without redaction, the opposing party or Identified person may move the
Court to order redaction, The court may award the prevalling party reasonable expenses,

including attorney fees and court costs, Incurred in making or opposing the mation.
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COMMENT

This rule does not require any party, attorney, clerk, or judicial officer to
redact information from a cour case record that was filed prior to the
adoption of this rule.

{F) [3) Distribution of Goutt Case Records Not Publicly Accessible

{13 (A) A public purpose agency may ;'equest eetrt case records not publicly accessible for
scholarly, governmental, or research purposes where the identlficatlon of specific indlviduals
is anclllary to the purpose of the Inquiry, In order to grant such requests, the court or the
Administrator for the Courts must: -

£9-(1) Consider: (1) the extent to which access will result in efficiencies in the operation
of the judiciary; (il) the extent to which access will fulfill a legislative mandate; (Iil) the
extent to which access will result in efficiencies in other parts of the justice system; and
(iv} the risks created by pe_rmltting the access. A

{B) (2) betermine, In Its discretion, that filling the request will not violate this rule.

€€} {3) Determine the minimum access to restricted court case records necessary for the
purpose is provided to the requestor.

£B) (4) Assure that prior to the release of eeurt case reécords under section {3t
(e](B)(A), the requestor has executed a dissemination contract that includes terms and
conditions which: (1) require the requester to specify provisions for the secure protection
of any data that is confidentlal; (ii) prohiblt the disclosure of data In any form which
identifies an Individual; (ill) prohibit the copying, duplication, or dissemination of
information or data provided other than for the stated purpose; and {iv) maintain a log of
any distribution of eewrt case records which will be open and available for audit by the
court or the Administrator of the Courts. Any audit should verify that the eetrt case

records are heing appropriately used and in a manner consistent with this rule.

£2) {B), Courts, court employees, clerks and clerk employees, and the Commission on Judiclal
Conduct may access and use eewrf case records only for the purpose of conducting offlclal
court business.

FCOMMENT: The work group received 8 reguest from the Office of Public Defense
to expand the provision above to address access by OPD and OCLA to case
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records.  The work qroup decfined to incorpot: i g it is beyond the
scope of the work aroup’s charge to address the public’s access to judiciaf
records. J

3} (C) Criminal justice agencies mayrequest esurt casg records not publicly accessible.

£A) (1) The provider of esurt case records shall approve the access level and permitted
use for classes of criminal justice agencies Including, but not limited to, law enforcement,

_ prosecutors, and corrections, An agency that is not included in a class may request
access,

{B) (2) Agencies requesting access under this section of the rule shall Identify the eeurt
case records requested and the proposed use for the eeurt records,

£€) (3) Access by criminal justice agencles shall be governed by a dissemination contract,
The contract shall: (i) specify the data to which access Is granted; (ii} specify the uses
which the agency will make of the data; and (lil) include the agency's agreement that its
employees will access the data only for the uses speclfied.

{5} (4) Bulk Distribution of €ourt Case Records

£8-(A) A dissemination contract and disclaimer approved by the JIS Committee for JIS
records or a dissemination contract and disclaimer approved by the court clerk for local
records must accompany all butk distribution of eswt case records.

{2} (B) A request for bulk distribution of eeust case records may be denied if providing the
information wili create an undue burden on court or court clerk operations because of the
amount of equipment, materials, staff time, computer time or other resources required to
satlsfy the request.

{3} (C) The use of eourt case records, distributed In bulk form, for the purpose of commerclal
solicitation of individuals named In the eswrt case records Is prohibited.

h) (5) Appeals Relating to JIS Records. Appeals of denlals of access to JIS records

maintained at state level shall be governed by the rules and policles established by the JIS
Commijttee.



) (6) Notice. The Administrator for the Courts shall develop a method to notify the public of
access to esurt case records and the restrictlons on access. '

(f) Administrative Records.

1 inistrative Records—Right of Access.

The public has a right of access to judicial agency administrative records unless
access Is exempted or prohiblted undet this rule, other court rules, federal statutes,

state statutes, court orders, or case law. To the extent that records access would be
axemnpt or prohibited under the Public Records Act, Chapter 42.56 RCW, access is also
exempt or prohibited under this rule, In addition, to the extent required fo prevent a
slanificant risk to indlvidual privacy or safety, an agency shall delete identifying
detalls in a manner conslstent with this rule when it makes available or publishes any
public record: however, in each Instance, the justificatlon for the deletion shall be
provided fully In writing.

fCOMMENT: The paragraph states that administrative records are
open to public access uniess an exemption or prohibition applies.
The paragraph’s final sentence allows agencies (v redact
information from documents based on significant Hsks to privacy or

safety.]

B. In addition to exemptions referred to in paragraph (A) above, the following categorles

. of adminlstrative records are exempt from public access:

(1) Requests for fudicial ethics opinlons;

[COMMENT: This exemption was requested by the Judicial Ethics Advisory
Commitiee.]

(2) Identity of writing assigrnment judges In the appellate courts prior to Issuance of

the opinion:

JCOMMENT: This exemption was suggested by Judge Quinn Brinfnall at a
BJA meeting.

{3) Minutes of meetings held by judges within a court;

[COMMENT: The work groug discussed whether meeting minutes should
be broadly exempted from public access, or whether some smaller subset
of such minutes should be exempted. The work group voted in favor of
the broad exemption; g minority report may be written on this point.]

{4) Evaluations and recommendatlons for candidates seeking appointment or

employment within a judiclal agency:




[COMMENT: Requested by the WSBA, with regard to aevaluations and

recommendations for fudicial appointments. The provision has been
broadened to coyer simifar documents malintaihed by other judicial

agencles.

(5) Personal identifying information, including individuals’ home contact information,
Social Security numbers, driver's license numbers, and Identification/security

hotographs;
[COMMENT: The exemption was requested by staff for the Office of Public
Defense, The work group considered including private financial

information in this provision, but ultimately concfuded that financial

information Is already addressed in the Public Records Act’s exemptions.

The work group discussed whether dates of birth should be included here,
but did not reach consensys.

{6) An attorney's request to a judiclal agency for a trial or appellate court defense

axpert, investigator, or soclal worker, any report ar findings submitted to the

attorney or judiclal agency by the expert, investigater, or soclal worker, and the

invoicing and payment of the expert, investlgator or social worker, bL_Jt only during

the pendency of the case:

TCOMMENT: The exemplion was reguested by the Office of Public
Defense, |

{7) Documents, records, fites, Investigative notes and reports, including the complaint

and the identity of the complainant, assoclated with a judicial agency's internal

investigation of a_complaint agalnst the agency or jts_contractors during the

course of the investigation. The outcome of the agency’s Investigation is not

exernpt.

[COMMENT: The exemption was requested by the Qffice of Public
Defanse.]

(8) Manuals, policles, and brocedures, developed by Bar staff, that are_directly related

to the performance of investigatory, disciplinary, or requlatery functions, except

as may be specifically made_public by court rule,

[COMMENT: The exemption was requested by the Washington State Bar
Association.]

TCOMMENT: The work group also recefved Drooosé!s for several additional
exemptions, but decided against including them here, The proposals were

to exempt:
« Investigative records of requlatory or disciplinary auencies. (The
work_group lacked sufficient information about the varfety of
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practices that the judicial agencies use in order to draft appropriate
language.)} . '

s Private financial infarmation, Including financlal account numbers,
(The work group determined that this information jg already
protected under the Public Records Act.)

» Dockets/index information for protected case types. (The work
group determined that this information is already protected.)

o Copyrighted infoermati he fack fficlent
Information fo draft appropriate language.}

« Testing/screening matet asults. (The work qroup determined
that this information is already protected under the Public Records
Act.}

s Performance measures for evaluating court processes. {(The work
group decided that this nformation should geperalty be open to
public access, even if the information s subject to public
misinterpretation. )

C. Access to Juror Information. Individual juror infarmation, other than name, Is
presumed to be private. After the conclusion of a jury trial, the attornéy for a party,
or party pro se, or member of the public, may petition the trial court for access to
individual juror Information under the control of court. Upon a showing of good cause,
the court may permit the petitioner to have access to relevant information, The court
may require that juror Information not be disclosed to other persons.

[COMMENT:_This provision was moved here from fater in the rule.]

D. Access to Master Jury Source List, Master jury source list information, other than
name and address, Is presumed to be private. Upon a showing of good cause, the
court rnay permit a petitioner to have access to relevant information from the list.
The court may requlre that the Informatlon not be disclosed to other persans.

[COMMENT: This provision was moved here from {ater in the rufe.]

(2} Adrﬁinistrative Records—Process for Access,
A. Administrative Records—Procedures for Records Requests.

(1) AGENCIES TO ADOPT PRQCEDURES. Each judiclal agency must adopt a policy
irmplementing this.rule and setking forth its procedures for accepting and

responding to public records requests. The agency’s policy must include the

deslgnation of a public records officer and must require that requests for access

he submitted In writing to the agency's deslanated public records officer. Best
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practices for handling_public records requests shall be developed under the

authority of the Board for: Judiclal Administration.

(2) PUBLICATION OF PROCEDURES FOR REQUESTING PUBLIC RECORDS, Each
judiclal agency must prominently publish the procedures for requesting access to

its records. If the agency has a webslte, the procedures must be included there.

The Qublicatibn shall Include the public records officer’'s worl mailing address,

telephone number, fax number, and e-mall address.

(3) INITIAL RESPONSE. Each judicial agency must initially respond to a written
request for access to a public record within flve working days of its receipt. The

response shall acknowledge recelpt of the request and include a good-faith
estimate of the time needed to respond to the request. The estimate may be

later revised, If necessary. For purposes of this rule, “warking days” mean days

that the judicial agency, including a pari-time municlpal court, is open,

(4) COMMUNICATION WITH REQUESTER. Each judiclal agency must communlcate
with the requester as necessary to clarify the records being requested, The

agency may also communicate with the requester in an effort to determine if the

requester’s need would be better served with a response other than the one
actually reguesﬁgd.

(5) SUBSTANTIVE RESPONSE. Each judicial agency must respond to the substance of
the records request within the timeframe specified in the agencgy’s initial response

to the request, If the agency s unable to fully. comply in this timeframe, then the

agency should comply to the extent practicable and provide a new good faith
estimate for responding to the remainder of the request. If the agency does not
fully satisfy the records request (n the manner reguested, the agency must justify

in writing_any deviation from the terms of the request,

(6) EXTRAORDINARY REQUESTS LIMITED BY RESOURCE CONSTRAINTS. If a
particular reguest is of a magnitude that the judicial agency cannot fully comptly

wlthin a reasonable time due to constraints on the agency’s time, resources, and

personnel, the agency shall communijcate this information to the requester, The

agency must_attempt to reach agreement with the requester as to narrowing the

request to a more manageable scope and as to a timeframe for the agency’s

response, which may Include a schedule of Installment respanses. If the agency

and reauester are unable to reach agreement, then the agency shall respond to

12



the extent practicable and inform_ the reguester that the agency has completed its

response,

B. Administrative Records—Review of Public Records Officer’s Resnongve.
(1) NOTICE OF REVIEW PROCEDURES. The public officer’s response to a public

records reguest shall include a written summayry_of the procedures under which

the requesting party may seek further review.

(2) TIMELINE FOR SEEKING REVIEW. The timelines set forth In section (F{2){A) shall
apply likewise to requests for review of the public records officer's response.

(3) FURTHER REVIEW WITHIN AGENCY. Each agency shall provide a method for.
review by the agency’s director or presiding judge. For an agency that is not a

court, the presiding judge shall be the presiding judge of the court that oversees

the agency. The adency may also establish Intermediate levels of review. The

agency shall make publicly available the applicable forms. The review. proceeding

is informal and summary. The review proceeding shall be held within flve working

days. If that is not reasonably possible, then within flve working days the review

shall be scheduled for the earliest practical date.

TCOMMENT: _The work group discussed whether the rule should authorize,
the director or the presiding chief judge to designate another person o
handle these reviews. The work group did not reach agreement on this

question. |

(4) ALTERNATIVE REVIEW. As an alternative to review under section (f)(2)( B)3). a

requesting person may seek review by a person outside the judicial agency. If the

judicial agency is a court or directly reportable to a_court, the outslde review shall

be by a visiting judicial officer. If the judicial agency_Is not a court or directly

reportable to a court, the outgide review shall be by a person agreed upon by the

reguesling person and the judicial agency. In the event the requesting person and
the judiclal agency cannot agree upon a person, the presiding superior court

judge In the county In which the judicial agency is located shall elther conduct the

review or appolnt a person to conduct the review. The review proceeding shall be

informal and summary. In order to choose this option, the requesting person

must sign a written walver of any further review of the decision by the person

outside the judicial agency. The declsion by the person outside the judiclal

aaency Is final and not appealable. Attgrney fees and costs are not avallable

under this optign.

13



[COMMENT: The blfurcated procedures for review are
intended to provide flexible, prompt, informal, and final

procedures for review of public records declsions. The
ontion for a visiting judge allows a requester to have the
review heard by an.outside declsion-maker: in the (nterest
of .obtaining prom i ision ter selectin
this option would be required to waive further review. If
the Legjslature creates a new entity to reylew public
records decisions made by agencies of the executive
branch, then the work group recommends that the BJIA

conslder using this entity for review of judicial records
decisions as well.]

(5) REVIEW IN SUPERIOR COURT,

i,

il.

A requester may seek superior court review of a decision made under

sectton (F{2Y{BY{3). The burden of proof shall be on the agency to
establish_that refusal to permit public inspection and copylng is in

accordance with section (F)(1) which exempts or prohibits disclosure in

whole or in part of specific informatlon gr records. Judiclal review of all
agency actions shall be de novo. The superior court shall apply section
(F)(1) of this rule in_determining the accesslbility of the requested
documents. Any amblguity in the application of section (FY(1) to the

requested documents shall be resplved by analyzing access under the
common law’s public-access halancing test.

TCOMMENT: The common faw's balancing test is addressed
in detail in Cowles Publishing v. Murphy, 96 Wn.2d 584
{1981), and Beuhler v. Small, 115 Wn.App, 814 (2003},
Disciosure Is balanced against whether it poses a significant
risk to individual privacy or safety.]

The right of de novo review is not available to a requester who sought

review under the alternative process set forth In sectien (F}(2)(b)(4).

(6) MONETARY SANCTIONS.

i

In the de novo revlew progeeding under section (F)(2)(B)(5), the superior

court may in its discretion award reasonable attorney fees and costs to a

requesting party If the court finds that (1) the agency’s response was

deficient, (2) the reguester specified the particular deficiency to the

agency, and (33 the agency did not cure the deficlency.,

Sanctlons may be Impgsed against elther party under CR 11, if warranted.

Except as provided In sections (6)(1) and (1i), a judiclal agency may not be

reguired to pay atitorney fees, costs, civil penalties, or fines.
14




[COMMENT: _The work group’s recommendation is to initially fimit
the avallability of monetary sanctions against judicial agencies, If

the experience with this approach were to show that more
significant sanctions are merited, then those could be added at an

‘appropriate time. This approach was also used when the Public

Records Act was also ariginally enacted; it makes sense to take the
same approach with this rule. It may well be that the fimlted

sanctions that would be available under this rule, coupled with the
rule’s creatlon of speedy review procedures, will be sufficient to
ensure compliance without the imposition of additional sanctions.

2.(a) Judicial Regords——Judig'igl Agency Rules. Each court by action of a majority of

the judges may from time to time make and amend local rules governing access to esurt
judiclal records not inconsistent with this rule. Each judicial agency may from time to time
make and amend agency rules governing access to its judicial records not Inconsistent with

this rule.

&) '(Vhl Judicial Records—Charging of Fees.

(1) A fee may not be charged to view eeurt judiclal records a-the-eeurtnouse,

{2) A fee may be charged_for the photocopying or_scanning of judiglal records. If

another court rule or statute specifies the amount of the fee for a particular type of

_ record, that ruie or statute shall con_trol. Otherwlse, the amount of the fee may not
exceed the amount that s authorized In the Public Records Act, Chapter 42.56 RCW.

(3) The agency may require a deposit in an amount not to exceed ten percent of the

estimated cost of providing copies for a reguest, If an agency makes a request

available on a parttal or Installment basis, the agency may charge for each part of the

request as it Is provided. If an Installment of a_records request is not claimed or

reviewed within 30 days, the agency Is not obligated to fulfill the balance of the

request,

TCOMMENT: Paragraph (3) above incornorates a modified version of the
Publlc Records Act’s “deposit and installments” fanguage. |

{i)_ Effective Date of Amendment.

(a) The amendment expanding this rule beyond case records goes into effect on January 1,
2012, and applies to all public records_requests submitted on or after that date,

TCOMMENT: A rule adopted in early 2011 would usually have an effective date of
September 1, 2011, The delayed effective date s infended to alfow time for
development of best practices and for training.
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{(b) Until January 1, 2012, public acgess to judictal documents shall continue to be apalyzed

usina the existing court rules and statutes, as applicable, and the common law
balancing test. The Public Records Act, Chapter 42.56 RCW, may be used as non-
binding guidelines. .

[Adopted effective October 26, 2004; amended effective January 3, 2006. ]
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BOARD FOR JUDICIAL ADMINISTRATION (BJA)
' PUBLIC RECORDS WORK GROUP

TIME LINE 7/ ACTIVITY PLAN

e Supreme Court rules amendments adoption schedule in rtahcs

MONTH/YEAR PAST ACTIVITY REPORT / FUTURE ACTIVITY TENTATIVE PLANS

2010 - Qctober 15th

October ¢ Deadline for submitting proposed rule amendmenis 1o Supreme Court

2010 - Early November [or early Decembet]

Novermber +« The Supreme Court Rules Committee reviews the proposal and
recommends further action by the full Court, A week later, the Court
meets en banc and reviews Rules Commitfee’s recommejidations. ff
the Court considers proposal ready for further consideration, then the
Court orders the proposal be published for public comment in January

2010~ Early December [if not done early Novernber]

December » The Supreme Court Rules Committee reviews the proposal and
recommends further action by the full Court. A week fater, the Court
meets en banc and reviews Rules Committee’s recommendations. If
the Court considers proposal ready for further consideration, then the

, Court orders the proposal be published for public comment in January

2011 — January 3rd

January e Supreme Court publishes proposed Court Rule(s) for comment

2011 — February, Entire Month

February » Supreme Court holds public comment period for proposed Court
ARule(s)

2011 — April 30th

April »  Public comment pericd on proposed rutes amendments closes

2011 - May TBD

May s The Supreme Couit decides whether fo adopt the proposed rufe. If
adopted, the rule is published a few weeks later

2011 - June TBD [If not done in May]

June » The Supreme Court decides whether to adopt the proposed rufe. If
adopted, the rule is pubﬂshed a few weeks later

2012 - January | January 1st

» Adopted rule goes into effect

Some steps in this Supreme Court Rules process can be short-cut, if the Court decides that it
is appropriate. For example, the publfic cornment period might be shortened fo 30 days,
especially if the proposal has already been well-circulated and input has already been received
[however, the Court would be unlikely fo eliminate the opportunity for a public comment period
aliogether for a proposal of this nature]. Or, the Court could choose to publish the proposal in
‘December rather than January.
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BOARD FOR JUDICIAL ADMINISTRATION (BJA)

PUBLIC RECORDS WORK GROUP
BEST PRACTICES / READINESS RECOMMENDATIONS

Judicial agencies have a variety of individual practices for responding to requests for access to non-
case records. The proposed tule would provide a standard for all agencies to operate under. Once
the coutt rule is adopted the judiciary leadership will probably consider it important to facilitate an
effort to educate and provide resources to the appropriate employees of our branch of the
government, in order to:

(1) Encourage a unified approach,

(2) Demonstrate our branch’s preparedness and commitment to transparency and op'enness in

government,

(3) Ease the process of implementiation of the rule,

(4) Decrease the likelihood of mistakes occurring, and

(5) Ease the burden of living under the rule.

To assist them in beginning that process, we believe the following topics/issues may be appropriate
ones for them to consider addressing:

Topic/lssue | Needs to be Addressed Possible Suggestions, and Notes
QOverall » Need o ensure as seamless of an » Prior to the effective date of the rulg, a
implementation as possible work group / task foree should be
+ Need to ensure oversight and appointed by the BJA and presented with
sustainability on & long-term basis a charge to develop practical best
+ Need to ensure PRO’s gain genaral practice / readiness recommendations,
familiarization and knowledge of the produce and / or identify usefu! fcols and
concept, purpese and need fora . resources. Act as a standby committes
process and procedure for public for oversight and monitor the
records disclosure (not nacessatily implementation of the rule for the judicial
judiciary related per se). Many branch for the first year of _
PRO’s may be very familiar with this implementation. Recommend necessary
general topic; others may be amendments to the rule based on the
somewhat unfamiliar. oversight experence.

« On alonger-term basis, the BJA, ora
committes of the BJA, or some other
central focal point, should be charged
with oversighting the topic of judicial
records requests and disclosure on a
continuing {(permanent) basis for the
judicial branch. )

= In some manner, ensure employses of
the judicial branch are familiar with
resources available on the general topic
of public records and how to access
those resources [these could include but
not be limited to: AG's guarterly PRO
meetings and web site / materials;
WAPRQ membsrship, training /
meetings, and web site / materials; state
listserv; appropriate CLE
seminars/workshops; WSBA Public
Records Act Desk Book; and SofS
Records/Archives Office training and web
site/materials).




Topic/lssue

Needs to be Addressed

Possible Suggestions, and Notes

Training /
Guidance -
General

Need lo ensure employees have
general famillarization, orientation, and
training regarding new rule.

+ Suggest some sort of “rollout” - perhaps
AQC Court Education section working
with assigned professionals who work in
public records fo develop a training /
sducational program or programs to offer
to various levels at various venues, for a
period of time. This coutd potentially be
online, DVD, video streaming, of some
similar method or combination, as
opposed to “live”. Goal should be 1o
keep simple and straightforward.

» Needs to include histotical {even
political?) perspective of why/how this
came about (How did the state judiciary
get where we are now on this topic?)

«  Mentorship program?

Training /.
Guidance —
Specific
Technical
Areas

Nead fo ensure an understanding of
technical aspects of rule, particularty
those details that differ from the PRA or
traditional approaches to records .
reguests and fulfifment:

s Definitions of judicial categories of
records (chambers records; court
case filesfcourt records; judicial
administrative records), and
exclusion of chambers records;

¢ Public RHecords Officer (PRO}
appointment guidance;

e Public notifications (of PRO
ideniification, procedures and court
rule, when and how to perform,
etc.);

= Raquests protocols and forms;
Response time;

Procedure for responding te public
records requests (e.d. imeliness,
clarifications, installments, denial,
effective communications);

s+ Appeals progedures - process and
options for review and compliance
{e.g. two-track approach; notice,
how, when, ¢ whom, presentation,
resuit); and

» Exemptions and redactlons by
tederal law, state law (PRA, cther
statutes), and court rules, and use
of common law right to privacy
balancing test, as needed, to
supplement.

* [n addition tc general resources available
to all PRO's [ government entities (see
first listed topic, above, third bullet) we
likely need to develop materials, and
potentially tachnical training, that goes
beyond those resources in order to
address the aspects of public records
thal are unique to the judicial branch.
There are already a number of resources
which have sxtensive research and draft
work complete, including:

o “List.of PRA Potentially Relevant
Exemptions”
o "List of Other Statutes Potentially
Relevant xemptions”
o "Master List of Judicial Records
{with classifications)” :
o “Existing Laws Governing Public
Access to Categories of Court
Case Flles”
A mechanism/process should be
developed and implemented which will
continue the research, modifications, and
overall maintenance of these documents,
as appropriate.

» As part of this technlcal training, break
out each spacific area of the rule that
covers each specific area identified in
bullets in second column; include the rule
comments; and then add additional
guidelines, as appropriate.




Topicllssué

Needs to be Addressed

Possible Suggestions, and Notes

Resources
Development

Ensure judicial entities / public records
officers have adequate materials
resources fo assist them in
implementing their public records
requests programs. Arsas for which
obtaining or developing guidelines,
templates, and / ot forms (beyond
general fraining materials in above
category) might include:

« Implementation guidance
Policies and procedures

Public Records requests forms
Public Records responses wording
Exemptions materials

Redactions materials

Rescurces development and/or
dissemination could include:

Guidelines on implementing a public
records program

Sampie policy/procedures
template/model

Rule requires each judicial entity have a
policy and procedures, Some currently
may have such; some may not
Sampling of policy/procedures from
judicial entities and other government
entities

Sample public records requests form
femplates

The rule requires requests be made in
writing

Sampling of public records requests
forms from judiclal entities and cther
government entities

Written guideline for individual judicial
entities for selection of PRO

Rule requires each judicial entity have an
appointed PRO. Some currently have
such; some may not

requests / fulfilliment program

Exemptions & | if utilizing BJA Public Records Work *  Suggest BJA committee assigned
Redactions Group “Judicial Records Listing oversight to do so OR suggest AOC
: {Records Categories) with Disclosure assign someone 1o “own” tha document
Classifications” as guideline/assistance and make periodic revisions. Either way,
for judiciary, that document needs to be with an established method / authority to
reviewed and periodically updated approve revigions _

» Same approach can be used for an
other developed document we believe
will be used on a routing basis by the
judicial PRQ’s [see list of documents in
#3, above]

Records Good records management / retention / | Ensure judicial branch of the government is
management / | destruction practices are essential for familiar with resources available on the
retention / the development; implementation, and general fopic of records management,
destruction administration of a good public recards | retention, and destruction, and how to access

those resources (e.g. state listserv, CLE and
other seminars / workshops, Sof8 Records /
Archives Office training)

Note: It is a matier of unceriainty as to

- whather the judicial branch is legally

subjeci to 40.14 RCW — “Preservation
and Destruction of Public Records Act”,
as there has not been, and there is
unlikely to be, any significant case law
developed in this area

Note: Many courts / countias are In very
good shape from a technical and
knowledge standpoint in this area

Individuals/organizations who
have indicated a willingness
to be members of a “BJA
Best Practices Work Group”

WCOG (Toby Nixon), ADN (Rowland Thompson), WSBA (TBD), OPD
{TBD), BCE (TBD), AWSCA (TBD), DMCMA (TBD) .
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Name

Address

Phone/Fax

E-Mail

Appellate Courts

Judge Marlin Appelwick
Chair

Court of Appeals, Division |
One Union Square

600 University Street
Seaitle, WA 98101-4170

T 506-389-3926

Fax: 206-358-2614

_m.appelwick @courts.wa.gov

Superior Court Judges

Judge Hon Culpepper

Pierce County Superior Court

930 Tagoma Avenue 5, Bm 334
Tacoma, WA 98402-2108

2563-788-6640
Fax: 253-798-7214

reulpep @ co.bigree.wa.us

District Court Judges

Judge Susan Dubuisson

Thurston County District Court
2000 Lakeridge Dr 8W, Bldg 3
Olympia, WA 98502-8001

360-786-5662
Fax: 360-754-3359

dubuiss & co.thurston.wa.us

Administrative Office of

the Couris S ] )
Mr, Jeff Hall Administrative Office of the 360-357-2120 jefi.hall @ courts.wa.qov
Courts Fax: 360-956-5794
Temple of Justice
PO Box 41174
Olympia, WA 98504-1174
Superior Court ' .

Administrators

Ms. Marti Maxwell

Thﬁ&stdn County Supetior Court
2000 Lakeridge Dr SW, Bldg 2

_Olympia, WA 98502

360-766-6560
Fax: 360-754-4060

maxwelim @ co.thurston. wa.us

District and Municipal
Court Administrators

Ms. Aimee Vance

Kirkland Municipal Gourt

PO Box 678

425-587-3160

Fax: 425-587-3161

avance @¢i_kirkland.wa.us

‘Washington Coalition -
for Open Government

Kirkland, WA 98083

Mr. Toby Nixon

'Microsoft Corporation

12113 NE 141st Street
Kirkland, WA 98034

425-823-9779

president @washingioncog.org
ioby@tobynixon.com

Mr. William Crittenden

927 N Morthlake Way Ste 301
Seattle, WA 98103-3406

208-361-5072
Fax: 206-361-5973

wicrittenden @ comcast.net

Washington State Bar
Association

Mr. Bob Welden

Washington State Bar Assaciation
1325 4th Avenue, Ste 600
Seattle, WA 88101-2539

206-727-8232
Fax. 206-727-8314

bobw @wsba.org

Ms. Kristal Wiitala

DSHS Public Records/Privacy
PO Box 45135
Olympia, WA 98504-5135

360-902-7649
Fax: 360-902-7855

wiitakk @dshs.wa.gov




Allied Daily Newspapers

Mr. Rowland Thompson

Allied Daily Newspapers of
Washington
PO Box 29

360-943-9960

anewspaper@agl.com

Office of Public Defense

Olympia, WA 98507

Ms. Sophia Byrd McSherry

Office of Public Defense
PO Box 40

Olympia, WA 98504~

360-586-3164, ext
107
Fax:. 380-588-8165

hiabyrdmcsher

opd.wa.

v

‘Staff

Mr. Charley Bates

Administrative Office of the
Courts

PO Box 41170 -

Olympia, WA 98504-1170

360-705-5305

Fax: 360-956-5700

charles.bates @ courts.wa.gbv

Mr. Bick Neidhardt

Administrative Office of the
Courts

Temple of Justice

PO Box 41174

Olympia, WA 98504-1174

360-357-2125
Fax: 360-956-5711

rick.neidhardt @ coyrts.wa.gov

Ms. Beth Flynn

Administrative Office of the
Couris
Temple of Justice

| PO Box 41174

Olympia, WA. 98504-1174

360-367-2121
Fax: 360-956-5711

beth.flynn @ courts wa.gov

Other Meeting
Attendees/Participants-

Affiliation

| Mr. Jim Bamberger

Office of Civil Legal Aid

Ms. Jeri Cusimano

District and Municipal Court Management Association

{raplaced by Aimee Vance)

Mr. Doug Ende

Washington State Bar Association (replaced by Bob

Walden)

Senator Adam Kline

Wasghingion State Senate

Mr. Doug Kiunder

American Civil Liberties Union

Ms. Kathy Kuriyama

Office of Public Defense

910




A. WORK GROUP REPORT
6. MINORITY REPORTS
a. WSBA inclusion under the rule,
submitted by Robert Welden, WSBA



OFFICE OF THE GENERAL COUNSEL

Roberet D, Welden direct line: 206-727-B232
General Gounsed fax; 206-727-B314
e-mail: bobw@wsba.neg

Board of Judicial Administration Public Records Act Work Group
Minority Report of the Washington State Bar Association

September 14, 2010

ISSUE: The proposed amendments to General Rule 31 should not be made applicable

to the Washington State Bar Association (WSBA). Records disclosure of WSBA
activities and functions is already regulated by court rules and by the WSBA Bylaws.

At the Work Group mesting held on August 20, 2010, a motion was made to remove the
WSBA from the applicable entities in the draft GR 31. The motion failled to get a
majority vote. Voting in favor of the motion were the Honorable Marlin Applewick, Jeff
Hall, Kristal Wiitala, and Bob Welden. .

DISCUSSION:

1. The proposed amendments to GR 31 should not be made applicable io the
Washingion State Bar Association.

The mandatory Washington State Bar Association was established in June 1933 by
enactment of the State Bar Act, RCW 2.48." As carly as December of that year, the
Washington Supreme Court held that it alone had the inherent power to disbar lawyers.
The Court has consistently held that, in the regulation of the practice of law, it has the
solé and inherent authority to act. See, The Washinglon Stale Bar Association v, The
State of Washington, where the Court held "The ultimate power to regulate court-related
- functions, including the administration of the Bar Association, belongs exclusively fo this
court.”®  Applying the factors set forth in Telford v. Board of Comm’rs, 95 Wn.2d 149
(1999), ((1) whether the entity performs a governmental function; (2) the level of
government funding; (3) the extent of government involvement or regulation; and (4)
whether the entity was created by dovernment) leads to the conclusion that the WSBA

' The Washington State Bar Association was first established as the Washington Bar Association in 1888
as a valunfary organization.
2125 Wn.2d 801, 809, 890 P.2d 1047 {1996).



and the boards and committees it administers should be excluded from application of
General Rule (GR) 31.

) Functions of the WSBA: The purposes and activities of the W3BA are
get forth in GR 12.1. - They Include a broad range of regulatory and professional
activities.

Regutatory Functions: The WSBA acts as an arm of the Supreme Court in
administering the admission process, the annual licensing of lawyers, and conducting
investigations and hearings into disciplinary grievances. “Respondent [WSBA] further
expressly recognizes in its brief that ‘it Is, at least in part, an arm of this court . . ..”?

However, the WSBA can only recommend to the Supreme Court those bar
applicants who seek admission; can only recommend to the Supreme Court the
suspension of lawyers’ licenses for failure to pay their annual fees or otherwise comply
with the annual registration; and can only recommend to the Supreme Court the
disciplinary sanctions of suspension or disbarment. All of these regulatory functions are
established by court rules, most of which include a records disclosure/confidentiality
provision;

Bar admission — Admission to Practice Rules (APR) 1-5, 7

Law Clerk Program — APR 8

Special admissions ~ APR 8

Legal Interns — APR 9

Mandatory continuing legal education - APR 11

Limited Practice Officers — APR 12

Limited Practice Officers Enforcement — Rules for Enforcement of
Limited Pracfice Officer Conduct (ELPOC)

Foreign Law Consultanis — APR 14

Lawyers' Fund for Client Protection — APR 15

Reciprocal admission — APR 18

Lawyers’ Assistancé Program — APR 19(b) -

Law Office Management Assistance Program — APR 19(d)
Professicnal Responsibility Program — APR 19(e) '

Character and Fitness Board - APR 20-25

Disciplinary Board, disciplinary investigation, disciplinary proceedings —
Rules for Enforcement of Lawyer Conduct (ELC)

Practice of Law Board — General Rule (GR) 256

+ Non-Regulatory Functions: In addition to these regulatory functions, the
WSBA serves as a trade association. It praduces continuing legal education
programs and publishes desk books and eother materials related to the
practice of law. [t publishes the monthly Bar News. WSBA offers services to

® Graham v. Bar Association, 86 Wn.2d 824, 631, 548 P.2d 310 (1978). See afso, In re Levy, 23 Wn.2d
607, 619 (1945); In re Schafz, 80 Wn.2d 604, 607 (1872); Wilson v. Board of Bar Examiners, 80 Wn.2d
649, 657 (1978).



lawyers through the Law Office Management Assistance Program and the
Lawyer's Assistance Program. It suppotis 27 Sections which provide forums
for members to pursue their interssts in various areas of the law. It supports
the Young Lawyers Division, the Council on Public Legal Education, the
Council on Public Defense, the Access to Justice Board and several standing
committees of the bar. It employs a lobbyist {o advocate on behalf of legal
issues of interest to the Bar and judiciary and on behalf of Sections.

(2) Funding of the WSBA: The WSBA receives no public funding. As the
Supreme Court has noted:

It is important fo keep in mind . . . that the Bar Association does not
receive any appropriation from the Legislature or any other public body. It
is funded entirely by mandatory membership licensing fess and various
user fees, including continuing legal education (CLE)} revenues, bar
examination fees, practlce section dues and Washmgion Sitate Bar News
advertising revenues.”

The draft budget for FY 2011 shows projected revenue for the WSBA General
Fund of about $17,000,000 in addition to CLE revenus of nearly $3,000,000. The bulk
of General Fund revenue is from admission and licensing fees. These are not taxes but
licensing fees that are charged for the protection of the public. Most of the fees relaied
to regulatory functions are approved by the Supreme Cowrt. The WSBA's operating
budget is approved by the Board of Governors pursuant to GR 12.1(b)(22).

Emplovee Benefits: The WSBA offers a wide range of employee benefits,
including group insurance programs, which includes life insurance, long-term care
insurance, long-term disability insurance, industrial insurance {(workers’ compensation),
social security and Medicare insurance, and unemployment insurance all paid for by the
WSBA and, in some instances, with contributions from employees. The WSBA provides
employees with paid sick leave, holidays, vacations, etc,

Although WSBA employees are not state employees, the WSBA pays the
employer's contribution into the State of Washington medical and dental plans. WSBA
employees are also required to participate in the Washingion State Public Employees’
Retirement System into which the WSBA pays the employer's contribution. And WSBA
employees may participate in the state deferred compensation program. A. 1994
memorandum from the Office of the Aftorney General noted that the WSBA participates
in the retirement and health care programs as a “political subdivision” and, as fo
participation in the deferred compensation program, “the most likely interpretation of the
pertinent statutes is that the WSBA employees are not state employees within the
meaning of RCW 41.04.250 and .260. Their eligibiiity, consistent with their eligibility for
other employee henefits, is that of an employee of a political subdivision.”

A State Bar Association v, State of Washingion, 125 Wn.2d 901, 907: 800 P.2d 1047 (1985)..



(3} The Extent of Government Involvement or Regulfation: As noted
above, the WSBA as a mandatory bar was originally established by legislation, but the
Supreme Court has made clsar that it has the sole and inherent authority fo regulate the
bar, which is done by court rules, See, e.g., GR 12.1, Washington State Bar
Association: Purposes.

(4) Whether the Entity was Created by Government: See above.

Records Disclosure: The WSBA bylaws include a lengthy article on records
disclosure and preservation. Attached is that portion of the bylaws with some proposed
amendments currently under consideration by the Board of Governors,

Conclusion: The fact that the WSBA performs some regulatory functions as an
arm of the Supreme Couit, but In most instances only with the direct approval of the
Court by enlry of court orders, receives no public funds, is gaverned by volunteers
elected to the Board of Goverors, and also functions as a professional trade
association, makes the WSBA different from most other judicial agencies listed in the
current draft of GR 31. It has its own bylaw on records disclosure which is conslstent
with the proposed amendments to GR 31. For these reasons, GR 31 should not be
made applicabie to the WSBA



XV, RECORDS DISCLOSURE & PRESERVATION

A, Given the important role of the attorney in society and the Bar’s singular authority

~ over the provision and providers of legal services, the Bar is committed to maintaining its
records in a manner that malces them as open and available to its members and the public
as is reasonably possible. Through such openness, the Bar intends to make information
available to the people of Washington that will allow them to become informed about
matters regarding the provision of legal services and other topics falhng under the Bar's
authonty

B. The Bar, in accordance with published rules, shall make available for its members
and/or public inspection and copying all Bar records, unless the record falls within. the
specific exemptions of these bylaws or ig made confidential by the Rules of Professional
Conduct, the Rules for Enforcement of Lawyer Conduct, the Admission to Practice
Rules, the Rules for Enforcement of Limited Practice Officer Conduct, GR 25, or any
other applicable statute or rule. To the extent required io prevent an unreasonable
invasion of personal privacy interests protected by these bylaws or the above-referenced
rules or statutes, the Bar shail delete identifying details in a manner consistent with those
tules when it malces available or publishes any Bar record; however, in each case, the
. jostification for the deletion shall be explained fully in writing,

1. The Bar shall establish, maintain, and make available for its members and/or
© public inspection and copying a statement of the actual per page cost or other
costs, if any, that it charges for providing photocopies of Bar records and a
statement of the factors and manner used to determine the actual per page cost or

other costs, if any.

2. No fee shall be charged for the inspection of Bar records. No fee shall be charged
for locating Bar records or documents and making them available for copying
unless the request entails a substantial use of staff time to locate and gather the
documents. In no event may the Bar charge a per page cost greater than an aciual
per page cost established by the Bar.

3. The Bar shall not distinguish among persons requesting records and snch persons
shall not be required to provide information as to the purpose for the request
except to establish whether inspection and copying would violate a statuie, court
order, ot rule which exempts or prohibits disclosure of specific information or
records fo certain persons. Bar facilities shall Be made available to any person for
the copying of Bar records except when and to the extent that this would
unreasonably disrupt the operations of the Bar. The Bar shall honor requests
received by mail for identifiable Bar records unless exempted by provisions of
these bylaws or other mles.

4. Bar records shall be available for 1nspect10n and copying during the customary
office hours of the Bar.

5. a&—The following are exenipt from public inspection and copying:



{1a) Personal information in files maintained for employees, appointecs, or
elected officials of the Bar to the extent that disclosure would violate their
right to privacy. :
(Zb)  Specific information, records, or documents relating fo lawyer or
Limited Practice Officer discipline that is not expressly classified as public
information or confidential information by court rule,
(3¢) Information revealing the identity of persons who have assisted a Bar
investigation or filed gnevances or complaints with the Bar, if disclosure
would endanger any person’s life, physical safety, or property.
(4d) Test questions, scoring keys, and other examination data used by the
Bar to administer a license, employment, or academic examination.
{5e¢) The contents of real estate appraisals made by the Bar relative to the
acquisition or sale of property, until the project or prospective sale is
abandoned or until such time as all of the property has been acquired or the
property to which the sale appraisal relates is sold, but in no event shalf
disclosure be denied for more than three years afier the appraisal.
(6f)  Valuable formulae, designs, drawings, and research data obtained by
the Bar within five years of the request for disclosure when disclosire would
produce private gain and loss to the Bar.
(#g) Preliminary or intra-Bar memoranda, notes, and e-mails, and other
documents in which recommendations or opinions are expressed or policies
formulated or recommended, except that a specific record shall not be exempt
when referenced during an open meeting or clted by the Bar in connection
with any of its actions,
(hY  Manuals, policies, and procedures, developed by Bar staff that are
directly related to the performance of investigatory, disciplinary, or regulatory
functions, except as may be specifically made public by court rule;
®)  Applications for employment with the Bar, including the names of
applicants, resumes, and other related materials submitted with respect to an
applicant,
(#8]) The residential addresses and residential telephone numbers of Bar
employees or voluateers which are held by the agency in personnel records,
employment or volunteer rosters, or mailing lists of employees or vohinteers.
(Hk} Information that identifies a person who, while a Bar employee:
(1a) Seeks advice, under an informal process established by the
Bar, in order to ascertain his or her rights in connection with a
potentially discriminatory or unfair employment practice; and
(2b) requests his or her identity or any identifying information
not be disclosed,
(32D Membership information; however
(1) status, business addresses, business telephones, facsimile numbers,
electronic mail addresses (unless the member has requested that it not
be made public), bar number, and dates of admission, shall not be
exempt, provided that, for reasons of personal security or other
compelling reason, the Executive Director may, on an annual basis,
approve the confidentiality of any such information; and




b

(2) age information may be used as a criterion for eligibility for
membership in a WSBA. division or section, but only when used in
conjunction with year of admission,

(Bm) Applications for admission to the Bar and related records;

{(#4n) Information which would identify bar examiners responsible for

wiiting and/or grading specific bar exam questions;

(350) Proceedings and records of the Board of Bar Examiners;

(#6p) Proceedings and records of the Law Clerk Board, including
information, records, or documents received of compiled that relate to any
application for admission to the Law Clerk program, or to the retention of any
current participant in the Law Cletk prograrm;

(#7q) Proceedings and records of the Practice of Law Board, including
information, records, or documents received or compiled regarding the
investigation, or potential investigation, of any mcldent or afleged incident of
the nnauthorized practice of law;

(18r) Proceedings and records of the Character and Fitness Board, including
information, records, or documents received or compiled that relate to any
application for admission, special admission, special licensing, or c¢hange of
membership status or class, except where those proceedings are specifically
made public by court rule; )
(#0g) Records relating to requests by members for ethics opinions to the
extent that they contain information identifying the member or a party to. the
inquiry,

(26f) Proceedings and records of the Judicial Recommendation Commlttee
(2tu) Records and proceedings of any Fee Arbitration Program, Mediation
Program, or other alternative dispute resolution program which may be
administered by the Bar,

(Z2v) Records and proceedings of the Personnel and Awards Comrmittees,
(23w) Records and proceedings of the Hearing Officer Selection Panel,
except as made public by the Panel;

(24x)  Persomnel records of Bar employees, whether perimanent,
tetnporary, or contract, except for information relating to compensation for job
classifications, verifying periods of employment or, when specifically
requesied, the Executive Director’s current annual compensation; and

(25y) Any other documents or reccords made confidential by statute, court
role, or court order,

The above exempted information will be redacted from the specific records
sought. Statfistical information not descriptive of any readily identifiable
person or persons will be disclosed.

Responses to requests for Bar records shall be made promptly by the Bar. In
acknowledging receipt of a records request that is unclear, the Bar may ask the
requestor to clarify what information the requestor is seeking. If the requestor
fails to clarify the request, the Bar need not respond to it. Denials of requests
must be accompanied by a writien statement of the specific reasans therefor.

Whenever the Executive Director concludes that a Bar record is exempt from
disclosure and denies a person opportunity to inspect or copy such record for that



reason, the person may appeal that decision to the Board of Governors. The
Board of Governors shall provide the person with its written opinion on whether
the record is exempt. '

The disclosure of information under this section should not violate an individual’s
right to privacy by amounting to a disclosure of information abouf that person that’
1} would be highly offensive to a reasonable person, or 2) is not of legitimate
concern to the public,

Nothing in this section shall be construed to require publication in the Washington
Administrative Code or the maintenance of indexes of records.
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To:  Board of Judicial Administration
Date: September 13, 2010
Re:  Protection of record subject interests in records requests

When public records, including judicial administrative records, contain personal
information about individuals, there are three partics with potential interests in those
records; a member of the public who requests the records, the agency that controls the
records, and the subject of the records. In some cases the interests of two or more
parties may be allied, but in other cases each party has its own distinct interests,

The Public Records Act (PRA), Chapter 42.56 RCW, recognizes cach of these
interests. Tt is, of course, focused on the interests of a requester, since the entire
purpose of the PRA is to effectuate a right of public access to public records. It
recognizes the interests of the agency both by ensuring that access procedures do not
impede the efficient operations of the agency, and by exempting certain types of
information when disclosure of that information would interfere with the agency’s
work. The interests of record subjects are most clearly recognized in the varioty of
exemptions from puoblic disclosure for various types of personal information,

The proposed changes to GR 31 largely mimic the PRA in this regard, recognizing
the three different interests. Similarly, the procedures for requesters and judicial
agencies to enforce their rights are much the same under the proposed rule as the
PRA, including the initial apency determination, an intra-agency appeal, an
arbitration process, and review by the cowts, (Arbitration is a new addition; the PRA
does not currently provide for arbitration, but there have been legislative proposals to
add arbitration to the PRA as well,)

There is one area, however, in which the proposed rule falls short: providing a
procedure for subjects of records to enforce their rights. There is no procedure for a
subject to find ont their records have been requested, and no opportunity for a subject
to present his or her interests even if the subject does discover a request-has occurred.
The PRA, in contrast, allows agencies to notify subjects, RCW 42,56,520 and .540,
and allows a subject to move for an injunction against disclosure, RCW 42.56.540,

We believe that similar procedures should be incorporated in the draft rule. Without
those procedures, record subjects can only hope that judicial agencies will defend
their interests. Considering that judicial agencies face potential liability (in the form
of attorney fees and costs) for nondisclosure, and face no penaliy whatever for
disclosing records, it may be a slim hope indeed. This is especially irue when the
personal information requested falls into a grey area, where reasonable people may
disagree about whether the information is covered by one of the exemptions from
disclosure. ' :



We therefore suggest the following additions to the proposed rule:

Sec. (D2XNAXT) NOTICE TO RECORD SUBJECTS, Unless otherwise
required or prohibited by law, a judicial agency has the option of notifying
persons named in the record or to whom a record specifically pertains, that
release of a record has been requested.

Sec. (D(2)(B)(6) RIGHTS OF RECORD SUBJECTS. A person who is named
in a requested record, or to whom the record specifically pertains, has a right,
but not an obligation, to initiate review of an agency decision to disclose the
requested record under sections (H)(2)(B)(3)-(5), or to participate as a patty in
any review initiated by a requester under sections (£}(2)(B)(3)-(5). If either the
record subject or the record requester objects to alternative review under
section (D(2)(B)(4), such aliernative review shall not be available,

Thank you for your consideration of this additional language to protect the interests
of record subjecis. '

Sincerely,

bpug Ml

Doug Klander
Privacy Counsel
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To:  Board of Judicial Administration
Date: September 14, 2010
Re;  Protection of privacy in records requests

The American Civil Liberties Union of Washington (ACLU) welcomes this
opporiunity fo comment on privacy provisions in the proposed amendments to GR 31.
We are a statewide, non-partisan, non-profit organization with over 20,000 members,
dedicated to the preservation and defense of constitutional and civil liberties. One of
those civil liberties is the right of access to information about our goverument,
necessary to allow public oversight of government workings. Another civil liberty is
the right o personal privacy, and the right to control the dissemination of information
about one’s private life. The ACLU has advanced both of these libertics, participating
in numerous cases involving the Public Records Act (PRA) as amicus curiae, as
counsel to parties, and as a party itself. In addition to litigation, the ACLU has
participated in legislative and rule-making procedures surrounding access to a wide
varicty of public records.

Most of the time there is no conflict between these liberties. Indeed, open access o
government documents is necessary to ensure that the government respects the
privacy guaranteed to and demanded by its constituents, When government maintains
personal information, however, disclosure of that information may violate
individuals® privacy. When the PRA was passed by initiative in 1972, the voters
specifically stated that the purpose was to assure “full access to information
concerning the conduct of government” and that access must be “mindful of the right
of individuals to privacy.” By this reasoning, personal information that does not
advance the oversight of government conduct should not be disclosed to the public.

The Washington Supreme Court properly recognized this close to 25 years ago, and
established a balancing test for personal information, permiiiing nondisclosure of
public records if the privacy interest in those records outweighs the public interest in
disclosure, In re Rosier, 105 Wn.2d 606, 717 P.2d 1353 (1986). This tesi is sunilar to
those prescribed by the Court for determining whether court proceedings and records
should be available to the public. Cowles Publishing Co. v. Murphy, 96 Wn.2d 384,
637 P.2d 966 (1981); Seatile Times v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1982).

Regretiably, the Legistature chose to amend the PRA n response to Rosier, and
eliminated both the generalized privacy exemption and the balancing test used to
evaluate privacy interests. Laws of 1987, ch. 403 (now codified as RCW 42.56.050).
Tt is quite possible that this legislative amendment hag contributed to the proliferation
of exemptions added to the PRA over the past 25 years—since there is no longer a
generalized privacy exemption, the Legislature has been forced to regularly add
specific exemptions when it becomes aware of new types of personal informalion
maintained in public records.



Protection of personal privacy has thus become a cumbersome and haphazard
process. In order for the Legistature to act to protect personal information, it must

_first leamn that such information exists in public records, which typically happens only
when some individual, agency, or advocacy organization is successful in catching the
Legislature’s attention.! And, of course, even when the Legislature is aware of the
existence of personal information (and the need to protect if), passage of a bill is
subject to the vagaries of politics and competing priorities. The result is that it may be
years before any particular personal information is protected, quite often long after
such information has been released to a requester and the damage has already been
done. :

The ACLU therefore urges the judicial system not to follow the example of the
current PRA with respect to privacy as it considers adoption of a rule governing
access to judicial administrative records. Instead, the rule should recognize the
privacy-protective spirit of the original initiative enacted by the people, and follow
the judicial tradition of balancing privacy interests against the public interest in
disclosure. Tt must be remembered that “the basic purpose and policy of [public
access to records] is to allow public scrutiny of government, rather than to promote
scrutiny of particular individuals who are unvelated to any governmental operation,”
Rosier, 105 Wn.2d at 611.

There arc at least two ways the proposed rule could incorporate a balancing test for
personal information, Language could be added to section (F)(1)(A), to ensure that the
redaction provision is a substantive provision rather than merely procedural. A better
sohution, however would be the creation of a new subsection in section (£)(1 We
suggest the following language:

PROTECTION OF PERSONAL PRIVACY . The basic purpose and policy of
public access to judicial agency administrative records is to allow public
serutiny of government, rather than to promote scrutiny of particular
individuals who are unrelated to any governmental operation, Consistent with
Article 1, Section 7 of the Washington State Constitution, and in order fo
protect personal privacy, a judicial agency need not allow access to
information in administrative records when the personal privacy inferest in
that information outweighs the public interest in disclosure, whether or not the
information is explicitly covered by an exemption in paragraphs (A) and (B)
above, Consistent with paragraph (A), access must be provided to the
remaining portions of the administrative records, with only as much
iformation deleted as is necessary to protect personal privacy.

Adoption of such a provision would ensure that personal privacy remains protected
even when the need arises for new personal informaiion to be collecied or maintained
by a judicial agency. And it would avoid the need for frequent updating of the court

! There is no proactive mechanism for the Legislature to discover what personal information is held by
government agencies and deterniine whether that information should be protected from public
disclosure, The Legislature has so far declined to order a survey of personal information in sfate-hetd
tecords, Ict alone in records held by local governments. See, e.g., Senate Bill 5869 {2007).



rule, which tnvolves a process even more cumbersome fhan legislative amendments
to the PRA.

Thank you for your consideration of this additional language to protect the privacy
interests of record subjects.

Sincerely,

).y Wl

Doug Klunder
Privacy Counsel
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Bates, Charles

From: BJA Public Records Act Work Group [BJAPRA@LISTSERV.COURTS.WA.GOV] on behalf of
Marii Maxwall [maxwellm@CO. THURSTON.WA. US]

Sent: Tuesday, September 14, 2010 3:12 PM

To: BJAPRA®@LISTSERV. COURTS WA.GOV

Subject: [BJAPRA]

Ladies and Gentlemen:

I continue to have concerns about the burden this rule change will have on the lirnited and general jurisdiction courts -
especially. small courts where there is only one judge and the ‘administrator' is likely to be the court reporter. 1 am most
troubled that we cannot follow other states and exempt judicial officer and employee communications, particularly intra-
court e-mail. I foresee misuse of the rule to intimidate judicial officers and employees. I wonder what will happen in
small jurisdictions when a judge is trying a case and a party or parties start PRA requests - will the judicial officer have
to recuse? Lastly, this will be a significant financial hardship for already underfunded courts.

Marti Maxwell, Administrator

Superior Gourt of Washington
For Thurston County

2000 Lakeridge Drive SW

Olympia, WA 98502

Confidentiality Statement
This message may contain information that is conf:dentlal per RCW 13.50.050 and/or 42 CFR, Part 2, H this message

was sent to you in error, any use, or disclosure or disiribution of the contents is prohibited. If you receive this message in
error, please contact me at the above e-mail address and delete this message without printing, copying, or forwarding to

‘third parties.
"This ¢-mail has been seni to everyonc in the RIAPRA @ LISTSERV.COURTS.WA.GOV mailing list. To reply
to the sender, click Reply. To reply to the sender and the mailing list, click Reply All.

You can remove yourself from this mnailing list at any time by sending a "SIGNOFF BJAPRA" command to
LISTSERV @LISTSERYV.COURTS. WA .GOV.
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OBJECTIONS & DISSENT TO PROPOSED REVISIONS
(Sept. 10, 2010) TO GR 31

Board for Judicial Administration
Public Records Act Work Group

By Allied Daily Newspapers of Washington

The purpose of this brief report is to articulate several of the major concerns of Allied
Daily Newspaper of Washington (ADNW) In regards to the proposed revisions to GR 31, and to
explain the general reasoning of several of its additions to those revisions provided to the Work
Group on September 13, 2010. In doing so, ADNW first acknowledges that the vast majority of
the Work Group’s proposed revisions are to the public’s benefit. Specifically, this is because
many of the additions are reflective of the fact that Article |, Section 10 of the Washington State
Constitution provides the constitutional basis for broad access to ali aspects of judicial
administration, and that such access should not be limited absent compelling and averriding
interests to the counter. ADNW particularly approves of the proposed procedural mechanisms
for seeking review of a judicial agency’s decision to deny access to requested administrative
records, including the multiple alternate avenues for seeking such review, and the substantive
requirements placed upon judicial agencies to jusfify any assertion of an exemption or
prohibition on disclosure.

However, there are several areas in which ADNW disagrees with the proposed revisions,
most of which are already articulated in the ADNW’s edited version of the Work Group's
September 10, 2010 revisions provided on September 13, 2010, and seeks here to elaborate on
the content of those comments,

A. Anrticle |, Section 10

Because they color and guide the entirety of GR 31 and the proposed revisions, some of
the fundamental principles of Article 1, Section 10 of the Washington State Constitution, should
be articulated as a threshold matter.

Under Article |, Section 10 of the Washington State Constitution, “[}Justice in all cases
shall be administered openly.” This provision Is mandatory. State v. Duckett, 141 Wn, App.
797, 804, 173 P.3d 948 (2007} {(citation omitted). The provision has been interpreted to mean
that the public and the press have a right of access to judicial proceedings and court
documents—in both civil and criminal cases. Dreiling v. Jain, 151 Wn.2d 900, 908, 915, 93 P.3d
861 (2004) (“[T]he policy reasons for granting public access to criminal proceedings apply to
civil cases as well.... These policies relate to the public's right to monitor the functioning of our

1



courts, thereby insuring quality, honesty and respect for our legal system.”) (citation omitted);
see also ADNW v, Eikenberry, 121 Wn,2d 205, 211, 848 P.2d 1258 {1993} {affirming that “it is
the right of the people to access open courts where they may freely observe the administration
of civil and criminal justice”); see also Federated Publ'n Inc. v. Kurtz, 94 Wn.2d 51, 60, 615 P.2d
440 {1980) (Article |, Section 10 applies to all judicial proceedings).

The strong policy and rationale behind the public’s constitutional right to open court
proceedings and records has been repeatedly recognized by the Washington and United States
Supreme Courts. The United States Supreme Court articulated the general policy behind
keeping courts open: '

The value of openness lies in the fact that people not actually attending trials can
have confidence that standards of fairness are being observed; the sure
knowledge that anyone is free to attend gives assurance that established
procedures are being followed and that deviations will become known.
Openness thus enhances both the basic fairness of the criminal trial and the
appearance of fairness so essential to public confidence in the system.

Press-Entérprise Co. v. Superior Court, 464 1.5, 501, 508 (1984) (“Press-Enterprise |”) {cltation
omitted); see also Richmond Newspapers, Inc. v. Virginia, 448 U.5. 555, 604 (1980} (Blackmun,
1., concurring) {“[Tlhe- public has an intense need and a deserved need to know about the
administration of justice in general; about the prosecution of local crimes in particular; about
the conduct of the judge, the prosecutor, defense counsel, other public servants, and all the
actors in the judicial areng....”} {emphasis added) (citation omitted). Further, absence of public
scrutiny “breed[s] suspicion of prejudice and arbitrariness, which in turn spawns disrespect for
the law[.]” Id. at 595 (Brennan, 1., concurring). This policy has been echoed by the Washington
State Supreme Court:

The open operation of our courts is of utmost public importance, Justice must
be conducted openly to foster the public’s understanding and trust in our
judicial system and to give judges the check of public scrutiny. Secrecy fosters
mistrust. This openness is a vital part of our constitution and our history. The
right of the public, including the press, to access trials and court records may be
limited only to protect significant interests and any limitation must be carefully
considered and specifically justified.

Dreiling, 151 Wn.2d at 903-04; see also Federated Publication, 94 Wn.2d at 66 {“[T]he judiciary
must preserve the public right of access to proceedings to the maximum extent possible.”)
{Utter, C.J., concurring and dissenting).




B. - Policy and Purpose of GR 31

In ADNW's comments accompanying its proposed revisions to the September 10, 2010
version of the revised GR 31, it hoted that it is essential that the policy and purpose provision of
GR 31 explicitly articulate the text of Article |, Section 10, and the scope of Section 10's
protections of the public’s right to access all judicial records. Most important, it must be noted
within the revised GR 31 that the public’s constitutional protections to its right to access extend
beyond only case records held by an acﬁual court, see above, but also to all the administration
records of those judicial agencies.

There is a dearth of case law within Washington regarding the scope of the prior GR 31,
and the vast majority of cases discussing the scope of Article |, Section 10 is relegated to
discussing sealing court records and keeping court proceedings open under the five-part test
established in Seattle Times v. Ishikawa, 97 Wn.2d 30, 37, 640 P.2d 716 (1982). Because of
this, it is imperative that the purpose of policy section of the revised GR 31 clearly articulates
that the rule is simply the mechanism by which the public can assert its constitutional interest
in accessing Judicial records, that the rule itself is not the source of this right to access, and that
the scope of the public’s interest in the judicial process is not limited to only case records.

The language of Article 1, Section 10 specifically refers to the *administration of justice”,
and there is no indication from case law or other interpretation of the provision that the pubiic'
does not have a constitutional interest in accessing the entirety of the judicial process as a
genetal principle—which necessarily implicates the dozens of judicial agencies that serve their
respective roles in allowing this process to function. See Cowles Publ’g. Co. v. Murphy, 36
Whn.2d 584, 637 P.2d 966 (1981) (“Although the informed public concept is generally associated
with the legislative and executive branches, it is equally true of those involved in the judicial
process.”). All of the judicial agencies articulated in the revised GR 31, are all publicly—ﬂhanced,
or require mandatory dues or fees, and are all instrumental in their own way to the judicial
process in general—that a judicial agency is not a court should not be dispositive as 1o the
extent to which the public can monitor the activities of agency it subsidizes, even through
statutorily created mandatory membership.

C, Incorporation of PRA Principles

While ADNW believes that the incorporation of certain aspects of the Public Records Act
{(“PRA”}, ch. 42,56 RCW, is crucial to the proposed revisions to GR 31, particularly in regards to
informing the procedural aspects of the judicial review section, it must be noted that it has
concerns that the limitations of the PRA will inappropriately be applied to the public’s
constitutionat right of access to judicial records.



Many of ADNW’s comments specifically add provisions of the PRA or adopt applicable
provisions from the PRA’s Model Rules; see WAC 44-14. In reality, many of the requirements
placed upon agencies under the PRA translate directly to help ensure the public’s constitutional
access to records under GR 31, such as the narrow interpretation of exemptions, the policy of
broad disclosure, the placing of the burden on the agency to justify any withholding or
redaction of requested judicial records, the requirement on agencies to provide timely and
written notice to réquestors where appropriate, and the requirement that agencies give explicit
reasons for the actions it takes, elc.

As indicated by ADNW’s suggested additions to subsection {f){2), the most important
area in which the PRA, particularly its Model Rules, provides substantive guidance to the
proposed GR 31 is in the provisions articulating the public’s access to the administrative records
retained by a given judicial agency. Specifically, in the “substantive response” section regarding
how a judicial agency is to respond to a request for administrative judicial records, multiple
provisions from ithe Model Rules are appropriate for incorporation to guide both requestors
and also judicial agencies. ADNW’s proposed additions reflect this fact.

This ts especially important in this instance because of the aforementioned dearth of
case law {which will be even more bereft in the years following these revisions to GR 31) and
also because of the ambiguity within the PRA itself as to how particular provisions apply’in
practice; in other words, without the guidance of the Model Rules, there are several issues that
would otherwise be unaddressed in total. In the interest of expediting the public’s access to
such records, and in the interest of avoiding litigation that would be both needless and costly to
everyone, it would serve all parties best by including as much guidance as feasibly possible
within the provisions themselves to avoid any ambiguity.” ADNW anticipates that the vast
majority of its proposed additions on this issue will not be considered controversial, such as the
requirement that the agency make an “objectively reasonable” search for the requested
records, or that the judicial agency provide electronic judicial records in electronic format if so
requested, or to what extent a judicial agency may charge a requestor for the copying of the
records they retain. There is no discernable justification to deviate from the PRA and Its
attendant interpretations on these topics, especially when many are designed to benefit both
the requestor and the agency.

1 This need for clarity is addressed throughout ADNW's commants to the proposed revision of GR 31, and not only
in the section addressed in the text. Avoiding ambiguity is of paramount importance in the drafting of any rule or
statute, and using plain and specific language will best facilitate the will of the rule-making body in adopting the
rule or statute. See, e.g, Wash, State Dept. of Ecology v. Campbell & Gwinn, L,L.C., 146 Wn.2d 1, 9-10, 43 P.3d 4
{2002) (when the language within statutes is plain and unambiguous, it must be presumed that the language
within them reflects the intent of the Legislature).




In fact, several of the proposed revisions provided by ADNW tend to favor the interests
of judicial agencies, including the propased addition allowing the agency to abandon the
records request if the requestor fails to clarify or fails to timely inspect the responsive records
on the specified date(s). Such provisions, adapted from corollary provisions within the PRA and
its Model Rules, are reflective that requestors too have some minimal obligations in seeking
their records, and to the greatest extent possible, that judicial agency resources will not be
wasted in responding to a requestor that has been less than diligent in accessing their records.

However, any revised rule must acknowledge that there is a crucial distinction between
the basis for GR 31 and the PRA. Language within the revised GR 31 must be unambiguous that
the public’s right of access to judicial records is constitutional in nature, and therefore
necessarily broader in scope and more protected than the public’s statutory right to access
agency records under the PRA. As it stands now, the praposed revisions have a clause
indicating that the PRA may be used as non-binding guidance in interpreting GR 31, which
makes sense in most circumstances.

More problematic is the proposed provision {struck by ADNW) that incorporates all of
the PRA’s exemptions and prohibitions into the new GR 31. Automatic incorporation of all the
PRA’s exemptions, which the Legislature specifically adopted as to agency public records and
not judicial records, is inappropriate and premature here. There must be a distinction made
within GR 31 between using the PRA as guidance {i.e., the fact that a category of record or
information is exempt under the PRA may be persuasive evidence that access may be limited or
denied under GR 31) and automatically adopting each of the over 300 exemptions and
prohibitions either written or incorporated into the PRA.

In other words, the express exemptions already listed in the proposed GR31 asto -
judicial administrative records, and the generally—applicable exemptions for personal identifying
information, should he sufficient until and unless the Supreme Court modifies GR 3ito
expressly incorporate more exemptions, or all of the PRA’s exemptions, At this point, it would
be premature and inconsistent with Article 1, Section 10’s presumption of openness to judicial
records to presume that all of the PRA’s exemptions should be adopted without further debate
and reasoned analysis from the proper deciding body.

D.  “Common Law Balancing Test”

One of the more troubling additions to the proposed revisions 1o GR 31 s the suggested
implementation of the “common law balancing test” in deciding the application of exemptions
to administrative judicial agency records. First of all, the “common law” route of access
described in éowles Publ’g v. Murphy, 96 Wn.2d 584, 637 P.2d 966 (1981} and later in Beuhler
v. Small, 115 Wn. App. 914, 64 P.3d 78 {2003) is separate from that afforded by Article |,



Section 10—both of those cases clearly distinguish between the two. As recognized in federal
cases cited in Cowles, the “common law” right of access is largely derived from the First
Amendment to the U.S. Constitution, and not the law that actually controls these issues in
Washington, which is ungquestionably more broad. See Cowles Publ’g., 96 Wn.2d at 588 (citing
Nixon v. Warner Communications, Inc., 435 U.S, 589, 98 5.Ct. 1306, 55 L.Ed.2d 570 {1978})).

Moreover, reliance on the ambiguous “safety and weli-being” dicta from Cowles is
further made inapplicable here because the Court was specifically discussing how disclosure of
the disputed criminal records {including search warrants and affidavits from witnesses} “may
discourage informants from providing information out of fear for their safety and well-being.”
96 Wn.2d at 590. In other words, the language from Cowles was not establishing any kind of
substantive balancing test, but was instead articulating several general reasons against
disclosure in a scenario similar to the one before it-—reasons that are now subsumed under the
five-part constitutional test from Ishikawa, decided two years after Cowles. Related to this
point, ADNW has adapted language from the Ishikawa test {“serious and imminent” risk} into
the privacy consideration under the “right of access” section for the administrative records held
by judicial agencies. Further, the Court in Cowles was discussing a specific category of records
that obviously carry a higher inherent risk of putting an individual in physical danger if released

“In an unredacted form—such a prasumption is not present with the vast majority of the
administrative judicial agency records to which this “balancing test” would apply.2 Additionally,
the “balancing test” from Cowles is worded very ambiguously, carrying with it a risk of
swallowing the presumption of openness if adopted, and it seeks to protect things explicitly
addressed in other sections of the revised GR 31-—this makes adoption of the rule not only

inappropriate, but also superfluous.

There is thus no hasis in law to adopt as a “balancing test” the dicta from Cowles, which
was not applied in that case as a test of any kind, was later supplanted by Ishikawa, and
addressed a category of records covered by different standards than the judicial agency
administrative records addressed in the revised GR 31.

ADNW hopes that this report has provided some guidance and explanation for most of
the comments it made to the proposed revision of GR 31, Again, many of the proposed
additions are deserving of praise, and will provide additional mechanisms to help ensure the
public’s constitutional right to access Judiclal records if implemented.

2 ADNW notes also that the case records at issue in Cowles were ordered disclosed. See Cowles Publ'g, 96 Wn.2d
at 590 (“The public's interest in an open legal process convinces us that our judicial process is best served by
ordering that these records should be available to the public.”).
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DRAFT
SEPTEMBER 10, 2010

The mosi recent changes, which incorporate the work group’s decisions from the
September 8 meeting, are shown In 3 blue font.

Shown in yellow highlighting are two issues
that the work group still needs to address via the listserv:
« the commen law test on pages 9 and 11, and

» a new proposal frem the Bar for an exemplion on page 1.

'GR 31 ACCESS TO €GURT JUDICIAL RECORDS

(a) Policy and Purpose. it is the polley of the eowrts jugiciary to facilitate access (0 epurt
judicial records as provided by Aarticle I, Ssection 10 of the Washington State Constitution,
ﬂhlch mandg@ that "[{]ustice in es be inistered Iy“. This policy applies to both

trict enforcement of this policy is funda al to ensuying qualit

honesty, and respect for all aspects of the h‘ud';ciagd. Access to eedtt judicial records is not - ‘[P smment [AL]; This sentence.ls a parapheasing

; i quoted] 1 iling v. Jain; 151 Win.2d
absolute and shall be consistent with reasonable expectations of personal privacy as provided by 303,9;5, ggnf‘a'zﬂﬁs:[??auﬁ'(lia:m ‘omitted). i
article 1, section 7 of the Washington State Constitution, -Rrestrictions derived fromin statutes

and ictionsla-c rul all atso apply-+ vired-fer-theintegriby-efdadiclal

ggﬁlﬂgftlfﬁg!ggﬁ These restrictions and the axemptions described herein shall be narrowly | Commant [A2]F "[]]helntegrlty" langaie wis :
: i . Htriick hecayse such an ambi) taterheit invite

construed, with the burden on the judicial agency to demonstrate that any such restriction or anexgetion that ma,?swau:f:;::sa:nm:ma .es

N o ) ki C
restriction on access ko a Judicial record is inapplicable ko the extent that the exempt ok derived from the Public Records Act at REW .

restricted Information may be Fredacted. Access shsll not unduly burden the business of the = Com [A4]: As‘defmmth“xp,,dt

s e _exemptiogng legardhgl:l!l'taln categories of ]u&%r.la!
€eures judiciary. detords; the orily gnnemlly appicable réstrictions
that for private i::lentlfwng information--using the .
PRA’S Tanguaga from ROW-42,56,21011) 15 -

exemption justifies any inffingement op the access to judicial kecordﬁ. aad Any exemption or - “Commem: [A31: This, langusge was largely

= M f i .
[COMMENT: The work group expanded this provision so that it agghe; to aif ‘BppropFlatis o claify st the presenco of Sich
iudfcial records {nof only case records) and alt fugicial agencles (not fust courts). | " ideniltying.information vannuhustrry atotal denlal

“{o.access.

(b)) Scope. This rule governs fhe rfght of public access to judicial records, including case
records, and_must be read within the context of Article ¥, Sectlon 30 of the Washington State rcummant TAST: teshoulit be roade dea ot

~
k;ongt‘;utind. This rule applies to afl esurt judicial racords, regardless of the physical form of the -~ | Arlicle], Séctian 30sipalicy s the undetlying
pﬂnclple ta the-accessta-alljudiclal retords and’

eanrt record, the method of recording the eswit record or the method of storage of the eewrt | court praceedings.
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record. Administrativerecords-are-nobwithin-the-scope-of-thistule: Court Case records are

| further governed by GR 15 and GR 23], . - - CommentTAGR: Avefsrenceto GR 1515
OMMENT: _Th roup exoand s provision so that If a, necassaryJor clarly's saka.

fudicial records, not just case records. |

{c} Anplication of Rule.

.. -~ 7| Comment [A7]:-Thelist of judicial gancies was
moved Inta the “Definition” seetion, at part ),
A, .sineeany list of judiciel agencies in the-“Application” :
B. sediion could be read ta ha extllsive, as opposed to :
.a non:exclusfive listof examples, .

C.

D.

E.

F.

G.

H.

1,

1.

K.

L.

M.

N.

0.

P.

Q.

R.

S.

T.

u.

V.




{2} Thig rule applies to all judicial agencles, ]
{#3(3) ____This rule does not apply to the Commission on Judigial Conduct. The Commission
is encouraged to incosporate any of the provisions in this rule as It deemns lappropriatd, . - | Commant [AB): This provision shouid include
-reference to WAC 292-10-020, which statesin part,

MME_NT: e f:omm.rssla 3 diclal Conduct is m_Jt pverne by a - All Commission public récards are déemei tobe
ourt. The commisston Has a heightened i for tnaintaining avajlable for piblicinspection and copying purstant

independence from cowrts. It would be inappropriate to dictaie ta the to thede rules, except as otherwlse providad by

commission jts policies uhiic record: RCW 2.64.111 and 42.12:310.%

{334) A judicial officer is not an agency. Record requests shall be directed {p the

desligna ublic records officer he judici . .

TCOMMENT: This provision protects judges and cowrt commissioners fiom
having to respond personally o public records requests. Records requests
fe. fo the court’s public records officer.
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{(435) __ A person or entity contrack by & judicia ith the storage and  _ - - - Comment[A9]: “Entrusted” Implies » delegation
. . . of powaer ar authority, when [n reality these third
atntenance of its i¢ feco ether park of a cial agency or a third party, Is ‘pa?;ésare's]',n;,,:c:f{hamdmbe:‘;u,ms'bod,és_ ]

{orthe public recards-of a judlcis| entity.

not a judi . erson ot enlj not res 0 are for_agcess to
jcial records ent expres itten aythorl om the judici BNCY, OF Sepa
authority in rule or statpte to grant access to the documenits.
[COMMENT: Judicial e-mails and other docurnents sometimas

reside on IT servers, some are in off-site physical starage facilities.
This provision prohibits an entity that operates the 1T server from

isclosing judiclal records.  The entify is merely a bajlee, holdin
the records gn behalf of the judicial agency, rather than an owner
of the records havipg ndependent authority to release thent.

imilarly, if @ rt puts its pager records in e with angther

! har ent| disclose the records. In either

gnstance, it Is the judicial agency that needs to make the decision
as to releasing the records.  The records requsest needs to be
addressed by the judicial agency’s public records officer, not by the
person or entity having control over the IT seiver or the storage
area. _On the other hand, if the judiclal agency archives its records
with the state archivist, relinquishing its own authority as tn

disposition of the records, the archivist would have separafe
statutory avthority to disclose the records,

{e} (d) Definitions.
{1) “Access” means the abllity to view or obtain a copy of a eeurt judicial record.

(2} *administrative record” means any-recerd-pertaining-to-the-manegementsapervision-or
eiaistration-of the‘jUdIEia branet ¥ i |elading GRY-EOU Er bad ér B-Eamt iEtee'aP?Bi“Eed_b'y
erunderthe direction-afany-covrt-or other-entity-within-the judicial- branch-or the-officeof
any-county-elerk: any public record created by ar maintained by a judicial agency or
subgroup of a judiclal agency and related to the manggement, sugervision, or administrafion

of the agency.
COMMENT: The Public Re. 's Work Grotp has developed s list of cateqories of
records maintained by judicial agencies, The list Js annotated with the Work Group’s

expectation of whether such recorrds are subject to disclosure, The fist Is found as an
appendix fo the work groun’s report, It Is infended for lllustrative purposes only. ]

(3} "Bulk distribution” means distribution of all, or a significant subset, of the information in
eourt case records, as is and without modification.

{4} "Geurt Case record” includes, but (s not limited to: (I} Any decument, information,

exhibit, or other thing that is malntained by a court in connectlon with a judiclal proceeding,

and (ii) Any index, calendar, docket, register of actions, official record of the proceedings, -

order, decree, judgment, minute, and any information in a case management system created
4



or prepared by the court that Js related to a judicial proceeding. Gourt Case record does not

administrative records as defin d of this section; ¢ s o s as defin
{5)a) of this section; or information gathered, maintained, or stored by a government
agency or other entity to which the court has access but which is not entered into the record.

£536).__ (a) "Chambers record” means any. writing that |s created by or mafntained by any

judicial officer or chambers staff, and is maintained solely within the judiclat
officer’s chamberskantrol, whether directly related to a jetat judicial nroceeding or _--‘{Cqm'ﬁ_eﬁt [AL0]: Clarity was nesded ta ensure ]
. : ! that this, definition is extremely revrow,
gther chambers activitiee, and whether ohysically stored utside of lchamberd, _ i ?’ = 'n,m‘ e'?”na'fow =
- - j i K T 1 Comimetit [AL1]: The rule needs to make clear -
“Chambers staff* means a judicial officer's law derk, judiclal intern, judieial extern, and thgt the reéords need to be uniformly under the

R e power of the chambers, but do not nesd to be
any other staff that when providestng support directly to athe judicial officer at chambers. phwsicaly losated within a judicial officer’s

champerstotie considared “chambers records?”

h) Chambers records are not public records. Case records and administraijve recor fe]

not become chambers records merely because they are In the ppssassion or custody of a
judicial officer or the staff of that officer's chambers. Records that would otherwise be
subject to disclosure as admint ive reto y ol fmimune from_puhlic disclosurg b
reason of being placed solely under the conkrol of a judicial officer or the staff of that
ofﬁce?’g chambers,

[COMMENT: Agccess to chambers records couid necessitate a judicial officer having
to review all records (o protect against disclosing case sepsitive Information or -
other information that would intrude on the independence of fudicial decision
making,_This would effactively make the judicial officer a8 de facto public records
officer and could qreatly interfere with judicial funciions. Records may remain
under chambers controf even though they are phvsically stored elsewhere.
However, records that are otherwise subject to disclosure should not be aflowed
fo_be_moved inte chambers control as a means of avoiding disclosure.

£5} (6} “Criminal justice agencies” are government agencies that perform criminal justice
functions pursuant ko statute or executive order and that allocate a substantial part of their

annual budget to those functions.

{6} (7) “Dissemination contract” means an agreement hetween a esurt case record provider
and any person or entity, except a Washington State court (Supreme Court, court of appeals,
superior court, district court or municipal court), that is provided eewtt case records. The
essential elements of a dissemination contract shafl be promulgated by the JIS Committee.



{73 (8) “ludicial Infermatlon System (JIS) Committee” Js the commiittee with oversight of the
statewide judicial information system. The judicial information system is the automated,
ceniralized, statewtde informatfon system that serves the state courts.

{S}Lﬂl“Judgé” means a judlcial officer as defined in the Code of Judicial Conduct (CIC)
Application of the Code of Judicial Conduct Section {A).

board, col Ission, or other simitar entity that is that serves an administrative function

for a court, A task force, commitiee, work group, or sub-aroup created by a court or,

wnll likely: -medify this genersl definition, this

. - Comment [A12]: Athaugh the Supram Court |
definition shouid ba suffldent.

GG,  Gender and Justice Commission;
HH. M

00. Bench Bar Press Committes:
PP. Jﬁgmm—mwp;‘&m_nm@g




- - . Comrrent [Aﬁ] This iuas for clarification that
the ryle applies fo Munltsipa! and Dlstr!atcuuns as

“well;
YY, cial entlties that are oy or serve as a functional
uivalas me - — =] Comment [A143: Thisincorparates the'lariguage
Arom Telford v. Tlwrston County.Bd. af Commi'rs,

95'Wh. Kpp, ;49,,974.&2:!_.&55 [1,95:1), .

waork qroups ._This

includes the subgroups of entities that serve as the ciional eguivalent of a judicial

agency.

{9} {10) *Public” includes an individual, partnership, jeoint venture, public or private
corporation, assodation, federal, state, or local governimental entity or agency, however
constituted, or any other organization or group of persons, however organized.



£103 (11) “Public purpose agency” means governmental agencles Included in the definition of
I “agency” in RCW 42,17.020{2) and other non-profit organizations whose principal functien is
to provide services to the public.

12) “Public record” | BS any w 1] ecords, ¢ Ining information
elating to t nd f governine ny governmenta roprietar
ction owned or retained ny judiclal age ardless of physica

o or chara stics. A public recard may be considered “used” by the judicial agency
even if it does not sically possess Ehe recerd. Electronic recerds may he public records,
including the metadata of such electronic public kecords, e 1 Cammiment [A15]: These addliions to the }

definfrloncof “public record* are based on PitAcase
Jadrand the Modalfules, and are not controversial,

COMMENT: The definitlon Is adapted from the Public Recgrds Act. The
work group added the exception for chambers records, for consistency
with other paris of the proposed rite. |

13) “Writing” mean dwritin ewriting, pri shotostati hotagranhing, and
every other means of recording any forin gf communication o represaentation inclyding, but
nof Jimited to, tetters, words, pictures, sounds, ar symbols, or combination thereof, and all
papers, maps, magnetic or paper tapes, photegraphic films and prints, mietion picture, film
and video yecordings, maanetic or punched cards, discs, drums, diskettes, sound recordings,

and other documents including existing data complliatio ich Information may be
obtained or franslated. An email,_including the metadata embedded within the amall in its
ative form, constitutes a furiting, - -~ | Comment [A16): See privrCommant. ]

COMMENT:_The definition Is taken from Public Records Act,

£t} (e) Aceess- Case Records.

(1) Right of Access to Case Records. The public shall have access to all ecurt case

Ha’f!{_ . - | Comment [A17]; "Tase law” is ambigous as it |
could denote s trial.court aplilon or samething less |
than a published appellate decision. | case law is to |
rermain pait of this provision, efaboiation on what -
caselaiy means should be included. o

I records excepl as restricied by federal law, state law, court rule, ar court order—ercase

{2} (2) Personal LIdentifiers Omitted or Redacted from Ceurt Case Records

£83 {A) Except as otherwise provided in GR 22, partles shall not include, and if present shalt
redact, the following personal identiflers from all documents filed with the court, whether -
flled elecironically or in paper, unless necessary or otherwise ordered by the Court.



&3 (1) Soclal Security Numbers. If the soclal sscurity number of an Individual must be
Included in a document, only the last four digits of that number shail be used.

£B3} (2} Finandlal Account Numbers. If financial account numbers are refevant, only the
last four digits shall be recited in the document.

£83-{3) Driver's License Numbers.

{2} [B) The responsibility for redacting these personal identifiers rests solely with counsel and
the parties. The Court or the Clerk will not review each pleading for compliance with this rule.
If a pleading is filed without redaction, the opposing party or identified person may move the
Court to order redaciion, but the party that filed the oleading has the primary obligation to

correct any failure to redact the specified identifyin ormation. The court may award the
prevailing party reasonable expenses, including attorney fees and court costs, incurred 1n
making_or opposing the motion._To redact the above personal identifying information,
whether in the original filing or upon metlon of any party, a party does not need to compl

with GR |15, B 'Comment [A18]: GR 15 applies to aﬂ cowt -
'remrds. bul lasif catmn 5 needéd that these .
;spe:rfjc categones ‘of information am an eti:epﬂnn

COMMENT . toihé procedures of GR 15, whiich in most Instances
_ s L . refuires 3lso complmnm withthe cansfitutjonal -

This ru!_e doas n_t}r require any party, attorney, clerk, or judrc.{al officer to . sealiig-arid redaction test from smle-ﬁm’ﬁcﬂ v,

redact inforrmation from a cedrt case record that was filed prior ko the 1shikawa, 97 W, 2d 30,610 P.2c /16 (1982}, ©

adoption of this rufe.

£F} [3) Distribution of Geur: Case Records Not Publicly Accessible

{13 {A) A public purpose agency may request et case records not publicly accessible for
scholarly, governmental, or research purposes where the identification of specific individuals
is anciflary to the purpose of the inquiry. In erder to grant such requests, the court or the
Administrator for the Couris must:

£A)-(1) Consider: {i) the extent to which access will result in efficiencies in the operation
of the judiclary; (i} the extent to which access will fulfill a legislative mandate; {iii} the
extent to which access will result in efficiencies in other parts of the justice system; and
(iv) the risks created by permitting the access.

{BY (2) Determineg, in its discretion, that filling the request will not viclate this rule.



{€) (3} Determine the minimum access to restricied eourk case records necessary for the
purpose is provided to the requestor.

{8} (4) Assure that prior to the release of eour case records under section ££-(4}
{2)}3XA), the requestor has executed a dissemination contract that Includes terms and

" conditions which: (1) require the requester to specify provisions for the secure protection
of any data that is confidential; (1) prohibit the disclosure of data in any form which
identifies an individual; (iil) prohibit the copying, duplication, or dissemination of
information or data provided other than for the stated purpose; and {Iv) maintain a log of
any distribution of eourk case records which witl be open and available for audit by the
court or the Administrator of the Courts. Any audit should verify that the epurt case
records are being appropriately used and Iin a manner consistent with this rule.

£2) (B) Courts, court employees, clerks and clerk employees, and the Commlission on Judicial
Conduct may access and use eeurk case records only for the purpose of conducting officiat
court business.

COMMENT: The work qrou cafved a request from the Office of Publl Defense
to expand the provisfo e to addrass access by OPD and OCLA fo case

records, The work dedlined to incorporate this request, as it is bevond the scope
of th Yo aroup e to ad blic’s aceess to judicial records.

{3} {C) Criminal justice agencies may request court case records not publicly accessible.
£ (1) The provider of eeurk case records shall approve the access level and permitted

use for classes of criminal justice agencies including, but not limited to, law enforcament,
prosecutors, and corrections. An agency that is not included i a class may request

@ccess.

£B83 (2) Agencles requesting access under this section of the rule shall identify the eeust
case records requested and the proposed use for the seurk records.

£23 (3} Access by criminal justice agencles shall be governed by a dissemination ¢ontract.
The contract shall; {I} specify the data to which access Is granted; {ii) specify the uses
which the agency will make of the data; and (iil) include the agency's agreement that its
erﬁployees will access the data only for the uses spaciffed.

6} (4), Bulk Distribution of Gourt Case Records

10



£5-({A) A dissemination contract and disclaimer approved by the JIS Committee for JIS
records or a dissemination contract and disclaimer approved by the court clerk for local
records must accompany all bulk distribution of esurt case records.

£ (B) A request for bulk distribution of esurt case records may be denied if providing the
Information will create an undue burden on court or court clerk operations because of the
amount of equipment, materials, staff time, computer time or other resources required to
satisfy the request.

£33 (C) The use of estrt case records, distributed in bulk form, for the purpose of commetcial
solicitatlon of individuals named in the esurt case records is prohlbited,

th} {5) Appeals Relating #o JIS Records. Appeals of denials of access to JIS records
maintained at state level shall be govarned by the rules and policies established by the J135
Committee.

£ £6) Notice. The Administrator for the Courts shall develop a method to notify the public of
access ta eourk case records and the restrickiens on access.

{f} Administrative Records.
(1) Administrative Records—Right of Accass..

A, The-publichos-arghtofaccessto-all-adrinistrative-recordsexcept-as-exemptad by
federa-aws;-state-laws-this-rile-and-ether-courtriles-court-ordersy or case faws

The_public has a right of access to judicial agency administrative records unlass

access is exempted or prohibited undet this rula, ethercourt rules, federal statutes,
state statutes, or court orders;or-casetaw. The public's rioht to the gpen -

administration of justice under Article 1, Section 18 of the Washington St
Constitution is n limited actual case records ut all judicial records of judicial
agencies. Fo-the g-B e i e Pl

i el P Comment [A19]: Thn plblic's accass to fudicial:
tns rule is !D l_ge Ilberally construed n fa\ror ag;gess to the reguestor, gng all vecords fs conétitutional in nature, and the
restrictions to_access are to be narrowly consirued. To the extent required fo prevent restrictions o sccess under the PRA, while

I ton-of Lo it \ il tserious and r,onnmad narrowly, should-not be rontrolling.
Imi risk | idual or safety or vital govermment intarests, an a
shall i

|

available or lishes & : however, in_each instance, the justification  _ .- - {'Comment [A20]: Theserious and imminant*
for the deletion shall be timely provided fully In writing te the requestor of the judicial lnngusige is derived:frony]shikawa, sapra.
agency’s administrative records. Any exemption or restriction on access toa

administrative record is Inapp tricte

ernal policy or regulation regarding the
disclosure or non-disclosure of administrative records adopted previous or subseqguent

o the adoptlon of this rule must be consistent with the provisions hereln,

“corollaryrulaswithin the PRA, specifically-ROW -

- '"CC.Im_l'nI_:'rl-t_[-‘A'ij:_'Much—thhi_s is adi![‘l[&li from
42 56.210{1).

|
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B.

ENT FO ORK GROUP: The ratlonale for this chan et

elfow highlighting on i1,
in add o_exerptions referr in para h (A v ollowi ategories
of administrafive records or jnformation contained E;hg;gjﬂ are gxempt from public - _ . - 4 Comment[A22]: Thiswas nddad because .
. 4[i]dentity of writing assignmant judges” is.not a |
ACCess, -category of racord.but a category of Informatlon.
{1) Requests for judicial ethics opinlons:
COMMENT: This item was requested by icial Ethics Advisa

Commitiee. |

{2) Identity of writing assianment judges in the .appellate courts prior tu'ts'sggance of
the opinion: .
[COMMENT: The exempiion was sugqested by Judge Quinn Brintaall at g
BJA megting. |

(3) Minutes of meetings held by juzdges within a court to the extent release of g

minntes would unreasonably endanger the integrity of the decision-makin
procésd; . ) -_—‘—[c;qmme:jtﬁﬂajz Wiimites ofmeetingdisn - ]

. ' . , , ‘braad iap, shdl needs a:modifying davse.
[COMMENT: _The work group discussed whether meeting minuies sBowd Topd exsmptiap, sndneads pmocTyIng C1O
be broadly exempted from public access, or whether some smalier subsel

of stich minutes should be exempted. The work group voted in favor of
g b emption.; inority report may be writlen on this point.

[NOTE WORK GROUP: We switche dar of & ions (3
£5), so that courf-related exemptions are kept together.]

() Evaluations and recommengations for candidates seeking appolntment or
emplo t within a judicial agency, but onl the extent that redaction of an

identifying information would be insufficient to protect the inteqrity of the

appolntraent or hirpy brocesd; » - =] Comment [A24F: This comment Is retated to thg .
. . . previckis one, where soma kind of modifiéation®s
[COMMENT:_Requested by the WSBA, with regard o evaluations god Tiacassary toprevent this exemptlon from being
recommendations for judiclal appotntments, The provision has been | ovérbroad and appRcable torecords that should not |
broadened ver similar doc aintained by other judicial baspempt, . ]
agencies. |

{5) Personal identifying information, including individuals’ home contact information,
financial account numbers, Social Securlty numbers, driver’s license numbers, and
Identification/secuijty photographs;

[COMMENT: Reguested by staff for the Office of Public Defense. The work
roup considered includin Ivate financial information in this Vi

but uitimately concluded Ehat financial information js already addressed in
12



he Publi ords ‘s exemptions. e work group discussed whethe

" da { birth shouid be included here, but did not reach consensus.
&) An ey's requegt, in a_criminal | cution], to a judiciat saancy for a r .- Comment [AZ5]: Thelangusge as itwas
appellate court defense expert, Investlgator, or social worker, any report or ' 1 :;::i“;"t‘;"::I:;"""af‘2:‘:::1‘1";{;'E?:’:f;:l’r”"'"
s submitted to the atto udtcial the expert, investigat ]
ar work: el i ment of the expert, investigator ar
ial worker, but o ntil the tj entry of the ju nk and senten

hat proceeding, unless a written waiver is obtained from the requesting attorney;

[COMMENT: Was raguested by the Offfce of Public Defgnse. }

Documents, records, files, [nvestigative notes a including the complaink
nd th niity of the complainant, assoeclated with_a judicial agency’s internal
investigation of g camplalnt against the agency or its confracters during the
course of the investigation. This exemption does not apply to such records upon
conclusign of the internal investigation within the judicial agency, nor any records
related to the gntcome of any such lnvesj@;@.%ﬁmgﬁwﬂﬁ

nvestigation-is-natbxermpl- ’ .- = -{ Comment [AZ8]: Much of this sldicionat

Ianguagg Ts darived from the PRA Bnd its attendant |

[COMMENT: Was requested by the Office of Public Defense. | ‘casélaw, specifizally refated to ROW 42.56,240(1).

— :'Cnmment [A27]. Thls rulers wnﬁan tooj:roadty
‘and shatilg enﬁer Pe'stricken armod:ﬁe:l Intha -

OMMENT FOR K GROUP: The Bar ha its reguest ta *same tdnner that pthers dhova were: [tiE: "
Inchede this proposed exermption jn the rule. The Bar’s other proposals fo :i?:{ngarﬂe;h;:?Zv\:rs:::;ﬁz:::mt:r15
exemgtfons_bave beer'? wftf_:drau?n. The wark group needs to decide detected and pursucd, bnit os ¢ stands, the
whether fo incltde this exemption. exémptjon almest Dertaln[yencumpassesmcu‘rds ’

that denot, implicate such: things.

[COMMENT: The work group also recelved prongsals for several additi

exe | vt gecided against inciuding them here. The proposals were
to_exempi:

. estigative records of reges isciplina cles. (The
work group lacked sufficient inform. about the varh f .
practices that the fudicial agencies ¢ §g in order to draft appropriate
languaage.)

+ . Private financia{ information, including financial account oumbers.
[The work group determined that this information s already
protected under the Public Records Act. }

«  Dockets/index information for protected case types. (The work
aroup daetarmined that this information Is already profectad. )

13



¢ Copyrighted informati The work group facked sufficient

in B raft opriate J;
¢ Testh eei terials/rasults. {The work group determined
that this fiformeation is already protected under the Public Records
Act.)
+  Performa asures for uating courd sses. (The worl
rowp d t this f n should ger
f S5, & f the information bject to publi

misfpterpratation, )

. Access to Juror Information. Individual juror information, other than name, is
presumed to be private. After the conclusion of a jury trial, the attorney for a party,
or party pro se, or memtber of the public, may petitien the trial court for access to
individual juror information under the control of court. Upon a showing of good cause,

- the court may permit the petitioner to have access to relevant information. The court
may require that juror information not be disclosed to other persons.

[COMMENT: This provision was roved here from fater in the (e, ]

D. Access to Master Jury Source List. Master jury source list Information, other than
name and address, is presumed to be private. Upon a showing of geod cause, the
court may permit a petitioner to have access to relevant information from the list,

The tourt may reguire that the Information not be disclosed to other persons.
FCOMMENT: This provision was moved here from ater e e,

] 'Cumment [A28]: This sheuld be eliminated. jt s
ot'appropelata within an exemption list, and -

DECISION STILL TO BE MADE B G, P;_Af Eha last . :hnufipbe};nmn‘:'l:e Jueiciad rgft:wsnnlurt[[ atall,
meeting, the work qgroup disgu,sged a few concerng ghout the commg Commineh iy 3ecass Is largely derlvad from federa)
law test ously set forth in Paragraph £ on the nex| . | Fire Arnendiment 5w as interpreted by the federal’
Including concerns about keeping the common faw tast as coyris. . In Washingtan, Article |, Sectlon 20 i5
essentially as Its own exemption and concerns about the vague . | wirdad mueh more broadly ands unduestiorably
phrase "well-belng, ”_Staff was asked ta research the origin of the ;L‘:f{;fr'::;tr ';LS’;‘: zlﬁrg'gml::;;‘ﬁ’m i
“weli-being” phrase in this context, The phrase comes from - ahove inthe privacy fest and redaction sections, so
Co ubishing v. Mur 26 Wn.2d 584 (1981) The Cowlas this sgeins siperflunus,
opinion states on one page that one of the interests ko be balanced
s the interest of “safefy and wefl-being,” but on the nex e the
apinion frames the interest as individual privacy and safety. (The
phrase Is alsp ysed In Michigan’s court rule.
In light of the various concerns discussed at the last meeting, and
the inconsistency within Cowles as to "well-being®, we propose the
follow), fon:

14



+ Delete Para E above, 15 chan e ¢ on
aw tast wordd have onf ary limite icabliity under

this rule — g court coutd use jt as g tle-breaker In de novo
fl de, aph (2)(B Jow,

+ Inany event, the rule would be hatter off not referting to
“well-belng®, o

. tect saft 5 carn 2hdin
aragraph (F)(1)A) on page 8, so thal paragraph
(1 % 3¢ e (which h epdy been

approved) would be expanded to include safety. This
change would allow agencies fo redact information based

on safety concerns, rather than affowing broader
nondisclosurs,

{2)_Administrative Records—Process for Accass,
A. Administrative Records—Procedures for Records Requests.
(1) AGENCIES TO ADOPT PROCEDURES, Each judicial acency must adopt a policy or
internal regulation implementing this rule apd setking forth its procedures for

ting-recelving and respanding to public records reguests. The ney’s

policy must include the deslgnation.of a public records offfcer and maydst raquire
that requests for acces submitted in wiiting, and tha uests be submitted
only to the agency’s design ublic yecords offlcer Best' ractices for handli
public records requests shail be davelopad ynder the authority of the Board for
Judicial Administration.

(2} PUBLICATION OF PROCEDURES FOR REQUESTING PUBLIC RECORDS, _Each
judicial agency must prominently publish the procedures for requesting access to
its Tecords, Its policies regarding actess to records, and its organizational
informatjon. If the agency has a website, the procedures must ba
melsdeddisplayed on that website in a manner reasonably calculated to provide

notice-there. The publication shall include the public records officer's work mailing

address, telephone number, fax number, and e-mail address. An agency m at

invoke any Internal policy or requtation that was or is not in compliance with this

publication reguiremen;,'unlggg the requestor had actyal notice of such policy or )

frequiation. e 1 ‘Comment [A25]: Muchof £his linguage s

a‘dapfed:fmm‘lhe l’RA'Mudel'_RuIas,,spec!!!cal!y '

(3) INI1) NSE. Each judicial agency must [nitlally respond to_a witker WAC-32140- D2 and its comments.

request for access to a public record within five working davs of ltskeceip, The . - { Comnent [A3D; Although orel cequests arefess
dffective and mise several problematic issues that |

respgnse shall acknowledge receipt of the reguest and include a qood-faith witte requess usually da not, the rule shoald not
estimate of the_tine needed to respond to the request. The sstimate may be requve 2 watten request. :
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later revi i 55 with reasons for ised_time asti (] vided to
uestor by the agency In writing.  _Any estim response time less than

thirty (30) days from the date of the reguast is presumptively reascnable uniess

the re is for a small 0l er ofrecordd. For purposes of this fule, “*workin
days” mean days that the judicial agency, 1nc!udl|3_ g 3 part-timie munjcipal coutt, is
open,
(4) COMMUNICAT. WITH RE ER, i agency muyst communicat
eque necessary to clarify the records being requested. The
agency may also communicate with the raquester in ap effort to determine if the

. requester’s need would be hetter served with a responsg pther than the one
achuyall vested, Any communlcation by the agency to the requestor seeking

clarification or prioritization must he made promptly and &n writing,
{5) SUBSTANTIVFE RESPOMSE. _Afl judicial apencies are obligated fo provide its fullest
assi e to re tors In obkalning access to adminlsirative records. A judicial

agency may_not distinguish between requastors of administrative records or
inguire as ko the reasons for any request, except to the extent provided herain,

statute or court rule. Each judicial agency must respond to the 5]
records request within the timeframas specifia the agency’s injtial to
the reguest, or within the tmeframe specified in a later revision of that estimate.

If the agency is unahle to fully compily within this timeframe, then the ageno

should comply to the extent practicable and provide a naw dood faith estimate for

responding to the remainder of the re . I the age does not fully satis

the records request in the mpanner requested, the agency m justify in writin

any deviation from the tarms of the request. A r nse sist af eithe
allowing inspection of the requested records, or by providing copies of those

responsive records.  The judicial agency must make an objectively rgasonable
search for the requested records, but has no obligation undar this rile to create a
responsive_adminigkrative record, The judictal agency onty has the obligation to

provide an_administrative record in existence at the ti f esk d
not reguired to supplement a response with records that come into existance after

the request. The judicial agency must provide any responsive records, even if
anaiber judicial agency possesses or retains the record as well, Judicial agencies
are encouraged to storg administrative records in electronic format to the extent

feasjble, and rmust provide elgctronic administrative records in electronig format If

s0 requested, but are not obligated £o provi ar records |n an electronic
format if doing so would unduly burden the judicial agency. Any cancellation or

18
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Comment [ASL]: This i afapted from the FRA
Moiel Rulas, specifically WAC 44-34-040 and its
comments. -




clarification of scope of the request must be confirmed by the requestor
writhn ore the agency can consi It effectlve. A judicial a
sider a request for administrative r s i requestor doas
0 i for clarification or prioritjzation within thi 30
;.such_abandonment, or itten with al of the re t by the estor
would remove the judicial agency’s gbligation to further respond to the request,
judiclal agency shoul rializg when it considers its r il

responsive to the request and the request therefore klosed. - _ .- Comment [A32]: Thess aduitional provisiens™

| have bedn adapted from the PRA Moe! Rules, and

{6) EXTRAORDINARY REQUESTS LIMITED BY RESOURCE CONSTRAINTS. If a -have proven very inskructive to courts and agenclas -

Inpractice, - ot

particular request is for g large number of administrative records or otherwise of a
magnitude that the judicial agency cannot fully comply within a reasonable time
due to constrainks on the agency’s time, resources, and onnal, the agenc
shall corpminicate this information to the requester in writing, in_detail sufficient
to provide reasopable notice of the reasons for the ncy's flity to full

lcomply. The agency must- tempt 1o reach agqreement with the reauester as . .. - -f Comment [A33]: The Judicial apency shoutd -
. ; alwags ba réquired to provide writien.indication as
to narrowing the request ¥ a more manaqeable scope, or for a prioritization of 2 ba 1 ) i ;

o why It eannot comply withthe !s;i‘te'rpl’,t‘hg law,
responses _and as o a fimeframe for the agency's response, which may include a
schedule of installment responses. If the agency and reguester are unale to
reach agreeament, then the agency shall respand to the extent practicabte and
jnform the requester thal the agency has completed ifs response. Judlclal
agencles are encouraged to provide records respansive to such requests in pariial

lmsijﬁ!iménﬂ 5 . = ~-f Comimient [A34]: This provision s necessaiy o -

- 4§ 10 prevent a judicial ageriey fram délaving . |

{7} LATER DISCOVERED RECORDS. If after the judicial agency has provided ail “Frouicig ariy access by waiting untilall the -

(1

‘respbrisiya Tecords ave hien gathered, -

sponsive records it discovars responsive records thalt were not vided ipitiall
it must promptly provide written notice of such discovery to the reguestor and

provide an reaspnable estimate for-an expedi in ion or copying of those
fecords.
NE) DEST N QF REQUE INISTRATIVE RECQRDS, A judicla
a may not destroy a requested administrative record untit a pending request
for that record is closed, even if the applicable retentign schedule or guidelines
would otherwise allow for the destruction of such rggor_d[._ e “ Comment [ASS] Adaptedfrgrhe-PRA and fis
wase |Aw, speifically ROW 42.56.100,

|

Y NOTICE OF REVIEW PROCEDURES, The public officer’s response to 8
records uest shall inclu itten s ary of the procedures under which
the requestin ay seek f er review.
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(2) TIMELINE F ING REVIEW. The timelines set forth in section {F}{2 shal

anply likewise to requests for review of the public records officer’s response.
(3) FURTHER REVIEW WITHIN AGENCY, Each agency shall provide a method for

review by the agency's director or presjding judge. For an agency that js not a
ourt, the
the a

licy or ink

resl judge shall be the presiding judae of the coutt that oversees

may alsg blish interm
uch poll

ailable the a

late levels o iBw

al requiation; I requ ublished, The
blicl icable Forms for seeklng raview of

agency decisions, and is encouraged to the extent possible ko post such forms on

he agency’s website, The review proceeding shalt beis Informal ummaryL
e review proceedin Il. e hetd
requestor provides proper written indication that he or she Is seeking review. If
that is not reasgnably pogsible. then within five working davs the review shall be
schedufed for the earliest practical date: the reasons for the revised estimate
must be timely provided to the requestor in writing.=
[COMMENT: The work group discussed whether the rufe should authorize -
the director or the presiding chief judge to desionate another person @

handle these reviews. The wark group did not reach agreament on this
uesHor.

The agen:

[ency sha

in five working days from en_the

{4) ALTERNATIVE REVIEW. As apn alternative to review under section (()(2)(B)(3), 2

judicial

requesting person may seek revigw routside ency.. If

the judicial agency is a_court or directly reportable ko a court, the outside review
shall be by a visitin "udicial car, If the judicial agency is not a court or

. directly reportable to a court, the gutside review shall be by a gersoh agreed upon
by the reguesting person and the judicial agency. In the event the requesting
person and the judicial agency cannot ag‘ ree upon a person, the presiding suparior
court judge jn the county in which the judidial agengy is located shall either
conduct the review or appoeint a person to conduct the review. The review

roceeding shall be informal and summary. order hoase t ion, the
sview of the gecision

requesting person i si a ivar of any further

by the persen outside the judicial agengy. The decision by the person cutside the

judicial agency is final and not appealable. Attorney fees and costs tg the

requestor are not available under Ehis option.

COMMENT: bifurt rocedures for review are

intended to provide flexible, prampt, informal, and final
rocedures for review of public records decisipns.  The
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“Camment {AB6]; “intermediate [Evals of reviaw”

“must have explonstory languaga as (15 so -

| ambiguaus that s has ne substaniive meaning:
_Requiring publication of what the “review” Is wauld
at Jeast provide notleg of the requestor of what that
process antalls, absent Inclysion I the rula.

Ce nt [A371: Languiage should be added
Indicating what these tefms mean, spadfically
-addressing such things as whether there s:a°

;'heqﬁpg,‘ﬁha?:av)d_snﬂary law applies, etc.




ppticn for a visiting judge allows a requester to have the

view heard by an outsi cision-| ; in the Inter
of obtaining prompf. final declsfons, g requaster sefecting
this option would be required to walve further review, If

the Legis creates @ new entity to review public
records decisions made by agencies of the executive
branch, then the work group reconunends that the BJA
consider using this entity for review of fudicial records
decislons as well, ]

(5) BE-NOYO REVIEW IN SUPERIOR COURT.

i. A reg‘uester may seek superjor court review of 3 decision made by a
judiclal agency under section (f){2)(B){3). The burden of proof shall he on,
the agency fo establish that refusal to permit public inspection and-o
copying 1s in accordance with section (f1(3) which exempts c;r orohibits
disclosure in whole or In part of specific information_or records. Judicial

review of all agency actions shall be de novo. The superior court shall

apply section (F(i) of this rule in determining the accessibility of the

requesied documents. iy caten-ofsection (AL}

Eafety _ -~ - Commént [A38]: See relevant Comment above, |
- “The “commin Jaw balsncing test” should ot e -
[COMMENT: The common law'’s balancing test is addressed applicable here es the seme pririiples are largely.
in detaif in Cowles Publishinag v. Murphy, 96 Wn, 2d 584 ' alreddy inCorporated into tha révised aute, - - -

(1981), and Beuvhler v. Small, 115 Wn.App. 914 (2003).
Disclosure js bafanced against whether if poses a slignificant
tisk to individual privacy or safefy. |

ii. TherghtefdeDe novo review in superior court is not available to a
requester who_scuaght review under the alternative process set forih in
section (FY{2)(b [[ﬁ]!, I ‘{Cﬂmment:[_A'SB]: “This is redundant sincea

raijiestor canfiot seek reviev of the declsion under

(6) MONETARY SAMCTIONS. . shetciptian, .

i. 10 the de noyo review prr under sectinn 2)(BX5), the superior
court may ip_its disgretion award reasonable atlornay fees and gosts to a

uesti rty iF khe court findg that the agency fails how_that (1
the agency's response was deficlentsufficient, (2) the requester did not

specifyied-the parlicular deficigney Lo the agency, or ard (3) Ehe agency
did-cured net-eure the !QEﬁCIEﬂQ‘,L ) - f:qm@eqt [A40]: '_I'h'e]ahgua_gu liese has been
| modified to epsure that if the.agency fails any one

oftha-throe grounds listed, a court las discretlon:to

awargd-faesand casisio the requestar.

15



W — - = Comment [A41]: This is unnecessayy since there

. igAiereason CRA1 wuuld:not-'app]y to any particular
ili. Except ag provided in sections (6)(1) and (ii), a judicial agengy may not be | getlonTnsuperior court :
required to pay attorney fees, costs, civll penalties, or Knad. __-"rccémr_tiént [A42]: The utitity of this protision Is
unclear, Part (i) already makes elear that the award
[COMMENT: The work group’s racommendation is to Infijatly {init of fees and costé 1o a requestor is discrationary, and
he avalfabilily of monatary sanctions against fudicial agencies. If this provision onfy cestates that in different” -
the experience with this approach were ko show that more ?;;?;ﬁ;t::ﬁ?:ﬁ?ﬁi::: :.L"::}t“?i:cw a ““:
sighifica clions are (] then those co a agded at a o - ;
appropriate time. Thi . a sed wihen the Public
Records Act was alsg originally enacted; it makes sense to take the
same approach with this rufe. I | be that the limited

sanctions thal would be available under this rile, coupled with the

rile’s creation of speedy raview procedures, will be suffident to
ensyre compliance withqut.the_Impesilion of additional sanctions.

. Judicial Records—Judicial Agency Rules. Each court by action of a majority of
" the judges may from time to kime make and amend local rules governing access to egurt
judicial records not inconslstent with this rule. Each judicial agency may from time to time
make and amend agency rules gaverning access to its judiclal racords not inconsistent with
this ryle,

{3} (h) Judicial Records—Charging of Fees.

[1) A fee may not be charged ko view €eurk judicial records at-the-courtheuse.

{2) A fee may not be charged for the redaction qr oathering of respensive records,

nar for any ather costs incyrred by the agency in preparing the records foringpactiod, — - = Comrent {431 Adepled from the FRA 2id its |
Modelfules, specifically RCW 42.56. 120 snd WAC
JAaapov0. -

{2} A fee may be charged for the photocopying or scanning of ]'ug'gia[ records, - If
another court rule or stafute speclfies the amount of the fee for a particular type of
record, that rule or statute shall cantrol. Otherwise; the amount of the fee may not
exceed the amount that is authorized In the Public Records Act, Chapier 42.56 RCW.
The agency may not charge a requestor for the copying required to redact records in

preparatjon_for fnspectieri, - { Comment[A24]: sec Commentabove, ]

(3) _The agency may require a deposit in-an amount.not to exceed ten peircent of the
estimated cost of providing coples for a reguest. If an agency makes a request

available on a ial or {nstaliment basis, the agenc charge for each part of the
reguest as it is prav . If an installment of a records request is not ctaimead or
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reviewed within 30 days, the agency Is not obligated to fulfill the balance of
reguest,

COMMENT: Paragraph above.incorporates a madified v of the
iic Records Act’s "deposit and installments” lanquage.

Effective a of Am ment.

@) me ndme xpandin Is'rule e re 5 goes in ffect on Janu
2012, and applies to all lic records regue bmitted on or a hat date.
[COMMENT: A rule adppted in early 2011 would usually have an effective date of
September 1, 2011. The defayved effective date is intended to allow time for:

develnpment of best practices and for traifing.

(b} Untll January 1, 2012, public access ta judiciat docyments shall continge to be anglyze
using the existing court rules and statutes, as agpllcab a, and the common law
balancing test, The Public Records Act, Chapter 42,56 RCW, may be used as non-

hinding auidelines.

fAdopied effective October 26, 2004; amended effective January 3, 2006.]
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COMMENTS SUBMITTED TO BJA
REGARDING THE PROPOSED AMENDMENTS FOR PUBLIC ACCESS TO JUDICIAL RECORDS:

INDEX

(Listed in reverse order received)

From the Judicial Information System (JIS} Committee {letter from Justice Page 2
Fairhurst dated November 15, 2010)

From the Office of Public Defense (letter from Sophia Byrd-McSherry dated Page 24
November 12, 2010)

From the Washington State Association of County Clerks (letter from Kevin Page 25
Stock dated November 9, 2010) '

From the Supreme Court’s Capital Counsel Committee (e-mails from Tim Page 27
Ford and Judge Kessler dated November 9, 10, and 18, 2010)

From the Washington State Bar Association (Jeff Hall reports in an e-mail Page 29
dated November 1, 2010 that the Bar is working on revisions for GR 12
regarding public access to Bar documents)

From the Certified Professional Guardian Board (letter from Judge Wickham Page 30
dated October 25, 2010)

From Judge Prochnau (e-mail dated October 21, 2010) Page 33

From Thurston County Superior Court (submitted via e-mail from Judge Page 36
Warning dated October 13, 2010}

From Paul Sherfey, of the King County Superior Court (the document Page 39
includes both Mr. Sherfey’s questions and Judge Appelwick’s answers)

From Judge Wynne (e-mail dated September 23, 2010) Page 44

From Judge Becker (summarized in e-mail from Judge Appelwick dated Page 45
September 23, 2010)

Summary of comments made during the BJA’s initial discussion of the Work Page 46
Group’s proposal (summarized in e-mail from Judge Appelwick dated
September 17, 2010) ’

From Siri Woods (e-mail dated September 15, 2010} Page 47
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The Supreme (oot
State of ﬁaﬁhirtgbm

(360) 357-2053

FAX (360) 357-2103
E-MAIL J_M.FAIRHURST@COURTS . WA,GOV

MaARY E. FAIRHURST
JUSTICE
TEMPLE OF JUSTICE
PosT OFFICE BoX 40928
OLYMPIA, WASHINGTON
o98504-0929

November 15, 2010

Honorable Marlin Appelwick, Chair

Board for Judicial Administration Public Records Work Group
Court of Appeals, Division 1

600 University Street

One Union Square

Seattle, WA 98101-1176

Re: Comments on the Public Records Work Group’s Proposed
Amendments to GR 31

Dear JJMMM

The Judicial Information System Committee (JISC) recommends. that the
Board for Judicial Administration (BJA) submit a new and separate court rule to
the Washington Supreme Court that incorporates the BJA Public Records Work
Group’s proposed judicial administrative records policy rather than incorporating
the new policy into the existing provisions of GR 31. General Rule 31 was drafted
explicitly to facilitate access to court case records and the rule has worked

_extremely well for that purpose. Adding the proposed new provisions to GR 31
would risk bringing confusion to both the courts and the public on the subject of
access 1o court records,

Having separate court rules for access to court case records (GR 31) and
access to judicial administrative records (new court rule) would make it easier for
the public and the courts to understand that different laws and procedures apply to
access the two distinct types of records. It would also allow the continued use of
the term “court records” to refer to court case records, as defined in GR 31(c)(4),
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which is the way the term is used extensively in both court rule and statute. See,
e.g, GR 15, GR 22, and JISCR 11. There are literally dozens and dozens of
statutes that use the term “court records” and all of them are referring to court case
records consistent with GR 31(c)(4)’s definition of “court record.”

In addition, the proposed amendments to GR 31, as currently drafted, make
some changes to the access provisions for court case records that were apparently
unintended (see enclosed memorandum of the JISC Data Dissemination
Committee, at 4-6.), Adopting a separate court rule will help to avoid any
uninfended changes to how the courts provide access to court records under GR 31.

Enclosed please find the following:

(1) A draft new court rule that separates out the new administrative records
access provisions from GR 31. There are no substantive changes to the
access provisions drafted by the Work Group except for a change in the
wording of the effective date in section (h). If the effective date of the new
rule should be delayed for one year to allow for court education and the
adoption of local policies, that could be addressed to the Supreme Court in
the GR 9(e)(2) cover sheet that will accompany the rule proposal, rather than
specifying an effective date in the rule.

(2) A draft of changes to GR31 to synchronize the existing rule and the new
court rule.

(3) The JISC Data Dissemination Committee’s memorandum recommending
to the JISC that the proposed GR 31 amendménts be reworked into a new
court rule. The JISC Data Dissemination Committee drafted the court rule
that became GR 31 in 2004. The memorandum explains the lengthy drafting
and hearing process that the JISC and the Supreme Court went through to
finalize GR 31, and the reasons why the Work Group’s proposed
amendments should be set forth in a separate new court rule. The JISC
adopted the recommendation and supporting memorandum at its meeting on
October 27, 2010,
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Thank you for giving the JISC the opportunity to comment on the BJA
Public Records Work Group’s proposed amendments to GR 31, If you have any
questions, please do not hesitate to contact me.

Very truly yours,

My

MARY E. FAIRHURST

Enclosures

cc:  Judge Thomas Wynne, Chair, J ISC Data Dissemination Committee
Jeff Hall, State Court Administrator
Veronica Diseth, Director, Information Services DlVlSlOIl, AOC
Rick Neidhardt, AOC
Charles Bates, AOC
Vicky Marin, AOC




JISC Data Dissemination Committee Memorandum

Proposed Amendments to GR 31

ISSUE

A BJA Work Group has proposed amending GR 31 by adding access to court
“administrative records” Currently the sole purpose of GR 31 is to address access to
court case records. The BJA has solicited comments from stakeholder groups,
including the JISC, on the proposal. Comments are due to the BJA by November 30.

At question is whether or not the JISC Data Dissemination Committee should
recommend that the JIST pursue amending the proposal by creating a new and

separate rule for access to administrative records.

SHORT ANSWER ' :

YES. GR 31 was specifically written to address access to court case records, not
administrative records. Court case records and judicial administrative records are two
completely different types of records and are more logically addressed in separate court
rules. Combining court records with judicial administrative records will cause confusion
to the public and to the clerks and courts who serve them.

DISCUSSION

Background

It took approximately four years to draft GR 31 and almost another two years for the
Washington Supreme Court to adopt this rule. It went through three different
workgroups, the Data Dissemination Committes, and the JISC and two public hearings
before the Supreme Court. This rule was specifically drafted fo address access to court
case records (records generated for cases filed with the court). In fact, GR 31
specifically states at GR 31(b): "Administrative records are not within the scope of this

rule.”
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A BJA Work Group that was formed to draft a policy on access to court administrative

records has proposed changes to GR 31 that would add judicial administrative records |

to GR 31's governance. The proposed changes are iengthy and include many
substantive changes. They have taken a rule that addresses one important issue,
“Access to Court Records” and combined it to include all records generated by judicial
branch agencies, calling them “judicial records.” * This includes “case records”,

radministrative records’, “chamber records”, and other records maintained by the

judiciary, even though the records are not associated or linked to a court record.?

GR 31 only applies to those entities that maintain records from court proceedings.
courts of limited jurisdiction, superior courts, appellate courts, and AQC {JIS records
only). Under the proposed amendments, GR 31 would encompass all of the records
maintained by 25 different “judicial agencies” that are listed by name plus “all other
judicial agencies that are overseen by a court... and all subgroups of the agencies...
including committees, task forces, commissions, boards, offices, and departments.”

See proposed amendments section (c).

The Proposed Amendments make a Clear Rule Confusing

While a court rule addressing access to judicial branch administrative recards may be
necessary, there is no reason to place this new policy into the existing court rule
governing access to court records. Such a merger of rules and different principtes of
law is inconsistent with past practices and will only cause confusion fo the courts, court
staff, and the public. GR 31 is currently simple to read and understand. It addresses

1. The term “judicial records” is not defined and creates confusion between court records and
judicial records. :

2. Changing the name of the records kepf by clerks to “case records” from courl records means that now state

court rutes and Washington state statutes are potentially out of sync {see e.g. GR 15, GR 22, JISCR 11, 14,

15, 18, and 18}, Throughout fegislation, the records kept by clerks are referred 1o as records of the
court, See RCW 2.32.050.
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one issue: access to records filed with the court. It is simple, clear, and precise, which

results in logical conclusions and proper application.

A court rule that governs access to court records needs to be easily understandable,
The public, media, clerks, and court staff currently use GR 31 ona daily basis because
it addresses the most sought- after records that the judiciary generates: records that

are filed for court proceedings.

This proposed rule is 16 pages long when printed. It attempts to cover “case records’
(currently called court records in GR 31}, “administrative records”, “chamber records”
and tries to combine all these categories of records into something called “judicial
records.” Besides being confusing, records generated for a court case and those
generated for administrative reasons have distinctive components and rules that cannot

be merged successfully.

Public Access To Court Records Is Mandated By The Washington State

Constitution
Article 1. section 10 of the Washington Constitution provides, “Justice in all cases shall

be administered openly, and without unnecessary delay.” Cases involving access to -
court records are framed around this constitutional provision. See Dreiflng v. Jain, 151
Wash.2d 900, 908, 93 P.3d 861 (2004) and State v. Waldon. 148 YWash.App. 952, 202

P.3d 325 (2009). (Article |, section 10 ensures public access to court records as well as
court proceedings.) GR 31 was written with Article I, section 10 as the guiding force

and the common law decisions surrounding the interpretation of this constitutional
provision guided the drafters in writing the rule. See GR 31 (a). There are no cases
applying this constitutional provision to administrative records of judicial branch entities.
GR 31 Is Based On The Recognized Presumption Of Open Access To Court

Records Set Forth In Commeon [aw.
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It must be kept in mind that access to court records is a product of open access to the
courtrooms. The common law reasoning behind open access to court case records is
based on open access fo court proceedings. Such an analogy has not been applied to

administrative records.

A long- recognized presumption of public access to court records exists in the common
law and the common law presumption in favor of access to court records is fairly strong
Nast v. Michels, 107 Wash.2d 300, 730 P.2d 54 (1986), The United States Supreme
Court articulated this common law right of public access to court documents in Nixon v.
Warner Communications, Inc., 435 {.S. 589, 597 (1978): "ltis clear that the courts of
this country recognize a general right to inspect and copy pubiic records and
documents, including judicial records and documents.” This right is designed to promote
public confidence in the judicial system and to diminish the possibilities for injustice,
perjury, and fraud. However, as the Court noted in Nixon, the "right to inspect and copy
judicial records is not absolute. Every court has supervisory power over its own records
and files, and access has been denied where court files might have become a vehicle
for improper purposes.” The court goes on to state that access legitimately may be
denied, but the court must engage in a balancing test, inquiring whether the right of
access is outweighed by interests favoring non-disclosure. Both of these leading cases
are discussing court records, not administrative records. Itis on these cases and others
that GR 31 was based.

Nast. V. Michels held that the state Public Disclosure Act® does not govern access to
court case files.* This conclusion was reaffirmed by the Court in the recent case of
Koenig v. Federal Way”.

By contrast, the proposed amendments fo GR 31 conclude with the following section:

3 Now referred fo as the "Public Records Act’, RCW 42.56.020.
4107 Wash.2d 300, 308.
3 167 Wash.2d, 341, 343 (2009).
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Until January 1, 2012, public access to judicial documents shall continue to be
analyzed using the existing court rules and statutes, as applicable, and the
common law balancing test. The Public Records Act, Chapter 42.56, may be
used as non-binding guidelines.

Proposed New GR 31 subsection (i) (b).

So, although the case law explicitly states that the Public Records Act does not apply to
access o court case records, the proposed amendments to GR 31 appear to apply the
Public Records Act to all judicial documents until January 1, 2012, In fact, the Work
Group's report and its comments on the proposed rule amendments are replete with
references to the Public Records Act. This is a clear example of the confusion that the
proposed amendments will bring to GR 31, since the Supreme Court has clearly stated
that the Public Records Act is inapplicable to access to court case records. '

Many aspects of the PRA are unrelated to the concerns regarding disclosure of court
records. They simply do not apply and should not govern access fo case and court file
documents. Despite this fact, the proposed GR 31 amendments incorporate PRA laws,
philosophies, and policies into their proposed amendments. See e.g. the proposal
regarding the several different “exemptions” for administrative records that has been
proposed (f) (1). There is no "exemption” section in the current version of GR 31 as Itis
not necessary. Issues such as this and “judicial agency application”(c), process for
access (N(2)(A), Public Records Officer's response (f)(2)(B), monetary sanctions (f}(6),
fees(h), and references to the Public Records Act (h)(2) are not applicable to court
records and should be addressed in a different rule. Another example of where the
proposed rule amendments confuse court case records and court administrative records
is in proposed new section (h) (1), which states:

A fee may not be charged to view eeurt judicial records atthe-courthetss.
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As proposed by the Work Group, the new section would prohibit courts from charging
fees to view online court records, At present, all courts that have placed court records
online charge a fee to view those records, so this would be a dramatic change in
administrative policy. The Task Force has said that it was not their intent to prohibit
courts from charging a fee to view online court case records and that this provision
would be changed. However, It shows how easy it will be fo unintentionally affect

policies relating to court records.

Court Records And Administrative Records Are Different And Need To Be
Addressed Separately Because Of Their Differences,

It has long been recognized that records generated for a case filed with the court are
different than those generated by a judicial branch entity for administrative and internal
reasons. One is generated and filed to assist the court in deciding a case, which is the
primary function of the judiciary. The other is generated to assist judicial branch
agencies with making internal decisions. The two record types are unrelated and the
reasons for their existence are completely different. They shouid be addressed
separately. Please note that current court rules and statuies recognize this distinction
and do not attempt to combine or merge administrative records and court records in a
rule or statute. See €.9. GR15 and RCW 2.32.050, which pertain solely to the clerk’s

duties with regard to court case records.

CONCLUSION

GR 31 was written and adopted with one purpose: To give the courts, court staff, and
the public guidance on access fo court records, i.e. records filed with the court. The rule
was to be simple, clear, and precise because it addressed records that the public,
media, and other organizations request on a daily basis: court case records.
Furthermore, it addressed the primary function of the judicial branch, the records of the
decision-making of a court and the documents that are filed with the court on which
court's decisions are based. The Supreme Court recognized that the Washington State
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Constitution required open access to court records and adopted a rule that addresses

that constitutional mandats.

Administrative records are different. The records are not generated in performance of
the judiciary's primary functions. While they are publicly accessible there is not the
lengthy history of case law which dictates the requirements for access. Setting forth this
policy in a separate rule, and notin GR 31, will facilitate easier understanding that
different access rules apply to the two types of records.
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[Suggested Changes]
General Rule of Court 31

ACCESS TO COURT RECORDS

(a) Policy and Purpose. Itis the policy of the eeurts-judiciary to facilitate access to court
records as provided by Article |, Section 10 of the Washington State Constitution. Access to
court records is hot absolute and shall be consistent with reasonable expectations of personal
privacy as provided by article 1, Section 7 of the Washington State Constitution and shall not
unduly burden the business of the courts.

(b} Scope, This rule applies to all court records, regardless of the physical form of the court
record, the method of recording the court record or the method of storage of the court record.
Judicial Aadministrative records are not within the scope of this rule. Access to adminisirative
iudicial records is governed by [new court rule], Court records are further governed by GR 15
and 22.

(c) Definitions,
(1) "Access" means the ability to view or obtain a copy of a court record.

{(2) nadministrative judicial record" means anya public record pertaining-to-thecreated by or
maintained by a judicial agency and related to the ma nagement, supervision or administration
of the Judici T e :

diraction-obanyv-co
aarreeaTT T T UI" LT

elerk-agency,

(3) "Bulk distribution" means distribution of all, or a significant‘subset, of the information in
court records, as Is and without modiflcation.

(4) "Court record" includes, but is not limited to: (i) Any document, information, exhibit, or
other thing that is maintained by a court in connection with a judiciat proceeding, and (i} Any
index, calendar, docket, register of actions, officlal record of the proceedings, order, decree,
judgment, minute, and any information in a case management system created or prepared by

=
E
€
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which s-net-entered-inte-thereserd-.chambers records as defined in [new court rule.]
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{5) "Criminal justice agencies" are government agencies that perform criminal justice
functions pursuant to statute or executive order and that allocate a substantial part of their
annual budget to those functions,

(6) "Dissemination contract" means an agreement between a court record provider and any
person or entity, except a Washington State court {Supreme Court, court of
appeals, superior court, district court or municipal court), that Is provided court records. The
essential elements of a dissemination contract shall be promulgated by the JIS Committee.

{7} "udicial information System (JIS} Commiitee" Is the committee with oversight of the
statewide judicial information system, The judicial information system is the autemated,

centralized, statewide information system that serves the state courts,

(8) "Judge" means a judicial officer as defined in the Code of judicial Conduct (CIC}
Application of the Code of Judicial Conduct Section (A},

(9) "Public" includes an individual, partnership, joint venture, public or private corporation,
association, federal, state, or local governmental entity or agency, however constituted, or any

other organization or group of persans, however organized.

(10) "Public purpose agéncy“ means governmental agencies included in the definition of
"agency" in RCW 42.17.020 and other non-profit organizations whose principal function Is to
provide services to the public. :

{d) Access.

{1} The public shall have access to all court records except as restricted by federal law, state
law, court rule, court order, or case faw,

(2) Each court by action of a majority of the judges may from time to time make and amend
local rules gaverning access to court records not inconsistent with this rule.

(3) A fee may not be charged to view court records at the courthouse.
{e) Personal Identifiers Omitted or Redacted from Court Records

(1) Except as otherwise provided in GR 22, parties shall not include, and if present shall
redact, the following personal identifiers from all documents filed with the court, whether filed

electronically or in paper, unless necessary or otherwise ordered by the Court.

(A) Social Security Numbers. If the Social Security Number of an individual must be
included in a document, only the last four digits of that number shall be used. '
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(B) Financial Account Numbers. If financial account numbers are relevant, anly the last
four digits shall be recited in the document.

{C) Driver's License Numbers.

(2) The responsibility for redacting these personal identifiers rests solely with counse! and
the partles. The Court or the Clerk will not review each pleading for compliance with this rule,
I a pleading is filed without redaction, the opposing party or identified person may move the
Court to order redaction. The court may award the, prevailing party reasonable expenses,
including attorney fees and court costs, incurred in making or opposing the motion.

, COMMENT

This rule does not require any party, attorney, clerk, or judicial officer
to redact information from a court record that was filed prior to the
adoption of this rule.

(f) Distribution of Court Records Not Publicly Accessible

{1) A public purpose agency may request court records not publicly accessible for scholarly,
governmental, or research purposes where the identification of specific individuals is ancillary
to the purpose of the inquiry, In order to grant such requests, the court or the Administrator
for the Courts must:

(A} Consider: {i) the extent to which access will result in efficiencies in the operation of
the judiciary; (il} the extent to which access will fulfill a legislative mandate; (lil) the extent to
which access will result in efficiencies in other parts of the justice system; and (iv} the risks
created by permitting the access. E

(B) Determineg, in its discretion, that filling the request will not violate this rule.

{C) Determine the minimum access to restricted court records necessary for the purpose
is provided to the requestor,

(D) Assure that prior to the release of court records under section (f} {1), the requestor
has executed a dissemination contract that includes terms and conditions which: (i} require the
requester to specify provisions for the secure protection of any data that is confidential; (1)
prohibit the disclosure of data in any form which identifies an individual; {iii) prohibit the
copying, duplication, or dissemination of information or data provided other than for the
stated purpose; and {iv) maintain a log of any distribution of court records which will be open
and available for audit by the court or the Administrator of the Courts. Any audit should verify
that the court records are being appropriately used and in a manner consistent with this rule,
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(2) Courts, court employees, clerks and clerk employees, and the Commission on Judicial
Conduct may access and use court records only for the purpose of conducting official court
business,

(3) Criminal justice agencies may request court records not publicly accessible.

(A} The provider of court records shall approve the access level and permitted use for
classes of criminal justice agencies including, but not limited to, law enforcement, prosecutors,
and corrections. An agency that is not Included in a

class may reguest access.

(B) Agencies requesting access under this section of the rule shall identify the court
records requested and the proposed use for the court records,

(C) Access by criminal justice agencies shall be governed by a dissemination contract. The
contract shall: {i) specify the data to which access is granted; (i) specify the uses which the
agency will make of the data; and (iii} include the agency's agreement that its employees will-
access the data only for the uses specified.

() Bulk Distribution of Court Records

(1) A dissemination contract and disclaimer approved by the JIS Committee for JIS records
or a dissemination contract and disclaimer approved by the court clerk for local records must
accompany all bulk distribution of court records. '

(2) A request for bulk distribution of court records may be denied if providing the
information will create an undue burden on court or court clerk operations because of the
amount of equipment, materials, staff time, computer time or other resources required to
satisfy the request.

(3) The use of court records, distributed in bulk form, for the purpose of cammercial
solicitation of individuals named in the court records is prohibited.

(h) Appeals. Appeals of denials of access to JIS records maintained at state level shall be
governed by the rules and policles established by the JIS Committee.

{i) Notice. The Administrator for the Courts shall develop a method to notify the public of
access to court records and the restrictions on access.

(j} Access ta Juror Information, Individual juror information, other than name, is presumed
to be private. After the conclusion of a jury trial, the attorney for a party, or party pro se, or
member of the public, may petition the trial court for access to individual juror information
under the control of court. Upon a showing of good cause, the court may permit the petitioner
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to have access to refevant information. The court may require that juror information not be
disclosed to other persons.

(k) Access to Master Jury Source List. Master jury source fist information, other than name
and address, is presumed to be private. Upon a showing of good cause, the court may permita
petitioner to have access to relevant information from the list, The court may require that the
information not be disclosed to other persons, :
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[SUGGESTED NEW RULE]
General Rule of Court __
ACCESS TO ADMINISTRATIVE RECORDS

(a) Policy and Purpose. [tis the policy of the judiciary to facilitate access to-
administrative records. Access to administrative records is not absolute and shall be
consistent with reasonable expectations of personal privacy as provided by article 1,
section 7 of the Washington State Constitution, restrictions in statutes, restrictions in
court rules, and as required for the integrity of judicial decision-making. Access shall
not unduly burden the business of the judiciary.

(b) Scope. This rule governs the right of public access to administrative judicial
records. This rule applies to all administrative records, regardless of the physical form
of the record, the method of recording the record or the method of storage of the record,
Access to court records is governed by GR 15, 22, and 31. :

(c) Application of Rule.

(1) This rule applies to the following judicial agencies:
The Supreme Court and the Court of Appeals;
The superior, district, and municipal courts,

. Board for Judicial Administration,

. Administrative Office of the Courts;
Judicial Information System Committee;
Minority and Justice Commission;

. Gender and Justice Commission,

Board for Court Education;

Interpreter Commission;

Certified Professional Guardian Board,

Commission on Children in Foster Care;

Washington State Pattern Jury Instruction Committes;
. Pattern Forms Committee,;
Court Management Council;
. Bench-Bar-Press Committee;
Judicial Ethics Advisory Committee;
. Office of Public Guardianship;
. Washington Center for Court Research;
Office of Civil Legal Aid,
Office of Public Defense;
. State Law Library, :
. Washington State Bar Association;
W. County Clerks’ offices with regard to their duties to the superior court and
their custody of superior court records,

<CHAVWAPIOZIrAE~IEIMUOTP
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X. Superior Court Judges’ Association, District and Municipal Court Judges'

1
2 Association, and similar associations of judicial officers and employees;
3 Y. All other judicial entities that are overseen by a court, whether or not
4 specifically identified in this section (c) (1); and
5 Z. All subgroups of the entities listed above, including committees, task forces,
6 commissions, boards, offices, and departments.
;
8 (2) This rule does not apply to the Commission on Judicial Conduct. The
9 Commission is encouraged to incorporate any of the provisions in this rule as
10 it deems appropriate.
11
12 (3) A judicial officer is not an agency.
13 :
14 (4) A person or agency entrusted by a judicial agency with the storage and

15 maintenance of its public records, whether part of a judicial agency or a third party, is
16  not a judicial agency. Such person or agency may not respond to a request for access
17 to administrative records, absent express written authority from the judicial agency or
18  separate authority in rule or statute to grant access to the documents.

19

20 (d) Definitions.

21

2?2 (1) "Access” means the ability to view or obtain a copy of an administrative record.
23

24 (2) “Administrative record” means a public record created by or maintained by a

25 judicial agency and related to the management, supervision, or administration of the
26 agency.

27

28 (3) “Court record” is defined in GR 31.

29 _

30 (4) (a) “Chambers record” means any writing that is created by or maintained by any
31 judicial officer or chambers staff, and is maintained under chambers confrol, whether
32 directly related to an official judicial proceeding or other chambers activities.

33 "Chambers staff” means a judicia) officer's law clerk and any other staff when

34 providing support directly to the judicial officer at chambers.

35

36 (b) Chambers records are not public records. Court records and administrative
37 records do not hecome chambers records merely because they are in the

38 possession or custody of a judicial officer.

39

40 (5) "Judge" means a judicial officer as defined In the Code of Judicial Conduct (CJC)
41 Application of the Code of Judicial Conduct Section (A).

a2 .
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(6} "Public” includes an individual, partnership, joint venture, public or private
corporation, assoclation, federal, state, or local governmental entity or agency,
however constituted. or any other organization or group of persons, however
organized.

(7) “Public record” includes any writing, except chambers records and court records,
containing information relating to the conduct of government or the performance of
any governmental or proprietary function prepared, owned, used, or retained by any
judicial agency regardless of physical form or characteristics.

(8) "Writing” means handwriting, typewriting, printing, photostating, photographing,
and every other means of recording any form of communication or representation
including, but not limited to, letters, words, pictures, sounds, or symbols, or
combination thereof, and all papers, maps, magnetic or paper tapes, photographic
films and prints, motion picture, film and video recordings, magnetic or punched
cards, discs; drums, diskettes, sound recordings, and other documents including
existing data compilations from which information may be obtained or translated.

(e) Administrative Records.

(1) Administrative Records—Right of Access.

A. The public has a right of access to judicial agency administrative records
 unless access is exempted or prohibited under this rule, other court rules, federal

statutes, state statutes, court orders, or case law. To the extent that records
access would be exempt or prohibited under the Public Records Act, chapter
42.56 RCW, access is also exempt or prohibited under this rule. In addition, to
the extent required to prevent a significant risk to individual privacy or safety
interests, an agency shall delete identifying details in a manner consistent with
this rule when it makes available or publishes any public record, however, in
each instance, the justification for the deletion shall be provided fully in writing.

B. In addition to exemptions referred to in paragraph (A) above, the following
categories of administrative records are exempt from public access:

(1) Requests for judicial ethics opinions;

(2) Identity of writing assignment judges in the appeilate courts prior to
issuance of the opinion;

(3) Minutes of meetings held by judges within a court;

(4) Evaluations and recommendations for candidates seeking appointment or
employment within a judicial agency,
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(5) Personal identifying information, including individuals' home contact
information, Socia! Security numbers, driver's license numbers, and
identification/security photographs,

(6) An attorney’s reguest to a judicial agency for a trial or appellate court
defense expert, investigator, or social worker, any report or findings submitted
to the attorney or judicial agency by the expert, investigator, or social worker,
and the invoicing and payment of the expert, investigator or social worker, but
only during the pendency of the case.

(7) Documents, records, files, investigative notes and reports, including the
complaint and the identity of the complainant, associated with a judicial
agency's internal investigation of a complaint against the agency o its
contractors during the course of the investigation. The outcome of the
agency's investigation is not exempt.

(8) Manuals, policies, and procedures, developed by Bar staff, that are
directly related to the performance of investigatory, disciplinary, or reguiatory
functions, except as may be specifically made public by court rule,

(2) Administrative Records—Process for Access.

A. Administrative Records—Procedures for Records Requests.

(1) AGENCIES TO ADOPT PROCEDURES. Each judicial agency must adopt
a policy imptementing this rule and setting forth its procedures for
accepting and responding to administrative records requests. The
agency’s policy must include the designation of a public records officer
and must require that requests for access be submitted in writing to the
agency's designated public records officer. Best practices for handling
administrative records requests shall be developed under the authority of
the Board for Judicial Administration.

(2) PUBLICATION OF PROCEDURES FOR REQUESTING ,
ADMINISTRATIVE RECORDS. Each Judicial agency must prominently
publish the procedures for requesting access to its administrative records.
If the agency has a website, the procedures must be included there. The
publication shall include the public records officer's work mailing address,
telephone number, fax number, and e-mail address.

(3) INITIAL RESPONSE. Each judicial agency must initially respond fo a
written request for access to an administrative record within five working
days of its receipt. The response shall acknowledge receipt of the request
and include a good-faith estimate of the time needed to respond to the
request. The estimate may be later revised, if necessary. For purposes of
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this provision, "working days” mean days that the judicial agency,
including a part-time municipal court, is open.

(4) COMMUNICATION WITH REQUESTER. Each judicial agency must
"' communicate with the requester as necessary to clarify the records being
requested. The agency may also communicate with the requester in an
effort to determine if the requester’s need would be better served with a
response other than the one actually requested.

(5) SUBSTANTIVE RESPONSE. Each judicial agency must respond to the
substance of the records request within the timeframe specified in the
agency’s initial response to the request. If the agency is unable to fully
comply in this timeframe, then the agency should comply to the extent
practicable and provide a new good faith estimate for responding to the
remainder of the request. If the agency does not fully satisfy the records
request in the manner requested, the agency must justify in writing any
deviation from the terms of the request.

(6) EXTRAORDINARY REQUESTS LIMITED BY RESOURCE .
CONSTRAINTS. If a particular request is of a magnitude that the judicial
agency cannot fully comply within a reasonable time due to constraints on
the agency’s time, resources, and personnel, the agency shall
communicate this information to the requester. The agency must attempt
to reach agreement with the requester as to narrowing the requestto a
more manageable scope and as to a timeframe for the agency’s response,
which may inciude a schedule of installment responses. If the agency and
requester are unable to reach agreement, then the agency shall respond
to the extent practicable and inform the requester that the agency has
compieted its response.

Administrative Records—Review of Public Records Officer's Response.
(1) NOTICE OF REVIEW PROCEDURES. The public records officer's
response to a public records request shall include a written summary of
the procedures under which the requesting party may seek further review.

_(2) TIMELINE FOR SEEKING REVIEW. The timelines set forth in section (&)
(2) (A) shall apply likewise to requests for review of the public records
officer's response.

(3) FURTHER REVIEW WITHIN AGENCY. Each agency shall provide a
method for review by the agency’s director or presiding judge. Foran
agency that is not a court, the presiding judge shall be the presiding judge
of the court that oversees the -agency. The agency may also establish
intermediate levels of review, The agency shall make publicly available the
applicable forms. The review proceeding is informal and summary. The
review proceeding shall be held within five working days. If that is not
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reasonably possible, then within five working days the review shall be
scheduled for the earliest practical date.

(4) ALTERNATIVE REVIEW. As an alternative to review under section (e) (2)

(B) (3), a requesting person may seek review by a person outside the
judicial agency. If the judicial agency is a court or directly reportabie to a
court, the outside review shall be by a visiting judiclal officer. If the judicial
agency is not a court or directly reportable to a court, the outside review
shall be by a person agreed upon by the requesting person and the
judicial agency. in the event the requesting person and the judicial agency
cannot agree upon a person, the presiding superior court judge in the
county in which the judiclal agency is located shall either conduct the
review or appoint a person to conduct the review, The review proceeding
shall be informal and summary. In order fo choose this option, the
requesting person must sign a written waiver of any further review of the
decision by the person outside the judicial agency. The decision by the
person outside the judicial agency is final and not appealable. Attorney
faee and costs are nof available under this option.

(5} REVIEWIN SUPERIOR COURT.

i, A regquester may seek superior court review under
section (€) (2) (B} (3). The burden of proof shail be
on the agency to establish that refusal to permit public
inspection and copying is in accordance with section
{e) (1) which exempts or prohibits disclosure in whole
or in part of specific information or records, Judicial
review of all agency actions shall be novo. The
superior court shall apply section (e) (1) of this rule in
determining the accessibility of the requested
documents. Any ambiguity in the application of
section (e) (1) to the requested documents shall be
resolved by analyzing access under the common
law's public-access balancing fest.

i. The right of de novo review is not available to a requester who
sought review under the alternative process set forth in section (&)

(2) (b) (4).

(6) MONETARY SANCTIONS.

i. Inthe de novo review proceeding under section (e)(2)(B)(5), the
superior court may in its discretion award reasonable attorney fees
and costs to a requesting party if the court finds that (1) the
agency's response was deficient, (2) the regquester specified the
particular deficiency to the agency, and (3) the agency did not cure
the deficiency.
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ii. Sanctions may be ifnposed against either-party under CR 11, if
warranted.

ili. Except as provided in sections (6) (i) and (ii), a judicial agency may
not be required to pay attorney fees, costs, civil penalties, or fines.

(f} Administrative Records—Judicial Agency Rules. Each court by action of a
majority of the judges may from time to time make and amend local rules governing
access to administrative records not inconsistent with this rule. Each judicial agency
may from time to time make and amend agency rules govemning access fo its
administrative records not inconsistent with this rule.

(g) Judicial Records—Charging of Fees.
(1) A fee may not be charged to view administrative records.

(2} A fee may be charged for the photocopying or scanning of judicial records.
If another court fule or siatute specifies the amount of the fee for a particular
type of record, that ruie or statute shall control. Otherwise, the amount of the
fee may not exceed the amount that is authorized in the Public Records Act,
Chapter 42.56 RCW.

(3) The agency may require a deposit in an amount not to exceed ten percent
of the estimated cost of providing copies for a request. If an agency makes a
request available on a partial or installment basis, the agency may charge for
each part of the request as it is provided. Ifan installment of a records
request is not claimed or reviewed within 30 days, the agency is not obligated
to fulfill the balance of the request.

(h) Effective Date of This Rule. _
(1) The provisions of this rule apply to all requests for public administrative records
submitied on or after the effective date of this rule.

(2) Prior to the effective date of this rule, public access to administrative records shall
continue to be analyzed using the existing court rules and statutes, as applicable, and
the common law balancing test. The Public Records Act, Chapter 42.56 RCW, may be

used as non-binding guidelines.
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WASHINGTON STATE
Internet Email: opd@opdavagov OFFICE OF PUBLIC DEFENSE | FAX (360) 2008108

November 12, 2020

Board for Judicial Administration
Chief Justice Barbara Madsen, Chair
Judge Michael Lambo, Member Chair
Temple of Justice

PO Box 40929

Olympia, WA 98504-0920

Dear Chief Justice Madsen, Judge Lambo and members of the BIA:

The purpose of this letter is to clarify the Washington State Otfice of Public Defense (OPD) request for
particular language in Proposed Amendments to GR 31 developed by the BJA’s Public Records Work Group,
All of the documents referenced below were included in the official meeting packet for the BJA meeting on
October 15, 2610,

OPD’s requested amendatory language {s accurately presented in the Work Group’s September 15 drafl rule,
page 9, at (D(1)(B)6), which identifies the following category of administrative records as exempt from public
access:

“An atiorney’s request to a judicial agency for a trial or appellate court
defense expert, investigator or social worker, any report or findings
submitted to the aftorney or judicial agency by the expert, investigator or
social worker, and the invoicing and payment of the expert, investigator
or social worker, but only during the pendency of the case;”

The exemption is intended 1o cover various types of cases, including criminal cases, juvenile offender cases,
dependency and termination cases, and involuntary commitment cases. A minority report and alternative draft
rule submitted by Allied Daily Newspapers of Washington erroneously assumes application of (NH(H(B)G6) to
¢criminal cases only, (See page 13, ADNW draft dated September 10.)

OPD opposes language that would limit the above-referenced exemption to criminal matters. OPD supports the
language agreed to during Work Group meetings and presented in the Work Group’s September 15 draft rule.

Thank you for the opportunity to clarify OPD’s position on this matter.

Sincerely,
Sophia Byrd MeSheiry,
Deputy Director

cc: Judge Marlin Appelwick, Chair, BIA Public Records Work Group
Charles Bates and Rick Neidhardt, Staff to BJA Public Records Work Group
Mellani McAleenan, Associate Director, AOC Policy and Planning Office

. 711 Capitol Way South ¢ Suite 106 ¢ P.O. Blgai;gggﬂ * Olympia, Washington 98504-0957 T



Kevin Stock

Plerce County Clerk
82 80, Rm 110
WASHINGTON STATE R A
W ASSOCIATION OF ) §53-79q6885
ittt COUNTY CLERKS stock@co. pierce.wa.us

~—F

November 9™, 2010

The Honorable Marlin Applewick, Chair
Public Records Work Group

¢/o Charley Bates and Rick Neidhart
Administrative Office of the Courts

RE: WSACC Comments to Proposed Changes to GR 31
Dear Judge Applewick:
Thank you for inviting comment of the proposed changes to General Rule 31,

The Washington State Association of County Clerks (WSACC) is concerned about the impacts of
the proposed changes on the underlying GR 31 and therefore requests that the subject of your
committee’s work be categorized under its own rule. Our overall concern is that in adding this
new layer of changes to the underlying rule there will be severe confusion and complications that
can casily be avoided by simply creating a stand-alone rule with this new substance. We request
simply that the two policy areas — court records and judicial records — be kept separate in separate
rules.

Some specifics of our concern about melding the two things in one rule;

1. The term “judicial records” is not defined and creates confusion between court records and
judicial records,

2. Sectionc 1in itsentirety is not applicable to the underlying GR 31 and creates much confusion.
GR 31 in its underlying form relative to court records is not limited in application to only those
entities listed incl.

3. Section ¢4 is very misleading and unclear related to the records kept by clerks. Clerks are not an
“entity entrusted by a judicial agency....." We are entrusted by the legislature to keep court
records. And we have the right and responsibility to respend to a request for court records. This
paragraph will certainly confuse and confound the reader.

4. Section f 5 is not appropriate in GR 31. Those are case records already covered in the underlying
GR 31 and statute.

5. Section h makes changes to the underlying GR 31 that are not appropriate. Clerks have the ability
to charge for internet access to court records.

6. Changing the name of the records kept by clerks to “case records” fram court records means that
now state court rules and Washington state statutes are potentially out of sync. Throughout
legisiation, the records kept by clerks are referred to as records of the court.
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The list above was created as a list of examples to help describe the confusion and problems we
see coming if the two subject matter areas are combined in one rule, Please note that simply fixing
the above issues is not our request or intent. The above are just examples of the potential
problems, and the easiest, cleanest solution is to have two separate tules.

We commend the work of your committee in addressing the controversial issues of public access to
judicial records.

Thank you again for your work and for seeking input.
Sincerely,

Kevin Stoc
President, WSACC
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INPUT RECEIVED FROM THE CAPITAL COUNSEL COMMITTEE

From: Tim Ford [mailto: TimF@MHB.com]

Sent: Thursday, November 18, 2010 12:42 PM

To: Neidhardt, Rick

Cc: Kessler, Ronald

Subject: RE: Proposed GR 31 and the Capital Counsel Committee

Thanks. | heard from two more members of the committee and there remains unanimity in support of
Judge Kessier's suggestions.

Tim Ford

MacDonald Hoague & Bayless
206 622 1604

www.mhb.com

Confidentiality Notice: This e-mail is intended only for the addressees listed above, and disclosure,
copying, or distribution by others is prohibited. If you have received this message in error, please delete it
and notify us by telephone, immediately.

From: Tim Ford [mailto: TimF@MHB.com]

Sent: Wednesday, November 10, 2010 7:36 PM

To: Neidhardt, Rick; Kessler, Ronald

Cc: Mark Vovos; Tom Hillier; Moreno, Maryann; Theodore Spearman;
'POffenbecher@skellengerbender.com’; Linda Sullivan

Subject: RE: Proposed GR 31 and the Capital Counsel Committee

Mr. Neidhardt,

i have heard from most but not all members of the committee about this, and of those | have heard
from support Judge Kessler's proposal {which | take it to be that our committees records should be
protected as evaluations of candidates, etc.} | am copying this € mail to ali the committee members in
order to get additional input. Assuming | receive confirmation that this is our {likely unanimous)
position, can | simply convey that to you by another e mail, or is there something more formal we need
to do to submit that request?

Tim Ford

MacDonald Hoague & Bayless
206 622 1604

www.mhb.com

Confidentiality Notice: This e-mail is intended only for the addressees listed above, and disclosure,
copying, or distribution by others is prohibited. If you have received this message in error, please delete it
and notify us by telephone, immediately.
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From: Kessler, Ronald

Sent: Tuesday, November 09, 2010 8:09 AM

To: Fleck, Deborah

Subject: FW: Board for Judicial Administration Public Records Work Group Final Report

I'm on the Supreme Court capital counse! committee, SPRC 2. This committee’s deliberations and
communications should be included in the exclusion.

From: Kessler, Ronald

Sent: Tuesday, November 09, 2010 8:06 AM

To: 'Tim Ford'’; Tom Hillier; 'POffenbecher@skellengerbender.com’; Judge Spearman; Moreno, Maryann;
Mark Vovos

Cc: Faulk, Camilla

Subject: RE: Board for Judicial Administration Public Records Work Group Final Report

I think we should pitch for our inclusion in proposed GR 31{c){1}. While the comment says that BIA may
he proposing a more inciusive rule

[COMMENT: The proposai inciudes a fist of specific judiclal agencles, along
with catch-all provisions {n subparagraph and (7). The work groy
took this approach to make sure there was no mistake as to the original
intentions for the rule’s scope. BIA and/or the Supreme Court will lave
the onpartunity to replace the list with a more general definition of

Yudicial agency. “]

if we are not expressly listed, the trend of courts to disclose rather than restrict gives me pause. We're
dealing with lawyers; some disappoinied applicant will demand our records if he or she can. That will
change the nature of the debate,
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INPUT RECEIVED REGARDING THE STATE BAR ASSOCIATION'S POSITION

From: HALL, JEFF

Sent: Monday, November (1, 2010 11:26 AM
To: mja; Neidhardt, Rick; Bates, Charles
Subject: WSBA BOG Action on PRA Workgroup

Just a quick heads up — the WSBA Board of Governors voted on Friday to establish a workgroup to draft
revisions to GR 12 regarding public access to Bar records for consideration at their December meeting.

A good conversation and debate by the BOG in general. The thrust of this new approach was the view
that it might not just be a question of whether they are “in” or “out” under the proposed rule, but that a
third approach which recognizes that they are a rather unigue entity among the other “judicial branch
agencies” and therefore a different approach may be the hest approach,

Jeff Hall
State Court Administrator
Administrative Office of the Courls

Office; 360.357.2120
Fax: 360.956.5711
jeff.hall@courls.wa.gov
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WASHINGTON

COURTS Certified Professional Guardian Board

ADAVNISTRATIVE OFFICE OF THE COLRTS

October 25, 2010

Honorable Barbara A. Madsen Honorable Michael J. Lambo

Chair, Board for Judicial Administration ~ Member-Chair, Board for Judicial Administration
Washington State Supreme Court Kirkland Municipal Court

PO Box 40929 P O Box 678

Olympia, WA 98504-0929 Kirkland, WA 98083-0678

Dear Chief Justice Madsen and Judge Lambo:
Re: BJA Public Records Work Group

The Certified Professional Guardian Board (Board) reviewed the BJA Public Records
Work Group’s proposed changes to General Rule (GR) 31. The Board respectfully
requests that the proposed amendments to GR 31 not be made applicable to the Board.

The Board, like the Interpreter's Commission, is unique among the judicial branch
boards and commissions because it is a regulatory agency. [t functions very much like
the Washington State Bar or Commission on Judicial Conduct. It administers the
application process, the appeal when an application is denied, the annual dues and
disclosure, the disciplinary process, and the continuing education process. All of these
regulatory functions are established by either GR 23 or by the Board's regulations.
Under GR 23(c)(c)(xi) the Board may adopt regulations pertaining to the disclosure of
records in the Board's possession.

The Board’s regulations include many provisions regarding records disclosure and/or
confidentiality. Regulation 003 lists those records that are disclosed and the
exemptions to disclosure.

003 Public Records

003.1 Disclosure. Existing records that are prepared, owned, used, or retained by
the Board shall be disclosed upon request using established procedures for
inspection, copying, and disclosure except as otherwise provided in rules,
regulations of the Board, or other authority.

003.2 Exemptions from Disclosure. The following records are exempt from public
inspection, copying, and disclosure;

003.2.1 Test questions, scoring keys, test results, test answers test scores
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and other examination data used to administer a certification or license
examination.

003.2.2 Investigative records compiled by the Board as a result of an
investigation conducted by the Board as part of the application process, while
a disciplinary investigation is in process under the Board's rules and
regulations, or as a result of any other investigation conducted by the Board
while an investigation is in process.

003.2.3 Investigative records compiled by the Board, the nondisclosure of
which is essential to effective law enforcement.

003.2.4 Deliberative records compiled by the Board or a panel or committee
of the Board as part of a disciplinary process.

003.2.5 Deliberative records of the Board, a hearing officer or hearing panel,
review panel, or board committee made confidential by a court order.

003.2.6 Personal information, including, but not limited to, home address,
home telephone number, financial information, health information, Social
Security number, and date of birth.

003.2.7 Certain personal and other records of an individual such that
disclosure would be highly offensive to a reasonable person and is not of
legitimate concern to the public.

003 .2.8 Other records related to the Certified Professional Guardian Board
that are required by law, rule, regulation, court order, or other authority to be
confidential.

003.3 Other Records.

003.3.1 Dismissed grievances shall be disclosed upon written request using
established procedures for inspection, copying, and disclosure with
identifying information about the grievant, incapacitated person, and
professional guardian and/or agency redacted. A request for dismissed
grievances shall cover a specified time period of not less than 12 months.

003.3.2 The identity of a person requesting an ethics advisory opinion is
confidential and not subject to public disclosure.

003.4 Records Retention. Records related to the Certified Professional Guardian
Board shall be retained in accordance with records retention schedules for
the judicial branch and the Washington State Administrative Office of the
Couris (AQC).
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Many of these exemptions are not in the proposed language of GR 31. The Board has
worked with confidentiality regulations and records disclosure provisions similar to the
ones above since its inception in 2000. The Board has complied with records requests
and found its public record regulations to be effective for the regulatory nature of the
Board.

The Board supports transparency, openness, and public access to documents. The
Board also respects the legitimate privacy interests of professional guardians,
incapacitated persons, and those filing grievances. The Board’s regulations serve
public disclosure policies and should not be set aside for newer, less mature and less
specific rules. The Board requests that it be exempted from the changes to GR 31.

Sincerely,

Honorable Christopher Wickham
Chair, Certified Professional Guardian Board

CC: Mr. Rick Neidhardt

Honorable Stephen Warning
Ms. Regina McDougall
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INPUT RECEIVED FROM JUDGE PROCHNAU

From: Prochnau, Kimberley [mailto:Kimberley. Prochnau@kingcounty.gov]
Sent: Thursday, October 21, 2010 5:56 PM

To: rculpep@co.pierce.wa.us; mja

Subject: FW: Prochnau memo re: public records rule---scja meeting

T want to thank you for the work you have put into this important subject, You may recall that |
previously contacted you about my concerns about creating a new unfunded mandate; [ understand the
opposing argument is that if we do nothing the legislature may step in. 1 wonder why we could not
propose a middle ground--we work out the rule, but if we believe the fiscal and workload concerns are
serious, that the rule would not take effect until the legislature appropriated the funding.

[ have not had the opportunity to attend any lengthy discussions of this rule so 1 am basing my
understanding of it simply by reading the rule. Here are my questions/concerns:

It seems to me that before any rule is passed, there should be consideration given to the following
interests:

1) transparency in government

2)public confidence in government

3) safety and privacy concerns

4) additional staff workload as well as judicial time for oversight of staff needed to implement the rule
5} fiscal costs of the rule

Notice that I distinguish transparency in government from public confidence. A rule that provides for
broad disclosure of records but yet is confusing to the average layperson and difficult to implement may
not inspire public confidence even if it ultimately provides for more disclosure of records.

And given the budget cuts all of our courts are facing, as well as AOC, it is critical that we understand
what a new rule is going to cost us. The staff who would be responsible for implementing this rule are the
very staff who are being tasked to do more and more given staff layoffs and budgetary decisions.(This is
particularly timely given that I spoke to the County Council earlier this week about what it would mean
for us to lose Family Court Services, a program we have had since 1949 but is now imperiled due to
proposed budget cuts.)

Here is why [ am concerned that the proposed rule does not meet the goals above.

1) Ttis retroactive and appears to apply some email communications, That raises a red flag in my mind
as to fiscal/staff workload concerns since there must be millions of emails in the system. While the rule
exempts "chambers records”, it includes most "administrative records" and appears to create a right to
access to these records. There has been a suggestion that we don't expect staff to comb through emails to
identify requested administrative records, but I don't see anything in the rule that is consistent with that
suggestion. My understanding of the experience that state and local governments with the Public
Disclosure Act that the time spent on responding to requests, identifying and potentially redacting
applicable records is a significant time and fiscal concern. Requestors, including the media, are likely to
expect the same research and effort applied in identifying disclosable records from the court as from state
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and local governments. (I have spoken at some length to Patty Shelledy who is responsible for
responding to King County Sheriff public disclosure requests who has stressed the increased workload as
well as our staff who handle public disclosure requests pursuant to our current policy).

2) 1believe the rule should not be retroactive and that either a finite list of disclosable records be
enumerated (so that there is little ambiguity) or that the exemptions and/or the definition of chambers
records be more clearly defined to avoid disputes between requestors and courts and additional litigation.
While (5)(a) states that chambers records are not disclosable and defines chamber records to includes any
"writing that is created or maintained by any judicial officer or chambers staff, and is maintained under
chambers control.” such definition is modified by "whether directly related to an official judicial
proceeding or other chambers activities" . The definition of "chambers records" is further modified by
(5)(b) -"case records and administrative records do not become chambers records merely because they are
in the possession or custody of a judicial officer at chambers". If I were a requestor [ would argue
normal principles of statutory construction requires us to give meaning to every phrase and not render any
phrase superfluous; therefore not ail emails initiated by or responded io by a judicial officer are chambers
records. What about a request that asks for all emails from Judge X to Lawyer Y that are not related to a
case or adminisirative issue but as to a social occasion? See Morgan v Federal Way,  Wash. __and the
‘Impeachment Trial of Federal Judge Poteus (Now proceeding in Congress) for an example of why the
Supreme Court might be sympathetic to this request. And if that interpretation is correct, how do we
expect our staff to sift through all of the emails generated or responded to by judicial officers and
distinguish among those AND do we want our staff to be doing that?

Let me give another example.

Requestor requests all records including email related to a recent staff-judge party. See Morgan v
Federal Way, Wash. __ for an example of why the Supreme Court might be particularly sympathetic to
such a request.

Judge X has had a series of email exchanges with the court administrator about plans for the party. They
discuss who is going to bake the pies for the party, the court administrator offers to help Judge X pick up
the supplies. Judge X responds by giving the court administrator her address. How will staff be expected
to identify all emails concerning the staff party? Will the court be required to provide this email string?
How will Judge X be able to ensure that the Judge's address is notf inadvertently disclosed?

Judge X also has a series of email exchanges with her bailiff about the party. Judge X sends the bailiff an
email telling her to let staff know when the party will be but in the same email discusses a case with the
bailiff. Judge is concerned about whether to give a lesser included instruction and tells the bailiff her
concerns; asks the bailiff to do some research on the issue. Bailiff responds and in the same email
mentions an issue concerning another case.

Judge X also sends a courtesy invitation about the paﬁy to a former bailiff, now a lawyer in private
practice who does not appear before her, inviting her to the party. Is that email disclosable?

Now who will be going through all of the emails to determine whether they are a case, chambers or
administrative record? How much time will this take us? Will the requestor be satisfied with the results
or fee| that we are engaging in a coverup?

Finally, T would nofe that the rule proposes to also cover records maintained by the Certified Professional
Guardian board which is charged with licensing and regulating professional guardians. You should be
hearing more about this from J Wickham who is currently chair of the board but as past chair I would like
to chime in: The CPG board already has a well developed set of rules for public disclosure that were
enacied afier substantial discussion, public comment, and approval by the Supreme Court. The report
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does not indicate that the proponents of the proposed rule find the existing rules inadequate. 1 would urge
BJA to recommend that the CPG rules stay in place -they are clearer than the proposed rule, have been
tested and provide some important exemptions not allowed in the rule such as non-disclosure of testing
results and non-disclosure of unfounded grievances, (Founded grievances against professional guardians
are not only subject to disclosure but are posted on the AOC website; the reasons for not disclosing
unfounded grievances are similar as to why we don't disclose unfounded grievances against judges and
attorneys). ‘
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[NOTE: Judge Waming asked that the following document from Thurston County Superior
Court be included in the materials for BJA’s consideration. ]

SUPERIOR COURT OF WASHINGTON
FOR
THURSTON COUNTY

We are opposed to responding to an appellate decision finding that courts are not
agencies subject fo the PRA by implementing a rule change to contradict the holding. It
appears the impetus for a rule change is in anticipation of legislative action to include
the courts in the PRA as agencies. We do not think this is appropriate, from both a
legal and policy bases for the reasons set forth below.

Resources

Our court currently addresses a limited number of PRA requests. If courts vofuntarily
decide that their records are public records, then the PRA statutory language and case
law will apply to courts—including the extremely limited and outdated ability to collect for
the massive costs required as well as the mandatory penalties. Even if this is not seen
as the courts voluntarily including themselves under the PRA, it is our opinion that it will
be inevitable that the PRA's provisions will be cited to as authority in interpreting this
proposed court rule.

In this court we have seen small agencies completely unable to perform their normal
functions in order to timely respond to PRA requests. The burden can be stifling
regardless of whether any records are actually provided to the requestor. Under the
PRA, all agency staff have the obligation to search for records, not just public
information or public records, not just public information or public records staff.
Similarly, there is no way that individual judges can be practically shielded from the
work of looking for documents and assisting in determining exemptions. [The
proposal’s attempt to shield certain staff in (c) (3) and (c) (4) on page 3 is inconsistent
with the PRA as currently understood] The additional duties imposed on all staff of
agencies subject to the PRA have ballooned exponentially as requests have increased,
and there is no reason to think courts would be any different. Some state agencies
have compiled information on the resources utilized to respond to PRA requests that
would be eye-opening to most judges. Additionally, county and municipal risk manages
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can attest to skyrocketing litigation costs for PRA cases in which any liabifity results in
mandatory daily fines.

Credibility

If the concern is that the legisiature would not be sympathetic to courts in modifying the
PRA, there is no basis to believe that. Even if that were true, imagine how
unsympathetic the legislature will be to courts’ budget woes (which are severe) when
those same courts have voluntarily agreed fo perform additional functions at a huge
potential cost in terms of dollars and personnel. It is one thing to have an additional
burden thrust upon the courts after having an opportunity to testify at a legislative
hearing as to the potential consequences, but it is another thing altogether to agree to
take on additional responsibilities, than complain that the courts are overburdened. The
scope and applications sections make clear this proposal intends to place burdens on
non-judicial entities and cover many non-judicial records. Specifically, we agree with
the minority report of Mr. Weldon. This rule would impose many obligations on entities
far outside the BJA.

With respect to the sub-committee, it is our general concern that the committee does
not understand the practicality of the proposal. For instance, stating that counsel would
have the responsibility for redacting information ((2) (B) on page 6) assumes that
counsel is involved and can access the document to perform that function—a very
unrealistic assumption. Another example is that the section on charging of fees (page
15, section (h)), which is more restrictive than the PRA.

We are of the opinion that the BJA would not be successful in its attempt to create its
own exemptions by rule (see pages 9-11). Moreover, one workgroup member (Allied
Newspapers) has expressed the view that the PRA exemptions should not apply at all
and that exceptions to providing records under this rule should be much more narrow
than the narrow exceptions of the PRA. We also note that Allied Newspapers' minority
report suggestions include deleting any reference to judicial integrity which we believe is
important to BJA members.

The records of the Washington courts are already available since the executive
branches of local governments hold the originals and/or copies of court budgets,
expenditures, and other administrative records. Our case files are fully open o
inspection. The work of the judges is done in open court and on the record. Our work
is subject to appeal and review. The Judicial Conduct Commission is available to

Page 37



citizens who find objection to our behavior. Finally, as elected officials we are ultimately
responsible to people.
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QUESTIONS RECEIVED FROM PAUL SHERFEY, KING COUNTY SUPER!OR COURT
{Mr. Sherfey’s questions are shown without underlining.)
(Judge Appelwick’s responses are shown with underlining.)

Here is a quick and dirty response to your guestions. We assumed that some additicnal details
would be included in any final rule, but that much of the logistics and guidance for handling of
specific situations would be developed and dogumented in the best practices phase in order to
provide uniform treatment of those issues.

In reviewing proposed chénges to GR 31, a comparison was made with the King County
Superior Court adopted policy on access (copy attached). Questions/concerns on specific
proposed changes to GR 31 include:

¢ In general, proposed GR 31 changes divide records into three groups — case; chambers;
and administrative. Qur own adopted policy makes no distinction between chambers
and administrative records, treating all equally. The proposed GR 31 amendments
appear to protect Judge e-mails/telephane records. Is this protection still in place, for

example, if e-mail/telephone calls are made to/from administration to a judge?

]

s Generally, records in the possession of chambers are not accgssible. fajudge -~ 'Format_te& Indent: Left: 36 pt, No bullets or
communicates with someone outside of chambers, the recard In the possession of that aumbering

perscen may be subject to disclosure. An email to 2 legistator would be disclosed by the

legislator under the PRA, But not by the judge under this rule. Communicationsto g

court administrator from a judge would iikely be subject to disclosure under the rule as

administrative records, unless one of the exempticns agplied, and subject 1o the

redaction provisions.

s Section (c}{1){w]) indicates the rule covers the County Clerks, “with rega rd to their duties
to the Superior Court and their custody of Superior Court records.” This is unclear. And
if provisions of GR 31 and the Public Disclosure Act differ, which controls with regards to
Clerk's Office information/disclosure.

& County Clerks are already subject to the rule os it applies to case records. fnall < LForngatted= Indent: Left: 36 pt, Nobullets or ]
numbering

other respects they are subject to the PRA. The rule would now indicate that with

res;iect to judicial case records and judicial administrative regords the County Clerk is
subject to this rule, not the PRA.

+__Section {c){4) provides: A person or entity entrusted by a judicial agency with the
storage and maintenance of its public records, whether part of a judicial agency ora
third party, is not a judicial agency. Such person ar entity may not respond to a
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request for access to judicial records, absent express written authority from the
judicial agency or separate authority in rule or statute to grant access to the
documents. This provision appears to mirror the agreement we have with our County
Executive. The proposed rule amend specifies in the comments that “The records
request needs to be addressed by the judicial agency’s public records officer, not by the
person or entity having control over the IT server or the storage area.” This appears to
specify that the court has the ultimate control over records maintained by central
county departments which maintain telephones, servers, etc., and associated records.
Further elaboration is needed here, specifically regarding when records, such as payroll
records, are involved, since the other branches also must use that same data contained
in the central system, for other purposes, such as creating paychecks,

= | 3o not know whathar alaboration is required or net, f payroll informationis - [Fongattem Indent: Left: 36 pt, No bullets or |
numbering

available from an executive branch agency under the PRA, it would be avatiable as an

administrative record under this rule, subject to applicable redaction. If more than one
apency “owns” the records, the disclosure is controlled by which agency is asked to
disclose and which disclosure rules apply. The exampie of communication by a judge
with a fegislator above is an example of differing results under different rules. This
provisions says that YOUR records don’t become subject to disclosure in the hands of a
third party to whom you entrust them for storage.

Section {d){5){b} indicates chamber records are not public records, but does not answer
guestions such as how to treat correspondence {written, e-mail or telephone} which
may occur between chambers and administration. Currently our court provides no
such records, and draws no distinction between chamber and administrafive records.

a See response to first guestion. « - | Formatted: Indent: Left: 36 pt, No bullets or %
numbering '

+__Section {f){1}{A) Administrative Records —Right of Access, describes the public’s right of

access to all administrative records. Records are exempt to the extent such records are
exempt under the PRA, and “to the extent required to prevent a significant risk to
individual privacy and safety...” No definition of or standard relating to what constitutes
a “significant risk” Is contained in this section or anywhere in the rule,

° This language is lifted from case law. We presumed the Supreme Court would < - (EEEL'Z;.""Z“ Indent: Left: 36 pt, No bullets or ]
apoly it in any appeal that reached them. They did not define It further and we did not

presume to do so. The open government and media representatives objected to the

inclusion, It is meant to provide a basis, at the discretion of the judicial agency to deny

disclosure or redact certain information not expressly covered. The risk is that on

subsequent judicial review that decision may be unacceptable. The presiding judge or
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agency head has an opportunity 1o veto the assertion of this provision prior to any
expasure to judicial review and to fee sanctions. Failure to exercise this option does not

expose the judicial agency to appeal or sanction.

s Section {f){1){B){3) Exceptions, includes among the exemptions “Minutes of meetings
held by judges within a court”. This was apparently the subject of some disagreement
among members, and it is noted that "a minority report may be written on this point”,
although the work group did vote in favor of the broad exemption. Assumedly this
section would cover all standing and ad hoc committee meeting minutes as well; also
project committees such as Criminal Caseflow? CJ Council?

& The meetings of judges and committees to which this appies are not discussions

of cases, but of administrative matters, Exemptions of certain types of information from

disclosure would aliow ifs redaction. Otherwise, no principled basis for exempting this

type of administrative record was articulated. Open government and media meimbers
falt there is no difference hetween judges and other elected officials when it comes to
administrative matters. Officials subject to the PRA voice the same types of objections
to disclosure of their minutes and records. The level of detail in the minutes and
records of meetings is within the discretion of the agency.

+__Section {f) {1} {B) {5} Exempts personal identifying information, including individuals’
home contact information, SSN, driver’s license numbers and id/security photographs.
There was also discussion as to whether DOB information should alsc be exempted, but
the work group did not reach consensus on this point so it was not included as an

exemption, This could be problematic.

- DOB is a big issue with the media. It becomes critical to identifying the correct

o Section {f){1){B}{6) Exempts an attorney’s request to a judicial agency for a trial or
appellate court defense expert, investigator, or social worker, any report or findings
submitted to the attorney or judicial agency by the expert....but only during the
pendency of the case (emphasis added). This may have an impact on FCS social files,
which include SW reports and notes. Currently, FCS has a program-specific file access
policy that restricts access ta such records to parties only, and only duting the pendency

of the case. Thereafter, the social file is available to no one.

- The workgroup felt that disclosure during the pendency of the case could affect <
the case, but that after the fact disciosure should be made. Whether the particular files
you reference should be further exempt is not an issue we specifically addressed.
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s Section {f}{2}{B)(7) Exempts documents, records, files, investigative notes and
reports.....associated with a judicial agency’s internal investigation of a complaint
against the agency or its contractors during the course of the investigation. The
outcome of the agency’s investigation is not exempt.  Our own court’s policy does not
address this scenario. Alse the work group considered additional requests for
exemption but decided not to include them in their revision. One such request wasto
exempt “performance measures for evaluating court processes.” Even though our
court’s practice is to provide performance measures information, it brought to mind the
request of the Open Data Initiative for us to provide raw data sets on a public-facing
website, Our primary concern was that, unless context and additional information to
accompany the data (provided by someone like Shiquan) could he provided, the
information could very easily be misihterpreted, etc. Interestingly, “the work group
decided that this information should generally be open to public access, even if the
information is subject to public misinformation.” Why?

- The workgroup was aware that internal performance measure might be subject <
to misinterpretation. However, the public has an interest in the effective administration
of the courts. To the extent the agency does evaluations, the group felt the public had a
right to access. The agency has the apportunity to interpret the evaluations ia the
process as part of the record,

* Section {2)(8) Administrative Records — Review of Public Records Officer’s Response.
This section would require development of a protocol for an “appeal” of the public
records officer’s response to requests, and indicates that this protocol must be clearly
described in all correspondence. This method for review may involve “review by the
agency’s director or presiding judge, “and indicates that the agency may also have
intermediate levels of review”, as well as prescribed forms. !t notes that the review
proceeding shall be held within five working days ( assume that is from the time the
reguest for review is received). Correct, There is an additional description of an
“glternative review” process by which a requester may seek review by a person outside
the judicial agency — in the case of the court, this review shall be by a “visiting judicial
officer”. If choosing this option, the requestor shall waive further review of the decision
made by the outside arbiter.

There is yet another section (5}, p. 14, that describes “Review in Superior Court.” It is
unclear as to whether this is the next level of appeal following the initial review of the
public records officer’s decision by PI/CAD, but does call for a process by which “a
requester may seek superior court review of a decision”. Such review shall be de nova,
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Monetary sanctions may be awarded through this process, and is also described on p.
14, In general, these provisions will significantly add to Administrative overhead costs.

{Remember this applies to ail judicial agencies, not just superior courts.} Review in
Superior Court is taken only from the decision of the Presiding Judge or Apency Head. A
public records officer makes the initial response. This of course may be done with prior
consuliation with superiors. A dissatisfied requestor may request review by the
presiding judee or agency head. in the alternative, the dissatisfied requestor who fears
being “hometowned” may invoke the alternative review by a visiting judge or arbiter.
That review is to be done within five working days of recelpt of the request. if the
raguestor is dissatisfied with the result of the review by the presiding judge or agency

head, the may petition in superior court for de novo review. Only in this last instance is

ihe discretionary fee provision available. The expectation is that when any rasponsg is
made 1o a requestor, they will be reminded of the provisions of the rule for review with
specifics of to whom the request will be made and how. ’

& Section (h) Judicial Records — Charging of Fees. This section appears to be consistent

with the PRA; however there is no reimbursement for administrative time spent
researching specific requests for records, which | believe is allowable under the PRA,

= We did not add 3 fee for research. “ { Formatred: Tndent: Left: 36 pt, No bullets or
|_numbering
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INPUT RECEIVED FROM JUDGE WYNNE

From: Wynne, Thomas [mailto: Thomas.Wynne@co.snohomish.wa.usl

Sent: Wednesday, September 22, 2010 2:57 PM

To: Ronald Culpepper

Cc: 'Trickey, Michael'; 'Alfasso, Lynne'; 'Siri Woods'; 'Miner, Barbara'; Jim Heller
Subject: Public Records Act Work Group proposed GR 31 amendments

| have had an opportunity to review the proposed amendments to GR 31 implementing the
recommendations of the Public Records Work Group. Congratulations on the good work you and other
members of the workgroup have done in such a short timeline. | had one concern I thought | should
discuss with you, from my perspective a Superior Court member of JISC. The concern is with the
language of (c) (4) (attached). That section appears to be intended to deal primarily with E-mall and
administrative records on County or City servers. However the present language appears to include
Case Records. It appears to me that the current language could be interpreted as requiring AOC and JIiSC
to discontinue providing access to Case Records on AOC servers and to shut down public access to Case.
Records on it's website, despite the fact that AOC and JISC are otherwise defined as a judicial agencies.
Judicial Agency is not otherwise defined. The Case Records all originate with District or Municipal,
Superior, or Appellate Courts. Shouldn’t (c} (4} be clarified to indicate it applies to Administrative
Records only and not to Case Records? As it applies to Administrative Records, the proposed {c) {(4) is an
excellent provision.
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INPUT RECEIVED FROM JUDGE BECKER

From: mja

Sent: Thursday, September 23, 2010 11:40 AM
To: Neidhardt, Rick

Subject: RE: PRA

Judge Becker asks whether minutes from judges meetings would be disclosed,
whether those minutes must identify who voted how, whether they must indicate
the actual vote (ie, 7-2) or merely that something passed? This was triggered by
an article indicating that Justice C. Johnson stated the votes by justices on
committees are confidential.
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INPUT RECEIVED DURING BJA’S MEETING ON SEPTEMBER 17TH

From: BJA Public Records Act Work Group [mailto:BJAPRA@LISTSERV.COURTS.WA.GOV] On Behalf Of
mja
Sent: Friday, September 17, 2010 1:58 PM

To: BJAPRA@LISTSERY.COURTS. WA.GOV
Subject: [BJAPRA] update

Greetings:

I thought I would update you on the presentation to BJA. Generally, the report was
well received. Questions addressed what a chambers record was for a superior
court judge, what the vote was for inclusion of the WSBA, if we weren’t changing
the rules for case records why did we strike “in the courthouse” in the fee section.
On the last one, I don't remember that we discussed restricting the county clerks
from charging fees for on-line subscription access, which that deletion apparently
eliminated. '
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INPUT RECEIVED FROM SIRI WOODS

From: Sirl Woods [mailto:siri.a.woods@co.chelan.wa.us]

Sent: Wednesday, September 15, 2010 8:26 AM

To: Flynn, Beth; HALL, JEFF; Miner, Barb new; Wynne, Thomas; Fairhurst, Justice Mary

Subject: RE: [BJAPRA] Public Records Work Group -- Updated Court Rule -- YOUR RESPONSES ARE
NEEDED

Beth, if their intention was to address administrative records, they did, but they also included all case
records which are the records that clerks keep for the benefit of the pubic and to which access is
provided by clerks. | think this proposed rule changed completely changes the rules regarding court
records and throws out Nast vs. Michaels which says that PRA does not apply to court records because
courts are not agencies. | renew my concern. Records of court proceedings and pleadings are filed with
the clerk who is an executive branch officer and not a judicial officer intentionally to provide open
access and the legislature set fees for copying those records. This court rule would overrule the
legislative mandate of specific fees and would permit anyone wanting copies to claim they wanted
Public Disclosure records and get them for 15 cents. This wouldn't even permit us to require them to
print them at home for that price, we could be pulling files, printing on purchased paper and selling over
the counter at county expense. THIS IS VERY SERIOUS.

Siris

Siri A. Woods, Chelan County Clerk
P O Box 3025

Wenatchee WA 58807-3025
509-667-6386

The information contained in this e-mail message may be privileged, confidentiat and protected from
disclosure. If you are not the intended recipient, any dissemination, distribution or copying of the
contents of this message is strictly prohibiied, If you think you received this message in error, please
delete the message and e-mail the sender at siri.a.woods@co.chelan.wa.us
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OFFICE OF THE GENERAL COUNSEL

Robert D, Welden direct Lines 206-727-8232

Generil Counsel ’ fax: 206-727-8314
e-mall; bobw@wsbr.org

To: The President, President-Elect, Inmediate Past President and Board of

. Governors

From: Robert D. Welden, General Counsel

Date: ~ December 1, 2010

Re: . GR 12.4 WSBA Access o Records

ACTION REQUESTED: Approve new General Rule (GR) 12.4 for submission to the
Supreme Court regarding access to WSBA records.

‘DISCUSSION: At the October Board of Governors meeting, the Board reviewed
suggested amendments to GR 31 drafted by the Board of Judicial Administration Public
Records Act Work Group. Kristal Wiitala and | were the WSBA representatives on the
Work Group. At issue was whether the Board supported the proposal in that draft rule
-to make it applicable to the WSBA. After discussion of the ways in which the VWSBA is
different from most judicial agencies to which the rule would apply, it was proposed that
the WSBA submit to the Supreme Court a new rule, GR 12.4, specifically addressing
access to WSBA records.

A work group was appointed consisting of Steve Crossland, Lee Kerr, Roger Leishman,
Marc Silverman, Kristal Wiitala, Paula Littlewood, Jean McEiroy, Doug Ende, Elizabeth
Tumer and me. The attached draft rule is based in part on the current WSBA bylaw
provision on records disclosure. It recognizes that many of the Bars regulatory
functions, including admissions, regulation and discipline, have existing court rules on
records disclosure. o :

There are some policy issues that the Board needs to determine.

o Law Clerks and law school history: It has long been the policy that where and
whether a member of the Bar went to law school is not disclosed by the WSBA. |
do not know when this policy arose, but it has been the policy at least since |
began working for the WSBA in 1981. | was told that the reason for it was to
avoid any implication that members who qualified for admission by completing
the Law Clerk Program are somehow differently qualified than graduates of law
schools. The work group recommends continuing this policy.



GR 12.4 WSBA Access to Records
December 1, 2010
Page 2

e Appeals: Paragraph (g) in this draft GR 12.4 says that an appeal from a decision
of the Executive Director on records disclosure shall be to the Board of
Governors, The draft of GR 31 provides that, for a judicial agency that is not a
court, any appeal shall be to the presiding judge of the court that oversees the
agency, which in the case of the WSBA would be the Chief Justice. The Board
needs to determine (1) whether it should be in the appellate process and (2)
whether, if so, any appeal to the Board is final, or whether the requestor may
appeal to the Chief Justice. A majority of the work group recommends that the
Board be in the appeals process and that any appeal from the Board’s decision
may be submitted to the Chief Justice. .



DRAFT 12/2/10

(revised)

GR 12.4 WASHINGTON STATE BAR ASSOCIATION ACCESS TO RECORDS

(a) Policy and Purpose. It is the policy of the Washington State Bar Association to facilitate
access to Bar records. Access to Bar records is not absolute and shall be consistent with
reasonable expectations of personal privacy, restrictions in statutes, restrictions in court rules, or

burden the business of the Bar.

(b) Scope. This rule governs the right of public access to Bar records. This rule applies to the
Washington State Bar Association and its subgroups operated by the Bér including the Board of
Governors, comumittees, task forces, commissions, boards, offices, councils, divisions, sections,
and departments. This rule a}so applies to boards and committees under GR 12.2 administered
by the Bar. A person or entity entrusted by the Bar with the storage and maintenance of Bar
records is not subject to this rule and may not respond to a request for access té Bar records,
absent express writien authority from the Bar or separate authority in rule or statute to grant
access fo the documents. The Bar Executive Director serves as the public 1;ecords officer to

whom all records requests shall be submitted.

(¢) Definitions.

(1) “Access” means the ability to view or obtain a copy of a Bar record.

1



(2) “Bar record” means any writing containing information relating to the conduct of any Bar
function prepared, owned, used, or retained by the Bar regardless of physical form or
characteristics. Bar records include only those records in the possession of the WSBA and its
staff or stored under Bar ownership and control in facilities or -servers and do not include
records solely in the possession of members of boards, committees, task forces, commissions,
sections, councils, and divisions. Nothing in this rule requires the Bar to create a record that

is not currently in possession of the Bar at the time of the request.

(3) “Writing” means handwriting, typewriting, printing, photostating, photographing, and
every other means of recording any form of communication or representation in paper, digital

or other format.

(d) Bar Records - Right of Access.

1. The Bar shall make available for its members and/or public inspection and copying all
Bar records, unless the record falls within the specific exemptions of this rule or is made
confidential b3-( the Rules of Professional Conduct, the Rules for Eﬁforcement of Lawyer
Conduct, the Admission to Practice Rules, the Rules for Enforcement of Limited Practice Officer
éonduct, General Rule 25, court orders or protective orders issued under those rules, or any
other applicable state or federal statute or rule. Tlo the extent required to prevent an unreasonable
invasion of persoﬁal privacy interests or threat to safety or by the above-referenced rules, statutes

or orders, the Bar shall delete identifying details in a manner consistent with those rules when it



makes available or publishes any Bar record; however, in each case, the justification for the

deletion shall be explained in writing,

2. In addition to exemptions referenced above, the following categories of Bar records are

exempt from public access:

a. Personal information in files maintained for employees,
appointees, members, volunteers, or elected officials of the Bar

to the extent that disclosure would violate their right to privacy.

b. Specific information and investigative records, relating to lawyer
or Limited Practice Officer admissions or dis cipline that are not

expressly categorized as public information by court rule,

c. Test questions, scoring keys, and other examination data
including individual scores, used by the Bar to administer a

license, employment, or academic examination.

d. The contents of real estate appraisals made by or for the Bar
relative to the acquisition or sale of property, until the project or
prospective sale is abandoned or until such time as all ofthe
property has been acqﬁired or the property to which the sale
appraisal relates is sold, but in no event shall disclosure be

denied for more than three years after the appraisal.

e. Research data, protected intellectual property and proprietary
3 .



information.

Preliminary or intra-Bar memoranda, notes, and e-mails, and
other documents in which recommendations or opinions are
expressed or policies formulated or recommended, except when
referenced during an open meeting or cited by the Bar in

connection with any of'its actions.

. Manuals, poIiciés, and procedures, developed by Bar staff, that
are directly related to the performance of investigatory,
disciplinary, or regulatory functions, except as may be

specifically made public by court rule.

. Applications for employment with the Bar, including the names
of applicants, resumes, and other related materials submitted

with respect to an applicant.

Personal identifying information, including indiviﬁﬁals’ home
contact mformation, Social Security numbers, driver’s license
numbers, dates of birth, and identification or security
photographs held in Bar records or mailing lists of employees or

volunteers,
Information that identifies a person who, while a Bar employee:

1) seeks advice, under an informal process established by



the Bar, in order to ascertain his or her rights in
connection with a potentially discriminatory or unfair

employment practice; and

2) requests his or her identity or any identifying information

not be disclosed.

k. Personal data of individual members, including but not limited to
ethnicity, race, disability status, gender, sexual orientation, and
law school history; however membership status, bar number,
dates of admission, and business addresses, telepliones, facsimile
numbers, and electronic mail addresses (unless the member has
requested that electronic mail addresses not be made public),
shall not be exempt, provided that, for reasons of personal
security or other compelling reason, the Executive Director may;
on an é.nnual basis, approve the confidentiality of any such

information in which case it shall be exempt.

1. Applications for admission to the Bar and annual licensing forms

and related records.

m. Information which would identify bar examiners responsible for

writing and/or grading specific bar exam questions,

n. Proceedings and records of the Board of Bar Examiners except

as made public by the Board.
5



0. Information, records, or documents of the Law Clerk Board that

relate to any application for admission to or completion of the
Law Clerk program, or to the retention of any current participant

in the Law Clerk program, except as made public by the Board.

. Information, records, or documents of the Practice of Law Board
regarding the investigation, or potential investigation, of any
incident or alleged incident of the unauthorized pfactice of law,
except material submitted to other agencies afier a finding of

unauthorized practice of law or except as made public by the Board.

. Information, records, or documents of the Charact‘er and Fitness
Boeard that relate to any application for admission, special
admission, special licensing, or change of membership status or
class, except where those proceedings are specifically made -

public by court rule.

Records relating to requests by members for ethics opinions to
the extent that they contain information identifying the member

or a party to the inquiry.

~ Proceedings and records of the Judicial Recommendation

Committee,

Records and proceedings of any Fee Arbitration Program,

Mediation Program, or other alternative dispute resolution
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program which may be administered by the Bar.

.. Records and proceedings of the Personnel Committee except as

made public.

v. Records and proceedings of the Awards Committee except as
made public.Records and proceedings of the Hearing Officer

Selection Panel, except as made public by the Panel;

w. Personnel records of Bar employees, whether regular,
temporary, or confract, except for information relating to
compensation for job classifications, verifying perieds of
employment or, when specifically requested, the Executive

Director’s current annual compensation;

y. Applications for license fee hardship waivers and any decision or

determination on them;
z. Continuing Legal Education attendance rosters;
aa. Copyrighted material,

bb. Any material which is subject to attorney/client privilege.

The above exempted information will be redacted from the specific records sought.
Statistical information not descriptive of any readily identifiable person or persons may be

disclosed.



(e) Bar Records—Procedures for Access,

The Washington State Bar Association shall adopt a policy implementing this rule and setting

forth its procedures for accepting and responding to records requests,

® EXTRAORD]NARY REQUESTS LIMITED BY RESOURCE CONSTRAINTS. If |
a particular request is of a magnitude or burden on resources that the Bar cannot fully comply |
within a reasonable time due to constraints on the time, resources, and personnel, the Bar shall

commﬁnicate this information to the requester. The Bar must attempt to reach agreement with

the requester as to narrowing the request to a more manageable scope and as to a timeframe for

the Bar’s response, which may include a schedule of ﬁstallment responses. Ifthe Bar and

requester are unable to reach agreement, the Bar shall respond to the extent practicable and may

decline to process the remainder of the request.

(2) Review of denials. Requests for review of denials may be made to the WSBA Executive
Director. Appeals from the decision of the WSBA Executive Director shall be to the Board of

Governors. [should there be a subsequent appeal process to the Chief Justice?)

v
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