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Questions

In Ethics Advisory Committee Opinion 20-07, the Ethics Advisory Committee advised,
‘[CIriminal defense attorneys that routinely practice in a county’s superior court should
not preside over criminal cases or proceedings in the same county’s district court as pro
tem judges as it would undermine public confidence in the impartiality of the judiciary.”
The Ethics Advisory Committee opined, “because the criminal defense attorneys are
expected to preside as pro tempore judges over matters of the same type in which they
practice, there are a number of factors that could affect the public confidence in the
impartiality of the judicial officer and project an appearance of impropriety. CJC 1.2.
Also, depending on the population of the county, the scenario presented will likely lead
to disqualification because the impartiality of the pro tempore judicial officer is
reasonably questioned under CJC 2.11. In reviewing the factors outlined above, criminal
defense attorneys that routinely practice in a county’s superior court should not preside
over criminal cases or proceedings in the same county’s district court as pro tempore
judges as it would undermine public confidence in the impartiality of the judiciary.”

In addition to city ordinances, our city has adopted and prosecutes criminal
misdemeanors and gross misdemeanors within the Revised Code of Washington.

1. Our municipal court would like to have local defense attorneys, who appear
primarily in superior court in the county in which the municipal court is located,
serve as pro tem and part time judges in municipal court. The attorneys would
preside over criminal matters. Criminal dockets would include all aspects of
criminal cases including but not limited to arraignments, criminal review dockets,
probation violations, and changes of plea. The attorneys would not preside over
cases for which they or their office represent/represented a defendant appearing
in front of them. The pro tem and part time judges are likely to encounter cases
that are the same type in which they and their office practice. For example, the
municipal court deals with misdemeanor thefts, DUI, assault, order violations,
etc. The defense attorney handles felony thefts, DUI, assault, order violations,
etc.

a. Is there an ethical issue with a defense attorney serving as a pro tem or
part time judge in this capacity?

b. Does the opinion change if the defense attorney appears primarily in other
courts of limited jurisdiction within the county in which the municipal court
is located? The defense attorney is guaranteed to encounter cases that
are the same type in which they and their firm practice (Same criminal
misdemeanors and gross misdemeanors within the Revised Code of
Washington).



2. Our municipal court would like to have local prosecuting attorneys, who appear
primarily in superior court in the county in which the municipal court is located,
serve as pro tem or part time judges in municipal court. The attorneys would
preside over criminal matters. Criminal dockets would include all aspects of
criminal cases including but not limited to arraignments, criminal review dockets,
probation violations, and changes of plea. The attorneys would not preside over
cases for which they or their office are prosecuting a defendant appearing in front
of them. The pro tem or part time judges are likely to encounter cases that are
the same type in which they and their office practice. For example, the municipal
court deals with misdemeanor thefts, DUI, assault, order violations, etc. The
prosecuting attorney handles felony thefts, DUI, assault, order violations, etc.

a. Is there an ethical issue with a prosecuting attorney serving as a pro tem
or part time judge in this capacity?

b. Does the opinion change if the prosecuting attorney appears primarily in
other courts of limited jurisdiction within the county in which the municipal
court is located? The prosecuting attorney is guaranteed to encounter
cases that are the same type in which they and their office practice (same
criminal misdemeanors and gross misdemeanors within the Revised Code
of Washington).

3. Opinion 20-07 addressed defense attorneys practicing in the superior court in the
county in which a district court is located. Is the opinion different in any way if:
a. The defense attorney primarily appears in a superior court outside of the
county in which the district court is located?
b. The defense attorney primarily appears in a court of limited jurisdiction
outside of the county in which the municipal court is located?
c. The prosecutor primarily appears in a superior court outside of the county
in which the district court is located?
d. The prosecutor primarily appears in a court of limited jurisdiction outside of
the county in which the municipal court is located?

Answers

There is no blanket prohibition on attorneys serving as pro tem or part-time judges in
the same type of court where they practice.’ EAO 09-02, EAO 91-23. Rather, each
situation should be examined on a case-by-case basis. EAO 09-02. In all
circumstances, it remains the responsibility of the judicial officer to evaluate each case
to determine if there may be a conflict of interest or the appearance of a conflict of
interest. See EAO 99-06.

CJC Rule 1.2 says, “Ajudge shall act at all times in a manner that promotes public
confidence in the independence, integrity, and impartiality of the judiciary, and shall
avoid impropriety and the appearance of impropriety.” Factors relevant to whether an
attorney’s appointment as a pro tem judge may undermine the public’s confidence in the

" A pro tem judge is a person who hears, “fewer than 12 cases or 12 dockets annually.” CJC Terminology.
A part-time judge is a person who hears, “in excess of 11 cases or 11 dockets annually.” /d.



judiciary include: (1) the term of the appointment, (2) the frequency and nature of
service, (3) the type and nature of cases in which that person will be presiding over and
which they are appearing on as an attorney, and (4) the extent to which the pro tem
judge would have communications with judges on the bench about disputed legal
issues. EAO 09-02.

1. Generally, the considerations outlined in EAO 20-07 apply to this request.
However, the circumstances in EAO 20-07 may be distinguishable from the
qguestion presented here.

In EAO 20-07, the question was whether private defense attorneys practicing in
superior court could serve as pro tem or part-time judges in a district court in the
same county. Municipal courts generally tend to be limited to infractions,
misdemeanor and gross misdemeanor criminal traffic cases, and violations of city
ordinances. RCW 3.50.020. To the extent the requester intends for the local
defense attorneys who appear primarily in superior court to serve as pro tem and
part-time judges on dockets involving infractions, misdemeanor and gross
misdemeanor criminal traffic cases, and violations of city ordinances, then the
concerns expressed in EAO 20-07 may not arise.

Further guidance can be found in EAO 91-13, where this Committee found it was
permissible for defense attorneys who practice in a different municipal court in
the same county to serve as municipal court pro tem judges in another municipal
court in the same county unless it involves the same proceeding or a related
proceeding. Here, because the type and nature of cases in superior court often
differ from those in municipal court and it is unlikely the pro tem or part-time
judge would have communications with judges on the municipal court bench
about disputed legal issues present in superior court, local defense attorneys
practicing in superior court may serve as a pro tem or part-time judges in
municipal court.

The requester asks if local defense attorneys may serve as a pro tem or part-
time judges on dockets where they “are likely to encounter cases that are the
same type in which they and their office practice” or are “guaranteed to
encounter cases that are the same type in which they and their firm practice.”
The type and nature of cases a pro tem or part-time judge is likely to encounter is
only one factor for consideration. EAO 09-02. Other nonexclusive factors include
the term of the appointment, the frequency and nature of service, the extent to
which the judicial officer would have communications with judges on the bench
about disputed legal issues, the extent the local defense attorneys have a
contract in the county to provide nonjudicial legal services (such as a public
defense contract), and the likelihood that attorneys from the judicial officer’s
office would appear in the judicial officer’s court. EAO 20-07, EAO 09-02, EAO
94-07, EAO 92-03, EAO 91-17, EAO 91-13. Again, as stated above, it remains
the responsibility of the judicial officer to evaluate each case to determine if there
exists a conflict of interest or the appearance of a conflict of interest that may



undermine the public’s confidence in the impartiality of the proceeding or the
judiciary. See EAO 99-06.

2. Local prosecuting attorneys, who appear primarily in the superior court in the
county in which the municipal court is located, may be permitted to serve as pro
tem or part-time judges in the municipal court. Similar questions were addressed
in EAO 99-06, EAO 96-07, EAO 92-03, and EAO 90-03.

Similarly, a prosecuting attorney who appears primarily in other courts of limited
jurisdiction within the county in which the municipal court is located may serve as
a pro tem or part-time judge in the municipal court. See EAO 90-03 (an attorney
who prosecutes cases in municipal court may serve as a part-time district court
judge in the same county).

As with the circumstances described in Question 1, it remains the responsibility
of the judicial officer to evaluate each case to determine if there may be a conflict
of interest or appearance of a conflict of interest. In EAO 99-06, which involved a
part-time prosecutor practicing in superior court serving as a part-time municipal
court judge in the same county, the Committee observed:

Even though the judicial officer may serve in both of these capacities, it is
the responsibility of the judicial officer to evaluate each case to determine
if there may be a conflict of interest or the appearance thereof, and if one
does exist to either disclose the conflict or the appearance thereof and/or
offer to withdraw from the case.

3. If a defense attorney or prosecuting attorney appears primarily in a superior court
outside of the county in which the district court is located, the considerations
underlying EAO 20-07 would not apply if that attorney serves as a pro tem or
part-time judge.

Similarly, if a defense attorney or prosecuting attorney appears primarily in a
court of limited jurisdiction outside of the county in which the municipal court is
located, the considerations underlying EAO 20-07 do not apply if that attorney
serves as a pro tem or part-time judge.
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