

SUGGESTED AMENDMENT

LAWYERS’ FUND FOR CLIENT PROTECTION
(APR 15)

PROCEDURAL RULES

Rule 5.  ELIGIBLE CLAIMS

Rule 6.  PROCEDURES
Rule 5.  Eligible Claims.

A – C.  [No change].
D. Excluded Losses.
Except as provided by Section E of this Rule, the following losses shall not be reimbursable:

(1)
Losses incurred by partners and associates of the lawyer causing the loss;

(2)
Losses covered by any bond, surety agreement, or insur​ance contract to the extent covered thereby, including any loss to which any bonding agent, surety, or insurer is subrogated, to the extent of that subrogated interest;

(3)
Losses incurred by any financial institution which are recoverable under a "banker's blanket bond" or similar commonly available insurance or surety contract;

(4)
Losses incurred by any business entity controlled by the lawyer or any person or entity described in Rule 5 D (1), (2) or (3);

(5)
Losses incurred by an assignee, lienholder, or creditor of the applicant or lawyer, unless application has been made by the client or beneficiary or the client or beneficiary has authorized such reimbursement; 

(56)
Losses incurred by any governmental entity or agency; or(67)
Consequential damages, such as lost interest, or attorney's fees or other costs incurred in seeking recovery of a loss.

E – G.  [No change].

Rule 6.  Procedures
A – C.  [No change].
 

D.
Withdrawal of Application/Restitution.    If, during the investigation of an application, the Applicant withdraws the Application or the Applicant receives full restitution of the amount stated in the Application, the Applicant and the lawyer shall be advised that the file will be closed without further action.

DE.  Testimony.
The Committee may request that testimony be presented to complete the record.  Upon request, the lawyer or applicant, or their representatives, may be given an opportunity to be heard at the discretion of the Committee.

EF.
Finding of Dishonest Conduct.
The Committee may make a finding of dishonest conduct for purposes of considering an application.  Such a determination is not a finding of dishonest conduct for purposes of professional discipline.  

FG.
Evidence and Burden of Proof.
Consideration of an application need not be conducted according to technical rules relating to evidence, procedure and witnesses.  Any relevant evidence shall be admitted if it is the sort of evidence commonly accepted by reasonably prudent persons in the conduct of their affairs.  The applicant shall have the burden of establishing eligibility for reimbursement by a clear preponderance of the evidence.

GH.
Pending Disciplinary Proceedings.
Unless the Committee or Trustees otherwise direct, no application shall be acted upon during the pendency of a disciplinary proceeding or investigation involving the same act or conduct that is alleged in the claim.

HI.
Public Participation.
Public participation at Committee meetings shall be permitted only by prior permission granted by the Committee chairperson.

IJ.
Committee Action.

(1)
Actions of the Committee Which Are Final Decisions:  A decision by the Committee on an application for payment of $25,000 or less – whether such decision be to make payment, to deny payment, to defer consid​eration, or for any action other than payment of more than $25,000 – shall be final and without right of appeal to the Trustees.  

(2) Actions of the Committee Which Are Recommenda​tions to the Trustees:  A decision by the Committee (a) on an application for more than $25,000, or (b) involving a payment of more than $25,000 (regardless of the amount stated in the application), is not final and is a recom​mendation to the Trustees which shall have sole authority for final decisions in such cases.

Rules 7 – 14.  [No change].
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