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RULE 36.  JURY SELECTION
(a) Scope of rule.  This procedure is to be followed in all jury trials.

(b) A party may object to an adverse party’s use of a peremptory challenge on the grounds that the race or ethnicity of the prospective juror could be viewed as a factor in the use of the challenge, or the court may raise this objection sua sponte.  When such an objection is made, the party exercising the peremptory challenge must articulate on the record the reasons for the peremptory challenge.

(c) Using an objective observer standard, the court shall evaluate the reasons proffered for the challenge.  If the court determines that an objective observer could view race or ethnicity as a factor for the peremptory challenge, the challenge shall be denied.
Comment

[1]  The purpose of this rule is to eliminate the unfair exclusion of potential jurors based on race.  This rule responds to problems with the Batson test described in State v. Saintcalle, 178 Wn.2d 34 (2013), and provides a different standard for determining whether a peremptory challenge is invalid than that provided for in Batson v. Kentucky, 476 U.S. 79 (1986).  For purposes of this rule it is irrelevant whether it can be proved that a prospective juror’s race or ethnicity actually played a motivating role in the exercise of a peremptory challenge.

[2]  An objective observer is one who is aware that purposeful discrimination and implicit, institutional, or unconscious bias have resulted in the unfair exclusion of potential jurors based on race in Washington.

[3] In determining whether an objective observer could view race or ethnicity as a factor in the use of the peremptory challenge, the court shall consider the following: (a) the number and types of questions posed to the prospective juror, which may include consideration of whether the party exercising the peremptory challenge failed to question the prospective juror about the alleged concern or the type of questions asked about it; (b) whether the party exercising the peremptory challenge asked significantly more questions or different questions of minority jurors than other jurors; and (c) whether other prospective jurors provided similar answers but were not the subject of a peremptory challenge by that party.

[4]  Because historically the following reasons proffered for peremptory challenges have operated to exclude racial and ethnic minorities from serving on juries in Washington, there is a presumption that the following are invalid reasons for a peremptory challenge: (a) having prior contact with law enforcement officers; (b) expressing a distrust of law enforcement or a belief that law enforcement officers engage in racial profiling; (c) having a close relationship with people who have been stopped, arrested, or convicted of a crime; (d) living in a high-crime neighborhood; (e) having a child outside of marriage; (f) receiving state benefits; and (g) not being a native English speaker.
[5]  The following reasons proffered for peremptory challenges also have historically been used to perpetuate exclusion of minority jurors:  allegations that the prospective juror was sleeping, inattentive, staring or failing to make eye contact, exhibited a  problematic attitude, body language, or demeanor, or provided unintelligent or confused answers. If any party intends to offer one of those reasons or reasons similar to them as the justification for a peremptory challenge, that party must provide reasonable notice to the court and the opposing party so the behavior can be verified and addressed in a timely manner. A lack of corroborating evidence observed by the judge or opposing counsel verifying the behavior in issue shall be considered strongly probative that the reasons proffered for the peremptory challenge are invalid. 
