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GORDON McCLOUD, J.—Conner Schierman was convicted of four counts
of aggravated first degree murder and sentenced to death. He appeals his convictions
and sentences on multiple grounds. For the reasons given below, we affirm all of
his convictions. As further discussed below, a majority of this court also rejects
Schierman’s challenges to his death sentence.

However, I would hold that two critical, erroneous evidentiary rulings during
Schierman’s penalty phase proceedings rgquire reversal of that death sentence. That
would ordinarily require a remand for a resentencing hearing. I therefore go on to
conduct our court’s statutorily required proportionality review. I conclude that

imposition of the death penalty on Schierman violates our state statutory guaranty
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against disproportionate capital sentencing. For the reasons given in this opinion, I
would reverse Schierman’s death sentences and remand for imposition of the only
statutorily permissible penalty: four consecutive sentences of life in prison without
the possibility of parole.

FACTS

On the morning of July 17, 2006, officials responded to a fire at the home of
Leonid and Olga Milkin, a married couple. ~When firefighters eventually
extinguished the flames, they found the bodies of Olga, Olga’s sister Lyuba, and
Leonid and Olga’s two young sons, Andrew and Justin. The women’s bodies
appeared to have been undressed or partially undressed at the time of the fire. At
the time of the fire, Leonid' was stationed overseas. An investigation revealed that
someone had used accelerants to set the fire, and autopsies revealed that each victim
had been stabbed to death before the fire began.

On the morning of the fire, witnesses observed someone who looked like the
defendant, Conner Schierman, carrying a gas can in front of the Milkin home. Police
contacted Schierman and observed that he had scratches and cuts on his face, head,
and heck. Schierman told them that he had intervened in a domestic dispute in the

early morning hours of July 17 and had been hurt in the process. Police subsequently

! First names are used when needed for clarity.
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discovered a videotape of Schierman filling a gas can at a nearby AMPM on the
morning of the fire. Eventually, Schierman agreed to come to the police station,
where he made three taped statements.

In his third statement, Schierman admitted to being in the Milkin home. He
said that he woke up on the morning of July 17 covered in blood, lying in an upstairs
bedroom in the Milkins’ home and unable to remember how he had gotten there. He
stated that he walked around the house, discovered the four bodies, showered and
changed his clothes, and decided to burn down the house.

That statement to police was largely consistent with a later statement that
Schierman made to defense expert Dr. Andrew Saxon. Schierman told Dr. Saxon
that he started drinking in the early evening of July 16, continued drinking all
evening, and went into an alcoholic blackout some time during that night. He said
that he woke up bloody on a strange bed some time during the morning of July 17,
and discovered a woman’s body in a pool of blood. But Schierman also told Dr.
Saxon that he moved the woman’s body and continued to drink while he stayed in
the house.

Eventually, forensic investigators discovered Schierman’s DNA
(deoxyribonucleic acid) in the Milkin home. Investigators also found a pair of
gloves in the home, which a witness identified as belonging to Schierman. When

Leonid was permitted to return to his house, he found a fire-damaged knife, which
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he did not recognize, in the remaining debris. Police discovered that Schierman had
purchased an identical knife several months earlier. Leonid also discovered a pair
of men’s shoes, recovered from an undamaged section of the basement. Schierman
had purchased an identical pair the previous November. Finally, police also found
three empty vodka bottles in a backpack in Schierman’s bedroom.

The State charged Schierman with four counts of aggravated murder in the
first degree and one count of arson in the first degree. Jury selection began on
November 13, 2009, and the jury panel was seated two months later, on January 12,
2010.

The guilt phase of the trial lasted another three months. The defense conceded
that Schierman committed arson, but argued that he panicked and set fire to the house
to avoid being accused of murders that he did not commit. Schierman was convicted
as charged. The penalty phase lasted almost one month; the jury voted to impose
the death penalty.

The facts relevant to each of Schierman’s assignments of error are

summarized in the appropriate section below.
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GUILT PHASE ISSUES

L. Some of the Trial Court’s Juror Eligibility Determinations Violated
Schierman’s Right To Presence (under the Sixth and Fourteenth
Amendments and Article 1, Sections 3 and 22); Any Error, However,
Was Harmless

Schierman argues that two separate phases of juror selection violated his right
to presence. The first phase to which he assigns error lasted from late September
2009 to mid-November 2009. During that time, counsel met with King County’s
jury services manager to review, and sometimes agree to, potential jurors’
preliminary hardship excusal requests. Schierman was not present during these
meetings.

The second phase of juror selection to which Schierman assigns error took
place on January 12, 2010, the last day of voir dire. During this phase, counsel met
with the trial judge in chambers, where counsel argued, and the judge ruled on,
several for-cause juror challenges. Schierman was not present.

Schierman argues that excluding him from both phases violated his right to
presence under the Sixth and Fourteenth Amendments to the United States
Constitution, and article I, sections 3 and 22 of the Washington State Constitution.
We conclude that he had no right to presence when his attorneys reviewed juror

declarations in the nonadversarial setting of the jury administrator’s office. We
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conclude that he did have a right' to presence during the hearing on for-cause
challenges, but that the error does not require reversal. Because the facts concerning
these proceedings are relevant to both the presence claim (discussed here) and the
courtroom closure claim (discussed below), we describe those facts here.

A. Facts

1. Preliminary Excusals for Hardship (Late September to Mid-
November 2009)

The documents in the record on this appeal show that in late September 2009,
jury summonses were issued to 3,000 people, directing them to report for service on
November 13, 2009. A summons recipient could respond by confirming that he or
she would appear or by submitting a declaration that he or she was unqualified or
unable to serve. The recipients were told that their responses were made under
penalty of perjury. Judge Gregory Canova directed the jury services manager for
King County, Gregory Wheeler, to review declarations of hardship with the
prosecutor and defense counsel.

Per King County Superior Court’s general policy, potential jurors could get
hardship excusals for disability, age, a severe financial burden, or prior jury service,
or because the potential juror was a single parent with young children not attending
day care. Due to the anticipated length of Schierman’s trial, it was also contemplated

that jurors might be excused for reasons that normally warrant only a deferral, e.g.,
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travel plans, employment, or school. Wheeler conducted a preliminary review of
the potential juror responses and created two stacks of excusal requests: one for
“those that were clearly meant to be excused per court policy” and one for “requests
noting a hardship of a less-than-obvious nature.” Clerk’s Papers (CP) at 21347-48.
He then met separately with the prosecution and defense regarding both categories
of hardship request.

If everyone agreed that a declaration stated a “hardship” as defined by official
court policy, Wheeler excused the potential juror without further review by the court.
If the parties disagreed, Wheeler saved the disputed hardship request so that Judge
Canova could review it at a hearing. This process went on between October 19 and
November 6, 2009.

The particular proceedings from which Schierman claims he was excluded
were the times when his lawyers, without the State’s lawyers,> went to an
administrative office in the courthouse to look at either hard copies of or a computer
screen displaying summoned jurors’ e-mailed hardship requests (for reasons not

clear on this record, the screen could not be downloaded).> Schierman says that he

2 It appears that the two sets of lawyers met with Wheeler at different times.

3 The record does not contain any transcripts concerning the development or
execution of this procedure. The documents are silent about these topics. Nor do we have
anything to supplement our understanding of how this off-the-record review of paper and
electronic documents was developed or carried out, since this is a direct appeal.
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was never present at any of these early hardship excusal reviews or conferences. The
State does not dispute that assertion. Schierman was present, however, at all the
hearings over disputed hardship requests. Thus, there is no claim that Schierman
was deprived of the right to presence at aﬁy court proceeding or at any noncourt
adversarial proceeding. Instead, Schierman claims only that he was excluded from
office visits where attorneys looked at a screen or papers for information.
Appellant’s Opening Br. at 17-18 (“The judge made it clear that he would not review
the individual hardship requests if the parties were in agreement. ... Schierman
was never present when the attorneys dealt with these hardship requests.” (emphasis
added)). |

Following this preliminary procedure, the venire was sworn, on the record, on
November 13, 2009. On that day, prospective jurors completed the questionnaire
“designed to let [them] tell the court and the lawyers about [themselves] and about
[their] views on a variety of issues.” Verbatim Report of Proceedings (VRP) (Nov.
13,2009) at 9.

2. For-Cause Challenges in Chambers (January 12, 2010)

The record tells us quite a bit more about the challenges for cause conducted
in chambers—with both sets of attorneys, the judge, and the court reporter, but
without Schierman—than it tells us about what occurred during the preliminary

hardship excusal reviews. The facts of the in-chambers challenges are as follows.
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On January 11, 2010, the last day scheduled for voir dire, 70 potential jurors
remained in the pool. At the end of that day, Schierman challenged six jurors for
cause: Jurors 25, 44, 58, 76, 104, and 171. The court heard argument from both
parties on those challenges, but deferred ruling so that the parties could further
question the six jurors on the following day.

On the following day, the State questioned Jurors 25 and 58. When that
questioning was over, Judge Canova stated, in open court, that he would rule “back
in[] chambers” on a number of hardship and for-cause challenges to potential jurors:

The next thing is that counsel and I are going to go with the court
reporter briefly back into chambers, I'm going to rule on a number of
requests for hardship that have been received by the court, I'm also
going to rule on a number of challenges for cause that are before the

court, that is, requests to excuse jurors for different reasons from

counsel. That will take less than ten minutes, and at the conclusion of

that I will advise all of you who have been excused, if anyone, and we

will then proceed to have counsel exercise their peremptory challenges,

that is the selection of the jury will follow.

VRP (Jan. 12, 2010) at 15-16.

The minute entry for that same day confirms:

Defendant and respective counsel present

Voir dire continues

Court and counsel meet in chambers re hardship and challenges

Court excuses # 424, 356, 265, 218, 172, 168, 130, 104, 79, 25 (and
208 separately)
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As counsel exercise written peremptory challenges, the Court

preliminarily instructs and admonishes the potential jurors.
CP at 10402.

Following the judge’s statement and the docket notation about meeting with
“counsel” in chambers regarding challenges for cause, counsel from both sides went
into chambers with the judge and the court reporter.* In chambers, the judge asked
the State’s position on jurors 25 and 58. The State opposed a for-cause challenge to
both jurors. The judge nevertheless dismissed jurors 25 and 58 for cause because
they indicated that they would hold it against Schierman if he did not testify. The
defense also challenged jurors 76, 171, 104, and 44 for cause based on statements
that they would not “consider alcohol as contributing to mental state or lesser mental
state.” VRP (Jan. 12, 2010) at 20. Judge Canova denied all four challenges because
he did not think the jurors’ statements indicated an inability to be “fair and impartial”
jurors. Id. at 20-22. He also granted hardship requests to Jurors 49, 79, 130, 172,

265, 356, and 424. He denied hardship requests to Jurors 104, 168, 218, 267, and

4 A written record was also made. The minute entry says that Schierman was present
in the courtroom, but that “[c]ourt and counsel me[t] in chambers.” CP at 10402. The last
comment by the judge before the chambers conference was “With that, Counsel, if you’ll
please retire with me to chambers.” VRP (Jan. 12, 2010) at 16. The State does not argue
that Schierman was present at this proceeding.

10
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285. The judge, lawyers, and court reporter then went back out to the open
courtroom, and the judge explained what had just occurred in chambers:
The following jurors have been excused: Juror number 424, juror

number 356, juror number 265, juror number 218, juror number 172,

juror number 168, juror number 130, juror number 104, juror number

79, juror number 58, juror number 49, juror number 25. These jurors

are not excused because of peremptory challenges. That will come later

on this morning.
VRP (Jan. 12, 2010) at 42.

Ultimately, one of the six jurors to whom the defense raised (and lost) a
challenge for cause in chambers, in Schierman’s absence, did sit on Schierman’s

jury: Juror 76.

B. Analysis

A criminal defendant has a right, under the due process clause of the
Fourteenth Amendment, to be present “at any stage of the criminal proceeding that
is critical to its outcome if his presence would contribute to the fairness of the
procedure.” Kentucky v. Stincer, 482 U.S. 730, 745, 107 S. Ct. 2658, 96 L. Ed. 2d
631 (1987); In re Pers. Restraint of Lord, 123 Wn.2d 296, 306, 868 P.2d 835 (1994)
(Lord ). Atrticle I, section 22 of Washington’s Constitution also guarantees the

right to “appear and defend in person.”

5 This court has held that article I, section 22 “arguably” provides broader protection
than the federal due process clause does. State v. Irby, 170 Wn.2d 874, 885 n.6, 246 P.3d

11
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We first address Schierman’s right-to-presence challenge to the preliminary
hardship determinations, and then his right-to-presence challenge to the for-cause
juror challenges in chambers.

1. Preliminary Excusals for Hardship (Late September to Mid-
November 2009)

The State argues that if excluding Schierman from the preliminary hardship
conferences was error, it was not of constitutional magnitude and therefore may not
be raised for the first time on appeal under Rules of Appellate Procedure (RAP)
2.5()(3).

RAP 2.5(a)(3) does not apply in its usual fashion on appeal of a death penalty
case. This court has held that we apply this procedural rule more liberally in such
cases, including to asserted guilt phase errors raised for the first time on appeal.
State v. Lord, 117 Wn.2d 829, 849, 822 P.2d 177 (1991) (Lord 1) (citing State v.
Jeffries, 105 Wn.2d 398, 418, 717 P.2d 722 (1986)).

It is clear, however, that there is no constitutional right to presence at the
noncourt, nonadversarial office visits to view juror declarations that are at issue here.
Thus, regardless of whether we consider this claim on its merits or under RAP

2.5(a)(3)’s gatekeeping inquiry—which requires that an asserted error “clearly

796 (2011). It has also held that a claim under article I, section 22 must be examined
separately from a claim under the due process clause of the Fourteenth Amendment to the
United States Constitution. Id. at 885.

12



State v. Schierman (Conner), No. 84614-6

implicate[] a constitutional interest,” State v. Kalebaugh, 183 Wn.2d 578, 584, 355
P.3d 253 (2015)—the claim fails.

In support of his argument that the constitutional right to presence attaches to
preliminary hardship determinations, Schierman relies primarily on this court’s
decision in State v. Irby, which recognized a defendant’s right to presence at for-
cause eligibility determinations made after jurors submitted written answers to juror
questionnaires. 170 Wn.2d 874, 884, 246 P.3d 796 (2011). Significantly, Irby
explicitly distinguished those postquestionnaire determinations from preliminary
hardship determinations, referring to the latter as “proceedings that courts have held
a defendant does not have the right to attend.” Id. at 882 (emphasis added).® In this
respect, Irby is consistent with case law from other jurisdictions, which generally

distinguishes between dismissals that are unrelated to the facts and issues in the

6 The facts in Jrby obscure this distinction somewhat: substantively, the specific
dismissals at issue in Irby addressed both hardship (e.g., “77 has a business hardship”) and
cause (“36, 48, 49 and 53 had a parent murdered™), yet this court held that they were all
part of “‘the work of empanelling the jury.”” 170 Wn.2d at 878, 883-84 (quoting Gomez
v. United States, 490 U.S. 858, 873, 109 S. Ct. 2237, 104 L. Ed. 2d 923 (1989)). But
crucially, the Jrby majority based that holding on the fact that the e-mail exchange at issue
occurred after the venire was sworn and the members completed their questionnaires, and
on the fact that the e-mail exchange addressed some for-cause dismissals. Id. at 884 (“In
Irby’s case, ‘the work of empaneling the jury’ began on January 2 . . . [and] was ongoing
when the trial judge e-mailed Irby’s attorneys and the prosecutor about potentially
dismissing 10 jurors, not only for hardship, but because 4 jurors had parents who had been
murdered.”).

13
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defendant’s case (e.g., for schedule conflicts, illness, etc.), and dismissals that
implicate facts and issues particular to the case (e.g., for bias, taint, etc.).” In this
case, the process of defense lawyers reviewing juror declarations—in hard copy or
electronic form—did not even rise to the level of a hardship excusal hearing. It was
a preliminary review of documents, after which the lawyers advised the court about
whether they even wanted a hearing. Thus, with respect to the review of declarations
regarding preliminary hardship determinations, Schierman’s right-to-presence claim
does not implicate any constitutional interest.®

Finally, Schierman argues that even if a defendant’s right to presence does not
normally attach to preliminary hardship evaluations, it attached to the hardship

evaluations here because they were conducted according to a special procedure.

7 See, e.g., City of Mandan v. Baer, 1998 ND 101, 578 N.W.2d 559, 563-64 (before
the prospective juror reports for service, court may excuse prospective juror for illness or
hardship outside the defendant’s presence); Porter v. State, 289 Md. 349, 358, 424 A.2d
371 (1981) (defendant has no right to presence at court’s consideration of hardship excuses,
since these are “unrelated to juror impartiality or disqualification); People v. Marks, 152
Cal. App. 4th 1325, 1334, 62 Cal. Rptr. 3d 322 (2007) (defendant has a right to presence
at proceeding to determine the suitability, though not the availability, of potential juror).

8 Schierman does not argue that our state constitution is more protective of this right.
This court has held that article I, § 22 is more protective than the Sixth Amendment in the
context of a confrontation clause challenge, State v. Martin, 171 Wn.2d 521, 532, 252 P.3d
872 (2011), and the right to self-representation, State v. Rafay, 167 Wn.2d 644, 222 P.3d
86 (2009). But our case law on the right to presence during jury selection does not address
any distinction between the state and federal constitutional right. See In re Pers. Restraint
of Pirtle, 136 Wn.2d 467, 483-84, 965 P.2d 593 (1998); Lord 11, 123 Wn.2d at 306.

14
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Appellant’s Opening Br. at 24-25. He seems to refer to the fact that Judge Canova
separately reviewed any disputed hardship requests with the parties. Id. But
Schierman was present any time the judge conducted such a review. He was absent
only from his own lawyers’ meetings with an administrator to review documents.

2. For-Cause Challenges in Chambers (January 12, 2010)

Schierman next argues that his right to presence was violated when, in his
absence, counsel argued and the court ruled on several for-cause juror challenges.

a. Preservation of error

Under Irby, the constitutional right to presence clearly attaches to for-cause
challenges during voir dire. 170 Wn.2d at 883-84. The State does not dispute this.

Instead, the State argues that even if an “error affecting a constitutional right”
occurred here, this error was not “manifest” within the meaning of that rule. RAP
2.5(a)(3). We disagree. As noted above, RAP 2.5(a)(3) does not apply in is usual
fashion in a death penalty case. Lord1, 117 Wn.2d at 849 (citing Jeffries, 105 Wn.2d
at 418). But even if it did, its prerequisites are satisfied in this instance.” In order to
show that an error is “manifest” under RAP 2.5(a)(3), Schierman must make “a
‘plausible showing . . . that the asserted error had practical and identifiable

(113

consequences in the trial of the case,”” meaning that “‘given what the trial court

9 We note that the State did not raise RAP 2.5(a)(3) in our prior case addressing the
right to presence at juror eligibility determinations. Consequently, that case does not
discuss the rule’s application in that context. See Irby, 170 Wn.2d at 885-86.
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knew at the time, the court could have corrected the error.”” Kalebaugh, 183 Wn.2d
at 584 (quoting State v. O’Hara, 167 Wn.2d 91, 99-100, 217 P.3d 756 (2009)). The
error in this case meets that standard: the trial judge should have known not to hold
for-cause challenge arguments in the defendant’s absence, and he could easily have
heard those arguments from the bench instead. Thus, the record is sufficient to allow
us to determine the merits of Schierman’s claim. O’Hara, 167 Wn.2d at 99 (“‘If the
facts necessary to adjudicate the claimed error are not in the record on appeal, . . .
the error is not manifest.”” (quoting State v. Kirkman, 159 Wn.2d 918, 935, 155 P.3d
125 (2007))).
b. Merits

We conclude that the trial court committed constitutional error in excluding
Schierman from the discussion and rulings on six for-cause challenges. Irby, 170
Wn.2d at 884-85 (defendant’s absence from a “portion of jury selection” violated
constitutional right to presence); State v. Slert, 181 Wn.2d 598, 609, 334 P.3d 1088
(2014) (plurality opinion) (remanding for Court of Appeals to determine whether
violation of right to presence under Irby was harmless beyond a reasonable doubt),
rev’'d, 186 Wn.2d 869, 383 P.3d 466 (2016).

The State argues that Schierman had no right to presence at the in-chambers
proceeding because that proceeding “[did] not require a resolution of disputed facts.”

Br. of Resp’t at 36. It contends that for-cause challenges are strictly “‘legal matters’”

16
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to which the right to presence does not attach. Id. (quoting Lord 1I, 123 Wn.2d at
306).

We disagree. For-cause challenges are not strictly legal arguments (to which
a defendant arguably cannot contribute), but involve a factual component. They
require the court to scrutinize jurors’ answers and behavior for indications of bias
that may be subtle. Federal precedent in other contexts supports this view. E.g.,
Uttecht v. Brown, 551 U.S. 1,9-10, 127 S. Ct. 2218, 167 L. Ed. 2d 1014 (2007) (in
determining whether juror can be impartial, the trial court must evaluate juror’s
demeanor; this judgment is entitled to deference). We hold that the trial court erred
when it heard for-cause challenges outside Schierman’s presence.

c. Harmless error

In Irby, this court presumed prejudice stemming from the right-to-presence
violation at issue; accordingly, it placed the burden on the State to show that “the
jurors who were excused in [the defendant’s] absence . . . had no chance to sit on
[the] jury.” 170 Wn.2d at 886. In adopting this test, Irby departed substantially from
both federal constitutional law and our state precedent on the right to presence. Prior
to Irby, this court did not place exactly the same burden on the State. E.g., State v.
Caliguri, 99 Wn.2d 501, 509, 664 P.2d 466 (1983). Instead, before we applied

constitutional harmless error analysis to a violation of a defendant’s right to
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presence, we required the defendant to “first raise at least the possibility of
prejudice.” Id. (emphasis added).

Schierman contends that we should apply Irby’s presumption of prejudice
(even absent “at least the possibility of prejudice”) in this case, but the relevant facts
in Irby are considerably different from the facts at issue here. Irby, 170 Wn.2d at
886. In Irby, counsel considered prospective jurors’ answers to written
questionnaires and then, without consulting the defendant, agreed to dismiss several
jurors without further questioning—some for hardship and some for cause. Id. at
877-78. Thus, in Irby, the defendant had absolutely no opportunity to “‘give advice
or suggestion’ on this portion of the jury selection process. Id. at 883 (quoting
Snyder v. Massachusetts, 291 U.S. 97, 106, 54 S. Ct. 330, 78 L. Ed. 674 (1934),
overruled in part on other grounds by Malloy v. Hogan, 378 U.S. 1, 84 S. Ct. 1489,
12 L. Ed. 2d 653 (1964)). Nor did he have any way of determining, after the fact,
how the excused jurors’ “alleged inability to serve [might have been] . . . tested by
questioning in [his] presence.” Id. at 886. In that circumstance, it makes sense to
burden the State with proving that even absent the constitutional violation, no
excluded juror could have been seated. To put this another way, it does not make
sense to burden the defendant with proving the unknowable.

This case is different. Here, Schierman was present for all of the juror

questioning—thus, he was present when counsel “tested” these jurors’ eligibility to
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