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GONZALEZ, J.— Admission to the practice of law requires years of graduate
level study either with a practicing lawyer or at a law school. It requires passage of
a rigorous bar examination on a wide range of topics. In addition, bar applicants
must satisfy character and fitness requirements. Once admitted, lawyers join a
noble profession and become officers of the court, obligated to conduct themselves
ethically under the Rules of Professional Conduct. When lawyers break the rules,
they are subject to discipline. When lawfully practicing attorneys cause harm,
malpractice insurance and the victims’ compensation fund can provide some relief

for their clients.



State v. Yishmael, No. 96775-0

By contrast, the unlawful practice of law often causes harm without any of
the protections for malpractice.by lawyers. Because these harms are predictable,
the unlawful practice of law is a crime. RCW 2.48.180(3). This case is
illustrative. Victims in this case became homeless, were jailed, and lost almost
everything they owned.

This court has the “exclusive power to regulate the practice of law,” and in
accordance with constitutional separation of powers principles, our legislature has
not attempted to define the “practice of law.” Hagen & Van Camp, P.S. v. Kassler
Escrow, Inc., 96 Wn.2d 443, 445, 635 P.2d 730 (1981)_ (citing WASH. CONST. art.
IV, § 1). The “practice of law,” however, has been defined in common law and,
more recently, a court rule, GR 24.

Naziyr Yishmael, who is not an attorney, advised clients that they could
“homestead” in apparently abandoned properties and, after a period of time,
acquire title through adverse possession. After some of his clients were arrested
for taking up residence in other people’s houses, he was charged with and
convicted of misdemeanor unlawful practice of law. He contends his conviction
must be reversed for five reasons. He contends the jury was improperly instructed
that the unlawful practice of law is a strict liability offense. He contends the
court’s use of GR 24 to define the practice of law violates separation of powers; he

contends this use amounts to a comment on the evidence. He contends that the
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statute is unconstitutionally vague. Finally, he contends that there was insufficient
evidence presented to sustain his conviction. Finding no error, we affirm.
FACTS

In October 2014, four people were arrested. They were among many people
who had been advised by Yishmael that they could take up residence in apparently
abandoned foreclosed homes and, by changing the locks, moving in, improving the
properties, and filing a variety of papers with the recorder’s office, acquire title
through adverse possession. Yishmael charged $7,000-$8,000 for his advice and
assistance in adversely possessing homes. His clients also spent thousands of
dollars repairing and improving the properties. Some lost almost evefything they
owned.

Yishmael was charged with several crimes, including theft and the unlawful
practice of law. He testified in his own defense. Yishmael did not dispute that he
gave his clients advice on homesteading, adverse possession, and talking with
police who might challenge his clients’ right to be in the homes, and that he
offered assistance in completing documents to be filed with the county recorder’s
office. He also testified that he never held himself out to be a lawyer and, based on
his review of the unlawful practice of law statutes in Title 2 RCW, he did not

believe he was practicing law.
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Both sides offered expert testimony from law professors. Professor David
Boerner testified at length about the meaning of “practice of law.” Boerner was a
member of the committee that defined the practice of law and proposed GR 24 to
codify that definition. Professor Gregory Silverman testified at length on adverse
possession, foreclosure, and this court’s opinion in Bain v. Metropolitan Mortgage
Group, Inc., 175 Wn.2d 83, 285 P.3d 34 (2012).

During trial, Yishmael moved to dismiss the unlawful practice of law
charge. He argued that the statute violated the First Amendment to the United
States Constitution and was unconstitutionally vague. He also objected to the
admission of GR 24 and its use in crafting the jury instructions. Yishmael
proposed instructions that would have required the State to establish he
“unlawfully and knowingly practiced law, or held himself out as entitled to
practice law.” Clerk’s Papers (CP) at 512. Ultimately, the jury was instructed that
“[a] person commits the crime of Unlawful Practice of Law when, not being an
active member of the State Bar, he practices law.” CP at 550. The jury was also

instructed that

[t]he “practice of law” means the application of legal principles and
judgment with regard to the circumstances or objectives of another entity or
person(s) which requires the knowledge and skill of a person trained in law.
This includes giving advice or counsel to others as to their legal rights or the
legal rights or responsibilities of others for fees or other consideration. It
also includes the selection, drafting, or completion of legal documents or
agreements which affect the legal rights of an entity or person(s).
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CP at 552. This definition largely mirrors the first two provisions of GR 24. The
to-convict instruction did not require the jury to find Yishmael knowingly
practiced law.

The jury acquitted Yishmael of the theft and theft-related charges. It found
him guilty of the unlawful practice of law charge. Yishmael was sentenced to 364
days in jail with all but 5 days suspended. The Court of Appeals affirmed, and we
granted review. State v. Yishmael, 193 Wn.2d 1002 (2019).

ANALYSIS

The first four issues in this case present questions of law that are reviewed
de novo. Dreiling v. Jain, 151 Wn.2d 900, 908, 93 P.3d 861 (2004) (citing Rivett
v. City of Tacoma, 123 Wn.2d 573, 578, 870 P.2d 299 (1994), overruled in part on
other grounds by Chong Yim v. City of Seattle, 194 Wn.2d 682, 451 P.3d 694
(2019)). Yishmael also challenges the sufficiency of the evidence, which has a
more deferential standard that we will discuss below.
1. Strict Liability

First, we must decide whether the unlawful practice of law, as chérged here,
is a strict liability offense. If not, then the State was improperly relieved of the
burden of proving Yishmael acted with knowledge and reversal would be required.
Historically, strict liability offenses were disfavored in our legal traditions. At the

time our nation was founded, crimes “generally constituted only from concurrence
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of an evil-meaning mind with an evil-doing hand.” Morissette v. United States,
342 U.S. 246, 251, 72 S. Ct. 240, 96 L. Ed. 288 (1952). Requiring the State to
prove both a bad act and a bad intent goes back many more centuries. /d. at 250
n.4 (citing 2 FREDERICK POLLACK & FREDERIC WILLIAM MAITLAND, THE HISTORY
OF ENGLISH LAW BEFORE THE TIME OF EDWARD I, at 448-511 (2d ed. 1899)).

But under our constitutional system, our legislature has the plenary power to
criminalize conduct regardless of whether the actor intended wrongdoing. State v.
Bash, 130 Wn.2d 594, 604, 925 P.2d 978 (1996) (citing State v. Rivas, 126 Wn.2d
443,452,896 P.2d 57 (1995)). We call these crimes strict liability crimes. See,
e.g., State v. Bradshaw, 152 Wn.2d 528, 532, 98 P.3d 1190 (2004). As our society
has become more and more complicated, our legislatures have created more strict
liability offenses as a matter of policy. Morissette, 342 U.S. at 255. Generally,
legislatures create strict liability offenses to protect the public from the harms that
have come with modern life by putting the burden of care on those in the best
position to avoid those harms. Id. As Justice Robert Jackson summarized the
legislative justification for the creation of strict liability offenses, “The accused, if
he does not will the violation, usually is in a position to prevent it with no more
care than society might reasonably expect and no more exertion than it might

reasonably exact from one who assumed his responsibilities.” Id. at 256.
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Yishmael contends that unlawful practice of law is not a strict liability
offense and that the jury should have been instructed that the State had to prove
that he knowingly (and not just unlawfully) practiced law. This turns, ultimately,
on whether the legislature intended to create a strict liability crime. To determine
the legislature’s intent, we start with the language of the statute, the statute’s
context, and the interplay with related statutes. Dep’t of Ecology v. Campbell &
Gwinn, LLC, 146 Wn.2d 1, 11, 43 P.3d 4 (2002) (quoting 2A NORMAN J. SINGER,
STATUTES AND STATUTORY CONSTRUCTION § 48A.:16, at 809-10 (6th ed. 2000)).

The legislature has criminalized the unlawful practice of law in the state bar
act, ch. 2.48 RCW. Under the act, it is the unlawful practice of law when

(a) A nonlawyer practices law, or holds himself or herself out as
entitled to practice law;

(b) A legal provider holds an investment or ownership interest in a
business primarily engaged in the practice of law, knowing that a nonlawyer
holds an investment or ownership interest in the business;

(c) A nonlawyer knowingly holds an investment or ownership interest
in a business primarily engaged in the practice of law;

(d) A legal provider works for a business that is primarily engaged in
the practice of law, knowing that a nonlawyer holds an investment or
ownership interest in the business; or

(e) A nonlawyer shares legal fees with a legal provider.

RCW 2.48.180(2) (emphasis added). The first offense is a gross misdemeanor.
RCW 2.48.180(3)(a). Three of the subsections have a statutory intent element

listed: knowledge. RCW 2.48.180(2)(b)-(d). Yishmael was charged here under
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one of the two subsections that lack a statutory intent element, RCW
2.48.180(2)(a).

We find considerable reason to affirm based simply on the plain text of the
statute. The statute has five subsections. Three of these subsections contain an
intent element. Two, including the one relevant here, do not. This is evidence the
legislature intended to make it a strict liability offense when “[a] nonlawyer
practices law, or holds himself or herself out as entitled to practice law.” RCW
2.48.180(2)(a). Analogously, we have held that the crime of commercial fishing
without a license could be proved by proof of conduct statutorily defined as “acting
for commercial purposes,” regardless of whether the State proved the defendant
intended wrongful conduct. State v. Mertens, 148 Wn.2d 820, 826, 64 P.3d 633
(2003) (quoting former RCW 77.15.1 10(1) (1998)). We noted that “the legislature
was not silent with regard to intent; one of the means for establishing the ‘acting
for commercial purposes’ element included proof that the defendant was acting
with intent to sell the shellfish.” Id. at 828 (quoting former RCW 77.15.110(1).
But “all of the other alternative means for establishing this element of the crime are
based on conduct alone.” Id. at 828; see also Russello v. United States, 464 U.S.
16,23, 104 S. Ct. 296, 78 L. Ed. 2d 17 (1983) (“‘[W]here Congress includes
particular language in one section of a statute but omits it in another section of the

same Act, it is generally presumed that Congress acts intentionally and purposely
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in the disparate inclusion or exclusion.’”’(alteration in original) (quoting United
States v. Wong Kim Bo, 472 F.2d 720, 722 (5th Cir. 1972))).!

While this is strong evidence of legislative intent, given the long tradition
against strict liability crimes, it is not determinative. In such cases, we turn next to
legislative history. Bash, 130 Wn.2d at 605. For example, we found the
legislature’s rejection of model language that included an intent element helpful in
determining that the legislature intended to create a strict liability crime in State v.
Cleppe, 96 Wn.2d 373, 379, 635 P.2d 435 (1981), and State v. Henker, 50 Wn.2d
809, 812, 314 P.2d 645 (1957). In this case, unfortunately, we have found no
helpful legislative history.

Bash also articulated eight nonexclusive considerations to help us determine
whether the legislature intended to create a strict liability offense. Bash, 130
Wn.2d at 605-06 (citing 1 WAYNE R. LAFAVE & AUSTIN W. SCOTT, SUBSTANTIVE

CRIMINAL LAW § 3.8, at 341-44 (1986)). Under Bash, we consider:

(1) ... the background rules of the common law, and its conventional mens
rea element; (2) whether the crime can be characterized as a “public welfare
offense” created by the Legislature; (3) the extent to which a strict liability
reading of the statute would encompass seemingly entirely innocent conduct;
(4) and the harshness of the penalty. Other considerations include: (5) the
seriousness of the harm to the public; (6) the ease or difficulty of the
defendant ascertaining the true facts; (7) relieving the prosecution of

! We recognize the United States Supreme Court did not find this principle determinative in
Elonis v. United States, 575 U.S. 723, 135 S. Ct. 2001, 2008, 192 L. Ed. 2d 1 (2015), though the
court recognized it presented “strong evidence” that Congress did not intend to create a mental
state element.
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difficult and time-consuming proof of fault where the Legislature thinks it
important to stamp out harmful conduct at all costs, “even at the cost of
convicting innocent-minded and blameless people”; and (8) “the number of
prosecutions to be expected.”

Id. (quoting 1 LAFAVE & SCOTT, supra, § 3.8, at 341-44 (1986)). We consider
each factor in turn.

(1) coMmMON LAW. The common law does not speak directly on whether the
unlawful practice of law is a strict liability offense. Limiting the practice of law to
those admitted to the bar has deep roots running back to at least the 13th century.
Laurel A. Rigertas, The Birth of the Movement to Prohibit the Unauthorized
Practice of Law, 37 QUINNIPIAC L. REV. 97, 103 (2018) (citing Francis Trowbridge
vom Baur, An Historical Sketch of the Unauthorized Practice of Law, 24
UNAUTHORIZED PRAC. NEWS 1, 3 (1958)). Territorial judges in Washington had
the power to punish the unlawful practice of law through fines and imprisonment
through their contempt powers, which appear to be a codification of an existing
practice. STATUTES OF THE TERRITORY OF WASHINGTON ch. 59, § 668 (1869). See
generally In re Unauthorized Practice of Law by McCallum, 186 Wash. 312, 315,
57 P.2d 1259 (1936) (noting that “[w]hether or not a statute for such purpose was
necessary, this court . . . clearly has the power to punish as for contempt any one

who, without authority, practices law or holds himself out as entitled to do s0”).

10
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Unlawful practice of law has been a statutory gross misdemeanor in
Washington State since at least 1921. LAWS OF 1921, ch. 126, § 22. The State has
prosecuted the unlawful practice of law at least since 1923. State v. Chamberlain,
132 Wash. 520, 521, 232 P. 337 (1925). Given, perhaps, that Chamberlain was an
appeal from the dismissal of charges before trial, we had no occasion to discuss
whether unlawful practice was a strict liability crime. The underlying statute was

(111

silent on that point, though Chamberlain was charged with “‘willfully and
unlawfully’” holding himself out as a lawyer. 132 Wash. at 521 (quoting
indictment); LAWS OF 1921, ch. 126.

We conclude the common law is not particularly helpful to determine
whether unlawful practice of law is a strict liability offense.

(2) “PUBLIC WELFARE OFFENSE.” The second Bash factor asks whether the
crime can be categorized as a “public welfare offense.” Bash, 130 Wn.2d at 605.
This factor strongly favors finding the unlawful practice of law is a strict liability
crime.

As Justice Jackson wrote, public welfare offenses

do not fit neatly into any of such accepted classifications of common-law
offenses, such as those against the state, the person, property, or public
morals. Many of these offenses are not in the nature of positive aggressions
or invasions, with which the common law so often dealt, but are in the
nature of neglect where the law requires care, or inaction where it imposes a
duty. Many violations of such regulations result in no direct or immediate
injury to person or property but merely create the danger or probability of it

11
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which the law seeks to minimize. . . . Hence, legislation applicable to such
offenses, as a matter of policy, does not specify intent as a necessary
element. The accused, if he does not will the violation, usually is in a
position to prevent it with no more care than society might reasonably
expect and no more exertion than it might reasonably exact from one who
assumed his responsibilities. Also, penalties commonly are relatively small,
and conviction does no grave damage to an offender’s reputation.

Morissette, 342 U.S. at 255-56. This is a fair description of the type of crime here.
Unlawful practice of law was not a crime at common law, and it protects the public
from the harm of poor legall advice.? Society might reasonably expect those
unlicensed to practice law should not practice law.

We find no evidence in our case law that significant penalties are exacted for
unlawful practice of law. Nor have the parties brought any to our attention. Very
few prosecutions have been noted in the common law, and prosecutions are rare
enough there is not even a pattern jury instruction for the crime. The penalty in
this case was small. Even though the judge noted Yishmael had not yet started
making restitution on a prior embezzlement conviction, he was still given only 5
days in jail and 30 days of work crew. This factor weighs in favor of a strict
liability offense.

(3) INNOCENT CONDUCT. Next, we turn to “the extent to which a strict
liability reading of the statute would encompass seemingly entirely innocent

conduct.” Bash, 130 Wn.2d at 605. Sometimes, without an intent element,

2 We are not unmindful of the criticism that restricting legal practice to lawyers may have limited
legal services in unfortunate ways.

12
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seemingly innocent conduct could be criminalized. E.g., Rehaif v. United States,
588 U.S. ,1398S.Ct.2191,2197,204 L. Ed. 2d 594 (2019). Rehaif concerned a
prosecution under a federal statute that criminalized gun possession while
unlawfully being in the United States. After Rehaif’s student visa had expired, he
went shooting at a gun range and was charged with illegal possession of a firearm.
Id. at 2194. The Supreme Court held that the government had to prove Rehaif
knew he was unlawfully in the country. Id. at 2200. While much of the opinion
concerned the scope of the statute’s requirement that the defendant “knowingly”
violated the law, the Court also stressed that since it was Rehaif’s status that made
otherwise innocent conduct criminal, the government had the burden of proving
the defendant knew his status. Id. at 2197. But Yishmael has not been charged
with holding himself out as a lawyer, and his status is not at issue. Rehaifis not
applicable.

Yishmael contends that treating this crime as a strict liability offense would
criminalize the everyday actions of “bank tellers, receptionists, nurses, and police
officers, all of whom explain legal principles to persons as part of their daily
work,” Pet’r’s Suppl. Br. at 9, and render “basic teaching of constitutional rights in
school classrooms” and “[s]haring legal forms or computer programs” criminal,
Pet. for Review at 7. But providing general information about the law is not, by

definition, the practice of law. GR 24(d). Selling legal forms is also, by definition,

13
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not the practice of law. GR 24(b)(8). This factor weighs in favor of finding a strict
liability offense.
(4) PENALTY. The harshness of the potential penalty also speaks to whether

(149

the legislature intended a strict liability offense. “‘[T]he greater the possible
punishment, the more likely some fault is required; and, conversely, the lighter the
possible punishment, the more likely the legislature meant to impose liability
without fault.”” Bash, 130 Wn.2d at 608-09 (quoting 1 LAFAVE & SCOTT, supra, §
3.8, at 343 (1986)). A single violation of the unlawful practice of law statute is a
gross misdemeanor, subject to a possible 364 days in jail. RCW 2.48.180(3)(a);
RCW 9A.20.021. Subsequent violations, “whether alleged in the same or in
subsequent prosecutions,” are class C felonies. RCW 2.48.180(3)(b).

Generally, a first offense would be a misdemeanor. This weighs in favor of
a strict liability offense. The fact that the unlawful practice of law could be
elevated to a felony on a second charge when charged in a single prosecution
weighs somewhat against the crime being a strict liability offense. But if this case
is representative, Yishmael faces a felony charge only if he practices law without a
license again—at which point he cannot credibly claim ignorance. However, it is

certainly possible under our statute that a person could face multiple felony counts

for unlawful practice of law. This weighs somewhat in favor of finding it is not a

14
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strict liability offense. See, e.g., State v. Anderson, 141 Wn.2d 357, 365, 5 P.3d
1247 (2000).

(5) HARM TO THE PUBLIC. We also consider the potential harm to the public.
Id. at 365. In Anderson, we found a felon’s unwitting possession of firearms
presented little risk of harm to the public, while in Bash, we found animal attacks
presented serious risk of harm to the public. Id.; Bash, 130 Wn.2d at 609.
Victims of unlicensed practice of law have faced deportation; had money
misappropriated; and, as this case demonstrated, have been arrested and jailed.
See, e.g., Paniagua-Jimenez v. Gonzales, 158 F. App’x 846, 847 (9th Cir. 2005);
Tegman v. Accident & Med. Investigations, Inc., 150 Wn.2d 102, 106, 75 P.3d 497
(2003). The harm can be significant. This weighs in favor of strict liability.

(6) DIFFICULTY IN ASCERTAINING “TRUE FACTS.” As a leading treatise puts it,
“[t]he harder to find out the truth, the more likely the legislature meant to require
fault in not knowing; the easier to ascertain the truth, the more likely failure to
know is no excuse.” 1 WAYNE R. LAFAVE & AUSTIN W. SCOTT, SUBSTANTIVE
CRIMINAL LAW § 5.5(a) at 518-19 (3d ed. 2017). Yishmael suggests that he should
not have to consult a court rule to determine whether his conduct is criminal. This
point has some force, but nowhere in chapter 2.48 RCW does the legislature define
“practice of law.” It instead declares certain activities are the “unlawful practice of

law,” RCW 2.48.180(2), including the practice of law by a nonlawyer. As the

15
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Court of Appeals observed, “GR 24 is a publicly available court rule defining the
practice of law. It would not have been difficult for Yishmael to read it and learn
that the services he was offering constituted the practice of law.” State v.
Yishmael, 6 Wn. App. 2d 203, 219, 430 P.3d 279 (2018). Even without the court
rule, it is not difficult to ascertain that filling out legal documents for a fee is the
practice of law. This factor weighs in favor of strict liability.

(7) LEGISLATIVE CALCULATION. The seventh factor looks to whether the
legislature made the calculation that the value of preventing the harmful conduct

(131

outweighs “‘the cost of convicting the innocent-minded and blameless.”” Bash,
130 Wn.2d at 606 (quoting 1 LAFAVE & SCOTT, supra, § 3.8, at 341-44 (1986)). In
the somewhat analogous case of prosecution for commercial fishing without a
license, we noted that if the State was required to prove actual intent, a defendant
could “easily claim noncommercial intent, allowing fishermen to circumvent
personal daily limits and potentially plac[e] undue pressure on natural resources.”
Mertens, 148 Wn.2d at 830 (citing State v. Wingate, 95-1874 (La. App. 1 Cir.
02/23/96), 668 So. 2d 1324, 1329). This factor weighs in favor of strict liability.
(8) THE NUMBER OF PROSECUTIONS TO BE EXPECTED. “The fewer the
expected prosecutions, the more likely the legislature meant to require the

prosecuting officials to go into the issue of fault; the greater the number of

prosecutions, the more likely the legislature meant to impose liability without

16
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regard to fault.” 1 LAFAVE & SCOTT, supra, § 5.5(a) at 520 (2017). As in Bash,
there is nothing in the record, on this point. However, given the very few
prosecutions mentioned in the appellate record it is likely the legislature did not
intend many prosecutions. This factor weighs against strict liability.

Taken together, the plain language of the statute and the Bash factors lead us
to the conclusion that unlawful practice of law, as charged here, is a strict liability
crime. The trial court did not err in so finding.
2.GR 24

A. SEPARATION OF POWERS. Yishmael argues that the use of GR 24 to define
practice of law amounts to an unconstitutional delegation of power from the
legislature to the judiciary. We find it does not.

Our constitutional system divides power into many different hands in order
to protect liberty. Hale v. Wellpinit Sch. Dist. No. 49, 165 Wn.2d 494, 504, 198
P.3d 1021 (2009). Under our separation of powers system, each branch of
government has its own appropriate sphere of activity and inviolate fundamental
functions. Id. (citing Philip A. Talmadge, Understanding the Limits of Power:
Judicial Restraint in General Jurisdiction Court Systems, 22 SEATTLE U. L. REV.
695 (1999); Carrick v. Locke, 125 Wn.2d 129, 135, 882 P.2d 173 (1994)).
“However, separation of powers ‘does not depend on the branches of government

being hermetically sealed off from one another.” It recognizes that the separate
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branches must remain partially intertwined in order to ‘maintain an effective
system of checks and balances, as well as an effective government.’” Id. (citation
omitted) (quoting Carrick, 125 Wn.2d at 135). Instead, separation of powers is
violated when “the activity of one branch threatens the independence or integrity
or invades the prerogatives of another branch.” State v. Chavez, 163 Wn.2d 262,
273, 180 P.3d 1250 (2008) (citing Spokane County v. State, 136 Wn.2d 663, 667,
966 P.2d 314 (1998)).

Yishmael argues, correctly, that it is a legislative function to define the
elements of a crime. State v. Wadsworth, 139 Wn.2d 724, 734, 991 P.2d 80
(2000). He further contends that the legislature has the sole power to define the
elements of a crime. We disagree. Often, it is the role of the courts to supplement
the statutory law to define terms or even to articulate implied elements of a crime.
E.g., State v. Sullivan, 143 Wn.2d 162, 175-76, 19 P.3d 1012 (2001) (using
dictionaries to define “judicial process” in RCW 9.12.010); State v. Crediford, 130
Wn.2d 747, 755, 927 P.2d 1129 (1996) (holding the crime of driving under the
influence contains implied element).

It is well established that the legislature does not violate separation of
powers by relying on the common law to supplement the criminal code. See
Chavez, 163 Wn.2d at 273; see also RCW 9A.04.060 (“The provisions of the

common law relating to the commission of crime and the punishment thereof,
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