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STATE OF WASHINGTOR

IN THE COURT OF APPEALS OF THE STATE OFsWASHYNGTON _
DEPUTY
DIVISION II
STATE OF WASHINGTON, o No. 43987-5-11
Respondent, Consolidated with:
v.
) No. 45047-0-11
JASON ANTHONY FITZGERALD, ‘
ORDER GRANTING MOTION
FOR RECONSIDERATION AND
AMENDING OPINION IN PART
Appellant. :

Appellant Jason Fitzgeraid has moved for reconsideration of the opinion issued by this.
court on June 17, 2014. After due consideration, we grant the motion and amend the opinion in
part as follows.

On page 15 of the opinion, we insert the folloWing paragraph to the end of section B.
INEFFECTIVE ASSISTANCE OF COUNSEL: |

Fitzgerald also argues that he received ineffective assistance of counsel
because counsel failed to object when the prosecutor asked one question about the
effect of the burglary on JE. Assuming, without deciding, that counsel’s
performance was deficient for failing to object to the testimony, Fitzgerald has
failed to meet his burden to show prejudice. Fitzgerald argues that there is a
reasonable probability that the result of the trial would have differed because the
testimony was an appeal to the jury’s emotions. We disagree. Here, the jury was
specifically instructed not to let their “emotions overcome [their] rational thought
process” and to decide the case on the fact and the law rather than “sympathy,
prejudice, or personal preference.” CP at 23. We presume that juries follow the
court’s instructions. State v. Weber, 99 Wn.2d 158, 166, 659 P.2d 1102 (1983).
While we recognize that an appeal to passion and prejudice in some
circumstances could be powerful enough that instructions such as these may not
be sufficient to cure the impropriety, that is not the case here. Accordingly,
Fitzgerald has failed to meet his burden to demonstrate prejudice, and his
ineffective assistance of counsel claim must fail.
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We do not amend any other portion of the opinion or the result.

It is SO ORDERED.




DIVISION 1I
STATE OF WASHINGTON, - No. 43987-5-11
Respondent; .
Consolidated with.:
V. ,
' ' . , No. 45047-0-11
JASON ANTHONY FITZGERALD, :
: . ' UNPUBLISHED OPINION
Appellant. '

LEg, J. — A jur}.' found Jason Aﬁthony Fitzgerald guilty of second degree burglary,
_attempted residential burglary, and second degree theft. Fitzgerald appeals, arguiﬁg that the
‘prosecﬁtor committed misconduct during cloéing argumenf, and he received ineffe_ctive
assistance of po_unsél because defense counsel failed to object to the pro.secutor’s ,clo.si'ng;
m@ents. Fitzgerald also argues that the trial couﬁ violated his right to a public trial and his |
right to be present by allowing the attorneys to exercise peremptory qhallenges at a sidebar
conference. Aftér ﬁling his direct appéal', Fifzgerald, pro se, filed a érR 7.8 motion which the
trial court denied. He appealed and a commissioher of this court consoljdated Fitzgerald’s
appeélls. We affirm Fitzgerald’s convict’ions and the trial court’s order denying Fitzgerald’s CtR

7.8 motion,
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FACTS
Lepi Thompson lived in a house on Summit Lake Road with his girlfriend, Amanda
Easterday, and Easterday’s son, JE.1 On the morning of April 5, 2012, JE rén into Thompson. :
and Easterday’s room yeTling, “We are being robbered. We are being robbered.” 1 Report of |
Proceedings (RP) at 110. Thompson opened the curtains and snw one man pulllingla tarp over
the back of a truck and another man running towarci the truck from the-back of the house. One of .
the men got in the driver’s side of the truck and the other man gof into the passenger side of the
truck. Thompson also saw his generator in the back of the truck. Thompson immediately called
the police and gave fhem a detailed description of the truck and the generator in the back of the
truck. | | |
At 9:14 AM Thurston County Sheriff’s Sergeant James Dunn, along with seven other -
| ofﬁcors, responded to a. call reporting a burglary in progress, at Thompson’s house. - The
dispatcher prodeed the description of the truck fo all seven officers Who respondod to the call.
Sometime between 9:25 AM and 9:39 AM, Thurston County Sheriff’s Deputy Thomas Cole,
observed .2.1 truok matching the description of the suspect tpuck~. Cole performed a felony, or -
high-risk, trnfﬁc stop. Responding deputies arrested the truok’s three occupants, Fitzgerald, Ty
Martin; and Michael Cairns. |
* Sergeant Dunn brought Thompson to the scene of the arrest. Thompson 1dent1ﬁed Martin -
and Cairns as the two men hé saw getting into the truck. Thompson also identified Fltzgerald by' '

name. In addition, Thompson identified many pieces of property in the truck as his property,

! Because JE is a minor, his initials are used to protect his privacy.

i
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including the.generator. There were also several items in the ﬁuck that Thompéon did not
identify as his property, including nﬁask_s, gloves, and tools.

The State charged F itzgerald Wim second degree burglary, attempted residential burglary,
and second degree theft. - The State also vcharged Fitzgerald with an aggravator because people
were in the home at the time of the attempted burglary.

A jury trial began on September 19, 2012. Jury voir dire was conducted in open court, on
the record, and with Fitzgeraid present with his attorney. After completing voir d_iré, the trial

~court held a side bar with the attorneys to coﬁplete Jury ;s,election. - After the sidebar, the trial
court made the following record: | |
I th to memorialize the sidebar we )had just before the jury selection
preemptories were exercised. There was a challenge for cause of Juror No. 13 by
[defense counsel]. It was not objected to by the State, and based upon what I

heard as an answer by Juror 13 that he already made up his mind in this case, he
was excused for cause.

1 RP at26-27.

During trial, Sergeant Dumn, Deputy ‘Cole, and Thompson testiﬁed. to the ab.ove facts.
Thompson testified t'hat he knew. Fitzgérald because Fitzgerald ‘was a friend of Thompson’s
/cous}in, Josh Saundérs. Fitzgerald had also been a tenant in a property Thompson helped
manage, but Fitzgerald was evicted when he got significantly behind on rent. A .couple' days
" prior to the burglary, Saunders was at Thompson’s home. While Saunders was at the home, he
asked Thompson several questions about when he went to Work, -who he worked for, and what
kind of property Thompson kept in his shop. .Saundlers also spent time Wandering a.round the' :

‘property.
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The State’s theory of the case was that Fitzgerald was an accomplice in the burglary
because he was in the truck and could have been the driver, he was the only one of the three
suspects that was connected to Thompson, and he could have had knowledge about what
property was in the home. In closing argument, the prosecutor stated:

Well, ’m going to talk a little bit more about it, but I came up with the

only thing I could really think of, which is kind of something my mom used to say

when I was younger, birds of a feather flock together, and she usually meant that

to mean choose your friends wisely, because the people you hang out with usually

 have common interests, and if those interests aren’t good, you’re going to be

" involved in those. So I want you to have that kind of mind set about these three
individuals.

2 RP at 30‘4. The prosecutor illustrated this point with a sli,de‘that' showed all.thr.ee suspects, in
handcuffs, with the caption “BIRDS OF A FEATHER FLOCK TOGETHER” and the scales of
. justice in the background. Suppl. Clerk’s Papers (CP) at 67. The prosecutor also argued that any
argument Fitzgerald tried to make that he was not involved in the burglary was contrary to .
COmINON. Sense. Speciﬁcally, the prosecutor argued that (1) burglars would not bring a person
uninvolved in the crime with them to be a witness to a burglary, and (2) burglars who had been
seen and were trying to flee from the police would not’stop to pick up some person on the side of
the road.

During closing argument, Fitzgerald’s defense counsel mentioned the “birds of a feather”
analogy several times:

Now, let’s go to the real crux of this whole case, which is the burglary in

the second degree, and as I told you, I'm not disputing that Mr. Cairns and Mr.

Martin committed a burglary in the second degree, but [the prosecutor] told you

the State’s case and the basis for this whole case right at the beginning he put in

big yellow letters under the photographs of the three individuals, “Birds of a
feather flock together.”
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Don’t look though your instructions now. I’m being facetious. You’re not
going to find that as a jury instruction, birds of a feather flock together. . . .

... Talk about it amongst yourself and see what you remember, but that is
the way the State does it’s [sic] best to twist things in the way that they think
something happened. They think something is happenings, birds of a feather,
they are all together, must be guilty, and then they start sort of edging the
evidence the way they want it to show.

I submit to you that there is some prejudice in this case. Perhaps it’s
natural. Perhaps it’s natural for the police and the prosecutors to think that if
somebody is together with a couple of bad birds, he must be a bad bird too.

2 RP at 332, 337, 338.

The jury found: Fitzgefald guilty of second degree burglary, attempted residential |
burglary, and second degree theft. The jury also found that the attempted residential burglary -
was aggravated because the victim or victims were present when the crime was committed. The
trial court sentenced Fitzgerald to 89 months total confinement. Fitzgerald appeals.

After the court entered Fitzgerald’s judgment and sentence, Fitzgerald filed a CrR 7.8
motion for a new trial. Fitzgerald-argued that he was entitled to a new trial based on newly
discovered evidence; specifically, he claimed the affidavits from three witnesses were newly
discovered evidence. He submitted an affidavit from Martin absolving hirh of involvement with

‘the burglary and two affidavits from people who stated that he had been with them that morning .

and they dropped Fitzgerald off in the Summit Lake Area, near the Thompson’s house, around 9

. AM. The trial court denied Fitzgerald’s motion stating, “The defendant has not meet [sic] the

high burden for newly discovered evidence. The evidence is merely testimony that was known
to the defense before trial.” CP (No. 45047-0-1I) at 72. Fitzgerald' appealed, and a commissioner

of this court consolidated Fitzgerald’s two appealé. .
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ANALYSIS
A PROSECUTORIAL MISCONDUCT.

To prevail on a prosecutorial mrsconduct claim, a defendant must show that the
prosecutor s conduct was improper and prejudicial. Stare v. Thorgerson 172 Wn.2d 438, 442, |
258 P.3d 43 (201 1). To show prejudice, a defendant must show a substantral likelihood that the
misconduct affected the verdlct. Thorgerson, 172 Wn.2d at 442-43. In analyzing prejudice, We.
do not look at the cornrnent in isolation, but in the context of the total argument, the issues in the
case, the evidence, and the instructions given to the jury. Sz‘ate v. Yates, .161 Wn.2d 714, 774,
168 P.3d 359 (2007), cert. denied, 554 U.S. 922'(2008). '

A _defendant who ‘farls to object to the prosecutor’s imprope'r act at trial waives any error,
unless the act was s0 ﬂagrant and ill intentioried that an instruetion could not have cured the
resulting prejudiee.. Thorgerson, 172 Wn.2d at 443. In this instance, a defendant must show that
“1 .‘no curative instruction would nave obviated any prejudicial'effect on the jury’ end (2)'the
mrsconduct resulted in prejudice that ‘had et substunti_al likelihood of affecting the jury verdict_.”"
Sz‘ate V. Emery, 174 Wn.2d 741, 761, 278 P 3d 653 (2012) Thus, the focus of this 1nqu1ry is
more on whether the resulting preJudlce could have been cured, rathe1 than the ﬂagrant or 111— '
mtentloned nature of the remark. Emery, 174 Wn.2d at 762. |

In closing | argument, prosecutors are afforded wide latitude to draw and express
reasonable inferences from the evidence. State v. Reed, 168 Wn. App. 553, 577, 278 P.3d 203, |
review denied, 176 Wn.2d 1009 (2012). “A prosecutor may make use of graphics in closing

-argument to highlight relevant evidence . . . but prosecutorial misconduct. may deprive a
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" defendait of his cbnétitutiohal right to a fair fcriél.” State v. Hecht, __ Wn. App. _~ ,319P.3d
336, 840 (2014). | |
Fitzgerald argueé that four instances of prosecutorial misconduct during closing argument
require reversal: (1) | the prosecutor’s use of the “birds of a feather” analogy and the
corresponding slide, (2) the prosecutor improperly appealed to thé jury’s péssion and prejudice
: By stating the JE was scared b& the burglary, (3) .“'che prosecutor trivialized the burden of proof,
and (4) the pfosecutor improperly disparaged defénse counsel. Althoﬁgh the prosecutor’s use of
the “birds of a feather” analogy and tfle (;orresponding slide was improper and we do not
condone it, Fitzgerald fails to meet his Burden to show that the prosecutor’s conduct resulted in
~ an enduring prejudice that could not be cured by an instruction. The prosecutor’s other conduct |
- 'was not improper. .'
1. “Birds of a Feather” Analogy and Slide
~Fitzgerald argues that the “birds of a feather” analogy violated his right to a fair trial
‘because it urged the jury to convict him on improper groﬁnds. Specifically, Fitzgerald argues
that the prosecutor urged a conviéftion by arguing guilt by association. Fitzgefal_ci also argues that
the prosecufor committed misconduct by presenting evidence that was not admitted at frial (ie.,
. an al;tered and céptionéd phbtog_raph). ' Fitzgerald fails to meet his burden to demonstrate
prosecutorial rﬁisconduct. | ‘ |
In Inre Pefsonal Restraint of Glasmann, 175 Wn.2.d 696, 705, 286 P.3d 673 (2012), our
.Supreme Court reversed the defendant’s conviction based on slides that the prosecutor used at
closing argument, many of which were photo‘s altered with captions or phrases. The courf noted

that it is improper to submit evidence to the jury that was not admitted at trial. Glasmann, 175
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Wn;Zd at 705. The State atternpts to distinguish Glasmann by arguing that the photos were not
‘altered because the caption was on the slide, lbelow the photograph, ‘rather than on the
photographs themselves. This argument is not Wellataken_.
‘In Glasmann, the court noted “[t]here certainly was no photograph in evidence that asked
- “DO YOU BELIEVE HIM?” 175 Wn.2d at 706. Likewise, here, there was no photograph in
. evidence noting “BIRDS OF A FEATHER fLOCK TOGETHER.” Nor .Was there a photograph
. with all three susr)ects together, in handcuffs, admitted into evidence. While there may be times
when minor alterations to evidence may be helpful to hlghhght specific details for the j Jury, it is
ill-advised to alter ev1dence to create imagery not admitted into evidence that is speclﬂcally
designed to influence the jury’s deliberations. See Glasmann, 175 'Wn.2d at 706. Nothing in
Glasmann indicates the-court intended its holding to be read as narrowly as the State suggests.’
"Prosecutors represent the State as quasi-judicial officers and they have a “duty to subdue
their courtroom zeal for the sake of fairness t6 a criminal defendant.” State v. Fisher, 165 Wn.2d
727, 746, 202 P.3d 937 (2009) “A ‘[f]air trlal’ certainly implies a trial in which the attorney
representing the state does not throw the prestige of his public office . . . and the expression of

his own belief of guilt into the scales against the accused.”” State v. Monday, 171 Wn.2d 667, |

2 We also note that Glasmann is not as broad as Fitzgerald seems to suggest. At ‘times,
Fitzgerald seems to suggest that any time the State uses a slide that is prejudicial to the defendant
misconduct has occurred. Glasmann stands for no such thing. In fact, Glasmann agrees that
. technology certainly has its place in the courtroom. However, using technology crosses the line
into prosecutorial misconduct when the prosecutor violates the well-established principles of
appropriate conduct (e.g., using evidence that was not admitted at trial, abusing their role as a
quasi-judicial officer, offering improper opinions, etc.) and -causes an enduring, incurable
prejudice. Accordingly, the defense should focus on these principles rather than the use of
technology during a closing argument. -
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- 677,257 P.3d 551 (2011) (aiterations in orig@nai) (quoting State v. Case, 49 Wn.2d 66, "71,.298
P.2d 500 (1 95‘6)). ' Here, the prosecutor violated the duty to ensure a fair trial for the defendant. = -
Fitzgerald .asserts that the prosecutor usea'the; slide to improperly argue that Fitzgerald
was guilty by association. The prosecutor’s words in closing argument did not argue guilt b.y
association. But that fact doeé not excuse the prose.cutor from ﬁsing a visual aid which clearly
illustrates that concept. Looking at the slide itself; the only reasonable interpretation that this -
court can see is the iniplicaﬁon that Fitzgerald is guilty because he is directly' connected With the’
other two defendants. The prosecutor eve;n juxtaposed the image with the scales of justice—
thr&wing the prestige of ﬁis office behind the oi:inion that F;tzgerald must have been involvéd in
this crime because hé was with the other defendants. ‘This is particularly concerning when the
State’s entire case is based on a theory of accomplice liability.
The prosecutor’s duty in this case was to apply the facts to the Iaﬁ. Based on the facts of
. ;chis case, the prosecutor should have ‘Been more than capable of performiﬁg this task without
resorting to ﬁsing’ an illustration that serves no other purpose than to leave the jury with an image
' depicﬁng the defendant in handcuffs next to the other suspects directly involved in the crime:
The use of the image in this c,aée is clearly iﬁproper conduct.
HoWéver, Fitzgerald did not object to the prose.cgtor’s conduct.during closing argument.
As a result, ile must establish that the prosecutor’s misconduct Was'éo prejudicial that it caused |
an enduring prejudice that could not ha\_fe been cured by a timely objection.
Because the prosecutor’s slide was iﬁproper, we must presume that, had Fitzgerald
objected prior to the prosecutor’s closing argument, any reasonable judge would have excluded

-the slide. Furthermore, had Fitzgerald objected during cldsing a:rgﬁment any prejudice could |
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have been mitigated'by the‘trial court instructing the jury to disregard the slide and instructing
the jury as to the proper standards for accomplice liability. State v. Hanna, 123 Wn.Zd 704, 711,
871 P.Qd 135, cert. denied, 513 U.S. 919 (1994) (We _presuine juries follow ‘.the court’s
instrucﬁons.). .

In addition, the prosecutor himself mitigated some of the prejudipe caused by the use of
the improper image. The prosecutor did not use the image repeatedly _throughout closing
- argument, and his reference to the “birds of a feather” analogy was brief and not pervasive
~ throughout his argument. The lprosecutor ‘also repeatedly referenced tﬁe appropriate law .
regarding accompiice liability and applied the facts,to the law in a manner that illustrated an
a'cceptable argument ,suppo.rting Fitigerald’s guilt as an accomplice. Therefore, the jury was,
overall, given a complete and proper view of the law and facts of this‘case. :

The prosecutor’s conduct was improper, and we do not condone it. However, given the -
_specific facts of this case, f‘itzgeralci has failed to meet the heightened standard of establishing an '
enduring prejudice that could not have been cured by a ﬁmely objection and instructions to the
Jury.

2. Appeal to the Jury’s Passion br Prejudice

Fitzgerald argues that the prosécutor improperly appealed fo the jury’s passion and
prejudice b3‘r urging a verdict baséd on the burglary’s effect on JE. At trial, Tilompsqn testified:

: Yeah, [JE] doesn’t like to go to bed anyfnofe. We moved his bed away |
from the windows, and he constantly asks us if he can sleep in our room with us,
and we tell him it’s all good, we’re going to put the dog under your bed and

everything, and it will be all right, and he still comes out and in the middle of the
night sometimes around 10:00, 11:00, sometimes midnight.

10
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It was a change. Normally, I would tell him lights out at 9:30. You have
to go to school in the morning, and he normally wouldn’t come out, unless it was
for water or the bathroom. '

1RPat118. During closing argument, the prosecutdr made one isolated comment regarding JE:

During the commission of the attempted residential burglary, three people -
were sleeping inside. As you heard, [JE] has been traumatized by these events.

~2RPat317. Defense counsel did not object. -

Fifzgerald argues the.tt. the 'pros'ecﬁto.r’s c.omment urged the jury .to convict Fitzge;fald
based on sympéthy for JE. Fitzgerald’s argument is not supported by the record.

A prosecutor ma—y not make statements that are unsupported by the evidence or invite the
jurors to decide a case based on emotional appeals to their passions or prejudices. State v. Jones,
71 Wn. App.. 79‘8, 808, 863 P.2ci 85 (1993). It is.clear that the prosécutor’s comment was based -
on evidence in the record.” Here, the prosecutor made a single comment regarding the effect 6f
. the burgiary on'JE. The bulk of the prosecutor’s argument was based on what ;easohable
inferences the jury could énd should make:based on all the circumstantial evidence in the case, |
There is no indication that the prosg:cutor urged the jury to convict based on. the effect the
burglar-y had on JE.I Therefore, the prosecutor’s connnéht was not improper.

3. Trivializing the State’s Burden of Proof

Fitzgerald alleges that the State'improperly minimized its b'urden}of proof by gquatirig
beyond a rt;,asonable d(;ubf with common' sense. Specifically, Fitzgérald points to -a specific
section of the prosecutor’s argument where the prosecutor alleggdly equates the certainty:
required for conviction to the certainty required to m'ake. every day decisions: |

If someone had come 'up to you and told you,-you know, my house just got
burglarized, the cops were there within ten minutes, they pulled over the truck

11



No. 43987-5-1I/
No. 45047-0-I1

with three guys in 1t and all of the stolen property, wouldn’t you almost

automatically say, yeah, all three of those guys, yeah they must have burgled

your house because that makes sense.
2 RP at 322. Defense counsel did not object.

A prosecutbr is a quasi-judicial officer of the court, charged with the duty of ensuring that
an accused receives a fair trial. Stafe v. Boehning, 127 Wn. App. 511, 518, 111 P.3d 899 (2005).
. A prosecutor’s argumént misstating, minimizing, or trivializing.the law regarding‘ the burden of
proof can be improper Sz‘az‘e v. Johnson, 158 Wn. App. 677 684- 85 243 P.3d 936 (2010),
review denied, 171 Wn.2d 1013 (2011)

Here, the prosecutor s comments were made in the context of explaining cucumstantlal
evidence and common sense 1nferences to the j Jury. The prosecutor’s entlre theory of the case
was based on circumstantial evidence and.required the jury to infer that Fitzgerald was an
~ accomplice to the burglary because it was the only reasonable inference to be drawn from the
evidence, The prosecutor’s argument is entirely consistent with the hlaw_. The jury was
instructed:

‘The evidence that has been presented to yoﬁ ‘may be either direct or

. circumstantial. The term “direct evidence” refers to evidence that is given by a witness

who has directly perceived something at issue in this case. The term “circumstantial
evidence” refers to evidence from which, based on your common sense and experience,

you may reasonably infer somethmg that is at issue in this case. ‘

CP at 24 (Instruction No.5). Thus, the prosecutor’s remarks were proper within the context of

the entire argument.

12
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4, Diéparaging Defense Counsel

Finally‘, Fitzgerald argues that the prosecutor improperly disparaged defense counsel by
implying that defense counsel was “using deception to prevent the jury from getting at the truth.”
Br. of App_ellant at 19. During rebuttal argument the prosecutor argued:

When you look at [the whole picture], you can see for miles. You can see
everything, you can see everything that’s on the horizon, everything that’s coming

at you, but if someone puts something in front of you and said, no, just focus at

. this, look to the left, look to the right, you can’t see everything. They put up these
road blocks, because they don’t want you to see what is there. They don’t want
you to see what you can see when you Use your common sense.

Well, [defense counsel] says, well, the [sic] maybe [Fitzgerald] wasn’t

even there. So, okay, the two burglars decide as they were fleeing, let’s pick up

[Fitzgerald], who just happens to be out walking in the Summit Lake area at 9

o’clock in the morning. Does that make sense? -

It makes no sense, because what [defense counsel] has asked you to do
and what [Fitzgerald] hopes you do is leave your common sense out here and
don’t take it back there.

2 RP at 341—42, 347. Defense counsel did not object.

It is improper for the prosecutor to disparagingly comment on defense counsel’s role or
1mpugn counsel’s 1ntegr1ty Thorgerson 172 Wn.2d at 451. For example, a prosecutor may -
commit misconduct by accusmg defense counsel of engaging in “sle1ght of hand” or using terms
such as “bogus” and “deception.” Thorgerson 172 Wn.2d at 451-55. However, in rebuttal,
improper remarks are not grounds for reversal if they were “invited or provoked by defense |
counsel and are in reply to his or her acts and statements, unless the remarks are not a pertinent -

reply or are so prejudicial that a curative instruction would be ineffective.” State v. Russell, 125

' Wn.2d 24, 86, 882 P.2d 747 (1994), cert. denied, 514 U.S. 1129 (1995).

13,
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Hefe, the prosecutor’s comments were made during rebuttal argument and were in direct -
response to defense counsel’s argument. During closiﬁg argument, defense counsel argued that
the inferences the prosecutor argued did not comport with the evidence, and more speciﬁcally,.
that the prosecutor and the police arrested and charged Fitzgerald solely because they impropeﬁy
assumed he must be guilty because he was with Martin and Cairns. Defense counsel went so far
as to accuse the prosecutor of relying on his own prejudice when charging and trying Fitzgerald.
In response, the prosecutor argued that defense counsel Was urging the jury to look at 'spec,iﬁc
things out of context, and when the jury looked at the entire case as a whole, the prosecutor’s
theory of the case was the only theory that makes sense. The prosecutor’s comments were notl
improper and were in response to. defense counsel’s closing argument.’

B. INEFF;ECTIVE ASSiSTANCE OF COUNSEL

Fi’.[zgerald argues that he received ineffective assistance of couﬁsel because of his defense |
Vcour'lsel’s. faiime to object to the prosecutor’s statements daring closing argument. As eXplained |
above, the pfosecutor;s statements regarding JE, the bﬁrden of proof, and defense counsel were
not improper; therefo;.re aefense counsel. was not ineffective for failing to ebject .to them.
Furthermore, defense counsel’s failure to ObJ ect to the prosecutor’s use of the “birds of a feather”
analogy and the correspondmg slide was a 1eg1t1mate trial -tactic and cannot be the basis for an

- ineffective assistance of counsel clalm.,

3 F1tzgerald also argues that the cumulative effect of the prosecutor’s m1sconduct denied him a
fair trial. But, because we hold that there was only one instance of improper conduct, there can
be no cumulative effect of the prosecutor’s improper conduct. Accordingly, we do not address
Fitzgerald’s argument that there was cumulatwe prej judice any further.

14
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To prevail on an ineffective assistance of counsel claim, Fitzgerald must show both
deficient perfbrmance and resulting prejudicé. .Sz.‘rz'ckland v. Washington, 466 U.S. 668, 687, 104
S..Ct. 2052, 80 L. Ed. 2d 674 (1984). Counsel’s performance is deficient if it falls below an
objective standard of reasonableness. State v. Stensomn, 132 Wn.2d 668, 705, 940-P.2d 1239

(1997), cert. denied, 523 U.S. 1008 (1998). Our scrutiny of counsel’s performance is highly

" deferential; we strongly presume reasonableness. State v. McFarland, 127 Wn.2d 322, 335, 899

P.2d 1251 (1995). To rebut this pres.lxmption,‘ a defendant bears the burden of establishing the

absence of any conceivable legitimate trial tactic explaining counsel’s performance. State v.

Grier, 171 Wn.2d 17, 33, 246 P.3d 1260 (2011). To establish prejudice, a defendant must show

a reasonable proba‘bility that the outcome of the trial would have -differed absent the deficient
performance. Sé‘at‘e v. Thomas, 109 Wn.2d 222, 226, 7I43 P.2d 816 (1 987). If an ineffective |
assistance of counse] claim failvs to support a finding of either deficiency or prejudice, it fails.
Strickland, 466 U.S. at 697.v

| Hel_:e, the defense attofnéy repeatedly referenced the prosecutor’s “birds of a feather”
analogy-in his own closing argument. Defense counsel relied on the “birds of a feather_’_’ analogy |

to undermine the prosecutor’s theory of the case; specifically, that the entire case rested on the

* presumption that Fitzgerald must be involved because he was with Martin and Cairns. Using the

prosecutor’s’own argument to undermine the prosecutor’s theory. of the case is a legitimate trial

tactic. Thus, Fitzgerald cannot meet his burden to prevail on his ineffective assistance of counsel

claim.
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C. PUBLIC TkIAL RiIGHT -

: Fitzéerald argues that the trial court violated hlS right to a public trial. Fitzgerald asserfé
that_ his right to a public trial was violated when th¢ trial court allowed the attorney to complete
jury selection by completing jury selection during a side bar. Allowing bhgllenges to jurors
| during jury selection to bg held during a side bar does not violate a defendant’s fight to a public -
triél. Staz;e v. Love, 176 Wn. -App. 911, 309 P._3d 12’09.(2013). Accordingly, the trial court did
not violate Fitzgerald’s right toa pubiic trial. | |

| The Sixth Amendment to thé Unifced Sfates Constitution and article I, section 22 of the.
Washington State Constitution guarantee a defendant the right to a public trial. State v. Wise, -
176 Wn.2d 1, 9, 288 P.3d 1113 (2012). This court réviews alleged violations of the publip trial
right de novo. Wise, 176 Wn.2d at 9. The threshold determinaﬁon when addressirig an alleged
violation of :L'he‘p'ublic trial right is whether the proceeding at issue even implicates the right.
State v. Sublett, 176 Wi.2d 58, 71, 292 P.3d 715 (2'012-). In Sublett, our Supreme Court adopted -
a two-part “éxperience and logic”'test to address this issue: (1) whether the place and process
| historically have been open to the press and general public (exberience prong), and (2) whether
the public access plays a significant positive rolé n tﬁe functioning of parti;:ula;r' proc_eés in
question (logic prong). 176 Wn.2d at 73. Both guestions must be answered affirmatively to
implicate the public trial right. Sublett, 176 Wn.2d at 73.
Fitzgerald afgues that tﬁe trial court Yioiated his public trial right because the trial coﬁrt
conducted the peremptory challenges portion of ju.ry.selection during a sidebéi‘ conference at the
clerk’s station. Division Three of this‘ court addressed this exact issue in and held that neither

“prong of the experience and logic test suggests that the exercise of cause or peremptory
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challenges must take plaée’ in public.” Love, 176 Wn. App. at 920. The public trial right does
not attach to the exercise of challenges during jury selection. Love, 176 Wn App. at 920.

We recently adopted the reaspning of Love and held that experience and logic do not
suggest that exercising peremptory challenges at the clerk’s station implicates the publi(_: trial
right. State v. Dunn, Wn. App.  ,321P3d 1283, 1A2‘85 (2014). Accofdingly, the trial
court did not violate Fitzgerald’s public trial right, and Fitzgerald’s challenge fails.

D.  RIGHT TO BE PRESENT | |

Fitzgerald also argues that the trial court’s jury selection procedure violated lhis' righ;c to
| be present. Here, Fitzgerald was present during all the questioning of jurors. At the end of the
jury voir dire, the_ trial court stated, “[Clounsel, cé)uld'I ask you at this time to alz;proach me at.

sidebar.” RP (Jury VoirbDire) at 71. Because Fitzgerald"was present in the courtroom, it is .
“unclear whether Fitzgerald approached With_ his counsel during sidebar. Gg’herally, this court
does not address issues that'rely on facts outside the record on direct appeal. McFarZand, 127
Wn.2d at 335. Because there is no evidence in the record confirming that Fitzgerald was not
present at the sidé bar, the record is insufﬁcient to review Fitzgerald’s ar;gmnent that the triél '
"court violated his right to be presgﬁt. |

E. CRR 7 8 MOTIONfNEWLY DISCOVERED EVIDENCE

Fitzgerald filed a pro se'motioﬁ fof relief from judgment under Ci'R 7.8, alleging that

newly discovered evidence required the trial cburt to vacate his judgment and sentence and order -
a new trial. »Uhder CtR 7..8(b)(2),: a defendant may obtain relief from judgmenf based on
“In]ewly discovered evidencé which by due diligence could not have been discovered in time to

move for a new trial under rule 7.5.” This court reviews a trial court’s ruling on a CrR 7.8
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"‘motion for an abuse of discretion. State v. Martinez, l161 Wn.'App. 436, 440, 253 P.3d 445,
review denied, 172 Wn.2d 1011 (201 1‘). A trial court abuses its discretion when it exercises its
discretion in a rﬁanner that is based on unreasonable or unténable grounds. Martinez, 161 Wn. "
App. at 440.
N There are five requirements that must lbe met for.newly discovered evidence to warrant a
new tri‘al;' State v. Eder, 78 Wn. App. 352, 357, 899 P.2d 810 (1995), ‘review denz‘e&?, 129 Wn.2d
1013 (1996). The evidence must (1j be such that it would probably change the result of the trial,
(2) be discovered aﬁer the trial, (3) be suc;h that it could not have been discovered before the trial
through the exercise of due diligence, (4).be m‘aterial.and admissible, and (5) not be cumulative .
" and impeaching. Eder, 78 Wn. App. at 357. Absence of any of the five factors is sufficient to
deny a new triél. Ea’ér, 78 Wn. App. at 357. “‘[D]efendants seeking postconviction relief face a
. heavy burden and are 1n a significantly different situation than a person facing trial.”” State v.
Gassman, 160. Wn. App. 600, 609, 248 P.3d 155 (2011) (alteiration in original) (quoting State v. -
.Rioﬁ‘a, 166 Wn.2d. 358, 369, 209 P.3d 467 (2009)), review denied, 172 Wn.2d 1002 (2011).
T-he-' State argues that Fitzge.rald cannot meet his burden to show that the affidavits were '
.newly discovered evidence (i.e., that he could not have discovereci them béfore the trial through
the exercise of due diliéen,ce). We agreé | ] . .
Fitz'gerald'relies on State v. Slanaker, 58 Wn. App. '161, 791 P.2d 575, review denied,
115 Wn.2d 1031 (1990), to argue that the affidavits were newly discovered and that they could
not have been’ discovered with due diligence even though he knew of the witnesses’ possible
_existence. In Slaﬁaker, the defendant presented an alibi offense alleging that he was ﬁlaying '

poker with four people during the crime. The defendant’s friend testified that they were playing
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poker, but the defendant was unaEle to locate the two other members of the game. Tﬁe two othér
witnesses contacted the defendan;t after his conviction and submitted affidavits corroborating the
defendant’s alibi and explaining why the defendant could not locate them earlier.. Slanaker, 58
- Wn. App. at 162~63.. The trial court made a specific ﬁnding that the defendant exerci'se.d due
diligence when trying to locate the witnesses and granted the defendant’s motion. ‘Slanaker, 58

Wn. App. at 165. The State did not challenge the trial court’s finding, and the 4reviewin.g court
considered it a verity on appeal.- Slanaker, 58 Wn. App. at 165. . The court held that “[a]
previously known witness’[s] testimony can be néwly discovered when that witness could not be.
located before trial with the exercise of due diligence.” Slanaker, 58 Wn. App. at 166. The
couﬁ relied Qh the trial court’s unchallenged finding that the defendant exercised due diligence
when holding that _the defendant met his burden under CrR 7.8.

.However, because the appellate court relied on the trial court’s unchallenged finding of
fact, Slanaker does not actually addres.s the issue we must résolve. The holding in Slanaker is
limited to establishing that ;cesﬁmonjr cén be considered “newly discovere’d” even if the existeﬁce
of the witness is known at the time of trial. Slanaker does not establish a standard for what |
oonsti‘rués due diligence sﬁfﬁcien;t to meet the requirement of CrR 7.8. Here, the trial court did
nof make a specific finding that Fitzgerald acted with due diligence; therefore, we must examine
the record to detefmine whether evidence in the record supports a ﬁnaing thgt Fitzgerald failed to
. exercise due diligence 1n attempting to contact the witnesses. 'Although the affidavits submitted
by Fitzgerald explain why hé may have had difficulty finding 'the witnesses, there is no evidencé

submitted that documents what efforts were made to attempt to locate them.
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Fitzgerald alleges that Martin’s testimony could not have been discovered with due
diligence because there was a no contact order prohibiting him from contacting Martin. But ’
there was nothing prohibiting Fitzgerald’s attorney from attempting to contact Martin, or from
requesting that the trial court modify the no cohtaet order such that Martin could be interviewed
for his testimony. There is no evidence establishing that Fitzgerald attem’pted to do any of these

: thmgs or that they would have been unsuccessful. Therefore, Frtzgerald has failed to meet his
burden to show that Martin’s testimony could not have been discovered Wrth the exercise of due
dlhgence

F1tzgera1d also ‘alleges that he could not have dlscovered Angel Yarbrough’s testimony
because she moved and changed her name, and he could not have discovered John Balcom’s |
testimony because he did hot know Ealcom’s fast name.' But Fitzgerald has not demonstrated
that he made any effort to actually locate the witnesses. To the extent that Fitzgerald appears to
argue that he attempted to investigate the witnesses but his lawyer refused to do so, there isno
evidence supporting these allegations in’ the record. Accordingly, the record does not present
facts establishing that Fitzgerald acted with due diligenee in attempting to locate the witnesses

during trial, and the trial court did not err by denying his CrR 7.8 motion.
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We affirm Fitzgerald’s convictions and: the trial court’s order denying his CtR 7.8

motion.

A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW :

2.06.040, itis so ordered.

We.concur:
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