NOTICE: SLIP OPINION
(not the court’s final written decision)
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IN THE COURT OF APPEALS OF THE STATE OF WASH?NGE[;DI‘& A

f155
DIVISION II s%xu < WASHINGTON
In the Matter of the Marriage of: No. 463 13-o-ﬁ*’ . UT;
VICTOR M. ZANDI, \ﬂ
| Respondent,
V.
DEANNA M. ZANDI, | . ORDER PUBLISHING OPINION
Appellant. |

Respondent Victor M. Zandi has moved to publish the court’s August 4, 2015lopinion.
Appellant Deanna M. Zandi opposed Respondent’s motion. The Court has determined that the
opinion in this matter satisfies the criteria for publication. It ié now

ORDEREi), that the motion to publish is granted and the opinion’s final paragraph
reading : |

| A majority of the panel having determined that this opinion will not be printed

in the Washington Appellate Reports, but will be filed for public record in accordance

with RCW 2.06.040, it is so ordered.
is deleted. It is further

ORDERED that this opinion will be published.

PANEL: Jj. Worswick, Bjorgen, Melnick
pATED tis / day of 36)”77:745@7{/ ,2015.

3jorgenl, A. Cl.
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DEANNA M. ZANDI, UNPUBLISHED OPINION
'Apﬁellant. | |

MELNICK, J. — Deanna M. Zandi (the mother) appeals an order réq’uiring her fo pay 25
percent of medical expenses incurred by T.Z. (the child). The mother argues that‘- a December 9,
2009 child support order required Victor M. Zandi (the fafthér) to pay all .uninsured 'medicé.l :
exﬁenses; We agree with the mother and :reeverse. | |

FACTS

The orde.r of child support between the parties, required the father to pay all uninsured
medical expenses. The child is insured under the father’s Kaiéer Permanente (Kaiser) pélicy. The
policy required an insured to seek careat a Kaiser-appfoved facility or physician or ;co obtain pre-
approval for out-of-network doctors of facilities. Emergency care is covered at non-Kaiser
facilities in the event a Kai.ser facility is not available.

| fn July '20.1 1, while visiting her aunt in Ohio, the child developed kidney stones. Her aunt
took her to a non-Kaiser emergency room, which treated and released her. Kaiser paid for this

emergency room visit. She needed follow-up surgery to remove a large kidney stone. The nearest
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Kaiser medical facrlity was 4 to 8 hours away. The aunt took the child to a non-Kaiser facility for -
" the follow up surgery. Although a do‘ctor at this facility stated that Kaiser would cover the costs
of the surgery, Kalser refused to pay the approximately $13,000 in medical bills. The father
appealed through the Kaiser appeal process, and Kaiser denied the appeal because the surgery was
performed by a non-Kaiser provider without any request for authorization or assistance from
Kalser re gardrng this matter.

- On March 30, 2012, the mother filed a petition to modify child support and in it also
requested the father to pay medical ekpenses incurred. in July 2011 as “uninsured medical
expenses.” Clerk’s Papers (CP) at 12. Following argumerit, the trial court ordered the mother to
pay 25 percent and the father to pay 75 percent of the outstandirlg medical bills. In a written order,
the court determined that because the mother was in a better position, as the primary. residential
- parent, to secure coverage for the treatment thro.ugh Kaiser, “the-uninsured medical expenses for .
this incident sheuld be” divided. CP at 247. The mother appeals. She argues that the trial court
" lacked the authority to igrrore the terms of the child support order and apportion payment of
uninsured medical expenses. | |

ANALYSIS
RCW 26.18.170" allows a parent to seek payment of medical expenses as §e£ outina ehild

support order. The trial court concluded that the child’s Ohio medical expenses were “uninsured.”

ITRCW 26. 18 170(17) prov1des in part:

If a parent required to provide medical support fails to pay h.lS or her portion, -
determined under RCW 26.19.080, of any premium, deductible, copay, or
uninsured medical expense incurred on behalf of the child, pursuant to a child

~ support order, the department or the parent seeking reimbursement of medical
expenses may enforce collection of the obligated parent's portion of the premium,
deductible, copay, or uninsured medical expense incurred on behalf of the child.
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The father argues on appeal that the uncovered medical expenses uvere insured and Kaiser refused
to pay only because the mother did not follow policy requ1rements

The father did not cross-appeal.” However, hecause the father is not seeking affirmative
relief, he is permitted to argue any grounds supported by the record to sustain the.trial court’s
decision. RAP 2.4(a) (barring affirmative relief to respondent in the absence of a Ccross appeal);
State.u. Green, 177 Wn. App. 332, 341 n.8, 312 P.3d 669 (2013). If we accept the father’s |
argument that the medical expenses,wer'e no’r “uninsured,” the trial court could apportion the
expenses. Accordingly, we first address Whether the trial court correctly determined that the
child’s medical expenses’ were uninsured. We then address ~whe’cher" the trial court properly '
allocated the expenses.' |
i. UNINSURED MEDICAL EXPEﬁSEs

RCW. 26.18.170(18)(d) defines “[u]ninsured medieal expenses;’ as “premiums, copays,

deductibles, along with other health care costs not covered by insurance.” Statutory. interpretation

s isa question of law that we review de novo. Clallam Co_hnty v. Dry Creek Coal, 161 Wn. App.
'366, 385,255 P.3d 709 (2011). When the plain language of the statute is unambiguous, our inquiry -
ends. Dry Creek Codl, 161 Wn. App. at 385. “Unamhiguous statutes ‘are not subject to
interpretation; one looks at the plain language of the statute without considering .outside sources.”

" Durland v. San Juan County, 174 Wn. App. 1, 22-23,298 P.3d 757 (2012).

"2 The father raises the issue whether the record is sufficient to allow review because the mother
did not transcribe the hearing at which the trial court orally ruled to allocate the medical expenses.
RAP 9.1. The written order is in the record, along with the medical documents and declarations
considered by the court, and the facts are largely undlsputed Accordingly, we conclude that the
record is sufﬁclent to permit review.
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The parties iiisag‘re{e whether the child’s expenses are “health care cc‘)sts not covered by
iﬁsurance”; the mother contends .that because Kaiser did not cover the expenses, they are
uninsured, and the fathe; argues that his Kaiser policy covered the expenses but the mother failed
to follow the policy requirements to obtain coverage.’> Because the plain languége of RCW
26.18.170 includes és “uninsured” expenses any costs “ﬁot covered by insurance” and because
Kaiser is not coveringr the disputed miedical expenses, we conclude tﬁat the trial court did not err‘ |
in determining that the expenses were upinsured.

II. CHILD SUPPORT ORDER

The issue thué becomes whether the trial court had the éuthority to require the mother to
pay 25 pércent of the uninsured medical expenses after she sought to enforce a child support order
requiring the father to pay 100 percent. As stated, the trial court concluded thaf the mother _should .
pay part of the expense because, as the primary residential parent, she was in a bett_cr position to
secure coverage for the kidney stone treatment by Kaiser Pérmgnente.

" We hoid that the trial court abused its discretion by altering the terms oi: the child support

6rde_r.' While ‘child support obligationé may be modified under certain circumstances, those

- 3 The father additionally argues that the trial court found that the child was covered by his insurance
and that this is a verity on appeal because the mother did not assign error to this finding. We do
not read this finding as a determination by the trial court that the child’s medical expenses were
not “uninsured medical expenses.” The full paragraph highlighted by the father states:

Among other things, the treatment included emergency room visits to the hospital
and also surgery to remove the kidney stones. The child was covered through the
father’s Kaiser Permanente medical insurance provided by his employer. However,
the nearest Kaiser facility is located in the Cleveland, Ohio area. Kaiser refusedto
cover the majority of the treatment, including surgery. .

CP at 247. Neither party disputes that at the time of the incident, the child had medical insurance.
- This fact, however, does not control the outcome of this appeal. Even a covered person can incur
“[ujninsured medical expenses” as defined by RCW-26.18.170(18)(d) because the definition
includes expenses such as premiums and copays that are regularly incurred by covered individuals.

4
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circumstances did not apply here. See Schumacher v. Watson, 100 Wn. App. 208, 213, 997 P.2d.
399 (2000)_ (as a general rule, court must find a substantial ,chénge of circumstances before
~ modifying an order). In so ruling, we are mindful that the fecord doés not demonstrate that, under
the circumstances, the mother acteci unreasonably in choosing a non-Kaiser facility to perform the
surgery' Therefore, we need not decide if, pursuant to the child support order, the father would
have to pay all of the uninsured medical expenses ifa Kalser facility had been readily accessible
: and the mother acted unreasonably in not taking the1r ch11d to it4 The trlal court acted wfchout
legal authority in changing the terms of the child support order and therefore abused its discretion
in requiring the mother to péy part of the chil,d’.s uninsured medical expenses. See Morinv. Burris,
160 Wn.2d 745, 753, 161 P.3d 956 (2007) (frial couﬁ abuses its discretion when its decision is
based on untenafble grounds). | | | |
We reverse. |
.A majority of the panel hgving deterr'r_lined that this opinion will .not be printéd in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

/MMJA:S'

Melnick, J.

it is so ordered.

I concur:

/ ,Jorgen A C. J

4 While we understand the dissent’s concerns, there are no facts in the record to indicate that the
mother acted with an intent to cause unnecessary expense. Furthermore, the father remains entitled
to seek modification of the child support order. RCW 26.09.170.
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WORSWICK, J., (dissenting) — The majority holds that costs for T.Z.’s (the child’s)

. kidney stone removal, which Kaiser Permanente (Kaiser) would have paid for but for a non-

Kaiser provider pefforming the removal, constitutes “[u]ninsured medical expenses” under RCW

26.18:170(18)(d). Iwould hold that because T.Z.’s kidney stone removal would have been

- covered under the Kaiser insurance had the removal been performed by a Kaiser provider, it is

not an “[u]ninsured medical expense[].” RCW 26.18.170(18)(d). Thus, I respectfully dissent.
““Uninsured medical expenses’ includes premiums, copays, deductibles, along with other
health care costs 7ot covered by insurance.” RCW 26.18.170(18)(d) (emphasis added). I would

hold that while medical costs that an insurance company never promised to pay (such as

. premiums, copays, and deductibles) are “not covered,” medical costs that an insurance company

promised to .pay for subject to an in-network limitation are “covered.” RCW 26.18.170(18)(d).

Thus, the latter are not “uninsured medical expenses” under RCW 26.18. 170(18)(d).

Basic faimess supports this int"erpretation,h as illustrated by this case. Victor M. Zandi
(the father) provided insui‘anqe that would have} covered the costs for T.Z.’s kidney stone
rg:moval as long as the removal was performed by a Kaiser provider (or Kaiser’s prior approval
was obtained). T.Z.’s kidney stone removal was provided by a non-Kaiser pr‘ovider‘ without
Kaiser’s prior appr'oval, resulting iﬁ 'ailarge medical bill that could haveAbeen avoided. The
maj ority’s‘holding requires Victor to pay 100 percent.of this large medical bill, even ihough
Victor provided T.Z. With insurance that covered the kidney stone removal subject to the |
insurénce plan’s in-network limitation and even though Victor was not responsible for violating
that in-network limitation.

Under the majority’s holding, a parent with controi éver his ér her child’s ﬁedical caré

could boundlessly violate the insurance plan’s in-network limitation with knowledge that the
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other parent would be forced to absorb the ;esulting costs. This is patenﬂy unfair. Furthermore,
" where the parent with control ovef the child’s medical care has no responsibility for the costs of
violating the insurance plan’s in-network limitation, he or she has no incentive to avoid a
violation.

Recognizing this, tﬁe trial court reasonably decided fhat because Deanna M. Zandi (the
mother) was T.Z’s primary residential parent, she was in a better position to control where T.Z.
had her medical procedufe and therefore should absqu 25 percent of the costs for the Vidlatioﬁ

of the insurance contract’s in-network limitation. Thus, I respectfully dissent. I would affirm the

ma/zak,l/

J. Worswick

superior court.




