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MAXA, J. — Jamie Nixon and the Washington Coalition for Open Government (WCOGQG)
(collectively Nixon) appeal the trial court’s final judgment in their Public Records Act (PRA),
chapter 42.56 RCW, lawsuit against the State and specifically the Washington Legislature
(collectively the Legislature).

Nixon submitted a total of six public record requests to both the House of Representatives

and the Senate requesting records related to various materials for which members of both houses
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previously had asserted a legislative privilege. Some legislators asserted the legislative privilege
with respect to the contents of the records.

The trial court granted partial summary judgment in favor of the Legislature on the
existence of a legislative privilege. The court ruled that both article II, section 17 of the
Washington Constitution and the doctrine of separation of powers provide legislators with a
privilege against the disclosure of certain records under the PRA. Nixon argues that neither
source creates a broad privilege against disclosure.

We hold that the separation of powers doctrine creates a legislative privilege with regard
to certain internal legislative records requested under the PRA. Because of this holding, we do
not address whether a legislative privilege exists under article II, section 17. In the unpublished
portion of this opinion, we reject Nixon’s other arguments regarding the trial court’s rulings
regarding the application of the privilege and the conduct of the litigation. Accordingly, we
affirm the trial court’s final judgment in favor of the Legislature.

FACTS

In early 2023, Nixon and WCOG submitted a total of six public record requests to the
Legislature. Individual legislators were asked if they wanted to continue to assert legislative
privilege. Some of the legislators waived the privilege regarding their records, but others did
not. The Legislature produced the records requested, with redactions based on assertions of the
legislative privilege. The Legislature also produced unredacted versions of some of the same
records from legislators who waived the privilege.

In April 2023, Nixon filed a lawsuit against the State of Washington, “a public entity that
includes Washington’s Legislature and various Legislator agencies.” Clerk’s Papers (CP) at 1.

Nixon asserted claims under the PRA and the Uniform Declaratory Judgments Act (UDJA),
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chapter 7.24 RCW, alleging that the Legislature improperly redacted or withheld records in
response to his public record requests.

The threshold issue was whether the Legislature had a privilege that protected them from
disclosure of the records Nixon requested under the PRA. The trial court framed the issue as
follows: whether “the Washington constitution provide[s] a privilege against disclosure of any
records relating to internal legislative deliberations concerning bills contemplated or introduced
in either house of the Legislature that operates as an exemption under the [PRA].” CP at 4789.

Both parties filed cross-motions for summary judgment on the existence of a legislative
privilege. The trial court granted partial summary judgment in favor of the Legislature. The
court stated,

As a matter of law, article II, section 17 of the Washington Constitution provides a

privilege against the disclosure of records revealing internal legislative

deliberations concerning bills contemplated or introduced in either house of the
Legislature;

As a matter of law, the constitutional doctrine of separation of powers provides a
privilege against the disclosure of records revealing internal legislative
deliberations concerning bills contemplated or introduced in either house of the
Legislature;

To the extent that it applies, legislative privilege is absolute;

To the extent that records are protected by legislative privilege they are exempt
from disclosure pursuant to the Public Records Act by RCW 42.56.070.

CP at 4762.

The trial court later ruled in favor of the Legislature on various issues regarding
application of the privilege and the conduct of the litigation and entered a final judgment in favor
of the legislature.

Nixon appeals the trial court’s entry of the final judgment.
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ANALYSIS
A. PUBLIC RECORDS ACT PRINCIPLES

The PRA presents a mandate for the broad disclosure of public records. Green v. Pierce
County, 197 Wn.2d 841, 850, 487 P.3d 499 (2021). An agency has an affirmative duty to
disclose public records upon request unless disclosure is specifically exempt. RCW
42.56.070(1); Green, 197 Wn.2d at 850. The burden of proof is on the agency to prove that the
law supports any refusal to produce requested records. RCW 42.56.550(1); Green, 197 Wn.2d at
850.

We review de novo an agency’s action in responding to a PRA request. RCW
42.56.550(3). “An appellate court stands in the same position as the trial court when the record
consists entirely of documentary evidence.” Pilloud v. Emp. Sec. Dep t, 33 Wn. App. 2d 644,
651, 566 P.3d 124, review denied, 5 Wn.3d 1004 (2025).

We construe the PRA’s provisions liberally and its exemptions narrowly. Id. But “the
PRA must give way to constitutional mandates” because “the constitution supersedes contrary
statutory laws.” Freedom Found. v. Gregoire, 178 Wn.2d 686, 695, 310 P.3d 1252 (2013). This
includes constitutional privileges. See id. at 702-03. In addition, records need not be disclosed if
some “other statute” — including constitutional provisions — exempts certain records from
disclosure. RCW 42.56.070; see Does 1, 2, 4, and 5 v. Seattle Police Dep t, 4 Wn.3d 343, 372,
563 P.3d 1037 (2025).

In Associated Press v. Washington State Legislature, the Supreme Court held that
individual legislators’ offices are “agencies” subject to the PRA’s general disclosure
requirements. 194 Wn.2d 915, 927, 454 P.3d 93 (2019). The threshold issue here is whether

article II, section 17 of the Washington Constitution or the doctrine of separation of powers
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supports a legislative privilege from disclosure under the PRA. If the Legislature is correct that
the constitution provides for such a privilege, then the constitution supersedes the PRA’s broad
mandate for disclosure.

In Freedom Foundation, the Supreme Court held that under the constitution’s separation
of powers principles, the Governor has a qualified privilege from disclosure of records under the
PRA. 178 Wn.2d at 696-98.

B. LEGISLATIVE PRIVILEGE BASED ON ARTICLE II, SECTION 17

Nixon argues that the trial court erred in granting partial summary judgment to the
legislature and ruling that article II, section 17 of the Washington Constitution provides a
privilege against disclosure of records under the PRA.

Article I, section 17 states, “No member of the legislature shall be liable in any civil
action or criminal prosecution whatever, for words spoken in debate.” The United States
Constitution contains a somewhat similar provision. Article I, section 6, clause 1 provides that
“for any Speech or Debate in either House, [Senators and Representatives] shall not be
questioned in any other Place.” This provision is known as the “speech or debate clause.”

Because we hold below that the separation of powers doctrine creates a legislative
privilege regarding PRA requests, we do not address whether article II, section 17 creates such a

privilege.!

' But see West v. Washington State Legislature, No. 60104-4-11 (Wash. Ct. App. Feb. 24, 2026),
https://www.courts.wa.gov/opinions/pd{/D2%2060104-4-11%20Published%200pinion.pdf
(holding that article II, section 17 creates a legislative privilege) & (Maxa, J., concurring)
(arguing that article II, section 17 does not create a legislative privilege regarding PRA requests
because a PRA request is not a “civil action” as required in that provision).
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C. LEGISLATIVE PRIVILEGE BASED ON SEPARATION OF POWERS

The Legislature’s alternative argument is that the legislative privilege derives from the
fundamental principle of separation of powers that is inherent in the Washington Constitution.
The trial court ruled that the separation of powers doctrine creates a legislative privilege. We
agree.

1. Legal Principles

The Washington Constitution does not contain a separation of powers provision.
Freedom Found., 178 Wn.2d at 696. However, the Supreme Court has “long described the
separation of powers as one of the ‘cardinal and fundamental principles’ of our state
constitutional system.” Id. (quoting Wash. State Motorcycle Dealers Ass’n v. State, 111 Wn.2d
667, 674, 763 P.2d 442 (1988)). The separation of powers doctrine has been presumed based on
the division of the government into separate branches. Freedom Found., 178 Wn.2d at 696.

The separation of powers doctrine protects the ability of one branch of government to
check the other branches. Id. “[W]e test for separation of powers violations by asking ‘whether
the activity of one branch threatens the independence or integrity or invades the prerogatives of
another.”” Id. (quoting Brown v. Owen, 165 Wn.2d 706, 718, 206 P.3d 310 (2009)).

In Freedom Foundation, the Supreme Court held that the governor was entitled to an
executive communications privilege as an exemption to the PRA. 178 Wn.2d at 696-97. The
court stated,

Courts have widely recognized that the chief executive must have access to candid

advice in order to explore policy alternatives and reach appropriate decisions.

These same courts have recognized that the communications privilege ensures the

chief executive access to such candid advice, promoting the effective discharge of

the chief executive’s constitutional duties. Refusal to recognize the gubernatorial

communications privilege would subvert the integrity of the governor’s decision

making process, damaging the functionality of the executive branch and
transgressing the boundaries set by our separation of powers doctrine.


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018285447&pubNum=0004645&originatingDoc=Ib43eefb0377d11e38912df21cb42a557&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=ce470c0095c64fcb84584314cfece085&contextData=(sc.UserEnteredCitation)
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Id. (internal citations omitted).

The court rejected the argument that the PRA raises no separation of powers concerns
because a PRA request does not involve an interbranch conflict. /d. at 699. First, the court
emphasized that the separation of powers doctrine protects the integrity of the three branches
even if there is no interbranch conflict. /d. The court stated,

While separation of powers issues may sometimes involve conflict between the

branches of government, we apply the doctrine by protecting the branches

themselves. The communications privilege protects the chief executive's access to

candid advice. The PRA implicates this access. The governor may assert the
privilege to safeguard the integrity of the executive branch.

Id. (emphasis added).

Second, the court noted that the people effectively acted as the legislative branch when
passing the initiative that resulted in the PRA. Id. “Essentially, attempts to force disclosure of
information through the PRA involve a struggle between the legislative and executive powers.
This is exactly the type of interbranch conflict the Foundation claims lies at the heart of the
separation of powers doctrine.” Id.

This court in West v. Washington State Legislature recently held that the separation of
powers doctrine supports the existence of a legislative privilege as an exemption to the PRA.
No. 60104-4-1T (Wash. Ct. App. Feb. 24, 2026),
https://www.courts.wa.gov/opinions/pdf/D2%2060104-4-11%20Published%200pinion.pdf. We
agree and expand on the analysis in West.

The Florida Supreme Court recognized the existence of a legislative privilege based on a
separation of powers provision in the Florida Constitution even though its constitution has no

speech or debate clause. League of Women Voters of Florida v. Florida House of
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Representatives, 132 So. 3d 135, 144-46 (Fla. 2013).? In that case, various plaintiffs filed a
lawsuit against the Florida legislature and sought certain documents in discovery. Id. at 140-41.
The court emphasized that the legislative privilege “protect[s] the integrity of the legislative
process by not unnecessarily interfering with the Legislature’s business.” Id. at 146. The
privilege “aim[s] to ensure that the separation of powers is maintained so that the Legislature can
accomplish its role of enacting legislation in the public interest without undue interference.” Id.

The Iowa Supreme Court also relied on its own separation of powers provision to support
finding a legislative privilege in the absence of a speech or debate clause. Smith v. lowa Dist. Ct.
for Polk County, 3 N.W.3d 524, 534 (Iowa 2024). In that case, a party in a pending civil lawsuit
served subpoenas for the production of documents on several state legislators. Id. at 527-28.

The court concluded that the separation of powers provision in the lowa Constitution as well as
other provisions supported recognizing a legislative privilege. Id. at 534.

Other courts have noted that the separation of powers doctrine provides the foundation
for constitutional speech or debate clauses without ruling that separation of powers alone created
a legislative privilege. See Gravel v. United States, 408 U.S. 606, 616, 92 S. Ct. 2614, 33 L. Ed.
2d 583 (1972) (stating that the speech or debate clause “was designed to assure a co-equal branch
of the government wide freedom of speech, debate, and deliberation without intimidation or
threats from the Executive Branch”); State v. Beno, 116 Wis. 2d 122, 141, 341 N.W.2d 668
(1984) (a constitutional provision identical to article II, section 17 “reinforces the separation of
powers doctrine, protecting the independent functioning of the legislative branch by preventing

interference, intrusion, or intimidation by the other branches™); Edwards v. Vesilind, 292 Va. 510,

2 Unlike the Washington Constitution, the Florida Constitution explicitly states that interbranch
encroachment violates the separation of powers. FL. CONST. Art. 11, § 3.
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524,790 S.E.2d 469 (2016) (noting that the speech or debate clause in the Virginia Constitution
“is an integral piece of the separation of powers framework™ and is necessary to “protect the
legislature from improper interference by the executive branch and the judiciary”); Ariz. Ind.
Redistricting Comm’n v. Fields, 206 Ariz. 130, 136, 75 P.3d 1088 (Ct. App. 2003) (stating that
the legislative privilege springs from the common law and is embodied in the speech or debate
clause and “the principles underlying our government’s separation of powers”).

2.  Analysis

We hold that there is a legislative privilege regarding PRA requests that derives from the
separation of powers doctrine similar to the executive communications privilege that the
Supreme Court recognized in Freedom Foundation, 178 Wn.2d at 696-97.

The court in Freedom Foundation stated, “Refusal to recognize the gubernatorial
communications privilege would subvert the integrity of the governor’s decision making process,
damaging the functionality of the executive branch and transgressing the boundaries set by our
separation of powers doctrine.” Id. at 697. The same statement is true when substituting
“legislature” for “governor” and “legislative branch” for “executive branch.” The legislative
privilege is necessary to protect the integrity of the legislature’s decision making process and to
maintain the boundaries between the different branches of government.

The cases in other jurisdictions cited above support our conclusion that the separation of
powers doctrine creates a legislative privilege regarding PRA requests.

As the plaintift did in Freedom Foundation, Nixon suggests that the separation of powers
is inapplicable because it is a citizen rather than another branch of government that is seeking the
records. But the court in Freedom Foundation emphasized that “we apply the [separation of

powers] doctrine by protecting the branches themselves.” 178 Wn.2d at 699. The court’s
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statement that “[t]he governor may assert the privilege to safeguard the integrity of the executive
branch,” id., applies equally to the Legislature. In addition, in this case Nixon is asking the
courts to enforce the PRA against the Legislature.

Nixon also suggests that while the governor may need to privately deliberate on matters,
the same is not true for the Legislature. Nixon emphasizes that unlike the governor, the
legislature deliberates and makes policy choices in public. We disagree. Like the governor, the
Legislature must be free to consider issues and to conduct its business without external scrutiny.
The internal communications of the legislators with each other and with staff ensure robust and
unimpeded communications that enhance the quality of decision making in the same way the
executive privilege supports free and open communication as the governor deliberates.

We hold that the trial court did not err in granting summary judgment in favor of the
Legislature regarding the existence of a legislative privilege regarding PRA requests.

D. SCOPE OF LEGISLATIVE PRIVILEGE

No Washington case has addressed the scope of the legislative privilege. And most of the
cases in other jurisdictions addressing the scope of the legislative privilege involve a privilege
based on constitutional provisions similar to article II, section 17 or the federal speech or debate
clause rather than separation of powers. Nevertheless, we find these cases instructive.

In Gravel, the United States Supreme Court held that the speech or debate clause reaches
matters that are “an integral part of the deliberative and communicative processes by which
Members participate in committee and House proceedings with respect to the consideration and
passage or rejection of proposed legislation or with respect to other matters which the

Constitution places within the jurisdiction or either House.” 408 U.S. at 625.

10
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Similarly, in Beno the Wisconsin Supreme Court stated that the constitutional provision
identical to article I, section 17 applies to “matters that are an integral part of the processes by
which members of the legislature participate with respect to the consideration of proposed
legislation or with respect to other matters which are within the regular course of the legislative
process.” 116 Wis. 2d at 143-44. And in Edwards the Virginia Supreme Court held that the
legislative privilege “applies only to acts within the sphere of legitimate legislative activity.”
292 Va. at 529.

Conversely, the Arizona Supreme Court emphasized that “legislative privilege only
protects the disclosure of documents concerning purely legislative acts and does not cover
communications solely about political or administrative acts.” Fann v. Kemp, 253 Ariz. 537,
543, 515 P.3d 1275 (2022).

These cases provide persuasive insight as to the scope of the legislative privilege. But we
need not define the outer edges of the scope of the privilege. Here, the trial court limited its
ruling to a specific set of legislative documents: “As a matter of law, the constitutional doctrine
of separation of powers provides a privilege against the disclosure of records revealing internal
legislative deliberations concerning bills contemplated or introduced in either house of the
Legislature.” CP at 4762. We hold that that the legislative privilege applies to this category of
documents.

Further, we hold that a legislator may assert legislative privilege for the actions or
communications of a legislative aide insofar as the “conduct of the [aide] would be a protected

legislative act if performed by the [legislator] himself.” Gravel, 408 U.S. at 618.

11
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E. WAIVER OF PRIVILEGE

Nixon argues that one legislator’s waiver of the legislative privilege waives the privilege
for all other legislators. We disagree.

The principle underlying the separation of powers — protecting the integrity of the
legislature and protecting the legislature from interference from other government branches —
would apply equally to individual legislators. And the Supreme Court has held that individual
legislators are “agencies,” indicating that their legislative role encompasses the legislator’s
individual office. Associated Press, 194 Wn.2d at 922-23. Therefore, we hold that under the
separation of powers doctrine, the legislative privilege is an individual privilege that a legislator
may assert or waive without respect to another legislator.

Nixon appears to argue that if one member can waive the privilege with respect to a
public record, then the record will be disclosed. In Nixon’s view, this obviates the need for a
legislative privilege at all because one legislator could waive privilege and disclose a record
while another legislator asserts the privilege. But whether an assertion of privilege ultimately is
futile is irrelevant to our analysis.

Accordingly, we hold that the legislative privilege is an individual privilege that may be
asserted or waived by individual legislators regardless of another legislator’s assertion or waiver
of the privilege.

CONCLUSION

We affirm the trial court’s final judgment in favor of the Legislature.

A majority of the panel having determined that only the foregoing portion of this opinion
will be printed in the Washington Appellate Reports and that the remainder shall be filed for

public record in accordance with RCW 2.06.040, it is so ordered.

12
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In the unpublished portion of this opinion, we hold that the trial court did not err in (1)
granting partial summary judgment in favor of the Legislature regarding application of the
legislative privilege, (2) granting the Legislature’s requests for stays of discovery, (3) denying
Nixon’s motion for leave to depose House Speaker Laurie Jinkins, (4) ruling that most of
Nixon’s public record requests were not yet actionable under the PRA or fulfilled in their
entirety, (5) denying Nixon’s request for in camera review of the documents requested, and (6)
entering a judgment under CR 54(b) that waived Nixon’s right to pursue penalties under the
PRA.

ADDITIONAL FACTS

In early 2023, Nixon and WCOG submitted a total of six public record requests to the
Legislature.

Public record request (PRR) 629 requested records of communication and documents
from multiple members of the House of Representatives, including House Speaker Jinkins.
Nixon requested all possible communications or documents from these representatives related to
the voting, creation, lobbying, or passage of several specific House bills. The Legislature
initially produced the requested records, with 103 redactions based on legislative privilege. The
Legislature stated that PRR 629 remained an open request under which it still was producing
records at the time Nixon filed his lawsuit.

PRR 992 requested “unredacted copies of all records withheld under the claim of
‘legislative privilege.”” CP at 343. Individual legislators were asked if they wanted to continue
to assert legislative privilege when disclosing the records for Nixon’s request. Because some of

the legislators waived legislative privilege of their records but others did not, some of the records

13
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were identical but contained different redactions. The legislature closed PRR 992 after it
produced records.

PRR 1064 requested from the House of Representatives “records sufficient to show all
instances in which the legislature or any individual legislator has asserted legislative privilege
and/or [article] II, § 17 of the Washington State Constitution . . . as grounds for withholding
records in response to a request made under the PRA.” CP at 346. WCOG requested the original
PRA request, communications relating to the request, exemption logs from the request,
communications about whether a privilege should be invoked, and the redacted records
themselves. The Legislature produced the records with the existing redactions from the
legislators’ previous invocations of privilege. The Legislature did not apply any new redactions
to the records.

PRR 1066 requested the same information as PRR 1064 but from the Senate. The Senate
produced both redacted and unredacted versions of responsive records. PRR 1066 was an open
request when Nixon filed his lawsuit.

PRR 1067 requested all records, emails, text messages, and digital communications to,
from, or relating to House Speaker Jinkins and her discussions or assertions of legislative
privilege in connection with public disclosure requirements. WCOG requested all records “in
their native format with all metadata intact.” CP at 347. The Legislature was continuing to
produce records in response to PRR 1067 when Nixon filed his lawsuit.

PRR 1068 requested (1) records that formed the basis of Speaker Jinkins’s assertion of
legislative privilege, (2) records of public record requests since June 2022 that invoked
legislative privilege including metadata of what was redacted and by whom, and (3) records of

any policy or protocol on asserting legislative privilege by any legislative member or employee.
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WCOG requested all records “in their native format with all metadata intact.” CP at 348. The
Legislature was producing responsive records to PRR 1068 when Nixon filed his lawsuit.

After Nixon filed suit against the State, the trial court divided the litigation into three
phases. The first phase was to resolve the question of the existence of a legislative privilege. If
the court ruled that there was a privilege from disclosure under the PRA, the second phase would
resolve whether the Legislature violated the PRA with respect to the redacted records it
produced. Penalties and attorney fees were an additional issue for later in the litigation.

The trial court subsequently ruled that “[t]he only requests for public records that are
properly before this Court are those that had been closed before the filing of this case, records
identified as [PRR 992] and [PRR 1064].” CP at 4762.

As part of discovery, Nixon issued 80 interrogatories and requests for production and 33
requests for admission to the Legislature. The Legislature filed a motion for a protective order
staying discovery and limiting the scope of discovery to the public records requests at issue in
the case. The trial court stayed discovery until the second phase of the litigation.

Discovery Disputes

The trial court subsequently ordered the parties — on terms to which both Nixon and the
Legislature stipulated — to engage in discovery and prepare motions for partial summary
judgment on the application of the legislative privilege. This included proposed declarations of
witnesses from both parties. The court permitted the parties to depose identified declarants. The
court also granted the Legislature’s motion to set a discovery deadline.

Nixon filed a motion for leave to depose Speaker Jinkins, who was not one of the

Legislature’s identified declarants. He argued that testimony from a member of the legislature

15
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who can assert legislative privilege was necessary for understanding the scope and breadth of the
privilege.

The Legislature argued that Jinkins did not have any relevant testimony about the
application of the legislative privilege. The Legislature also argued that Jinkins’s subjective
intent about the application of legislative privilege in public statements was not relevant to
whether the legislative privilege applied to certain records as a matter of law.

Nixon also filed a motion for the trial court to conduct an in camera review of the records
that the Legislature asserted were privileged. He argued that in camera review was necessary to
determine whether the Legislature properly identified the records as privileged. In addition,
Nixon argued that Jinkins had waived any objection to in camera review because of her public
comments about asserting the legislative privilege.

Nixon attached to a declaration of counsel all the redacted records he wanted the trial
court to review. These records consisted of hundreds of pages of emails, text messages, and
messages on other platforms between legislators in the House of Representatives.

The Legislature argued that in camera review was unnecessary because a review of the
unredacted records was not needed to determine whether the records were exempt from
disclosure. In addition, the Legislature stated that Nixon failed to establish that the trial court
could not determine whether the legislative privilege applied without the unredacted documents.
The Legislature also relied on a declaration from Marissa Chavez, who reviewed the records
before they were redacted. Chavez described the documents as related to the internal
deliberative process: discussions about bills and their subject matter, text messages concerning

positions on bills, the allocation of time on the floor of the Senate, and briefing lists.
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The trial court ruled that only PRR 992 was at issue because PRR 1064 only requested
redacted records and the Legislature had produced those records. The court denied without
prejudice both Nixon’s motion for in camera review and his motion for leave to depose Speaker
Jinkins.

Partial Summary Judgment — Application of Privilege

The Legislature filed a motion for judicial review of their responses to the public record
requests and dismissal of Nixon’s lawsuit based on application of the legislative privilege. The
Legislature provided all the records it produced to Nixon, which as described above, contained
both redacted and unredacted versions of the same documents depending on whether a particular
legislator asserted legislative privilege.

The Legislature argued — citing federal cases on the federal constitution’s speech or
debate clause and federal common law legislative privilege for state legislators — that legislative
privilege applied to any “ ‘deliberative and communicative process by which Members
participate in committee and House proceedings with respect to the consideration and passage or
rejection of proposed legislation or with respect to other matters which the Constitution places
within the jurisdiction of either House.”” CP at 1823 (quoting Gravel, 408 U.S. at 625).
Therefore, according to the Legislature’s argument, any deliberation or communication regarding
legitimate legislative activity was protected from disclosure by legislative privilege. The
Legislature also acknowledged that because the Washington Constitution requires open
legislative sessions and votes, anything brought to the floor of the Legislature already was a
public record that could be disclosed.

In addition, the Legislature argued that the legislative privilege is an individual privilege

held by each legislator. Therefore, the Legislature argued that showing some documents as
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redacted based on legislative privilege from one legislator while another document showed an
unredacted version from another legislator complied with the principles of legislative privilege.

Regarding the actual records at issue, the Legislature asserted that most of the documents
had been redacted by one legislator who asserted legislative privilege. But those documents
were produced in unredacted form because another legislator did not assert legislative privilege.
For example, an entire piece of draft legislation was fully redacted. As another example, one set
of records from Representative Ryu were mostly redacted. The unredacted portions of these
emails discuss proposed legislation designating January as Chinese American History Month.
But the email also was sent to another person outside of the legislature, and the Legislature
produced the record unredacted.

Nixon argued that the Legislature failed to apply exceptions to the privilege. He argued
that he had a substantial need to know the information in the records and an inability to access
the records elsewhere that constituted an exception to legislative privilege. Nixon also claimed
that the legislative privilege did not apply to individuals employed by the Legislature who were
not individual legislators themselves. Nixon argued that redacted emails sent to an entire caucus
of legislators also were not privileged because they were not secret deliberations or only
constituted non-privileged facts. Last, Nixon argued that waiver of the privilege by one member
of the legislator was sufficient to waive it for all other members.

Nixon generally asserted that all of the Legislature’s redactions were improper. But he
only identified a few specific redactions that he claimed were improper. First, he challenged all
member to member communications because there was no expectation of privacy and each
legislator as an individual agency was communicating outside of his or her agency. Second, he

99 <6

challenged “tracking sheets,” “speaking points,” and “[f]loor plans” from the House of
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Representatives, which outlined potential speakers or motions in advance of activity on the floor
of the House. CP at 3178-79. Nixon also challenged Representative Ryu’s emails as subject to a
crime/fraud exception to legislative privilege as illuminating a possible instance of
discrimination that would require disclosure.

The trial court held a hearing on the parties’ motions regarding application of the
legislative privilege. In the hearing, the court stated that it was only looking at application of
legislative privilege to the specific documents that Nixon challenged. The court stated, “That is
the extent of the documents to which the court was asked to apply specific arguments made by
[Nixon] regarding their contention that the legislative privilege does not extend to that particular
document.” Rep. of Proc. (RP) (Sept. 6, 2024) at 26. The court granted the Legislature’s motion
in part and denied Nixon’s motion in part. The court held that one page had a redaction to an
email that was not subject to legislative privilege because it involved an external communication
(between a legislator and a person in the Office of Code Revisor) and therefore was withheld
unlawfully under the PRA .

The trial court’s order stated,

2. [Nixon’s] Merits Brief on Scope of Legislative Privilege is DENIED, except that
it is GRANTED to the extent described in paragraph 3(c). The Court declined to
rule on any documents other than those specified in paragraph 3(c).

3. The ruling on the specific bates numbered documents affixed to Petitioners’
Brief on Scope of Legislative Privilege in the Appendix was as set forth below

a. The first group consists of the following pages: 194, 214-19, 263-68, and 270-
76. Legislative privilege was properly not limited in scope temporally. The Court
concludes as a matter of law that legislative privilege does not expire or otherwise
terminate when a bill is enacted, a session ends, or a member leaves the Legislature.

b. The second group consists of the following pages: 188-90, 230, 288-303, and
307-08. Legislative privilege was properly not limited based on waiver by another

3 The Legislature does not cross-appeal that aspect of the trial court’s ruling.
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member. The Court concludes as a matter of law that each member of the
Legislature holds legislative privilege independently, and that therefore waiver of
the privilege by any member does not waive the privilege held by any other member
or members.

c. The third group consists of pages 200-01. The Court concludes that, considered

in isolation, the email at page 201 was not privileged and should have been

disclosed by the Legislature. The Court further concludes that when, on page 200,

a Representative forwarded the email thread to colleagues and deliberated

regarding it, the remainder of the thread as forwarded was properly redacted for

legislative privilege.
CP at 4776-77.

After the trial court granted partial summary judgment on the scope of the legislative
privilege but before it entered a written summary judgment order, Nixon filed a motion for
review on the merits, or alternatively a motion for reconsideration. In the motion, Nixon
identified dozens of specific redactions to which he objected. Many of these redactions were not
part of the redactions objected to in Nixon’s summary judgment motion regarding scope of the
privilege. The trial court treated Nixon’s motion as a motion for reconsideration and denied it
because it had not yet entered a written order and because the motion asserted new issues.
Appeal/Entry of Judgment

Nixon filed a notice of appeal. The notice of appeal stated that he was appealing the
various discovery rulings regarding depositions and stays of discovery, the trial court’s rulings
limiting review to PRR 992, and both phases of partial summary judgment motions. The notice
of appeal also referred to a minute ruling noting the trial court’s denial of Nixon’s request to
depose Speaker Jinkins. The Clerk of this Court asked for a response regarding whether the
judgment was appealable.

The Legislature subsequently filed a motion for entry of judgment in the trial court. The

Legislature argued that Nixon acknowledged that “litigation before [the trial court] has
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concluded by filing a notice of appeal.” CP at 4796. Nixon did not file a response to the
Legislature’s motion.

The trial court held a hearing on the motion for entry of judgment. The trial court asked
if it would retain jurisdiction over proceedings on the penalty phase of proceedings, which would
relate to the unlawful withholding of one page. The Legislature stated, “If [Nixon] intended to
pursue a penalty issue, [Nixon] should have brought a motion for that rather than appealing the
case. . . . [S]o our position is, yes, the penalty phase is, in fact, precluded by [Nixon’s] waiver.”
RP (Dec. 6, 2024) at 5. Nixon responded by stating that the Legislature’s position was
inconsistent with the trial court’s bifurcation of the issues regarding legislative privilege. Nixon
also stated that a judgment under CR 54 would be appropriate.

The trial court granted the Legislature’s motion and entered a final judgment. At the
hearing, the trial court stated,

The Court is ruling as follows: First, the opportunity for briefing has been clearly

waived. There was no briefing from the plaintiff with respect to the proposed
judgment.

I’'m also perplexed by the argument that the [Legislature’s] argument now is
inconsistent with their agreement to bifurcation. We did not address bifurcation of
the appeal or piecemeal appeal so it simply did not come up in the context of
discussing bifurcation at the trial court of the issues.

And given that there has been an appeal filed rather than pursuing the penalty phase,
I see waiver here, and I am signing the judgment.

RP (Dec. 6, 2024) at 10-11.

Nixon subsequently filed a second amended notice of appeal. The notice of appeal states

that Nixon is appealing the judgment entered by the trial court.
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ANALYSIS

A. PARTIAL SUMMARY JUDGMENT — APPLICATION OF LEGISLATIVE PRIVILEGE

Nixon argues that the trial court erred when it granted partial summary judgment to the
Legislature on the application of legislative privilege. We disagree.

1. Standard of Review

We review a trial court’s summary judgment order de novo. Stanley v. Sierra Pac. Land
& Timber, 34 Wn. App. 2d 762, 770, 567 P.3d 1161 (2025), review denied, 5 Wn.3d 1030 (2026).
Summary judgment is appropriate under CR 56(c) if the evidence shows that there are no
genuine issues of material fact and the moving party is entitled to judgment as a matter of law.
Mihaila v. Troth, 21 Wn. App. 2d 227, 231, 505 P.3d 163 (2022). But summary judgment can be
determined as a matter of law if the material facts are not in dispute. Protective Admin. Servs.,
Inc. v. Dep t of Revenue, 24 Wn. App. 2d 319, 325, 519 P.3d 953 (2022).

2. Analysis

Nixon argues that the trial court erred when it granted summary judgment to the
Legislature with respect to specific documents that the trial court redacted. The Legislature
argues that Nixon waived his arguments regarding application of the legislative privilege by
failing to challenge any specific document that the trial court addressed in its summary judgment
order. We agree with the Legislature.

Under RAP 2.5(a), we generally decline to consider arguments raised for the first time on
appeal. Samra v. Singh, 15 Wn. App. 2d 823, 838, 479 P.3d 713 (2020). RAP 10.3(a)(4) requires
an appellant to provide “[a] separate concise statement of each error a party contends was made

by the trial court, together with the issues pertaining to the assignments of error.” In addition, in
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reviewing an order granting or denying summary judgment, we may ‘“consider only evidence and
issues called to the attention of the trial court.” RAP 9.12.

In the trial court, Nixon made a blanket challenge to all of the Legislature’s redactions in
the records it produced. But in its partial summary judgment order, the trial court only reviewed
redactions to which Nixon made a specific objection in its summary judgment briefing. On
appeal, Nixon does not provide any assignments of error regarding the trial court’s limited
review. And in his briefing, he does not specifically challenge the trial court’s decision to review
only certain redactions that Nixon explicitly mentioned. Therefore, we only review those
documents that Nixon specifically challenged in his summary judgment briefing. RAP 9.12.

In his brief, Nixon argues that the trial court erred by ruling that the Legislature lawfully
redacted documents in which it asserted legislative privilege. But all of Nixon’s citations to
redacted documents in this section of his brief are from his motion for reconsideration. And
Nixon does not argue in this court that the trial court erred in denying his motion for
reconsideration. The only other place Nixon makes an argument regarding specific documents is
with respect to the trial court’s denial of in camera review. But none of these arguments are
about whether the trial court was correct in its application of the legislative privilege at summary
judgment.

Therefore, Nixon does not actually provide any substantive argument as to why the
Legislature’s redactions were improper with respect to any specific document. As such, he
waived these arguments by failing to assign error to them. RAP 10.3(a)(4). But the trial court
did make rulings as a matter of law regarding legislative privilege, which we uphold consistent

with the analysis in the published portion of this opinion.
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Accordingly, we hold that the trial court did not err in granting partial summary judgment
to the legislature regarding the application of the legislative privilege.
B. DISCOVERY DISPUTES

Nixon argues that the trial court erred in granting various discovery stays, limiting
discovery to proposed declarants, and denying depositions of Speaker Jinkins or any legislator.
We disagree.

1. Legal Principles

We review a trial court’s discovery orders for an abuse of discretion. Stratford v. Umpqua
Bank,2 Wn.3d 112, 126, 534 P.3d 1195 (2023). “A trial court abuses its discretion if its decision
is manifestly unreasonable or exercised on untenable grounds or for untenable reasons.” Id.

“A trial court has broad discretion under CR 26 to manage the discovery process and, if
necessary, to limit the scope of discovery.” Nakata v. Blue Bird, Inc., 146 Wn. App. 267, 277,
191 P.3d 900 (2008). CR 26(b)(1) states, “Parties may obtain discovery regarding any matter,
not privileged, which is relevant to the subject matter involved in the pending action.” But a trial
court may limit discovery that is “unreasonably cumulative or duplicative, or is obtainable from
some other source that is more convenient, less burdensome, or less expensive.”

CR 26(b)(1)(A).

2. Stays of Discovery and Protective Orders

Nixon challenges three of the trial court’s discovery orders. He argues that with respect
to these orders, “[t]he trial court denied discovery and created the exemption on summary

judgment without ever hearing from a privilege holder.”* Br. of Appellant at 48.

* Throughout his briefing, Nixon uses the word “exemption” interchangeably with legislative
privilege. But he also uses “exemption” with respect to his arguments that the legislative
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First, Nixon argues that the trial court erred in granting a motion to stay discovery before
the first phase of litigation. Nixon argues at length that whether a privilege applies is a fact-
intensive inquiry. But the first phase addressed only the existence of the legislative privilege as a
matter of law, not its application. The trial court did not need factfinding to determine this purely
legal issue. And Nixon does not explain why the trial court’s decision to temporarily stay
discovery was unreasonable or an abuse of discretion. We generally decline “to consider an issue
when the appellant has failed to provide meaningful argument.” Wiklem v. City of Camas, 31
Wn. App. 2d 575, 593, 551 P.3d 1067 (2024), review denied, 4 Wn.3d 1002 (2025). Therefore,
we decline to address this stay of discovery.

Second, Nixon argues that the trial court abused its discretion in setting a discovery
schedule for the second phase of litigation regarding application of the legislative privilege. But
“a party may not set up an error at trial and then complain of it on appeal.” Fowler v. Fowler, 8
Wn. App. 2d 225, 243, 439 P.3d 701 (2019). The scheduling order states, “The parties submitted
a joint status report reflecting agreement for scheduling the next stages of this case as set forth
[in the order].” CP at4764. The record also shows that Nixon agreed to the schedule and
approved it for Nixon’s attorney’s signature. Nixon assented to the alleged error he now argues
against on appeal. Therefore, we decline to consider this issue as invited error.

Third, Nixon argues that the trial court abused its discretion when it entered an order
granting a discovery deadline of May 17, 2024, for the second phase of the litigation. Again,
Nixon does not explain how the trial court abused its discretion in setting a discovery deadline.

We decline to address this issue. Wiklem, 31 Wn. App. 2d at 593.

privilege is qualified. Here, the context suggests that he means legislative privilege generally
when he uses the word “exemption.”
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3. Deposition of Speaker Jinkins

Nixon argues that the trial court erred by denying his motion for leave to depose Speaker
Jinkins or any “privilege holder.” Br. of Appellant at 48-53. We disagree.’

Nixon argues that it was necessary to depose someone who holds the legislative privilege
to “apply the privilege based upon facts specific to the records on the merits.” Br. of Appellant at
48. He claims that the subjective intent of a legislator asserting the privilege is relevant to
determine the context of an allegedly privileged communication. Nixon analogizes this issue to
determining whether an attorney-client relationship exists in the context of the attorney client
privilege. Nixon also argues that Jinkins’s public comments about legislative privilege made a
deposition necessary to understand the scope of legislative privilege, such as whether
communications were deliberative, confidential, or internal to the legislature.

Here, the trial court did not abuse its discretion. The PRA permits a trial court to conduct
factfinding solely on affidavits. RCW 42.56.550(3). Jinkins’s deposition was not essential to
any factual determination when other affidavits attesting to the contents of the records were
available. And Nixon agreed in a scheduling order to depose the Legislature’s proposed
declarants, which did not include Jinkins. The trial court was not unreasonable in denying a
deposition of a high-ranking legislator when the declarations sufficed.

Whether a privilege exists and its scope is a question of law for a court to determine.
Davidson v. Glenny, 14 Wn. App. 2d 370, 375, 470 P.3d 549 (2020). Contrary to Nixon’s

argument, Jinkins’s policy preferences on the legislative privilege carry no weight on the

3 Initially, the Legislature argues that Nixon did not timely appeal the trial court’s order denying
his motion to depose Speaker Jinkins because Nixon did not attach the trial court’s written order
to his initial notice of appeal. But a commissioner of this court ruled that Nixon’s notice of
appeal was sufficient by referencing the minute order. And the Legislature did not file a motion
to modify the commissioner’s ruling. Therefore, we reject the Legislature’s argument.
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ultimate question of law the trial court needed to decide. Jinkins’s subjective intent on how the
privilege should apply similarly is irrelevant because it is a question of law. The trial court did
not abuse its discretion by not allowing Nixon to depose Speaker Jinkins.

In addition, Nixon’s analogy to the attorney-client privilege is unpersuasive. The
attorney-client privilege applies when a client has a subjective belief that an attorney-client
relationship exists. Dietz v. Doe, 131 Wn.2d 835, 843, 935 P.2d 611 (1997). Unlike in the
attorney-client privilege context, the subjective intent of the privilege holder is not relevant to the
determination of whether a record is covered by legislative privilege. Rather, the question is
whether the record itself is integral to legislative function such that the legislative privilege
applies. Here, the Legislature provided several declarants, including public record officers, who
provided testimony about the character of the communications in the record requests. Therefore,
Jinkins’s testimony was neither necessary nor helpful to the trial court’s ultimate determination,
and its decision to not allow the deposition was reasonable.

Accordingly, we hold that the trial court did not abuse its discretion when it denied
Nixon’s motion for leave to depose Speaker Jinkins.

C. ACTIONABLE PUBLIC RECORDS REQUESTS

Nixon argues that the trial court erred when it ruled that PRRs 629, 1064, 1066, 1067,
and 1068 were not actionable. We disagree.

1. Legal Principles

RCW 42.56.550(1) states,

Upon the motion of any person having been denied an opportunity to inspect or

copy a public record by an agency, the superior court in the county in which a

record is maintained may require the responsible agency to show cause why it has

refused to allow inspection or copying of a specific public record or class of records.
The burden of proof shall be on the agency to establish that refusal to permit public
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inspection and copying is in accordance with a statute that exempts or prohibits
disclosure in whole or in part of specific information or records.

(Emphasis added.)

Under RCW 42.56.550(1), “being denied a requested record is a prerequisite for filing an
action for judicial review of an agency decision under the PRA.” Hobbs v. Wash. State Auditor s
Off-, 183 Wn. App. 925, 936, 335 P.3d 1004 (2014). “[A] requester may only initiate a lawsuit to
compel compliance with the PRA affer the agency has engaged in some final action denying
access to a record.” Id. at 935-36 (emphasis in original); see also John Doe L. v. Pierce County,
7 Wn. App. 2d 157, 197, 433 P.3d 838 (2018) (stating that a requestor cannot initiate a lawsuit
until the agency has denied and closed the request at issue). “If an agency has not yet produced
the requested records but has not stated that it will refuse to produce them, the agency has not
denied access to the records for purposes of judicial review.” Freedom Found. v. Dep t of Soc. &
Health Servs., 9 Wn. App. 2d 654, 664, 445 P.3d 971 (2019).

In Hobbs, Hobbs requested records from the State Auditor’s office, including a “large
amount of technical information related to the records and record retention.” 183 Wn. App. at
929. The agency provided Hobbs with an installment of records in December of 2011. Id. at
930. Days later, Hobbs sued the Auditor under the PRA. /d. But the Auditor continued to
produce records until March of 2012. Id. at 931-32. The trial court ruled that because the
agency continued to provide him with records, Hobbs was not denied records under the PRA
after the first installment was produced to him. /d. at 934.

This court affirmed the trial court’s dismissal of Hobbs’s PRA claim. /d. at 946. The
court held that Hobbs could not allege that he was denied records based on PRA violations in the
first installment of records because the agency had not denied and closed the request. Id. at 935-

36. The court also held that Hobbs’s PRA action did not ripen into a cause of action until the
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agency was done producing records. /d. The court stated, “before a requester initiates a PRA
lawsuit against an agency, there must be some agency action, or inaction, indicating that the
agency will not be providing responsive records.” Id. at 936.

Nixon cites Cantu v. Yakima School District No. 7,23 Wn. App. 2d 57, 514 P.3d 661
(2022), in support of his claim that the Legislature failed to act to promptly produce records in a
manner that gave rise to a claim under RCW 42.56.550(1). In Cantu, Cantu submitted a record
request to the school district in October 2016. 23 Wn. App. 2d at 67. The district acknowledged
the request but never sent a formal letter that the request was received or provided a time
estimate for producing records. /d. at 67-68. Cantu clarified and expanded her request in
January 2017 after stating she had not received any records. Id. at 68. The school district
responded with some records in February 2017 but did not search all the available records. Id. at
68-69.

Cantu submitted another request in April of 2018 for relevant records up to the date of her
2018 request. Id. at 70. The district failed to follow up or meet its estimated deadlines. Id. at
73. Cantu filed a PRA lawsuit in September of 2018. Id. The school district did not produce all
of its responsive records — including records highly relevant to the particular subject matter
Cantu requested — until September 2020. Id. at 74-78.

This court held as a matter of law that a “denial” of records under RCW 42.56.550(1)
does not require an “affirmative step by the agency.” Id. at 89. The court noted that the court in

¢ ¢

Hobbs suggested that a wrongful denial of records can accrue * ‘where an agency completely
ignores a records request for an extended period.”” Cantu, 23 Wn. App. 2d at 90-91
(quoting Hobbs, 183 Wn. App. at 937 n.6). The court noted that the district’s argument against a

constructive denial claim would “flip the purpose of [the PRA] on its head” because an agency
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could avoid liability by never acknowledging a record request. Cantu, 23 Wn. App. 2d at 92.
Therefore, the court held by failing to respond from July 2018 onward — 2 years after her initial
request and 2 years before fully responsive records were provided — Cantu could reasonably
believe that the school district would not provide the requested records. Id.

We review agency action under the PRA and interpretation of the PRA de novo. RCW
42.56.550(3).

2. PRRs 629, 1066, 1067, & 1068

Nixon argues that the trial court erred when it ruled that PRRs 629, 1066, 1067, and 1068
were not actionable because the Legislature still considered them open record requests. We
disagree.

Here, a declaration from the Legislature’s public records officers stated that the
Legislature still considered these requests open and had expended significant time and resources
responding to the requests. These affidavits showed that the Legislature continued to produce
responsive records and was taking time for redactions. This does not constitute a final agency
denial of records. Hobbs, 183 Wn. App. at 936. Therefore, the Legislature had not yet denied
Nixon’s record requests and he could not file a lawsuit regarding those requests under the PRA.
RCW 42.56.550(1).

Nixon argues that Hobbs does not apply to this case because the Legislature
constructively denied records in a manner similar to that of the school district in Cantu. Nixon
appears to argue that Hobbs and Cantu are irreconcilable and that the Legislature “definitively
withheld public records on legislative privilege grounds.” Br. of Appellant at 54.

First, contrary to Nixon’s assertion, the court in Cantu did not reject the holding of

Hobbs. The court in Hobbs held that a claim under the PRA is only actionable when there is a
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denial of records. 183 Wn. App. at 936. This can include an affirmative denial or inaction
“indicating that the agency will not be providing responsive records.” Id. The court in Cantu
expanded on Hobbs’s use of the word “inaction” and held that records can be considered
constructively denied under the PRA where an agency fails to respond to a request for an
extended period of time. Cantu, 23 Wn. App. 2d at 89-93. The court then applied that reasoning
to a public record request that had failed to be acted on for nearly two years. Id. Therefore,
Hobbs and Cantu are not in conflict with one another. A denial of records is a necessary
predicate to a PRA claim under RCW 42.56.550(1). And a constructive denial is a form of
“denial” of records. Cantu, 23 Wn. App. 2d at 89-93.

Nixon cites no place in the record to support his assertion that the Legislature
constructively denied him responsive records. Nixon states without citation that the Legislature
“chose” not to close the requests. This assertion is speculative, and we reject this argument.

Nixon also argues that there was final agency denial of records because the Legislature
produced redacted records based on legislative privilege. Although substantive redaction may be
a form of denial of records, Nixon was aware that the Legislature continued to produce redacted
records based on correspondence. Therefore, even when viewed in a light favorable to Nixon, it
was not reasonable for him to construe an initial installment of redacted records from the
Legislature as a denial of records. Rather, the final denial of records would be when the
Legislature stated that it produced all its responsive records or gave some indication that it would
no longer produce records. See Hobbs, 183 Wn. App. at 936. And the Legislature acknowledged
when it closed public record requests. We reject this argument.

Finally, Nixon argues in his reply brief that his UDJA claim is actionable with respect to

the public record requests that remained open. But we generally do not address issues raised for
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the first time in a reply brief. SYNNEX Corp. v. Dep t of Revenue, 34 Wn. App. 2d 857, 875, 572
P.3d 1214 (2025). We decline to address this issue.

3. PRR 1064

Nixon argues that the trial court erred in ruling that PRR 1064 was not actionable because
the Legislature produced the requested records. We disagree.

PRR 1064 requested “[a]ll exemption logs and all redacted records in which the
[legislative privilege] was asserted.” CP at 346. Nixon argues that he requested this in “native
format” with metadata intact, which would show who redacted the record and what was redacted.
The record shows that Nixon’s statement is incorrect. PRR 1064 is unambiguous in its request
for “all redacted records,” which is what the Legislature produced to Nixon. CP at 346. There is
no mention of metadata, native format, or unredacted records in PRR 1064. Nixon’s other public
record requests requested documents in “native format,” but not PRR 1064. The Legislature
reasonably interpreted Nixon’s request in PRR 1064 as different from his other public record
requests in which he requested metadata and other information. Nixon only points to his own
trial court briefing about the public record request to support his assertion that he requested
unredacted records. Therefore, we reject Nixon’s argument and hold that the trial court did not
err in ruling that PRR 1064 was not actionable because the Legislature produced the requested
records.

Accordingly, we hold that the trial court did not err when it dismissed PRRs 629, 1066,
1067, and 1068 as not actionable under the PRA.

D. IN CAMERA REVIEW
Nixon argues that the trial court erred in denying an in camera review of the records the

Legislature redacted in asserting legislative privilege. We disagree.
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1. Legal Principles

RCW 42.56.550(3) states, “Courts may examine any record in camera in any proceeding
brought under [the PRA].” We review a trial court’s denial of in camera review for an abuse of
discretion. Forbes v. City of Gold Bar, 171 Wn. App. 857, 867, 288 P.3d 384 (2012).

A trial court can consider whether in camera review is necessary to determine whether an
agency properly applied an exemption to the PRA. Overlake Fund v. City of Bellevue, 60 Wn.
App. 787, 796-97, 810 P.2d 507 (1991). Courts look to the following factors in considering
whether in camera review is appropriate under the PRA: “(1) judicial economy, (2) the
conclusory nature of the agency affidavits, (3) bad faith on the part of the agency, (4) disputes
concerning the contents of the documents, (5) whether the agency requests an in camera
inspection, and (6) the strong public interest in disclosure.” Id. at 797.

The Legislature appears to argue that this court should hold that records in which a
legislator has asserted legislative privilege receive a presumption of privilege that a requestor
bears the burden of overcoming. The Legislature reasons that because the legislative privilege is
a constitutional privilege from disclosure, in camera review can entail the same inquiry into
privileged records that the constitution precludes. The Legislature analogizes the invocation of
the legislative privilege to that of the qualified gubernatorial privilege from disclosure.

In Freedom Foundation, the Supreme Court held that the constitutional separation of
powers provides the basis for qualified gubernatorial privilege from disclosure. 178 Wn.2d at
704-05. The court also held that when the governor invokes gubernatorial privilege and provides
a “log listing the documents involved, the author and recipient, and a general description of the
subject matter such that the court can evaluate the propriety of the governor’s claims,” then “the

courts must treat the communications as presumptively privileged.” Id. The court further held

33



No. 60181-8-II

that a “requesting party may attempt to overcome the presumption by showing a particularized
need for the materials.” Id. at 705.

We adopt the reasoning of Freedom Foundation in the legislative privilege context. Both
the gubernatorial privilege and the legislative privilege are privileges from disclosure based on
the separation of powers doctrine that supersede the PRA’s mandates. Therefore, we conclude
that a court should treat records as presumptively privileged when a party asserts legislative
privilege.

Accordingly, we hold that when a legislator asserts legislative privilege and provides a
log of redactions, what the documents are, and a description of the subject matter, a court must
treat the communications as presumptively privileged. A requestor subsequently bears the
burden of overcoming the privilege by showing from the evidence that the records do not involve
matters that are integral to the legislative process.

2. Analysis

Nixon does not provide any argument about the relevant factors for in camera review,
even under the factors articulated in Overlake Fund. He argues that the Legislature’s
declarations did not contain the legislator’s subjective beliefs about the privilege. He also argues
that legislators did not supervise redactions, were not clearly privileged, or were arbitrary. Last,
Nixon argues that the redactions were arbitrary, and that the records were not “deliberative,”
“secret,” or were “talking points” on various bills. Many of these arguments do not go to
whether the trial court abused its discretion in denying in camera review, but to the propriety of
legislative privilege itself.

Here, the Legislature provided all its redacted documents to the trial court and identified

their subject matter. The Legislature also provided a table in which it identified the location of
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both the redacted and unredacted document due to different legislators asserting and waiving
privilege. And for many of the documents the Legislature provided a declaration regarding their
subject matter, which related to legislative activity.®

Specifically, Nixon argues that many of these redactions were arbitrary such that in
camera review was necessary. But the Legislature’s declarations attest to the subject matter of
these documents. For example, Nixon challenges text messages sent between Jinkins and other
legislators. But the Legislature’s declarant testifies that these documents are internal
deliberations of House Bill 1806. All of Nixon’s specific challenges to in camera review have a
corresponding statement from a declarant outlining how the redaction related to legislative
deliberation or were otherwise provided unredacted.” Therefore, the trial court could discern
whether in camera review was necessary to determine whether legislative privilege applied was
not unreasonable when it determined that in camera review was not necessary.

Accordingly, we hold that the trial court did not err when it denied in camera review.
E. WAIVER OF PENALTY PHASE

Nixon argues that the trial court erred in ruling that the penalty phase of proceedings was
waived by his appeal to this court. The Legislature argues that Nixon’s own litigation conduct

waived his right to attorney fees and penalties. We agree with the Legislature.

6 Nixon also argues that the Legislature’s declarants did not have personal knowledge of
legislative privilege. But that is not the relevant question. Rather, the issue would be whether
the declarants had personal knowledge of the subject matter of the redacted records. There is no
genuine dispute that the Legislature’s declarants had personal knowledge of the content of the
unredacted records.

7 Nixon specifically challenges the trial court’s denial of in camera review with respect to the
following documents: These documents were part of Nixon’s motion for in camera review. The
declarant indicated that all of these documents relate to the deliberative and communicative
processes of the legislature.
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1. Legal Principles

Under RAP 2.2(a)(1), a party may appeal a final judgment, “regardless of whether the
judgment reserves for future determination an award of attorney fees or costs.” A final judgment
resolves the merits of the party’s legal claims. See Denney v. City of Richland, 195 Wn.2d 649,
655, 462 P.3d 842 (2020). “A summary judgment order disposing of all claims can constitute a
final judgment, thereby starting the 30-day appeal deadline. An appeal of a trial court decision
on the merits brings along a subsequent cost award, but the reverse is not permitted — a timely
appeal of a cost judgment does not bring along review on the merits. RAP 2.4(b), (g)” Id. at 659
(internal citation omitted).

CR 54(e) requires a prevailing party to file a motion for entry of judgment within 15 days
of a verdict or decision.

2. Analysis

First, there is no written order that specifically states Nixon waived his right to pursue
penalties and fees for the record that the Legislature unlawfully withheld. However, whether
Nixon may pursue penalties and fees in the trial court depends on whether the trial court’s entry
of final judgment was proper, in the context of Nixon’s multiple notices of appeal.

Here, Nixon’s own actions in litigation lead to the conclusion that he waived the penalty
phase by consenting to the entry of final judgment. The trial court granted partial summary
judgment to the legislature on the application of legislative privilege except for with respect to
one document. Therefore, Nixon had a right to penalties and attorney fees with respect to that
one unlawfully withheld email. But rather than filing a motion for penalties and fees, Nixon
filed a premature notice of appeal that specifically appealed the portions of the trial court’s

partial summary judgment order that were in favor of the legislature.
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After this court noted that the order might not be appealable as of right, the Legislature
moved for entry of judgment. Nixon never responded to the motion and argued in the trial court
that a penalty phase could come later. But Nixon also agreed that entry of judgment was
appropriate under CR 54 and filed a notice of appeal from the entry of judgment.

CR 54(e) specifically relates to judgments related to a verdict or final judgment of the
trial court. When Nixon failed to respond to the motion for entry of judgment and appealed the
entry of judgment, Nixon’s conduct implied that he saw that as a final judgment.

Nixon appears to argue that there was a “bifurcated penalty phase.” Appellant’s Reply
Br. at 35-36. But the trial court’s scheduling order that the parties consented to specifically
stated that penalties and fees would be an additional step of the litigation after the issues related
to legislative privilege. Therefore, we reject this argument.

Nixon also appears to argue that judicial economy warranted an immediate appeal of the
trial court’s merits determination. However, had Nixon wished to do so prior to the entry of final
judgment, he could have filed a motion for discretionary review in this court, which would have
only resolved the trial court’s summary judgment order with respect to that aspect of litigation.

Nixon also appears to argue that he could have appealed the penalty phase of litigation
later. However, that only applies to a “summary judgment order disposing of all claims.”
Denney, 195 Wn.2d at 659 (emphasis added). And this court frequently hears appeals of grants
defendants’ motions that dismiss an entire lawsuit, particularly in the context of the PRA. See,
e.g., Pilloud, 33 Wn. App. 2d at 650 (motion to dismiss). Here, Nixon was still entitled to seek
further relief in the trial court in the form of penalties and fees with respect to the record that the

trial court ruled was unlawfully withheld. Therefore, any notice of appeal of the partial summary
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judgment order was not a final judgment under RAP 2.2(a)(1), and Nixon consented to the entry
of a final judgment within 15 days after. CR 54(e).

In summary, by appealing the trial court’s entry of final judgment and not seeking
discretionary review on the trial court’s summary judgment orders, Nixon affirmatively indicated
to the trial court and this court that the judgment was final. Therefore, we hold the trial court did
not err in entering final judgment and Nixon waived any right to pursue penalties or fees in the
trial court.

F. ATTORNEY FEES ON APPEAL

Nixon requests attorney fees on appeal under the PRA. The PRA requires a prevailing
party to be awarded costs including reasonable attorney fees. RCW 42.56.550(4). Here, we
affirm the trial court’s rulings in their entirety. Therefore, Nixon is not a prevailing party and is
not entitled to his attorney fees on appeal.

CONCLUSION

We affirm the trial court’s final judgment in favor of the Legislature.

Maen, 0.

MAXA, J.

I concur:

YA

VELJIACLC. A.CT.!

,.--—
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GLASGOW, J. (concurring)—I agree with the majority that the separation of powers inherent
in the Washington State Constitution creates a legislative privilege that exempts certain legislative
records from disclosure under the Public Records Act (PRA), ch. 42.56 RCW, as described in the
majority opinion. I write separately to explain that I also agree with the majority opinion in West
v. Wash. State Legislature, No. 60104-4-11 (Wash. Ct. App. Feb. 24, 2026).® Like the majority in
West, I would conclude that article II, section 17 of the Washington State Constitution also provides
legislators with a privilege from disclosure of records or portions of records that would reveal
internal legislative deliberations. West, slip op. at 2. I would also conclude that the article II, section
17 privilege applies in the context of a public records request under the PRA.

Article II, section 17 of the Washington State Constitution provides, “No member of the
legislature shall be liable in any civil action or criminal prosecution whatever, for words spoken in
debate.” Nixon contends that a claim of liability under the PRA does not constitute a “civil action”
under article II, section 17 and, thus, this constitutional provision cannot serve as the basis for a
privilege or exemption from disclosure under the PRA. Nixon claims that at the time a public
records request is made and the legislature has a duty to respond, there is no civil action at issue,
and article II, section 17’s privilege cannot apply at that stage. Nixon also suggests that “any civil
action” in article II, section 17 refers only to actions for damages and does not include an action
seeking disclosure of records and civil penalties under the PRA. Nixon is incorrect for at least four
reasons.

First, to the extent Nixon asserts that a public records request is too attenuated from “any
civil action” for the privilege created in article II, section 17 to apply, that ignores the enforcement

mechanism that is the basis for this very case. Nixon brought a public records complaint seeking

§ https://www.courts.wa.gov/opinions/pdf/D2%2060104-4-11%20Published%200pinion.pdfv
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disclosure of records, civil penalties, and attorney fees. The State, in response, seeks a holding that
no legislator or legislative entity can be held liable under the PRA in this case for their refusal to
disclose records or portions of records that are protected by the privilege created in article II,
section 17. The State squarely seeks to avoid civil liability under the PRA by invoking the privilege
created in article II, section 17. Nixon cannot avoid the fact that this issue arises in the context of
a PRA action to obtain civil penalties and attorney fees.

Second, to the extent Nixon contends that an action for disclosure, civil penalties, and
attorney fees under the PRA does not qualify as a “civil action,” Washington courts have referred
to PRA actions as “civil actions.” For example, in Neigh. All. v. Spokane County, the Washington
Supreme Court plainly stated, “We hold discovery in a PRA case is the same as in any other civil
action.” 172 Wn.2d 702, 708, 261 P.3d 119 (2011) (emphasis added). And in West v. Gregoire, this
court explained, “Under the PRA, a requester may seek judicial review of an agency’s refusal to
produce the requested records via ‘any kind of civil action.”” 184 Wn. App. 164, 171,336 P.3d 110
(2014) (quoting Spokane Rsch. & Def. Fund v. City of Spokane, 155 Wn.2d 89, 104, 117 P.3d 1117
(2005)). In Spokane Rsch. & Def. Fund, the Supreme Court reasoned that enforcement of the
Public Disclosure Act, the precursor to the Public Records Act, occurred in a “civil action” rather
than a “special proceeding,” like a garnishment, unlawful detainer, or special commitment
proceeding for sexually violent predators. 155 Wn.2d at 104-05 (discussing former ch. 42.17 RCW
(2005)). Nixon offers no compelling reason for us to depart from Washington courts’ understanding
of PRA enforcement actions as civil actions.

Third, a civil complaint seeking statutory penalties, like a PRA action, also fits within the
broad definition of a “civil action” that existed in 1889 when the Washington State Constitution

was adopted. As Judge Maxa explained in his recent concurrence in West:
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The 1889 dictionary defines “action” as “an abstract legal right in one person to
prosecute another in a court of justice; a ‘suit’ is the actual prosecution of that
right.” A Dictionary of Law at 25. The same dictionary defines “civil” as
“[cloncerning the rights of and wrongs to individuals considered as private
persons, in contradistinction to criminal or that which concerns the whole political
society.” Id. at 185. Another dictionary defined “action” as “a proceeding taken in
a court of law,” and defined “civil remedy” as “one that may be enforced by a
private person for a tort, as opposed to indictment and public prosecution.” William
C. Cochran, Students’ Law Lexicon, A Dictionary of Legal Words and Phrases at 8,
58. Black's Law Dictionary from the period defined “civil action” as those that “lie
in behalf of persons to enforce their rights or obtain redress of wrongs in their
relation to individuals.” BLACK’S 1891 at 27. Black’s from this era also defines
“action” as “[t]he legal and formal demand of one’s right from another person or
party made and insisted on in a court of justice.” Id.

West, slip op. at 16 (Maxa, J., concurring in part) (emphasis added) (alterations in original).
Although one of the definitions recited above refers to a civil action as a “tort,” it does so only in
contrast with a criminal prosecution. More importantly, the remainder of the listed definitions are
quite broad, referring to a lawsuit brought to vindicate the rights of an individual. A PRA lawsuit
may be intended for the public good, but it is also a public records requester’s action brought to
right the wrong of improper withholding of public records in response to a particular request. And
the potential remedies, including an order to disclose, civil penalties, and attorney fees, all benefit
the individual requester. Thus, Nixon has failed show to how a PRA action is different from what
our Washington State Constitution’s framers would have understood ““any civil action” to mean.
Fourth, I would follow the reasoning of the Wisconsin Supreme Court in State v. Beno,
where the court applied the legislative privilege even in a state tax action where the legislative
staffer who was subpoenaed was not a party to the action. 116 Wis.2d 122, 341 N.W.2d 668 (1984).
The Wisconsin Constitution contains a clause identical to Washington’s article I, section 17. The
Beno court interpreted that constitutional provision to protect legislative staff from responding to
the subpoena issued in that case even though the claim was not one for damages in tort or contract,

and even though the legislative aide was not a party to the action. /d. at 139-40. The Beno court’s
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reasoning makes sense; allowing the privilege to apply in the context of some lawsuits but not
others would undermine the very purpose of the privilege, to ensure free flowing and robust
internal communication to support legislative deliberations. See id. at 142 (emphasizing the
purpose to avoid chilling “the ardor of a member to speak and act freely in the performance of
legislative functions”).

For these reasons, I would also conclude that a legislative privilege arises from article II,
section 17 and it applies in the context of PRA actions. I would hold that under article II, section
17, the legislature, individual legislators, and legislative entities cannot be held liable under the

PRA for withholding internal records or portions of records that divulge legislative deliberations.

am—

GLASGOW, J. J
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