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The Report of the Washington State Task Force on Gender and Justice in the Courts
is the culmination of 20 months of study undertaken at the direction of the Washington State
Legislature and under the auspices of the Washington State Supreme Court. The 1987
Legislature mandated that measures be initiated to prevent gender and minority bias in the
courts. Such measures were to include a study of the status of women and minorities as
litigants, attorneys, judges, and court employees; recommendations for implementing reforms;
and attitude awareness training for jﬁdges and legal professionals.

The Washington State Supreme Court established two task forces, the Gender and
Justice and the Minority and Justice, to review the court system for bias. This summary
presents the Gender and Justice Task Force’s assessment of the extent and consequences of

gender bias in the Washington State Courts together with its recommendations for reforms.

WHAT IS GENDER BIAS IN THE COURTS?

Bias is any action or attitude that interferes with impartial judgement. Gender bias
exists when decisions are made or actions are taken based on preconceived notions about the
nature, roles, and abilities of men and women rather than upon evaluation of each individual
situation. Gender bias also is evident in society’s perception of the value of women’s and
men’s work, and the myths and misconceptions about the social and economic realities of
women’s and men’s lives. Gender bias can be reflected in individual actions as well as in
cultural traditions and institutional practices.

Examples of gender bias in the courts include the attitude that domestic violence is
a family matter, custody decisions that assume all mothers are better child care givers than

fathers, and the belief that a female witness is less credible than a male witness. Gender bias



is evident in the setting of short term "rehabilitative mainténance” for older women after
long-term marriages and ignoring the real costs of child care in setting child support awards.
Individual behaviors such as telling jokes that demean women and addressing women in the
courtroom by f il;Sf name while addressing men by title and surname also reflect gender bias.
Gender bias, like racial, ethnic, age, handicap, or socioeconomic bias, negatively impacts the
fair treatment expected by all people in the court of law.

. Since 1980, 27 states have initiated studies of gender bias in the courts. Task force
reports have documentgd that gender bias is a serious problem in the application of the law
and the treatment of women litigants, lawyers, judges, and court personnel. These task
forces noted that gender bias sometimes works against men, but most often and most
negatively impacts women.

In 1988, a resolution was passed at the Conference of Chief Justices and the
Conference of Court Administrators calling for the creation, in every state, of gender and
minority bias task forces. Their action signaled that gender bias has been recognized by the

highest level of the judiciary as a problem worthy of official investigation and reform.

THE TASK FORCE APPROACH

Supreme Court Chief Justice Vernon R. Pearson, 1987-1989, appointed Court of
Appeals Judge H. Joseph Coleman as chair and 33 members to the Washingtbn State Task
Force on Gender and Justice in the Courts. The members include judges, legislators, lawyers,
law school professors, and representatives of law-related associations. The Task Force
accepted the responsibility of studying the court system for the existence and/or extent of
gender bias toward women and men in decision-making and in courtroom interaction. Their
goals were to identify the problem areas, patterns, and trends of gender bias and to make
recommendations for education and reform. The Task Force was not able to investigate
individual cases or concerns but considered all testimony as relevant to the perceptions of

gender bias in the courts.
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Since time and resources precluded full examination of all aspects of the Washington
court system, the Task Force limited its focus and worked in three main committees. These

committees designed and implemented research projects, analyzed the results, and wrote the

final report:

(1) The Committee on the Status of Litigants divided into three subcommittees

to study the impact of gender bias on litigants:

a. The Subcommittee on the Consequences of Violence examined the court’s

treatment of domestic violence and adult rape victims and the effectiveness of current

statutes.

b. The Subcommittee on the Consequences of Divorce studied family law issues

including divorce, maintenance, property division, child custody, and child support.

c. Th . mmi n the Economi ns n f Other Civil Litigation

reviewed loss of consortium and wrongful death cases, as well as attorney fee awards

in discrimination cases.

2) Th mmi n_the Treatment of Lawyers, Litigan n r
Personnel studied the courtroom environment including: the courtroom treatment of litigants
anq legal professionals; the credibility of women in the courtroom; the acceptance of women
in the legal and judicial communities; and court personnel practices and procedures.

(3) The Executive Committee comprised of the Task Force, cémmittee and
éubcommittee chairs, two appointed members, and the project director coordinated the Task .

Force work.

RESEARCH METHODOLOGY

The Task Force resolved to gather information from a broad spectrum of persons
involved with the courts. Research specialists worked with the committees to develop and
conduct five surveys of the perceptions and experiences of judges, lawyers, and social service
personnel (including the directors of domestic violence and sexual assault agencies) regarding

gender bias in substantive law decisions and in courtroom interaction. The Task Force



sponsored seven public hearings and received written and oral testimony from almost 200
citizens. Subcommittees conducted substantive case research on 700 dissolution cases
finalized in 1987, and wrongful death, loss of consortium and discrimination cases tried from
1984 to 1987. .In addition the Task Force reviewed relevant state and national data
concerning issues relating to gender bias in the courts.

More than 2,000 individuals - judges, lawyefs, litigants, service providers, and other
concer;xed citizens - contributed to this report by testifying at a public hearing, submitting
written material, responding to a survey, or communicating directly with Task Force

members about their experiences and perceptions of gender bias in the courts.

FINDINGS AND RECOMMENDATIONS

The Gender and Justice Task Force found that gender bias does exist in our culture
and is reflected in the Washington State Courts. Survey data, case studies, and testimony
from litigants, lawyers, and judges indicate that gender discrimination exists and can
negatively impact judicial decision making and affect the outcome of litigation. Task Force
committees reported continuing gender-related problems in the areas of domestic violence,
sexual assault, and divorce, and the potential for gender bias in other civil litigation. The
Task Force found that women face continuing problems of credibility in the courtroom and
women, as litigants, lawyers, and judges, are not always treated with respect. .Gender bias
and gender stereotypes affect men in custody and visitation considerations. Although for the
most part the laws are gender neutral, the Task Force found that some laws need clarification ’
or amplification. The specif ic;' f indings and recommendations are summarized by committee
in the following sections.

The Task Force agreed that eliminating gender bias from the courts must become a
priority for judges and legal professionals. To that end, the Task Force’s first
recommendation is that all members of the Washington judiciary and legal profession read

this report with the intention of improving the system as a whole.



The Task Force believes that an implementation committee must be established and

recommends the following:

To the Supreme Court:
Establish a Gender and Justice Implementation Committee composed of judicial,
legislative, legal, and lay persons to monitor, encourage, and evaluate efforts to

implement the Gender and Justice Task Force recommendations.

To the Legislature:
Continue to fund the Gender and Justice Implementation Committee composed of
judicial, legislative, legél, and lay persons to monitor, encourage, and evaluate efforts

to implement the Gender and Justice Task Force recommendations.

To the Office of the Administrator for the Courts:
Provide staff to continue to work with the Gender and Justice Task Force

Implementation Committee.

The Task Force urges the Judiciary, the Legislature and the Washington State Bar
Association to support efforts to implement the recommendations in this report and to

eliminate gender bias from the courts.






COMMITTEE ON THE §

SUBCOMMITTEE ON THE CONSEQUENCES OF VIOLENCE

OBJECTIVES

The Subcommittee on the Consequences of  Violence examined the judicial system’s
response to two éategories of violence against women: domestic violence and adult rape. The
Subcommittee wished to examine whether or not gender bias was evident in the

implementation of domestic violence and sexual assault laws and in the treatment of victims.

METHODOLOGY

The Subcommittee relied on five sources of data to develop its findings and
recommendations: the public hearings; the Domestic Violence Service Providers’ Survey; the
Sexual Assault Ser\}ice Providers’ Survey; the Judicial Survey on Domestic Violence and Rape;
and the Lawyers’ Survey. Many of the same questions were asked of judges and service
providers to allow the Spbcommittee to examine the experiences and perceptions of both

groups on the same issues.

FINDINGS AND RECOMMENDATIONS

The Subcommittee found that, while much progress has been made in the last 15
years, gender bias still operates in the judicial system’s handling of domestic violence and
rape cases. The findings and recommendations for each of these areas will be presented

separately.

DOMESTIC VldLENCE - FINDINGS

In the area of domestic violence, the Task Force discovered problems in the treatment
of victims, in the interpretation and application of the laws which affect victims, and in some
aspects of the laws themselves. The substantial impact of domestic violence on our society

and in the courts is evidenced by the sheer number of filings and hearings. In 1988, more



than 10,000 domestic violence petitions were filed resulting in 6,000 hearings in Washington’s
Superior Courts and almost 3,500 hearings in District Courts. In addition, respondents to the
Domestic Violence Service Providers Survey indicated that more than half of the victims seen
by their agencies never or rarely use the court system.

Judges and domestic violence service providers who communicated with the Task
‘Force indicated that the existing laws do provide a f’ famework for handling domestic violence
cases. However, that framework needs additional support in strengthening some aspects of
the law, additional funding to adequately implement the law, and increased education for the
personnel who come in contact with victims.

Domestic violence is a complex problem which requires trained support personnel énd
advocates to work with victims as well as education and sensitivity training for all personnel
who come in contact with victims. Judges indicated the need for additional training for law
enforcement and court personnel, and attorneys. Service providers reported that court clerks,
commissioners, and judges need additional training to understand the dynamics of domestic
violence and more sensitivity to the circumstances of the victim and the batterer.

Both judges and service providers noted that changes are required to improve the
process for obtaining and enforcing protection orders. Victims often have difficulty .
completing the paperwork required to petition for protection orders and do not have access
to legal counsel. The courts need additional trained personnel to work with victims.

Survey respondents indicated that prosecution of domestic violence cases and '
enforcement of the protection orders are not always given serious attention. Judges and
service providers agreed that affordable treatment or counseling sérvices for victims and
batterers is not available; treatnient, when ordered as a condition of pre-trial release or
sentencing, is not adequately supervised; and jail sanctions are seldom imposed for violations.

Finally, many respondents criticized the Legislature for failure to provide funds to
properly implement the Domestic Violence Prevention Act. Lack of treatment programs and
follow-up monitoring for batterers were other funding issues. One judicial survey

respondent summarized these concerns in the following statement:



... there was no legislative recognition or funding for the fiscal impact of the
domestic violence act -- we need community treatment centers, additional
funds for police agencies to serve and arrest domestic violence offenders;
court and clerk personnel training; and assistants to help handle the case
volume. Statewide we have seen over 5,000 new cases yearly as a result of
the RCW 26.50 and no additional resources. The Legislature needs to address
this as a priority.

DOMESTIC VIOLENCE - RECOMMENDATIONS

For Judges:

1.

Increase continuing education to judges and court personnel at all court levels about:
a. The dynamics of domestic violence;

b. The impact on children;

c. The need for protective orders in divorce cases; and

d. The need for sensitivity when handling domestic violence victims/cases.

Order probation supervision to monitor compliance when sentencing the defendant
to a domestic violence treatment program. Request increase in the number of
probation officers, if necessary, to accomplish this goal.

Avoid the issuance of mutual protection orders when respondent has not requested
protection and/or when not warranted by the facts of the case.

Consider using jail as a sanction for violations of domestic violence protection orders.

For the Legislature.

Establish a state commission or task force on domestic violence to implement this
Subcommittee’s recommendations and other matters pertaining to domestic violence.

Increase funding to the courts for advocates to assist and educate victims of domestic
violence both in the civil court process and in the criminal court. Develop resource
material for victims of domestic violence that would:

a. Encourage the use of the court system in an effort to prevent the violence;
and ‘ ‘

b. Educate victims about the Criminal Justice System and the protection order
process. The materials could be used in shelters statewide.

Increase the level of support for shelters throughout the state. Currently the state
divides $537,000 among 37 shelters and safe homes statewide. Establish shelters in
jurisdictions lacking such service for victims and their children.

Legislate funds to support treatment programs for batterers.

Enact laws prohibiting the granting of a gun permit to an individual convicted of a
domestic violence crime, either misdemeanor or felony.



6. Legislate and fund increased training on domestic violence issues for police recruits
at the police academy. Currently the domestic violence training for new recruits is
two hours. The Subcommittee agrees it is inadequate and should be increased to 16-
20 hours.

7. Establish a statewide statistical data collection system for incidents of domestic
violence reported to police departments. Included in the data collection should be
the numbers of domestic violence calls, arrests, incident reports, and citations.

8. Establish a statewide statistical data collection system for the offices of the
prosecuting attorney, both county and municipal. This would provide a monitoring
system for the "rigorous prosecution" of domestic violence cases.

9. Review the Domestic Violence Prevention Act in order to study and correct problem
areas in the legislation.

For the Office of the Administrator for the Courts/Court Administrators.

Develop standardized forms for protection orders to be used statewide. Analyze
whether it is legally possible to use one form for all three civil orders: protection
orders; restraining orders; and anti-harassment orders.

For the Washington Association of Prosecuting Attorneys/Prosecuting Attorneys:

1. Implement a study to determine whether or not prosecutors are doing the following
and documenting the results:
a. Notifying victims of filing decisions within five days of receiving a domestic
violence police report; and
b. Vigorously prosecuting domestnc violence cases regardless of pending dxvorce
cases.
2. Assist in developing filing standards on domestic violence cases, both felony and
misdemeanor.
3. Develop training material on the technical aspects of prosecuting domestic violence:
cases. ‘
4, Work with individual prosecutor’s offices to provide education to prosecutors about:
a. The dynamics of domestic violence;
b. The impact on children; and
c. The need for sensitivity in handling domestic violence victims/cases.
5. Vigorously prosecute violations of protection orders.
For Police:
1. Establish procedures that provide for swift service of protection orders and establish

service as a high priority within the department.

2. Increase police training on domestic violence.
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RAPE - FINDINGS

The Subcommittee found that while improvements have been made in the handling
of rape cases in the last 15 years, problems still exist. Rape victims are still afraid to report
to the criminal justice system because they fear they will be disbelieved or viewed as
responsible for their own victimization. Victims fear the pre-trial and trial questioning by
police and attorneys. ‘

Victims who do make reports to the police are often discouraged by the refusal of
police to pursue the case or the failure of prosecutors to file charges. Even when charges are
filed, repeated continuances of trial date and poor communication between victims and
prosecutors leave victims feeling unsupported. The majqrity of Sexual Assault Service
Providers who were surveyed responded that victims are questioned about their prior sexual
experiences pre-trial and more than a third reported such questioning during trial. Service
providers reported that rape victims fail to follow through on complaints because of their
treatment by the criminal justice system. |

Though acquaintance rapes constitute the majority of rapes, handling of these cases
by judges and prosecutors indicates a lack of understanding of the dynamics and effects of
this crime. Service providers indicated that prosecutors are reluctant to file acquaintance
rape cases because those cases tend to be "losers". Thirty-seven percent of the judges and
more than two-thirds of the lawyer survey.respondents indicated that shorter sentences are
at least sometimes given in acquaintance rape cases.

Sexual Assault Service Providers also indicated that the courts are inconsistent in
sentencing defendants and soAm_etimes impose only treatment requirements with no
accompanying jail sentence. One director of a sexual assault center £estif ied:

. Stiffer sentences should be [imposed] on convicted rapists.

The victim feels it is scarcely worthwhile when the rapists
escapes with a slap on the wrist.
Rape victims are not always treated with respect and sensitivity. While 74 percent

of the judges responded that they have an understanding of the dynamics and impact of
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sexual assault, only 12.5 percent of the service providers say that judges are usually so

enlightened.

RAPE - RECOMMENDATIONS
For Judges:

Provide education for judges about:

a. The substantial current data regarding the nature of the crime of rape, the
psychology of offenders, the prevalence and seriousness of acquaintance rape
and the long-term psychological injury to rape victims; and

b. The difference between vigorous cross-examination that protects the
defendant’s rights and questioning that includes improper sex stereotyping
and harassment of the victim.

For Prosecuting Attorneys:.

1. Provide education for deputy prosecutors about the substantial current data regarding

‘ the nature of the crime of rape, the psychology of offenders, the prevalence and

seriousness of acquaintance rape and the long-term psychological injury to rape
victims.

2. Establish specialized prosecution units that permit rape victims to deal with only one
deputy prosecutor through all stages of the proceeding and which emphasize
communication between victims and prosecutors.

3. Ensure that acquaintance rape cases are treated with the same seriousness as stranger
rape cases.

4, Oppose continuances in rape cases unless there is compelling necessity for such
continuance.

For Police.

1. Establish- specialized units to deal with sex offenses.

2. Provide education for police officers about the nature of the crime of rape, the

psychology of offenders, the prevalence and seriousness of acquaintance rape and the
immediate and long-term psychological injury to rape victims.

3. Ensure that acquaintance rape complaints are treated with the same seriousness as
complaints of stranger rape.
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OBJECTIVES

The Subcommittee on the Consequences of Divorce studied gender bias as it relates
to ecohoinic and child custody decisions during divorce. Their concerns included whether
women and children were economically disadvantaged pqst-dissolution because of inadequate
maintenance, property division, and child support awards and whether there was gendér bias

against fathers in child custody decisions.

RESEARCH METHODOLOGY

The Subcommittee reviewed national and state data on the economic status of women
and children, maintenance and child support awards, and custody decisions. The)" conducted
a case file study of 700 dissolutions finalized in 11 Washington counties during a three month
period, September - November 1987, which provided limited data on maintenance, child
support awards and custody decisions. Subcommittee members attended the public hearings
and reviewed the oral and written testimony submitted to the Task Force. In addition, the
Subcommittee included 34 questions on fairness and gender bias in family law-issues in the

Task Force surveys of Washington State judges and lawyers.

FINDINGS

The Subcommittee’s study indicates the existence of strong cultural traditions tending
to minimize the role of women as economic producers and to minimize the role of men as
fathers. Women may not always be treated fairly in economic decisions and men may not
receive equal consideration in custody decisions. The Subcommittee discovered thét data on
the consequences of divorce in Washington ﬁas not been uniformly recorded. The
Subcommittee’s key findings regarding property division, maintenance, child support, child

custody, and legal assistance are followed by its recommendations.
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PROPERTY DIVISION

It is apparent from public testimony that women feel aggrieved in property division
during divorce. They claim husbands often have superior knowledge of f amily finances and
may be in a position to hide assets. Wives fault the courts for failure to recognize the
opportunity cost of homemaking and how long the difference in economic circumstances
between the parties will prevail after divorce. Bécause of inadequate maintenance and
income, women are often forced to sell the property they receive.

Judges and lawyer survey respondents reported that they were aware of situations i;l
which women conceded property to avoid child custody battles. Such compromising may
have significant long-term economic impact on the female headed household. |

The committee concluded that the area of property division is deserving of future

case study to test the gender bias issues raised.

MAINTENANCE

Gender bias was indicated in maintenance awards. Maintenance awards, if ordered,
are of limited duration and generally only available to women of very long-term marriages.
In the Washington dissolution case study, for example, only 10 percent of the wives were
awarded maintenance and the average duration of the awards was 2.6 years. Maintenance
awards are primarily transitional or rehabilitative in nature. Limited maintenance awards of
two to four years to allow a woman to complete a higher education or training program
indicate that the courts are not sensitive to the economic realities facing women, particularly
those who are still raising children or are reentering the job market after long-term
marriages.

" The Subcommittee conciuded that maintenance does not adequately address inequities
in spouses’ post-dissolution earning capacity due to lost economic or career opportunities.
The law does not explicitly recognize that maintenance should address disparities in post- |
divorce income caused by unequal earning power. The term "rehabilitative” maintenance,

with its negative connotation, should be replaced by "compensatory” maintenance.
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Public testimony raised the issues of the lack of low cost legal assistance for men and
women; problems with military pensions; and the inequality of the clause terminating
maintenance after remarriage. Subsequent remarriage should be irrelevant except as an
occasion to reconsider the relative standard of living of the parties and make adjustments as

may be indicated.

CHILD CUSTODY

Custody and visitation concerns were voiced by fathers and mothers at the public
hearings. Fathers testified that they are not gi;ren equal consideration in custody
determinations and their visitation rights are not enforced. Mothers perceived that judiéial
personnel did not give sufficient attention to the issues of domestic violence and allegations
of child sexual abuse in custody and visitation determinations.

Judicial and lawyer survey respondents indicate a perception of bias in favor of
maternal custody even in those cases in which fathers have been equally involved in attending
to theix; children’s needs. Fathers are less likely to receive custody of children under the age
of five.

Since the most important factor in determining custody is which spouse is the primary
caretaker of the children when the marriage was intact, for those couples who continue to
structure their relationships so the mother is the primary caretaker, custody trends will
continue to reflect that pattern. The Subcommittee believes that child custody decisions may
be impacted by stereotypical thinking about traditional family roles and recommends that
judges and lawyers conscientiously assess each family situation presented in the light of the
factors required by the 1988 Paretiting Act, without assumptions based solely on gender.

‘Serious consideration must be given to the perception expressed that mothers’
allegations of child sexual abuse are not believed or treated seriously. Testimony from
litigants, lawyers, and exf)ert witnesses indicate that mothers’ testimony is given less credence

by the court.
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CHILD SUPPORT

Inadequate child support orders and lack of enforcement of those orders reinforce the
cycle of poverty for women and children after divorce. Although cofnplete data were not
available in all records reviewed during the dissolution case study, indications are that the
average monthly child support award in Washingtdn, $198, is below the national average,
$218.

) Enforcement_ of child support orders has been a continuing problem. Ninety-fbur
percent of the lawyers’ survey respondents answered that judges never or only occasionally
jail respondents for failure to pay child support. ‘

An issue of particular concern is the fact that mothers barter child support in order
to avoid child custody disputes. Mofe than half of the lawyers said they had represented
mothers who agreed to less child support than the father’s income called for in exchange for
the father’s agreement not to contest custody. Almost half of the judges responded that théy
were aware of situations in which mothers concede more than half the property to avoid a
custody dispute.

Washington recently instituted new policies regarding child support and enforcement
following reports of the Child Support Guidelines Commission and the Executive Task Force
on Support Enforcement. The effectiveness of these changes and the impact on women and

children should be evaluated in the future.

.LEGAL ASSISTANCE

Testimony indicated that affordable legal assistance is not available for men or women
in family law matters. Speakers throughout the state testified that it was their belief that
women, in particular, were being denied equal access to the legal system because they lacked
money to pay attorneys’ fees. Other testimony pointed to a need for developing‘altemativé

methods for resolving marital disputes.
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RECOMMENDATIONS

For Judges:

1. The Superior Court Judges® Association and the Legislature should jointly study
maintenance and property division to recommend changes which will achieve greater
economic equality among family members following dissolution.

2. The Superior Court Judges shbuld consider whether maintenance guidelines or a
maintenance schedule should be developed, and if so, develop one for use by the trial
courts statewide.

3. Judges should require and enforce dissolution decrees to explicitly address the
following:

a. Security for the child support obligation, such as maintenance of life insurance
with a particular named beneficiary;

b. The responsibility for maintaining medical insurance on behalf of the
children, as required by statute;

c. The responsibility for educational support of children beyond high school; and

d. A specific provision for the allocation of employment related day-care
expenses between the parents, as required by statute.

4, Develop education programs for judges in the area of custody, to reinforce the
concept of addressing each case on its merits, avoiding percentage goals and
presumptions, and recognizing the diversity of the families who present themselves.
Both judges and lawyers should conscientiously assess each family situation presented
in the light of the factors required by the Parenting Act, without assumptions based
solely on gender.

For the Legislature:

1. Enact legislation which makes the issue of a spouse’s earning capacity a specific
statutory factor in awarding maintenance or property division. ’

2. Consider replacing the: term ‘"rehabilitative” maintenance, with its negative
connotation, with "compensatory" maintenance, reflecting the importance of
evaluating the respective standard of living each party will experience after divorce
in light of the contributions each has made to the marriage, whether financial or
otherwise.

3. Reevaluate that portion of RCW 26.09.170 which automatically terminates
maintenance upon the remarriage of the party receiving maintenance.

4, Amend RCW 26.18.010 et seq. (or ch. 26.18 RCW) to authorize mandatory wage
assignments for maintenance payments to the same extent as is currently provided for
child support obligations.

5. Immediately address the need for reasonably affordable quality day-care for working

parents. Consider incentives for public and private sector employer sponsored day-
care facilities.
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6. Consider alternative dispute resolution methods for addressing marital dissolutions in
appropriate cases.

7. * Review the issue of divided military benefits and the McCarty decision to determine
if case law adequately addresses the problem or if additional legislative action is
necessary.

8. The Superior Court Judges’ Association and the Legislature should jointly

study maintenance and property division to recommend changes which \yill
achieve greater economic equality among family members following
dissolution.

For the Washington State Bar Association:

1. Develop continuing education programs on the effects of gender stereotyping in
family law matters and the need for lawyers to provide adequate economic data and
expert witnesses to the judges in marital dissolution cases.

2. Develop more programs for free or low cost counsel and use of expert witnesses in
family law areas.

For Judges, the Legislature, County Government, and Bar Associations:

Address the barriers to court access which may significantly bar meaningful and
equal participation by litigants, including:

The lack of adequate legal assistance in family law matters;

The high cost of attorney fees;

The lack of alternative methods for addressing marital dissolutions;

The lack of child care at courthouses; and

Transportation difficulties for litigants in getting to the county courthouse.

saoop

For The Gender and Justice Implementation Committee:

1. . Work with the Board for Trial Court Education and the Bar to develop and provide
further education for judges and lawyers about the economic consequences for
families following dissolution.

2. Develop a standard economic data form for inclusion in all dissolution decrees which
the Supreme Court should require be filed by adoption of court rule.

3. Implement a prospective study of contested dissolution cases which will gather data
on property division which could not be done in the retrospective dissolution case
study.

4, Study and make recommendations for the court’s use of contempt powers to enforce

family law decrees.

5. Review the effects of the Parenting Act on maintenance and child support awards.
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F OTHER CIVIL LITIGATION

OBJECTIVE

The Subcommittee on the Economic Conseduences of Other Civil Litigation limited
the scope of its initial research to topics that did not involve issues related to divofce or
violence against women. The Subcommittee decided to review wrongful death, loss of
consortium, and attorneys’ fees awarded by the courts pursuant to the Washington Law
Against Discrimination (RCW 49.60) to determine whether gender bias has influenced the

outcome of cases and the awarding of attorney fees.

RESEARCH METHODOLOGY

The subcommittee reviewed Jury Verdicts Northwest, Washington Arbitration Reports,
Superior Court Management Information System (SCOMIS) computer-generated reports, and
individual court case files, where necessary, for wrongful death, loss of consortium, anc}
discrimination case verdicts from 1984 - 1987. Some attorneys who handled these cases were
also interviewed. In addition, the subcommittee prepared questions related to these three
issues for inclusion in surveys of the Bench and Bar. At least one member of the
Subcommittee attended each public hearing to record any testimony addressing the

Subcommittee’s three issues.

FINDINGS

Without a much more comprehensive study, definitive answers regarding gender bias
in the case outcome of wrongful death and loss of consortium cases and in attorney fee
awards are impossible. What the Subcommittee has attempted to do is identify problem areas,
perceptions of litigants, advocates and judges, and, where possible, suggestions for solutions

or further study.
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WRONGFUL DEATH

Case studies on wrongful death awards suggest that survivors of males receive higher
verdict awards than survivors of females but gender can not be identified as the chief
determinant for those awards. Seventy-two percent of the lawyer survey respondents
indicated that larger wrongful death awards are received by survivors of deceased men than
deceased women. Both lawyers and judges indicated that wrongful death verdict awards are
higher for employed persons than for homemakers, male or female.

Analysis of wrongful death cases for indications of gender bias is complicated by
other variables such as. the age, employment, and earﬁing potential of the decedent, and the
relationship of the decedent to the plaintiff. While objective data does not prove that there
is demonstrable gender bias in wrongful death awards, .neither can the Subcommittee

conclude that gender bias does not exist in these cases without further in-depth study.

LOSS OF CONSORTIUM

~ Case studies regarding loss of consortium were similarly inconclusive. Jury awards
in the period from 1984-87 show a slight average disparity in favor of male claimants.
Arbitration awards show a slightly larger disparity in favor of female claimants. A review
of the data provides no eésy answers as to what role, if any, gender bias plays in the
differences in awards to male and female claimants. The single significant conclusion that
may be reached is that lawyers, as a group, are not sufficiently mindful of the changes in the
law affected by Lundgren v. Whitney's, Inc., 94 Wn.2d 91, 614 P.2d 1272 (1980), and its

progeny, in terms of the availability of a claim for loss of consortium for female plaintiffs.

ATTORNEY FEES

The Washington Law Against Discrimination (RCW 49.60) provides that successful
litigants may apply to the court for an award of "reasonable" attorneys’ fees. Reasonable
attorneys’ fees are calculated by determining the reasonable amount of time required for the

case based on the complexity of the issues and multiplying the hours by the prevailing market
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rate for attorneys in the area where the judgment is rendered. The judge may consider
enhancing or reducing this basic amount.

The small number of discrimination cases (26 cases litigated from 1984-1987) and
limited lawyer and judges survey responses makes generalizations with respect to attorneys’
fee awards difficult. The requested amount of attorneys’ fees in discrimination cases and
the awarded fees do reflect broad judicial discretioﬁ. It is unclear, in the cases reviewed, if
reductions in fees were based on the gender of the plaintiff or attorney. Although noﬁe of
the attorneys interviewed felt the reductions were based on gender bias, in only two cases was
the amount requested by the attorney awarded, and only once was a multiplier given.
However, the broad discretion given to the trial judge regarding reduction and enhancemént

of the attorney fee is susceptible to gender bias.

RECOMMENDATIONS
For Judges and Attorneys

1. Include workshops at judicial conferences on discrimination cases and the public
policy reasons for awarding fees to alleviate some of the concerns, particularly of
practitioners in the field. Some discussion of the current costs of doing business,
overhead, and market rates would also be helpful. Use of multipliers should also be
discussed.

2. Consider using experts to provide insights on "reasonability." A court-appointed
expert could conduct informal market surveys on hourly rates based on experience
only and on number of hours typically expended on civil litigation of comparable
longevity and complexity. Such information could diminish the subjectivity and
resulting susceptibility to gender bias inherent in the discretionary fee-setting process.

For Court Administrators:.
Require that attorneys complete docket sheets describing the nature of the case, as
the federal courts and some superior courts do. All superior courts should request
such docket information, and include a specific category for discrimination, wrongful
- death, and loss of consortium cases. That information should then be recorded on
SCOMIS for easy retrieval.

For the Implementation Committee:

1. As more discrete information becomes available on the SCOMIS system, the
committee should review awards for wrongful death and loss of consortium.

2. As discrimination cases continue to be tried and fees awarded, further study should
be conducted.
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OBJECTIVE

The Cominittee on the Treatment of Lawyers, Litigants, Judges, ahd Court Personnel
reviewed the court system for the existence and effects of gender bias in the treatment ‘of
women in the courtroom environment. Their concerns included the professional acceptance
and credibility of women in the courts, the effect of gender biased treatment on case

outcome, and gender bias in employment practices and procedures.

METHODOLOGY

The Committee utilized five sources of information in compiling this report: a review
of reports from other state gender bias task forces and the American Bar Association’s
Commission on Women in the Profession, testimony from the public hearings,. fhe survey of
Washington lawyers, the survey of the Washington judiciary, and a review of personnel
policies and procedures in the Washington Courts. The surveys designed to measure lawyers’
and judges’ perceptions of gender bias in the courts provided the main sources of data for
this report. Parallel questions were asked of lawyers and judges so that responses could be
compared. More than 1,500 lawyers and 220 judges, commissioners, and magistrates

responded to the surveys.

FINDINGS

The Committee found that gender bias still exists in the Washington State Court
system as a result of cultural and societal influences. The bias tends to be more Sﬁbtle than
overt and is more a problem of individuals within the system than thé system as a whole.
Lawyers are more likely to engage in gender biased behavior in the courtroom than judges

or court personnel. Women more than men are subject to gender biased behavior and,
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therefore, are more aware of its existence. In custody cases, men appear to be detrimentally
impacted by their gender. For litigants and witnesses, the perceptions of credibility are
sometimes affected by their sex. Case outcome is at least occasionally affected by gender
biased conduct, 'yet judges, counsel or others intervene in only a minority of cases where
gender biased behavior occurs.

The Committee found that a significant numi)er of judges and lawyers perceived that
gendef bias does exist in the Washington State court system at least to some degree. More
than 70 percent of the lawyers and 60 percent of the judges perceived that gender
discrimination exists towards litigants, witnesses, and lawyers. Almost half of the judges and
54 percent of the lawyeré noted gender discrimination toward judges.

Survey results indicate'that some judges and attorneys do not treat women with the
same respect and dignity with which they treat men. The inappropriate use of first names,
terms of endearment, or compliments may undermine the confidence and credibility of
witnesses, attorneys, and clients. At least a quarter of attorney respondents had seen the
following behavior directed at women:

. Remarks or jokes demeaning to women were made, either in court or in chambers,
by judges and lawyers;

o Lawyers addressed female litigants/witnesses by first name when those of the opposite
gender were addressed by surnames;

. Female litigants/witnesses were addressed in familiar terms by judges and lawyers;

. Female litigants were regarded as less credible because of their gender by judges of
the opposite gender and lawyers of the opposite gender;

. Opposing counsel and. court personnel addressed female lawyers by first name when
lawyers of the opposite gender were addressed by surname;

. Judges and opposing counsel addressed female lawyers by familiar terms (e.g., "dear,"
"young lady,” "girls");

. Judges, lawyers and court personnel complimented female lawyers on their personal
appearance; _ ,

. Opposing counsel and court personnel asked female attorneys if they were lawyers,
when lawyers of the opposite gender were not asked;

. Women judges were addressed by first name by other judges and by lawyers;

. Affidavits of prejudice were used to disqualify a woman judge primarily because of
her gender.
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The Task Force asked attorneys and judges whether they thought that conduct such
as use of first names, familiar terms, compliments, sexual advances, demeaning remarks and
jokes;; or biases as to credibility had an effect on case outcome. Thirty-four percent of all
lawyer survey respondents, who had observed such conduct, thought that it did affect case
outcome. More than 50 percent of the female lawyers and almost that many of the female
. judge respondents reported that case outcome was ét least occasionally affected.

The Committee was concerned that only 19 percent of lawyer survey respondenis had
seen a judge intervene to correct gender biased behavior and only 20 percent of the judges
said they had ever intervened or seen others intervene. The harm of inappropriate behavior
is compounded when it is witnessed by jurists, counsel, or chers who do not take action to
correct the problem.

Most survey respondents acknowledged that the court system had a responsibility to
strive for fairness and commended the Task Force for their efforts to improve the system.
Some respondents noted that they had personally never witnessed the types of behavior
described in the survey but did not deny that those behaviors might exist. Some respondents,
however, thought gender bias did not exist or that it was justified when it occurréd.

The Committee worked with the Minority and Justice Task Force to initiate a study
of gender and minority bias in regards to court personnel. The first stage of the study was
a review of the existing personnel policies and procedures for equal opportunity, affirmative
action, and sexual harassment policies. The Committee found that not all Washington State
Courts had specific court personnel policies. Some courts operated under city or county
personnel policies, some had specific court policies, and some had no established policies.
The Committee agreed that all courts should develop a sexual harassment policy and establish
procedures for handling complaints of sexual harassment or gender bias.

The Minority and Justice Task Force anticipates implementing additional study of the
issues of gender and minority bias including a demographic survey of court personnel which
will identify the numbers, percentages, and positions of court employees by gender, race and

ethnic origin. The Minority and Justice report will be completed in 1990.
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RECOMMENDATIONS

For the Supreme Court.

1. Issue a declaration that gender-biased conduct by the bench, bar, or court personnel
is unprofessional and should be corrected.

2. Develop a procedure for reporting and taking action on complaints of gender bias by
judges. :

3. Modify the Code of Judicial Conduct to specify that judges must refrain from gender

biased behavior and have an obligation to intervene and correct any biased behavior,
whether based on gender, race, or creed.

4, Review the Code of Judicial Conduct and place greater restrictions upon judicial
memberships in service and social organizations which discriminate on the basis of
gender. :

For Judges:

1. Monitor behavior in the courtroom and intervene to correct gender biased conduct
against lawyers, litigants/witnesses, and other judges.

2. Participate in periodic refresher courses on the need for awareness of and avoidance
of gender biased behavior.

3. Ensure that all judicial officers, including pro-tem judges, commissioners, and
magistrates, are aware of the existence and effects of gender bias in the courts.

4, Continue funding through the Board for Trial Court Education for the
implementation of judicial education specifically relating to issues of gender bias in
the courts.

For the Legislature:

Amend RCW 4.12.040 et seq. to prohibit the use of affidavits of prejudice based upon
considerations of a judge’s race, creed, or gender.

For the Washington State Bar Association:
1. Develop and conduct regular education programs for attorneys on the existence and
effects of gender biased behavior in the courtroom.

2. Establish a procedure for reporting and taking action on complaints of gender bias
against judges and lawyers. ,
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3. Endorse changes in the Rules of Professional Conduct prohibiting the use of
affidavits of prejudice based upon considerations of the gender, race, or creed of the
judge.

4. Direct the Law School Liaison Committee to work with the Washington law schools
to include information about gender bias in the curriculum.

For All Law Schools in Washington State

Develop and include in the required curriculum instruction on the existence and
effects of gender bias in the courts and in the profession.

For the Office of the Administrator for the Courts:

1. Develop and conduct regular education programs for judicial officers and court
personnel on the existence and effects of gender biased behavior in the courtroom.
The development of a training videotape is highly recommended.

2. Direct all courts to review their equal opportunity and affirmative action programs
and implement a sexual harassment policy.

3. Ensure that all forms, correspondence, and revisions to codes of law employ gender-
neutral language.
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CONCLUSION

The Gender and Justice Task Force has concluded that gender bias is a societal
problem which does exist in the institutions and among the members of our society, including
the court system. Gender bias, whether deliberate or an unconscious manifestation of
cultural and traditional ways of thinking and acting~toward women and men, has influenced
judicial decision-making and has affected the fair treatment of women and men in the
Washington State Courts.

The Committee on the Status of Women as Litigants reported gender bias in'the
treatment of domestic violence and sexual assault victims and in decisions made in family law
matters, including the economic consequences of divorce for women and children and fathers’
rights in custody. Although data from the case studies of other civil litigation were
inconclusive, there were indications that gender bias concerns, particularly regarding the
award of attorney fees, require additional research. The study confirmed that, for the most
part, our laws are gender neutral but also indicated that some laws need clarification,
amplification, or stricter énforcement.

The Committee on the Treatment of Lawyers, Litigants, Judges, and Court Personnel -
discovered that lawyers and judges do not always treat female and male litigants, witnesses,
lawyers, and judges with the same respect in the courtroom. Women are afforded less
credibility than their male peers, and case outcome is sometimes affected by gender-biased
behaviors.

The Task Force also found that a significant effort has already been undertaken to
educate the judiciary about the éxistence and effects of gender bias in the courts. Recent
judicial seminars and workshops have included courses on domestic violence and the battered
woman’s syndrome, the economic impact of divorce on women and children, and the effects
of gender bias on judicial decision making. The Task Force commends these efforts and

encourages continuing education for all judicial officers and legal professionals.
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The Task Force believes that eliminating gender bias from the courts must become
a priority for the Bench, the Bar, and the Legislature. Change can be implemented th‘rough
education, attitude awareness training, and a commitment to the highest standards of fairness.
To achieve that end, the Task Force has proposed 75 recommenda'tions for education,
evaluation, and action. Institutionalizing and implementing these recommendations will be
the task of the Gender and Justice Implementation’ Committee. With the support of the
Supreme Court, the Legislature, and the Washington State Bar Association the legal
community will be sensitized to the issues of gender bias in the courts and our court systém

will exemplify the highest standards of fairness for men and for women.
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The Report of the Washington State Task Force on Gender and Justice in the Courts
is the culmination of 20 months of study undertaken at the direction of the Washington State
Legislature and under the auspices of the Washington State Supreme Court. The 1987
Legislature mandated that measures be initiated to prevent gender and minority bias in the
courts. Such measures were to include a study of the status of women and minorities as
litigants, attorneys, judges, and court employees; recommendations for implementing reforms;
and attitude awareness training for judges and legal professionals.

The Washington State Supreme Court established two task forces, the Gender and
Justice and the Minority and Justice, to review the court system for bias. This summary
presents the Gender and Justice Task Force’s assessment of the extent and consequences of

gender bias in the Washington State Courts together with its recommendations for reforms.

WHAT IS GENDER BIAS IN THE COURTS?

Bias is any action or attitude that interferes with impartial judgement. Gender bias
exists when decisions are made or actions are taken based on preconceived notions about
the nature, roles, and abilities of men and women rather than upon evaluation of each
individual situation. Gender bias also is evident in society’s perception of the value of
women’s and men’s work, and the myths and misconceptions about the social and economic
realities of women’s and men’s lives. Gender bias can be reflected in individual actions as
well as in cultural traditions and institutional practices.

Examples of gender bias in the courts include the attitude that domestic violence is
a family matter, éustody decisions that assume all mothers are better child care givers than

fathers, and the belief that a female witness is less credible than a male witness. Gender
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bias is evident in the setting of short term "rehabilitative maintenance" for older women
after long-term marriages and ignoring the real costs of child care in setting child support
awards. Individual behaviors such as telling jokes that demean women and addressing women
in the courtroom by first name while addressing men by title and surname also reflect gender
bias. Gender bias, like racial, ethnic, age, handicap, or socioeconomic bias, negatively
impacts the fair treatment expected by all people in the court of law.

Since 1980, 27 states have initiated studies of gender bias in the courts. Task force
reports have documented that gender bias is a serious problem in the application of the law
and the treatment of women litigants, lawyers, judges, and court personnel. These task
forces noted that gender bias sometimes works against men, but most often and most
negatively impacts women.

In 1988, a resolution was passed at the Conference of Chief Justices and the
Conference of Court Administrators calling for the creation, in every state, of gender and
minority bias task forces. Their action signaled that gender bias has been recognized by the

highest level of the judiciary as a problem worthy of official investigation and reform.

THE TASK FORCE APPROACH

Supreme Court Chief Justice Vernon R. Pearson, 1987-1989, appointed Court of
Appeals Judge H. Joseph Coleman as chair and 33 members to the Washington State Task
Force on Gender and Justice in the Courts. The members include judges, legislators, lawyers,
law school professors, and representatives of law-related associations. The Task Force
accepted the responsibility of studying the court system for the existence and/or extent of
gender bias toward women and men in decision-making and in courtroom interaction. Their
goals were to identify the problem areas, patterns, and trends of gender bias and to make
recommendations for education and reform. The Task Force was not able to investigate
individual cases or concerns but considered all testimony as relevant to the perceptions of

gender bias in the courts.
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Since time and resources precluded full examination of all aspects of the Washington
court system, the Task Force limited its focus and worked in three main committees. These
committees designed and implemented research projects, analyzed the results, and wrote the

final report:

(1) The Committee on the Status of Litigants divided into three subcommittees
to study the impact of gender bias on litigants:

a. The Subcommittee on the Consequences of Violence examined the court’s

treatment of domestic violence and adult rape victims and the effectiveness of current

statutes.

b. The Subcommittee on the Consequences of Divorce studied family law issues

including divorce, maintenance, property division, child custody, and child support.

c. h m i nsequen f Other Civil Litigation

reviewed loss of consortium and wrongful death cases, as well as attorney fee awards

in discrimination cases.

(2) Th mmi n the Treatment of Law Litigants, Judges and Court
Personnel studied the courtroom environment including: the courtroom treatment of litigants
and legal brof essionals; the credibility of women in the courtroom; the acceptance of women
in the legal and judicial communities; and court personnel practices and procedures.

3) The Executive Committee comprised of the Task Force, committee and
subcommittee chairs, two appointed members, and the project director coordinated the Task

Force work.

RESEARCH METHODOLOGY

The Task Force resolved to gather information from a broad spectrum of persons
involved with the courts. Research specialists worked with the committees to develop and
conduct five surveys of the perceptions and exper'iences of judges, lawyers, and social service
personnel (including the directors of domestic violence and sexual assault agencies) regarding

gender bias in substantive law decisions and in courtroom interaction. The Task Force
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sponsored seven public hearings and received written and oral testimony from almost 200
citizens. Subcommittees conducted substantive case research on 700 dissolution cases
finalized in 1987, and wrongful death, loss of consortium and discrimination cases tried from
1984 to 1987. In addition the Task Force reviewed relevant state and national data
concerning issues relating to gender bias in the courts.

More than 2,000 individuals - judges, lawyers, litigants, service providers, and other
concerned citizens - contributed to this report by testifying ata public hearing, submitting
written material, responding to a survey, or communicating directly with Task Force

members about their experiences and perceptions of gender bias in the courts.

FINDINGS AND RECOMMENDATIONS

The Gender and Justice Task Force found that gender bias does éxist in our culture
and is reflected in the Washington State Courts. Survey data, case studies, and testimony
from litigants, lawyers, and judges indicate that gender discrimination exists and can
negatively impact judicial decision making and affect the outcome of litigation. Task Force
committees reported continuing gender-related problems in the areas of domestic violence,
sexual assault, and divorce, and the potential for gender bias in other civil litigation. The
Task Force found that women face continuing problems of credibility in the courtroom and
women, as litigants, lawyers, and judges, are not always treated with respect. Gender bias
and gender stereotypes affect men in custody and visitation considerations. Although for the
most part the laws are gender neutral, the Task Force found that some laws need clarification
or amplification. The specific findings and recommendations are summarized by committee
in the following sections.

The Task Force agreed that eliminating gender bias from the courts must become a
priority for judges and legal professionals. To that end, the Task Force’s first
recommendation is that all members of the Washington judiciary and legal profession read

this report with the intention of improving the system as a whole.
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The Task Force believes that an imblementation committee must be established and
recommends the following:

To the Supreme Court.

Establish a Gender and Justice Implementation Committee composed of judicial,

legislative, legal, and lay persons to monitor, encourage, and evaluate efforts to

implement the Gender and Justice Task Force recommendations.

To the Legislature:
Continue to fund the Gender and Justice Implementation Committee composed of
judicial, legislative, legal, and lay persons to monitor, encourage, and evaluate efforts

to implement the Gender and Justice Task Force recommendations.

To the Office of the Administrator for the Courts:
Provide staff to continue to work with the Gender and Justice Task Force

Implementation Committee.
The Task Force urges the Judiciary, the Legislature and the Washington State Bar

Association to support efforts to implement the recommendations in this report and to

eliminate gender bias from the courts.
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OBJECTIVES

The Subcommittee on the Consequences of Violence examined the judicial system’s
response to two categories of violence against women: domestic violence and adult rape. The
Subcommittee wished to examine whether or not gender bias was evident in the

implementation of domestic violence and sexual assault laws and in the treatment of victims.

METHODOLOGY

The Subcommittee relied on five sources of data to develop its findings and
recommendations: the public hearings; the Domestic Violence Service Providers’ Survey; the
Sexual Assault Service Providers’ Survey; the Judicial Survey on Domestic Violence and Rape;
and the Lawyers’ Survey. Many of the same questions were asked of judges and service
providers to allow the Subcommittee to examine the experiences and perceptions of both

groups on the same issues.

FINDINGS AND RECOMMENDATIONS

The Subcommittee found that, while much progress has been made in the last 15
years, gender bias still operates in the judicial system’s handling of domestic violence and
rape cases. The findings and recommendations for each of these areas will be presented

separately.

DOMESTIC VIOLENCE - FINDINGS

In the area of domestic violence, the Task Force discovered problems in the treatment
of victims, in the interpretation and application of the laws which affect victims, and in
some aspects of the laws themselves. The substantial impact of domestic violence on our

society and in the courts is evidenced by the sheer number of filings and hearings. In 1988,
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more than 10,000 domestic violence petitions were filed resulting in 6,000 hearings in
Washington’s Superior Courts and almost 3,500 hearings in District Courts. In addition,
respondents to the Domestic Violence Service Providers Survey indicated that more than
half of the victims seen by their agencies never or rarely use the court system.

Judges and domestic violence service providers who communicated with the Task
Force indicated that the existing laws do provide a framework for handling domestic violence
cases. However, that framework needs additional support in strengthening some aspects of
the law, additional funding to adequately implement the law, and increased education for the
personnel who come in contact with victims.

Domestic violence is a complex problem which requires trained support personnel and
advocates to work with victims as well as education and sensitivity training for all personnel
who come in contact with victims. Judges indicated the need for additional training for law
enforcement and court personnel, and attorneys. Service providers reported that court clerks,
commissioners, and judges need additional training to understand the dynamics of domestic
violence and more sensitivity to the circumstances of the victim and the batterer.

Both judges and service providers noted that changes are required to improve the
process for obtaining and enforcing protection orders. Victims often have difficulty
completing the paperwork required to petition for protection orders and do not have access
to legal counsel. The courts need additional trained personnel to work with victims.

Survey respondents indicated that prosecution of dome;stic violence cases and
enforcement of the protection orders are not always given serious attention. Judges and
service providers agreed that affordable treatment or counseling services for victims and
batterers is not available; treatment, when ordered as a condition of pre-trial release or
sentencing, is not adequately supervised; and jail sanctions are seldom imposed for violations.

Finally, many respondents criticized the Legislature for failure to provide funds to
properly implement the Domestic Violence Prevention Act. Lack of treatment programs
and follow-up monitoring for batterers were other funding issues. One judicial survey

respondent summarized these concerns in the following statement:
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... there was no legislative recognition or funding for the fiscal impact of the
domestic violence act -- we need community treatment centers, additional
funds for police agencies to serve and arrest domestic violence offenders;
court and clerk personnel training; and assistants to help handle the case
volume. Statewide we have seen over 5,000 new cases yearly as a result of the
RCW 26.50 and no additional resources. The Legislature needs to address this
as a priority.

DOMESTIC VIOLENCE - RECOMMENDATIONS

For Judges:
1. Increase continuing education to judges and court personnel at all court levels about:
a. The dynamics of domestic violence;
b. The impact on children;
c. The need for protective orders in divorce cases; and
d. The need for sensitivity when handling domestic violence victims/cases.
2. Order probation supervision to monitor compliance when sentencing the defendant

to a domestic violence treatment program. Request increase in the number of
probation officers, if necessary, to accomplish this goal.

3. Avoid the issuance of mutual protection orders when respondent has not requested
* protection and/or when not warranted by the facts of the case.

4. Consider using jail as a sanction for violations of domestic violence protection orders.

For the Legislature:

1. Establish a state commission or task force on domestic violence to implement this

Subcommittee’s recommendations and other matters pertaining to domestic violence.

2. Increase funding to the courts for advocates to assist and educate victims of domestic
violence both in the civil court process and in the criminal court. Develop resource
material for victims of domestic violence that would:

a. Encourage the use of the court system in an effort to prevent the violence;
and
b. Educate victims about the Criminal Justice System and the protection order

process. The materials could be used in shelters statewide.

3. Increase the level of support for shelters throughout the state. Currently the state
divides $537,000 among 37 shelters and safe homes statewide. Establish shelters in
jurisdictions lacking such service for victims and their children.

4, Legislate funds to support treatment programs for batterers.

S. Enact laws prohibiting the granting of a gun permit to an individual convicted of a
domestic violence crime, either misdemeanor or felony.
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Legislate and fund increased training on domestic violence issues for police recruits
at the police academy. Currently the domestic violence training for new recruits is
two hours. The Subcommittee agrees it is inadequate and should be increased to 16-
20 hours.

Establish a statewide statistical data collection system for incidents of domestic
violence reported to police departments. Included in the data collection should be
the numbers of domestic violence calls, arrests, incident reports, and citations.

Establish a statewide statistical data collection system for the offices of the
prosecuting attomey, both county and municipal. This would provide a monitoring
system for the "rigorous prosecution” of domestic violence cases.

Review the Domestic Violence Prevention Act in order to study and correct problem
areas in the legislation.

For the Office of the Administrator for the Courts/Court Administrators:

Develop standardized forms for protection orders to be used statewide. Analyze
whether it is legally possible to use one form for all three civil orders: protection
orders; restraining orders; and anti-harassment orders.

For the Washington Association of Prosecuting Attorneys/Prosecuting Attorneys:

1. Implement a study to determine whether or not prosecutors are doing the following
and documenting the results:
a. Notifying victims of filing decisions within five days of receiving a domestic

~ violence police report; and
b. Vigorously prosecuting domestic violence cases regardless of pending divorce
cases.

2. Assist in developing filing standards on domestic violence cases, both felony and
misdemeanor.

3. Develop training material on the technical aspects of prosecuting domestic violence
cases.

4. Work with individual prosecutor’s offices to provide education to prosecutors about:
a. The dynamics of domestic violence;
b. The impact on children; and
c. The need for sensitivity in handling domestic violence victims/cases.

5. Vigorously prosecute violations of protection orders.

For Police:

1. Establish procedures that provide for swift service of protection orders and establish
service as a high priority within the department.

2. Increase police training on-domestic violence.
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RAPE - FINDINGS

The Subcommittee found that while improvements have been made in the handling
of rape cases in the last 15 years, problems still exist. Rape victims are still afraid to report
to the criminal justice system because they fear they will be disbelieved or viewed as
responsible for their own victimization. Victims fear the pre-trial and trial questioning by
police and attorneys.

Victims who do make reports to the police are often discouraged by the refusal of
police to pursue the case or the failure of prosecutors to file charges. Even when charges
are filed, repeated continuances of trial date and poor communication between victims and
prosecutors leave victims feeling unsupported. The majority of Sexual Assault Service
Providers who were surveyed responded that victims are questioned about their prior sexual
experiences pre-trial and more than a third reported such questioning during trial. Service
providers reported that rape victims fail to follow through on complaints because of their
treatment by the criminal justice system.

Though acquaintance rapes constitute the majority of rapes, handling of these cases
by judges and prosecutors indicates a lack of understanding of the dynamics and effects of
this crime. Service providers indicated that prosecutors are reluctant to file acquaintance
rape cases because those cases tend to be "losers". Thirty-seven percent of the judges and
more than two-thirds of the lawyer survey respondents indicated that shorter sentences are
at least sometimes given in acquaintance rape cases.

Sexual Assault Service Providers also indicated that the courts are inconsistent in
sentencing defendants and sometimes impose only treatment requirements with no
accompanying jail sentence. One director of a sexual assault center testified:

. Stiffer sentences should be [imposed] on convicted rapists.

The victim feels it is scarcely worthwhile when the rapists
escapes with a slap on the wrist.
Rape victims are not always treated with respect and sensitivity. While 74 percent

of the judges responded that they have an understanding of the dynamics and impact of
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sexual assault, only 12.5 percent of the service providers say that judges are usually so

enlightened.

RAPE - RECOMMENDATIONS

For Judges:.

Provide education for judges about:

a. The substantial current data regarding the nature of the crime of rape, the
psychology of offenders, the prevalence and seriousness of acquaintance rape
and the long-term psychological injury to rape victims; and

b. The difference between vigorous cross-examination that protects the
defendant’s rights and questioning that includes improper sex stereotyping
and harassment of the victim.

For Prosecuting Attorneys:.

1. Provide education for deputy prosecutors about the substantial current data regarding
the nature of the crime of rape, the psychology of offenders, the prevalence and
seriousness of acquaintance rape and the long-term psychological injury to rape
victims.

2. Establish specialized prosecution units that permit rape victims to deal with only one
deputy prosecutor through all stages of the proceeding and which emphasize
communication between victims and prosecutors.

3. Ensure that acquaintance rape cases are treated with the same seriousness as stranger
rape cases. '

4. Oppose continuances in rape cases unless there is compelling necessity for such
continuance.

For Police.

1. Establish specialized units to deal with sex offenses.

2. Provide education for police officers about the nature of the crime of rape, the

psychology of offenders, the prevalence and seriousness of acquaintance rape and the
immediate and long-term psychological injury to rape victims.

3. Ensure that acquaintance rape complaints are treated with the same seriousness as
complaints of stranger rape.
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OBJECTIVES

The Subcommittee on the Consequences of Divorce studied gender bias as it relates
to economic and child custody decisions during divorce. Their concerns included whether
women and children were economically disadvantaged post-dissolution because of inadequate
maintenance, property division, and child support awards and whether there was gender bias

against fathers in child custody decisions.

RESEARCH METHODOLOGY

The Subcommittee reviewed national and state data on the economic status of women
and children, maintenance and child support awards, and custody decisions. They conducted
a case file study of 700 dissolutions finalized in 11 Washington counties during a three month
period, September - November 1987, which provided limited data on maintenance, child
support awards and custody decisions. Subcommittee members attended the public hearings
and reviewed the oral and written testimony submitted to the Task Force. In addition, the
Subcommittee included 34 questions on fairness and gender bias in family law issues in the

Task Force surveys of Washington State judges and lawyers.

FINDINGS

The Subcommittee’s study indicates the existence of strong cultural traditions tending
to minimize the role of women as economic producers and to minimize the role of men as
fathers. Women may not always be treated fairly in economic decisions and men may not
receive equal consideration in custody decisions. The Subcommittee discovered that data
on the consequences of divorce in Washington has not been uniformly recorded. The
Subcommittee’s key findings in regards to property division, maintenance, child support,

child custody, and legal assistance are followed by its recommendations.
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PROPERTY DIVISION

It is apparent from public testimony that women feel aggrieved in property division
during divorce. They claim husbands often have superior knowledge of family finances
and may be in a position to hide assets. Wives fault the courts for failure to recognize the
opportunity cost of homemaking and how long the difference in economic circumstances
between the parties will prevail after divorce. Because of inadequate maintenance and
income, women are often forced to sell the property they receive.

Judges and lawyer survey respondents reported that they were aware of situations in
which women conceded property to avoid child custody battles. Such compromising may
have significant long-term economic impact on the female headed household.

The committee concluded that the area of property division is deserving of future

case study to test the gender bias issues raised.

MAINTENANCE

Gender bias was indicated in maintenance awards. Maintenance awards, if ordered,
are of limited duration and generally only available to women of very long-term marriages.
In the Washington dissolution case study, for example, only 10 percent of the wives were
awarded maintenance and the average duration of the awards was 2.6 years. Maintenance
awards are primarily transitional or rehabilitative in nature. Limited maintenance awards of
two to four years to allow a woman to complete a higher education or training program
indicate that the courts are not sensitive to the economic realities facing women, particularly
those who are still raising children or are reentering the job market after long-term
marriages.

The Subcommittee concluded that maintenance does not adequately address inequities
in spouses’ post-dissolution earning capacity due to lost economic or career opportunities.
The law does not explicitly recognize that maintenance should address disparities in post-
divorce income caused by unequal earning power. The term "rehabilitative" maintenance,

with its negative connotation, should be replaced by "compensatory" maintenance.
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Public testimony raised the issues of the lack of low cost legal assistance for mén and
women; problems with military pensions; and the inequality of the clause terminating
maintenance after remarriage. Subsequent remarriage should be irrelevant except as an
occasion to reconsider the relative standard of living of the parties and make adjustments

as may be indicated.

CHILD CUSTODY

Custody and visitation concerns were voiced by fathers and mothers at the public
hearings. Fathers testified that they are not given equal consideration in custody
determinations and their visitation rights are not enforced. Mothers perceived that judicial
personnel did not give sufficient attention to the issues of domestic violence and allegations
of child sexual abuse in custody and visitation determinations.

Judicial and lawyer survey respondents indicate a perception of bias in favor of
maternal custody even in those cases in which fathers have been equally involved in attending
to their children’s needs. Fathers are less likely to receive custody of children under the age
of five.

Since the most important factor in determining custody is which spouse is the primary
caretaker of the children when the marriage was intact, for those couples who continue to
structure their relationships so the mother is the primary caretaker, custody trends will
continue to reflect that pattern. The Subcommittee believes that child custody decisions
may be impacted by stereotypical thinking about traditional family roles and recommends
that judges and lawyers conscientiously assess each family situation presented in the light
of the factors required by the 1988 Parenting Act, without assumptions based solely on
gender.

Serious consideration must be given to the perception expressed that mothers’
allegations of child sexual abuse are not believed or treated seriously. Testimony from
litigants, lawyers, and expert witnesses indicate that mothers’ testimony is given less credence

by the court.
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CHILD SUPPORT

Inadequate child support orders and lack of enforcement of those orders reinforce the
cycle of poverty for women and children after divorce. Although complete data were not
available in all records reviewed during the dissolution case study, indications are that the
average monthly child support award in Washington, $198, is below the national average,
$218. ‘

Enforcement of child support orders has been a continuing problem. Ninety-four
percent of the lawyers’ survey respondents answered that judges never or only occasionally
jail respondents for failure to pay child support.

An issue of particular concern is the fact that mothers barter child support in order
to avoid child custody disputes. More than half of the lawyers said they had represented
mothers who agreed to less child support than the father’s income called for in exchange
for the father’s agreement not to contest custody. Almost half of the judges responded that
they were aware of situations in which mothers concede more than half the property to avoid
a custody dispute.

Washington recently instituted new policies regarding child support and enforcement
following reports of the Child Support Guidelines Commission and the Executive Task Force
on Support Enforcement. The effectiveness of these changes and the impact on women and

children should be evaluated in the future.

LEGAL ASSISTANCE

Testimony indicated that affordable legal assistance is not available for men or women
in family law matters. Speakers throughout the state testified that it was their belief that
women, in particular, were being denied equal access to the legal system because they lacked
money to pay attorneys’ fees. Other testimony pointed to a need for developing alternative

methods for resolving marital disputes.
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RECOMMENDATIONS

For Judges:

1. The Superior Court Judges’ Association and the Legislature should jointly study
maintenance and property division to recommend changes which will achieve greater
economic equality among family members following dissolution.

2. The Superior Court Judges should consider whether maintenance guidelines or a
maintenance schedule should be developed, and if so, develop one for use by the trial
courts statewide.

3. Judges should require and enforce dissolution decrees to explicitly address the
following: N

a. Security for the child support obligation, such as maintenance of life insurance
with a particular named beneficiary;

b. The responsibility for maintaining medical insurance on behalf of the
children, as required by statute;

c. The responsibility for educational support of children beyond high school; and

d. A specific provision for the allocation of employment related day-care
expenses between the parents, as required by statute.

4, Develop education programs for judges in the area of custody, to reinforce the
concept of addressing each case on its merits, avoiding percentage goals and
presumptions, and recognizing the diversity of the families who present themselves.
Both judges and lawyers should conscientiously assess each family situation presented
in the light of the factors required by the Parenting Act, without assumptions based
solely on gender.

For the Legislature:

1. Enact legislation which makes the issue of a spouse’s earning capacity a specific
statutory factor in awarding maintenance or property division.

2. Consider replacing the term "rehabilitative” maintenance, with its negative
connotation, with "compensatory” maintenance, reflecting the importance of
evaluating the respective standard of living each party will experience after divorce
in light of the contributions each has made to the marriage, whether financial or
otherwise.

3. Reevaluate that portion of RCW 26.09.170 which automatically terminates
maintenance upon the remarriage of the party receiving maintenance. -

4, Amend RCW 26.18.010 et seq. (or ch. 26.18 RCW) to authorize mandatory wage
assignments for maintenance payments to the same extent as is currently provided for
child support obligations.

5. Immediately address the need for reasonably affordable quality day-care for working

parents. Consider incentives for public and private sector employer sponsored day-
care facilities.
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6. Consider alternative dispute resolution methods for addressing marital dissolutions in
appropriate cases.

7. Review the issue of divided military benefits and the McCarty decision to determine
if case law adequately addresses the problem or if additional legislative action is
necessary.

8. The Superior Court Judges® Association and the Legislature should jointly

study maintenance and property division to recommend changes which will
achieve greater economic equality among family members following
dissolution.

For the Washington State Bar Association:

1. Develop continuing education programs on the effects of gender stereotyping in
family law matters and the need for lawyers to provide adequate economic data and
expert witnesses to the judges in marital dissolution cases.

2. Develop more programs for free or low cost counsel and use of expert witnesses in
family law areas.

For Judges, the Legislature, County Government, and Bar Associations:

Address the barriers to court access which may significantly bar meaningful and
equal participation by litigants, including:

The lack of adequate legal assistance in family law matters;

The high cost of attorney fees;

The lack of alternative methods for addressing marital dissolutions;

The lack of child care at courthouses; and

Transportation difficulties for litigants in getting to the county courthouse.

cacoe

For The Gender and Justice Implementation Committee:

1. Work with the Board for Trial Court Education and the Bar to develop and provide
further education for judges and lawyers about the economic consequences for
families following dissolution.

2. Develop a standard economic data form for inclusion in all dissolution decrees which
the Supreme Court should require be filed by adoption of court rule.

3. Implement a prospective study of contested dissolution cases which will gather data
on property division which could not be done in the retrospective dissolution case
study.

4. Study and make recommendations for the court’s use of contempt powers to enforce

family law decrees.

S. Review the effects of the Parenting Act on maintenance and child support awards.
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OBJECTIVE

The Subcommittee on the Economic Consequences of Other Civil Litigation limited
the scope of its initial research to topics that did not involve issues related to divorce or
violence against women. The Subcommittee decided to review wrongful death, loss of
consortium, and attorneys’ fees awarded by the courts pursuant to the Washingto'n Law
Against Discrimination (RCW 49.60) to determine whether gender bias has influenced the

outcome of cases and the awarding of attorney fees.

RESEARCH METHODOLOGY

The subcommittee reviewed Jury Verdicts Northwest, Washington Arbitration Reports,
Superior Court Management Information System (SCOMIS) computer-generated reports,
and individual court case files, where necessary, for wrongful death, loss of consortium,
and discrimination case verdicts from 1984 - 1987. Some attorneys who handled these cases
were also interviewed. In addition, the subcommittee prepared questions related to these
three issues for inclusion in surveys of the Bench and Bar. At least one member of the
Subcommittee attended each public hearing to record any testimony addressing the

Subcommittee’s three issues.

FINDINGS

Without a much more comprehensive study, definitive answers regarding gender bias
in the case outcome of wrongful death and loss of consortium cases and in attorney fee
awards are impossible. What the Subcommittee has attempted to do is identify problem
areas, perceptiong of litigants, advocates and judges, and, where possible, suggestions for

solutions or further study.
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WRONGFUL DEATH

Case studies on wrongful death awards suggest that survivors of males receive higher
verdict awards than survivors of females but gender can not be identified as the chief
determinant for those awards. Seventy-two percent of the lawyer survey respondents
indicated that larger wrongful death awards are received by survivors of deceased men than
deceased women. Both lawyers and judges indicated that wrongful death verdict awards are
higher for employed persons than for homemakers, male or female.

Analysis of wrongful death cases for indications of gender bias is complicated by
other variables such as the age, employment, and earning potential of the decedent, and the
relationship of the decedent to the plaintiff. While objective data does not prove that there
is demonstrable gender bias in wrongful death awards, neither can the Subcommittee

conclude that gender bias does not exist in these cases without further in-depth study.

LOSS OF CONSORTIUM

Case studies regarding loss of consortium were similarly inconclusive. Jury awards
in the period from 1984-87 show a slight average disparity in favor of male claimants.
Arbitration awards show a slightly larger disparity in favor of female claimants. A review
of the data provides no easy answers as to what role, if any, gender bias plays in the
differences in awards to male and female claimants. The single significant conclusion that
may be reached is that lawyers, as a group, are not sufficiently mindful of the changes in the
law affected by Lundgren v. Whitney's, Inc., 94 Wn.2d 91, 614 P.2d 1272 (1980), and its

progeny, in terms of the availability of a claim for loss of consortium for female plaintiffs.

ATTORNEY FEES

The Washington Law Against Discrimination (RCW 49.60) provides that successful
litigants may apply to the court for an award of "reasonable" attorneys’ fees. Reasonable
attorneys’ fees are calculated by determining the reasonable amount of time required for

the case based on the complexity of the issues and multiplying the hours by the prevailing
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market rate for attorneys in the area where the judgment is rendered. The judgé may
consider enhancing or reducing this basic amount.

The small number of discrimination cases (26 cases litigated from 1984-1987) and
limited lawyer and judges survey responses makes generalizations with respect to attorneys’
fee awards difficult. The requested amount of attorneys’ fees in discrimination cases and
the awarded fees do reflect broad judicial discretion. It is unclear, in the cases reviewed, if
reductions in fees were based on the gender of the plaintiff or attorney. Although none of
the attorneys interviewed felt the reductions were based on gender bias, in only two cases was
the amount requested by the attorney awarded, and only once was a multiplier given.
However, the broad discretion given to the trial judge regarding reduction and enhancement

of the attorney fee is susceptible to gender bias.

RECOMMENDATIONS
For Judges and Attorneys

1.  Include workshops at judicial conferences on discrimination cases and the public
policy reasons for awarding fees to alleviate some of the concerns, particularly of
practitioners in the field. Some discussion of the current costs of doing business,
overhead, and market rates would also be helpful. Use of multipliers should also be
discussed.

2. Consider using experts to provide insights on "reasonability." A court-appointed
expert could conduct informal market surveys on hourly rates based on experience
only and on number of hours typically expended on civil litigation of comparable
longevity and complexity. Such information could diminish the subjectivity and
resulting susceptibility to gender bias inherent in the discretionary fee-setting process.

For Court Administrators:.
Require that attorneys complete docket sheets describing the nature of the case, as
the federal courts and some superior courts do. All superior courts should request
such docket information, and include a specific category for discrimination, wrongful
death, and loss of consortium cases. That information should then be recorded on
SCOMIS for easy retrieval.

For the Implementation Committee:

1. As more discrete information becomes available on the SCOMIS system, the
committee should review awards for wrongful death and loss of consortium.

2. As discrimination cases continue to be tried and fees awarded, further study should
be conducted.
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COMMITTEE ON THE TREATMENT OF LAWYERS,

~ LITIGANTS, JUDGES, AND COURT PERSONNEL

OBJECTIVE

The Committee on the Treatment of Lawyers, Litigants, Judges, and Court Personnel
reviewed the court system for the existence and effects of gender bias in the treatment of
women in the courtroom environment. Their concerns included the professional acceptance
and credibility of women in the courts, the effect of gender biased treatment on case

outcome, and gender bias in employment practices and procedures.

METHODOLOGY

The Committee utilized five sources of information in compiling this report: a review
of reports from other state gender bias task forces and the American Bar Association’s
Commission on Women in the Profession, testimony from the public hearings, the survey
of Washington lawyers, the survey of the Washington judiciary, and a review of personnel
policies and procedures in the Washington Courts. The surveys designed to measure lawyers’
and judges’ perceptions of gender bias in the courts provided the main sources of data for
this report. Parallel questions were asked of lawyer;s and judges so that responses could be
compared. More than 1,500 lawyers and 220 judges, commissioners, and magistrates

responded to the surveys.

FINDINGS

The Committee found that gender bias still exists in the Washingtqn State Court
system as a result of cultural and societal influences. The bias tends to be more subtle than
overt and is more a problem of individuals within the system than the syétem as a whole.
Lawyers are more likely to engage in gender biased behavior in the courtroom than judges

or court personnel. Women more than men are subject to gender biased behavior and,
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therefore, are more aware of its existence. In custody cases, men appear to be detrimentally
impacted by their gender. For litigants and witnesses, the perceptions of credibility are
sometimes affected by their sex. Case outcome is at least occasionally affected by gender
biased conduct, yet judges, counsel or others intervene in only a minority of cases where
gender biased behavior occurs.

The Committee found that a significant number of judges and lawyers perceived that
gender bias does exist in the Washington State court system at least to some degree. More
than 70 percent of the lawyers and 60 percent of the judges perceived that gender
discrimination exists towards litigants, witnesses, and lawyers. Almost half of the judges
and 54 percent of the lawyers noted gender discrimination toward judges.

Survey results indicate that some judges and attorneys do not treat women with the
same respect and dignity with which they treat men. The inappropriate use of first names,
terms of endearment, or compliments may undermine the confidence and credibility of
witnesses, attorneys, and clients. At least a quarter of attorney respondents had seen the
following behavior directed at women:

J Remarks or jokes demeaning to women were made, either in court or in chambers,
by judges and lawyers;

. Lawyers addressed female litigants/witnesses by first name when those of the opposite
gender were addressed by surnames;

. Female litigants/witnesses were addressed in familiar terms by judges and lawyers;

. Female litigants were regarded as less credible because of their gender by judges of -
the opposite gender and lawyers of the opposite gender;

o Opposing counsel and court personnel addressed female lawyers by first name when
lawyers of the opposite gender were addressed by surname;

. Judges and opposing counsel addressed female lawyers by familiar terms (e.g., "dear,"
"young lady," "girls");

. Judges, lawyers and court personnel complimented female lawyers on their personal
appearance;

. Opposing counsel and court personnel asked female attorneys if they were lawyers,
when lawyers of the opposite gender were not asked;

. Women judges were addressed by first name by other judges and by lawyers;

. Affidavits of prejudice were used to disqualify a woman judge primarily because of
her gender.
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The Task Force asked attorneys and judges whether they thought that conduct such
as use of first names, familiar terms, compliments, sexual advances, demeaning remarks and
jokes, or biases as to credibility had an effect on case outcome. Thirty-four percent of all
lawyer survey respondents, who had observed such conduct, thought that it did affect case
outcome. More than 50 percent of the female lawyers and almost that many of the female
judge respondents reported that case outcome was at least occasionally affected.

The Committee was concerned that only 19 percent of lawyer survey respondents had
seen a judge intervene to correct gender biased behavior and only 20 percent of the judges
said they had ever intervened or seen others intervene. 'The harm of inappropriate béhavior
is compounded when it is witnessed by jurists, counsel, or others who do not take action to
correct the problem.

Most survey respondents acknowledged that the court system had a responsibility to
strive for fairness and commended the Task Force for their efforts to improve the system.
Some respondents noted that they had personally never witnessed the types of behavior
described in the survey but did not deny that those behaviors might exist. Some respondents,
however, thought gender bias did not exist or that it was justified when it occurred.

The Committee worked with the Minority and Justice Task Force to initiate a study
of gender and minority bias in regards to court personnel. The first stage of the study was
a review of the existing personnel policies and procedures for equal opportunity, affirmative
action, and sexual harassment policies. The Committee found that not all Washington State
Courts had specific court personnel policies. Some courts operated under city or county
personnel policies, some had specific court policies, and some had no established policies.
The Committee agreed that all courts should develop a sexual harassment policy and establish
procedures for handling complaints of sexual harassment or gender bias.

The Minority and Justice Task Force anticipates implementing additional study of the
issues of gender and minority bias including a demographic survey of court personnel which
will identify the numbers, percentages, and positions of court employees by gender, race and

ethnic origin. The Minority and Justice report will be completed in 1990.
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RECOMMENDATIONS

For the Supreme Court.

1. Issue a declaration that gender-biased conduct by the bench, bar, or court personnel
is unprofessional and should be corrected.

2. Develop a procedure for reporting and taking action on complaints of gender bias by
judges.

3. Modify the Code of Judicial Conduct to specify that judges must refrain from gender

biased behavior and have an obligation to intervene and correct any biased behavior,
whether based on gender, race, or creed.

4. Review the Code of Judicial Conduct and place greater restrictions upon judicial
memberships in service and social organizations which discriminate on the basis of
gender.

For Judges:

1. Monitor behavior in the courtroom and intervene to correct gender biased conduct
against lawyers, litigants/witnesses, and other judges.

2. Participate in periodic refresher courses on the need for awareness of and avoidance
of gender biased behavior.

3. Ensure that all judicial officers, including pro-tem judges, commissioners, and
magistrates, are aware of the existence and effects of gender bias in the courts.

4. Continue funding through the Board for Trial Court Education for the
implementation of judicial education specifically relating to issues of gender bias in
the courts.

For the Legislature.

Amend RCW 4.12.040 et seq. to prohibit the use of affidavits of prejudice based upon
considerations of a judge’s race, creed, or gender.

For the Washington State Bar Associatiom:

1. Develop and conduct regular education programs for attorneys on the existence and
effects of gender biased behavior in the courtroom.

2. Establish a procedure for reportmg and taking action on complaints of gender bias
against judges and lawyers.
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3. Endorse changes in the Rules of Professional Conduct prohibiting the use of
affidavits of prejudice based upon considerations of the gender, race, or creed of the
judge.

4. Direct the Law School Liaison Committee to work with the Washington law schools
to include information about gender bias in the curriculum.

For All Law Schools in Washington State

Develop and include in the required curriculum instruction on the existence and
effects of gender bias in the courts and in the profession.

For the Office of the Administrator for the Courts:

1. Develop and conduct regular education programs for judicial officers and court
personnel on the existence and effects of gender biased behavior in the courtroom.
The development of a training videotape is highly recommended.

2. - Direct all courts to review their equal opportunity and affirmative action programs
and implement a sexual harassment policy.

3. Ensure that all forms, correspondence, and revisions to codes of law employ gender-
neutral language.
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CONCLUSION

The Gender and Justice Task Force has concluded that gender bias is a societal
problem which does exist in the institutions and among the members of our society, including
the court system. Gender bias, whether deliberate or an unconscious manifestation of
cultural and traditional ways of thinking and acting toward women and men, has influenced
judicial decision-making and has affected the fair treatment of women and men in the
Washington State Courts.

The Committee on the Status of Women as Litigants reported gender bias in the
treatment of domestic violence and sexual assault victims and in decisions made in family
law matters, including the economic consequences of divorce for women and children and
fathers’ rights in custody. Although data from the case studies of other civil litigation were
inconclusive, there were indications that gender bias concerns, particularly regarding the
award of attorney fees, require additional research. The study confirmed that, for the most
part, our laws are gender neutral but also indicated that some laws need clarification,
amplification, or stricter enforcement.

The Committee on the Treatment of Lawyers, Litigants, Judges, and Court Personnel
discovered that lawyers and judges do not always treat female and male litigants, witnesses,
lawyers, and judges with the same respect in the courtroom. Women are afforded less
credibility than their male peers, and case outcome is sometimes affected by gender-biased
behaviors.

The Task Force also found that a significant effort has already been undertaken to
educate the judiciary about the existence and effects of gender bias in the courts. Recent
judicial seminars and workshops have included courses on domestic violence and the battered
woman’s syndrome, the economic impact of divorce on women and children, and the effects
of gender bias on judicial decision making. The Task Force commends these efforts and

encourages continuing education for all judicial officers and legal professionals.
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The Task Force believes that elimihating gender bias from the courts must become
a priority for the Bench, the Bar, and the Legislature. Change can be implemented through
education, attitude awareness training, and a commitment to the highest standards of fairness.
To achieve that end, the Task Force has proposed 75 recommendations for education,
evaluation, and action. Institutionalizing and implementing these recommendations will be
the task of the Gender and Justice Implementation Committee. With the support of the
Supreme Court, the Legislature, and the Washington State Bar Association the legal
community will be sensitized to the issues of gender bias in the courts and our court system

will exemplify the highest standards of fairness for men and for women.
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THE WASHINGTON STATE TASK FORCE
ON GENDER AND JUSTICE IN THE COURTS |

FINAL REPORT _

The Washington State Task Force on Gender and Justice in the Courts recognizes the
progressive action taken by the legislature, the judiciary and the legal profession to promote
the highest standards of law and justice in our state. Washington has taken positive steps to
ensure equality for its citizens through legislation and judicial education. Nevertheless, the
Task Force has concluded that gender bias, the predisposition to think about and act toward
others based upon preconceived, or stereotypical notions about the nature, role, or abilities
of women and men, rather than upon independent evaluation of each person or situation,
does exist in our culture and is reflected in our courts.

The Task Force believes that neither the isolated instance nor the traditional practice
which is based on gender stereotypes, myths, or misconceptions has a place in the Washington
Courts. The Task Force urges the Judiciary, the Legislature, and the Bar to examine the
findings of the Gender and Justice study, to make their members aware of the nature and
scope of the problem of gender bias in the courts, and to implement the recomﬁxendations

of the Task Force.






I. INTRODUCTION

The Report of the Washingtén State Task Force on Gender and Justice in the Courts is the
culmination of 20 months of study undertaken at the direction of the Washington State Legislature
and under the auspices of the Washington State Supreme Court. In 1987 the Legislature mandated
that measures be initiated to prevent gender and minority bias in the courts. Such measures were
to include a study of the status of women and minorities as litigants, attorneys, judges, and court
employees; recommendations for implementing. reforms; and. providing attitude awareness training
for judges and legal professionals."l

Two task forces, the Gender and Justice and the Minority and Justice, were appointed to
examine the court system for bias. This report presents the Gender and Justice Task Force’s
assessment of the extent and consequences of gender bias toward women and men in the
Washington State Courts together with relevant factual information and recommendations for

implementing reforms.

A. GENDER BIAS IN THE COURTS

The Task Force defined gender bias as actions or attitudes that negatively impact an
individual or group primarily because of gender. Gender bias exists when decisions are made or
actions taken based on preconceived notions about the nature, roles, and abilities of men and
women. Gender bias aléo is evident in society’s perception of the value of women’s and men’s '
work, and the myths and misconceptions about the social and economic realities of women’s and
men’s lives. Gender bias can be reflected in individual decisions and actions as well as in cultural
traditions, institutional practices, and laws themselves. Gender bias, like racial, ethnic, handicap,
age, or socioeconomic bias, destroys the concept of equality for all people under the law.

Gender bias which works against women in the courts has a long tradition in our society.

It is reflected in the "founding father’s” omission of women’s rights from the Constitution; in the



common law acceptance of wife abuse, which directed that a husband could beat his wife with a rod
"no thicker than his thumb"% and in the United States Supreme Court’s decision that Myra
Bradwell should not practice law:
. .. . The paramount destiny and mission of woman are to fulfill the noble
and benign offices of wife and mother. This is the law of the Creator . . .
and, in my opinion, in view of the peculiar characteristics, destiny, and
mission of woman, it is within the providence of the legislature to ordain
what offices, positions, and callings shall be filled and discharged by men,
and shall receive the benefit of those energies and responsibilities and that
decision and firmness which are presumed to predominate in the sterner sex.
Bradwell v. Illinois, 83 U.S. (16 Wall) at 141-142 (1873).

In Washington State, steady progress has been made to enact legislation to promote equal
treatment and equal opportunity for women and men in the courts. In 1914, when women in 45
other states did not have the right to vote, Washington State had a woman judge in the Seattle
Precinct, Justice of the Peace, Reah Whitehead.> It was not until 50 years later, however, that a
woman was elected to the Superior Court. Legislation has been enacted in areas of particular
concern for women - comparable worth, domestic violence, child support enforcement, and sexual
assault. In 1972, Washington passed the Equal Rights Amendment and remains one of only 16
states to acknowledge women’s rights in this way.!

Progress depends, however, not only on enactment of law but also on its implementation.

The decisions and behaviors of those persons who interpret and enforce the statutes often reflect
bias based on gender stereotypes, myths, and misconceptions. For example, domestic violence
legislation does not help the female victim of abuse if the judge does not understand the battered
woman’s syndrome. Today, female lawyers and judges are no longer a novelty in the courtroom.
In 1988 women comprised approximately 11 percent of the state’s judiciary; 20 percent of the
state’s attorneys; and 41 percent of the state’s law school graduates,’ yet female legal professionals
reported that they are still subject to demeaning and discrediting behavior in the courts.

Since 1980, 27 states have initiated studies of gender bias in the courts. The first two

gender bias task forces, those in New Jersey and New York, published findings in 1984 and 1986



respectively that although most laws are gender neutral, gender bias in the application of law and
the treatment of litigants, lawyers and court personnel "is a pervasive problem with grave
consequences."® The task forces noted that gender bias sometimes works against men, but most

often and most severely impacts women.

B. THE TASK FORCE APPROACH AND ACTIVITIES

At the Washington Judicial Conference in August 1987, the Honorable Vernon R. Pearson,
then Chief Justice of the Washington Supreme Court, .announced the creation of the Gender and
Justice Task Force and the appointment of Court of Appeals Judge H. Joseph Coleman as chair.
Thirty-three members, including judges, legislators, lawyers, law school professors, and
representatives of law-related associations, were appointed to the Task Force. The Task Force was
charged with examining the state court system for the existence and/or extent of gender bias and

with making recommendations for education and reforms.

L STRUCTURE OF THE STUDY

The Task Force determined to review the court system for the existence and/or extent of
gender bias toward women and men in substantive decision-making and in courtroom interaction.
Its purpose was to identify the problem areas, patterns, and trends of bias against women and men
and to make recommendations for reform. The Task Force was not able to investigate individual
concerns or cases but it considered all testimony relevant to the perception of gender bias in the
courts.

Since time and resources precluded full examination of all aspects of the Washington court
system, the Task Force limited its focus and worked through committees to complete its work.
The Task Force recognizes that there are other concerns and aspects of the court system which are

worthy of future study. The committee structure and their objectives included:



(1) The Committee on the Status of Litigants divided into three subcommittees to stixdy
the impact of gender bias on litigants:

a. The Subcommittee on_the Consequences of Violence examined the courts’ treatment

of domestic violence and adult rape victims and the effectiveness of current statutes.

b. The Subcommittee on the Consequences of Divorce studied family law issues

including divorce, maintenance, property division, child custody, and child support.

c. The Subcommittee on the Economic Consequences of Other Civil Litigation reviewed

loss of consortium and wrongful death-cases; as-well as attorney fee awards in discrimination

cases.

) The Committee on the Treatment of Lawyers, Litigants, Judges and Court Personnel
studied the courtroom environment including: the courtroom treatment of litigants and legal
professionals; the credibility of women in the courtroom; the acceptance of women in the legal and
judicial communities; and court personnel practices and procedures.

3) The Executive Committee comprised of the Task Force, committee and subcommittee

chairs, two appointed members, and the project director coordinated the Task Force work.

2. METHODOLOGY

The Task Force conducted a multifaceted investigation which included surveying the
perceptions and experiences of judicial, legal and social service personnel; soliciting public and
private testimony; conducting substantive case research; and reviewing relevant state and national
data concerning gender bias in the courts.” Consultants and research specialists worked with the
Task Force to design, implement, and analyze the surveys and case studies. The major fact-finding
projects of the Task Force are summarized below. Additional details are included in the body of

this report and in the Appendix.



a. REVIEW OF RESEARCH AND LITERATURE

The Task Force reviewed literature in legal, judicial, and social science publications on
gender bias in general and on those areas of concern to the committees - domestic violence, rape,
divorce, child custody and support, and courtroom interaction. The Task Force also reviewed final
and status reports from other state gender bias studies, including New Jersey, New York. Rhode

Island, Arizona, Maryland, and California.

b. PUBLIC HEARINGS

The Task Force sponsored seven public hearings throughout the state in the spring of 1988
to identify citizen concerns relating to gender bias in the courts and to obtain information from a
broad spectrum of civic, legal, and social service organizations.

More than 275 persons attended the hearings and 109 individuals provided testimony. Those
testifying represented the views of litigants, lawyers, and 30 identified legal, social service, and
advocacy groups. Their testimony included concerns that women do not have access to legal
representation; women were viewed as less credible; women experience gender bias in domestic
violence, divorce, custody and child support decisions; and female litigants and lawyers are
disadvantaged in the courts in general because of the strong traditions of male dominance in the
law. Concern regarding gender bias against men was heard in repeated testimony that fathers face

gender bias in custody and visitation considerations.?

c. SURVEYS

The Task Force designed and implemented five separate surveys to gather data on the
perceptions and experiences of judges, lawyers, and service providers on issues related to gender
bias in the courts. The Judges’ Survey and the Lawyers’ Survey contained parallel questions on
gender bias in courtroom interaction and in specific areas of law of interest to the subcommittees.

Questionnaires used in the Judicial Survey of Domestic Violence and Rape; Survey of Providers




of Services to Domestic Violence Victims; and Survey of Providers of Services to Sexual Assault

Victims were designed by Dr. Donna Schram to address the specific issues of domestic violence and

rape.’

The Task Force sent out more than 5,000 surveys to judges, lawyers, and service providers
between May and September 1988. In addition to surveying a random sample of the Washington
State Bar Association, the Task Force targeted specific groups of law praciitioners who were
considered to be experienced in trial and family law. Details of the sampling methodology and
response rates are included in the Appendix.. The response.rates from the targeted populations
ranged from 31.5 percent to 65 percent.

The data gathered from the responding practitioners reflect the patterns of bias they
observed in the court system. For example, judges and lawyers who had no direct experience in
domestic violence cases did not answer questions on this issue. By eliciting the views of target

groups the Task Force obtained informed data on perceived patterns of gender bias in the courts.

d. OTHER RESEARCH

Task Force Committees conducted case studies and a review of court personnel policies
and procedures. The case studies examined loss of consortium and wrongful death verdicts, and‘
attorney fee awards in discrimination cases from 1984 to 1987. Another study analyzed data from
700 dissolution decrees finalized in 11 counties from September to November 1987. The
limitations of time and budget precluded additional case research.

The Gender and Justice Task Force worked with the Minority and Justice Task Force to
implement the first phase of the court personnel study: a review of existing affirmative action,
equal opportunity, and sexual harassment policies. The Minority and Justice Task Force is
currently planning to conduct a demographic study of the gender, racial, and ethnic distribution of

court personnel. Their report in 1990 will include the results of that study.



C. FINDINGS AND RECOMMENDATIONS

More than 2,000 individuals - judges, lawyers, litigants, service providers, and other
concerned citizens - contributed to ihis report by testifying at a public hearing, submitting written
material, responding to a survey, or communicating directly with Task Force members. Their
experiences and perceptions of gender bias in the courts ranged from personal experiences with
biased behaviors to cynicism that this type of study was taking place at all.

After reviewing all the data, the Task Force concluded that gender bias is a societal problem
and does exist in the institutions and among.the. members. of our society, including the court
system. Gender bias in substantive decision making, in the implementation of the law, as well as
in the courtroom treatment of individuals was noted by survey respondents and witnesses at the
public hearings. The Task Force found that lawyers and judges were affected by stereotyped beliefs
about men and women and did not always treat female litigants, witnesses, lawyers, and judges with
equal respect or afford them equal credibility in the courtroom. Although for the most part the
laws are gender neutral, the Task Force found that some laws need clarification or amplification.

The Task Force believes that an implementation committee must be established to continue

the work of this Task Force and recommends the following:

To the Supreme Court:

Establish a Gender and Justice Implementation Committee composed of judicial, legal, and
lay persons to monitor, encourage, and evaluate efforts to implement the recommendations .
of the Gender and Justice Task Force.

To the Legislature:

Continue to fund the Gender and Justice Implementation Committee composed of judicial,
legal, and lay persons to monitor, encourage, and evaluate efforts to implement the
recommendations of the Gender and Justice Task Force.

To the Office of the Administrator for the Courts:

Provide staff to continue to work with the Gender and Justice Task Force Implementation
Committee.



The Task Force recognizes that a significant effort has already been undertaken to educate
judges and lawyers about the existence and effects of gender bias in the courts. The Task Force
commends those efforts and encourages all members of the judicial and legal system to read this
report and consider the recommendations with the intention of improving the court system as a
whole.

The full report of the Task Force follows. Each committee has written a section of this
report detailing its research, findings, and recommendations. A summary list of all Task Force
recommendations, arranged by the group to which the recommendations are addressed, fpllows the

report.
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II. REPORT OF THE COMMITTEE ON THE STATUS OF
LITIGANTS

Judge Susan R. Agid, Chair

The Committee on the Status of Litigants was concerned about gender bias in the
implementation of the law, the treatment of litigants, and its effects on case outcome.
Reports from other task force studies showed that gender bias was a serious problem that
affected judicial decision making and the treatment of litigants. Women were being treated
unfairly because the courts did not understand the economic aspects of divorce, did not
enforce domestic violence legislation, and continued to show bias against women victims of
rape. The New York Task Force pointed out:

. Cultural stereotypes of women’s roles in marriage and in society

daily distort courts’ application of substantive law. Women
uniquely, disproportionately, and with unacceptable frequency
must endure a climate of condescension, indifference, and
hostility.10
This Committee focused its investigation on three major areas of concern and

completed its work through subcommittees:

1) The Subcommittee on the Consequences of Violence,
2) The Subcommittee on the Consequences of Divorce, and
3) The Subcommittee on the Economic Consequences of Other Civil Litigation.

These subcommittees found that evidence of gender bias does exist in the treatment
of women in domestic violence and rape cases. Women and men do face gehder bias in
divorce and child custody proceedings. Although the results of the civil litigation study was
not conclusive, the potential for gender bias is evident. The reports of each subcommittee’s

research, findings, and recommendations follow.
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III. REPORT OF THE SUBCOMMITTEE
ON THE CONSEQUENCES OF VIOLENCE:
DOMESTIC VIOLENCE AND RAPE

Mary Kay Barbieri, Chair

| Honorable Norma Huggins
Honorable Charles V. Johnson
Honorable Steven G. Scott
Honorable Duane E. Taber
Representative Harriet Spanel
Commissioner Kathryn Trumbull
Joanne Tulonen

Donna Schram, Ph.D., Consultant
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A. INTRODUCTION

The mandate of the Subcommittee on the Consequences of Violence was to determine
whether gender bias is manifested in the judicial system’s response to violence against
women. Two categories of violence were singled out for study: domestic violence and rape.
These categories were chosen because in each the victims are overwhelmingly women and
there has been a long history of societal bias, tradition, and belief which has depicted women
as deserving of the violence or as lying about it.1! Moreover, in each of these categories of
violence, legislation has been passed in the last 10 to 15 years in order to address and remedy
centuries of gender bias.!? The Subcommittee wished to examine whether or not the
attitudes and practices of the court system still reflect gender bias in these areas despite
legislative attempts to eliminate it.

The Subcommittee found that, while much progress has been made in the last 15 years,
gender bias still operates in the judicial system’s handling of domestic violence and rape

cases. This report will address each of these areas separately.

B. DOMESTIC VIOLENCE
1. INFORMATION SOURCES AND DATA COLLECTION PROCEDURES

The Subcommittee relied upon four sources of information and data to develop ifs
findings and recommendations.

1) Public Hearin

2) nggggig Violence Service Provider (DVSP) Survey. A ten page survey was
developed to survey the directors of shelters and other organizations who work directly with
victims of domestic violence. Of the 197 surveys sent to targeted agencies, a total of 84 were
completed for a response rate of 43 percent. Thirty (61 percent of that group) of the 49
directors of shelters who were listed in The Directory of Services to Battered Women and
Their Children in Washington responded. Forty-two surveys were completed by other
agencies, including police departments and victim witness units and 12 had no identification.

(The survey can be found at Appendix D.)
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3) Judicial Survey on Domestic Violence and Rape. A nine page survey was
developed to survey judicial experiences with domestic violence and rape cases and to
explore judicial attitudes toward victims of these crimes. A total of 195 judges completed
and returned the surveys. Judicial respondents consisted of the following: Superior Court
Judge or Commissioner (N = 107); District Court Judge or Commissioner (N = 55); Municipal
Court Judge, Comnlissioner or Magistrate (N = 31); and Unknown (N = 2). The total
response rate was 43 percent. (The Judicial Survey can be found at Appendix C.) |

The domestic violence service provider survey and the judicial survey contained many
common questions to allow the Subcommittee to examine theA perceptions and experignces of
judges and service providers on the same issues. In addition, the surveys were designed with
the same format. For example, respondents were asked to base their answers on direct
experiences with domestic violence cases/victims during the last vear. Most questions could
be answered by indicating the frequency of occurrence on a seven point scale described
below:

1 = Never

2 = Rarely (Less than 25% of the time)

3 = Sometimes (26% to 50% of the time)
4 = Frequently (51% to 75% of the time)
5 = Usually (More than 76% of the time)
6 = Always

7 = Not Applicable or Don’'t Know

4) Lawvers’ Survey. Questions about rape and domestic violence were included
in the survey of lawyers that was prepared by the Committee on the Treatment of Lawvers,
Litigants, Judges, and Court Personnel. (The survey can be found at Appendix A.)

The Subcommittee also developed an extensive questionnaire to survey the experiences
and perceptions of domestic violence victims who were exposed to the civil and/or criminal
court systems. Given, however, the complexity of the system an‘d the amount of data that
a thorough questionnaire would require, it became apparent that victim interviews would
have to be conducted personally by trained interviewers. Unfortunately, this type of

approach was beyond both the time line and budget of the Task Force. Consequently, no

statistical data was obtained from victims.
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2.  BACKGROUND INFORMATION
a. CHARACTERISTICS AND TYPES OF DOMESTIC VIOLENCE

Domestic violence is a problem of great magnitude and complexity throughout the
county. The United States Surgeon General has said that domestic violence is the leading
cause of injury to women in the United States.!> The complexity of the problem is evident

in the types of abuse identified by researchers.!*

1) Psychological/Emotional Abuse is the systematic dismantling of the victim’s
self-esteem through words or actions that cause humiliation. For example, a victim may be
isolated from her family or friends, threats may be made against the victim or other family
members, money or food may be withheld forcing her to beg or perform humiliating acts.

2) Physical Abuse usualiy starts with a slap, a kick, a push and escalates to broken
bones, lacerations, miscarriages, burns, rapes, and in some cases, death. The beatings
increase in frequency and severity the longer the abuse is allowed to go on.

3) Sexual Abuse is forced sex under threat of assault, or during an assault, or directly
after an assault.

4) Property Destruction usually involves the destruction of something personal like
clothing, jewelry, furniture, and pets.

These types of abuse are experienced in what is often referred to as the "cycle of |

violence".!®  This cycle consists of three phases: (1) tension building; (2) acute battering

incident; and (3) the "honeymoon" phase. During the "honeymoon" phase the victim may be
given gifts, lots of attention, and promises never to do it again. However, as the violence
continues the "honeymoon" phase may fade from the cycle and the batterer may go from
tension to acute battering.

Although victims of domestic violence may be male or female, judges and service
providers surveyed by the Subcommittee agreed that domestic violence victims are
overwhelmingly adult women!® and that one-half or more of the victims were physically

17

injured during the domestic violence incident.”’ More than 50 percent of the respondents

said weapons were used or threatened at least sometimes.!8
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b. GENDER-BIASED BELIEFS AND MYTHS

Societal attitudes towards the problem of domestic violence have long reflected gender
bias. Some of these gender-biased beliefs (and responses to them) have been identified by
the National Institute of Justice and are described here as "myths" about domestic violence.!®

1) The belief that domestic violence is a private "family matter". The belief that
the sanctity of the family is more important than addressing the violent, often criminal,
behavior is false. A man has no right under existing law to beat his wife. This type of
behavior constitutes a crime.

2) i ic vi i ipi he victim
provocations. This myth stems from a belief that, on some level, men still have the right
to chastise their wives for behavior that men do not like.

3) The belief that she must like it or she would leave. Battered women face
enormous pressures to remain in an abusive relationship including economic dependency,
fear of increased violence, pressure to "keep the family together" from the church, family,
and friends. This myth denies the role the larger society plays in maintaining the violent
relationship and not giving the batterer a consistent message that the violent behavior is
unacceptable. These gender-biased beliefs and myths are still operating in the judicial

system’s handling of domestic violence.

c. WASHINGTON’S LAWS

In 1979 Washington passed legislation establishing criminal prosecution of domestic
violence as a priority. It also addressed administrative issues concerning domestic violence
within the court system: both police reports and court dockets had to be identified as
"domestic violence"; time lines were developed for police and prosecutors’ offices; criminal
no contact orders could be issued and entered into a statewide computer system; and
mandatory reporting of all domestic violence calls was required of police departments

throughout the state.
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In 1983 a statewide study found the 1979 law inadequate. In 1984 the Domestic
Violence Prevention Act was passed. This new Act has been recognized nationally as one of
the toughest domestic violence laws in the country. The 1984 law has two main focus points.

First, the law contains a mandatory arrest provision for the criminal act and any
violation of court orders. Under the mandatory arrest provision a police officer must arrest
if there is probable cause to believe an assault was committed within the last four hours.
Failure to do so on the part of the police officer could result in a civil law suit.

Second, the law provides for orders of protection granting civil relief to victims of
domestic violence. Under the provisions of this statute a person may file a petition with a
court that alleges that he/she has been a victim of domestic violence committed by a named
respondent. The petition can request either an ex parte temporary order for protection or
a full order for protection (up to one year). A request for a temporary order must allege that
"irreparable injury" could result if an order is not issued immediately and without prior
notice to the respondent. The effective period of a temporary order cannot exceed 14 days
from the date of issuance. The requesi for an order of protection for a period of one year
requires notice to the respondent and hearing before the court. The petition forms can be
filled out pro se (without legal counsel) and the filing fee can be waived if petitioners are
unable to pay.

A judge can order one or more of the following as part of the order of protection:
prohibit any further acts of violence; order the abuser out of the shared residence or to stay
away from the victim’s residence and employment; award temporary custody and establish
visitation of any minor children; order the abuser to seek counseling; and order law
enforcement to enforce the provisions of the order and enter the order into a statewide
computer system.

The balance of the report on domestic violence will examine how the laws are working

and how victims of domestic violence are faring in civil and criminal courts.
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3. CURRENT STATUS: APPLICATION OF THE DOMESTIC VIOLENCE LAW

Despite recent legislative efforts to provide victims with additional legal remedies to
stop the violence in their relationships, incidents of domestic violence are still believed to be
among the most under-reported of all criminal offenses. Survey responses from domestic
violence service providers tended to confirm this belief. According to these respondents,
most victims do not report for one or more of the following reasons: fear of retaliation from
their abusers (76 percent); financial or emotional dependence on their abusers; fear of the
police and legal system (44 percent); shame and embarrassment (23 percent); and lack of
information about alternatives, resources, services or places to go (13 percent).?’

Service providers were also asked to identify the frequency with which the victims
utilized the civil and/or criminal courts to obtain relief from the violence in their
relationships. Based upon their éxperiences during the preceding year, the service providers
indicated that one-half or more of the victims seen by them pursued civil remedies through
petitions for an order of protection, child custody or visitation, property settlements, etc.
In contrast, less than one-half of the victims sought relief through the criminal courts. Some

victims used neither court system.21

According to the respondents, these latter victims avoided the courts for some of the
same reasons that they refused to report offenses to the police, that is, fear of retaliation (55
percent), and emotional/economic dependence on their abusers (25 percent). Respondents
also indicated that some victims (24 percent) avoided the court systems because of their fear

that they wouldn’t be believed or that nothing would happen to the of’ fenders.”*

a. CIVIL COURT PROCESS

Survey respondents were queried with regard to the use and application of civil
processes in cases alleging domestic violence. According to DVSP respondents, more than
half of all victims seen during the last year petitioned for ex parte temporary orders of
protection.B Both judges and service providers agreed that these petitions were usually or

always granted in their respective jurisdictions.z“ (See Figure 1.)
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Figure 1 Granted Ex Parte Orders

protection.z‘5
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Figure 2 Requested Orders to Restrain

The Domestic Violence
Service Providersindicated that
petitioners and respondents
were "rarely” represented byv
legal counsel at show cause
hearings regarding orders of
protection.> However, service
providers indicated that one-
half or more of all petitioners
used victim advocates or legal
counsel to help them prepare

their petitions for orders of

The contents of the
petition requests were also
explored in relation to the
fregency with which they were
granted. According to the
survey participants, most
petitioners "usually" or "always"
requested and were granted
orders to restrain respondents

. n)
from further acts of violence.”’

(See Figures 2 and 3.)

Similarly, petitioners commonly requested and were "usually" granted the following:

. Orders directing respondents to leave the petitioner’s house.

. Orders preventing respondents from entering the petitioner’s residence, school,

business, or place of employment.
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. Orders awarding custody of children to petitioners;
. Orders requiring supervised visits between respondents and their children; and

. Orders restraining respondents from molesting or interfering with children in
the petitioner’s custody.

The judges and service PETITIONERS HAVE BEEN GRANTED ORDERS TO

. . RESTRAIN ABUSERS FROM FURTHER VIOLENCE
providers survey participants

oo PERCENTAGE
indicated that petitioners rarely s
requested that respondents 40
. . . 30
participate in mental health
20
counseling or treatment. In 10 g
— ,
. [} L— , . I
accordance with the low NEVER RARE SOME FREQ USUAL ALWAYS DK.
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frequency of such requests, B JUoGES [ DV SERV PROV

. " : "
judges only "sometimes" or Judges Survey #20, DVSP #31

"rarely” ordered treatment or

) .29 Figure 3 Granted Orders to Restrain
counseling services.

ORDERS FOR PROTECTION HAVE BEEN

STRICTLY ENFORCED BY THE COURTS When survey participants
+oERCENTAGE were asked whether protection
30 orders have been strictly
20 : enforced by the courts,
10 differencesinresponse patterns

oL - . were noted between judges and
NEVER RARE SOME FREQ USUAL ALWAYS DK,
CATEGORIES service providers. Judicial

Bl JupGes [ 1DV SERV PROV . .. .
respondents indicated higher

Judges Survey #22, DVSP #36
levels of court enforcement than

Figure 4 Enforced Orders for Protection did service providers. Even

among judicial respondents,
however, only one-quarter indicated that protection orders were "always" enforced by the

courts in their jurisdictions."’0
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The Subcommittee examined a number of areas in which system barriers, lack of
sensitivity to victims’ needs, and/or gender bias might affect the process of obtaining and
enforcing protection orders. Seven areas emerged as sufficiently problematic to require
attention. Each of these areas is discussed in relation to the judges’ and service providers’
survey findings.

(1) Lack of Funds to File Petitions

All courts require petitioners to pay a filing fee when they request protection orders.
While courts do have procedures for waiving these fees (petition to proceed in forma
pauperis), the survey findings suggeﬁt that the mere presence of the fee requirement is a
deterrent to some potential petitioners. Fourteen percent of the service provider respondents
indicated that victims "frequently” or "usually” did not apply for protection orders because

they lacked the funds to file petitions.>!

(2) Difficulty Preparing Petitions

Nearly one third (30 percent) of the service providers indicated that victims "usually”
or "frequently” had difficulty completing the paperwork required to petition for protection
orders.3? This finding is not surprising, since the petition forms are often lengthy and
complex. The paperwork is cumbersome for victims who are literate and capable of filling
out forms; it is impossible for those who are illiterate or for whom English is a second
language.

Additional problems in preparing the petitions were cited by one county clerk during
the public hearings. She pointed out the difficulties facing citizens who are seeking
assistance:

. The first thing that happens is that they are given a packet of

information and told we don’t have time to help you fill it out. But,
if you go to either the community action or the rape crisis center,
they’ll help you . . . Then they have to go find a court commissioner,
which is in two different locations, if they’re available, and get the
orders signed. Then they have to bring them [the forms] back to our
office, and then they have to go to the sheriff’s office. It’s such a run-

around for these people that it makes you feel guilty as a person who
is supposed to be serving the public.
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(3) Lack of Legal Counsel or Advocates

Petitions for protection orders often contain requests similar to those found in many
divorce petitions. For example, it is not uncommon for petitioners to ask for custody of
their children, property divisions, or limitations on respondents’ access to joint residences.
Despite the magnitude of these issues, many petitioners proceed without the benefit of legal
counsel. Twenty-one percent of the service provider survey respondents indicated that
petitioners in their respective communities had "never" or "rarely" used attorneys and/or

victim advocates to prepare their petitions for protection orders.>*

(4) Lack of Service of Notice to Respondents

The Subcommittee received a number of complaints from petitioners about the lack
of service to respondents regarding show cause hearings, necessitating multiple court
appearances to renew requests for temporary (14 day) protection orders. Although most
service providers and judges who participated in the survey believed that service to
respondents was "frequently” or "usually” a high priority among local law enforcement

agencies, many jurisdictions limit the number of times that police will attempt service.>’

Once that limit is reached, the burden of service reverts to the petitioners.

(5) Issuance of Mutual Orders of Protection

Eight percent of the service providers and four percent of the judges indicated that
mutual protection orders were issued "frequently” or "usually", even when respondents did
not file petiticms.:"6 Apparently, those judges who issue mutual protection orders do so in an.
attempt to "equalize” the requests for protection orders, or they treat them much like "no
fault" divorce actions.

Mutual protection orders can and are used against victims/petitioners. For example,
in criminal proceedings where respondents are charged with the originating offenses, defense
attorneys may introduce the mutual protection orders as evidence that civil courts have
found the victims to be equally at fault. In addition, victims who request police assistance
to enforce protection orders may themselves be arrested or find that the orders are

unenforceable because they are "mutual”.
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(6) Lack of Compliance with Protection Orders

Some victims of domestic violence complained to the Subcommittee that protection
orders "aren’t worth the paper they are written on" because respondents often failed to
comply. Many survey respondents agreed. Forty-five percent of the service providers
indicated that respondents "frequently” or "usually” violated the "no contact" provisions of the

orders for protection.z‘7

This information, coupled with the perceived infrequent
enforcement of violations by law enforcement agencies, suggests that many petitioners with
protection orders continue to be vulnerable to their abusers. .

(7) Refusal to Grant Protection Orders While Divorce Actions Are Pending

Ten percent of the service providers and 18 percent of the judicial survey respondents
indicated that judges "never" or "rarely" granted orders for protection in cases where there
was a pending divorce action.3® These findings suggest that some judges still do not take
seriously the violence in relationships or do not view petitioners as victims who require and
deserve the protection of the courts.

There was general agreement among most judges and service providers that changes
were required to improve the process for gbtaining protection orders. The most commonly -
noted suggestions consisted of additional services to victims/petitioners. Specific
suggestions in this category included advocacy programs to assist and guide petitioners
through the protection order process (76 respondents), and the provision of child care and
transportation services to e_nable petitioners to participate in court procéedings 6

respondems).?‘9

Judges and service providers also agreed on the need for a number of procedural
changes, including the development of simplified forms (12 respondents) and expanded or
modified access to the courts (9 respondents). Both groups of respondents also agreed on the
need for more public education regarding family violence in general, and the civil protection
order process in particular (19 respondents). While some judges suggested the need for
additional training on domestic violence for law enforcement personnel and attorneys (7

respondents), service providers believed that court clerks and judges/commissioners required
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more training (22 respondents).*® Finally, many respondents criticized the Legislature for
failure to provide funds to properly implement the Domestic Violence Prevention Act. One
judge echoed these concerns in the following statement:

.. . there was no legislative recognition or funding for the fiscal impact of the

domestic violence act -- we need community treatment centers, additional funds

for police agencies to serve and arrest domestic violence offenders; court and

clerk personnel training and assistants to help handle the case volume. Statewide

we have seen over 5,000 new cases yearly as a result of the RCW 26.50 agnd no

additional resources. The Legislature needs to address this as a priority. 1

Judges and service providers also offered suggestions to improve the process of
enforcing protection orders. The most frequently noted improvements mentioned by judges
consisted of the following: 1) Additional prosecutors, advocates, police officers, and court
personnel to monitor and enforce protection orders (12 respondents); 2) Increase penaities for
violations and/or simplify the contempt process (9 respondents); and 3) Amend the legislation
or modify procedures to reduce confusion and improve compliance with protection orders

(8 respondents).42

Many service providers also believed that penalties for violations should be increased
(22 respondents), but they also noted that police agencies should give enforcement of
protection orders a higher priority (17 respondents). In addition, service providers suggested
more training of law enforcement officers and court personnel on domestic violence issues
(13 respondents), more education of victims re: the law and their responsibilities (6
respondents), and abolition of mutual protection orders (5 respondents).

In the civil court process, judges and service providers agree that certain changes are
necessary to improve the process for obtaining and enforcing protection orders. In the
criminal court process, the survey respondents also agree that changes will improve the

system but they differ on the types of changes needed.

b. CRIMINAL COURT PROCESSING
Historically, common law and court precedent largely ignored the problem of victims

(usually women) of domestic violence. Agents of the criminal justice system justified their
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indifference through adherence to the tenets of male prerogative and through victim blaming.
The enactment of the Domestic Violence Prevention Act (1984) sent a clear signal to the
citizens of Washington, to policé, and to the courts that domestic violence was to be taken
seriously and that offenders were to be held accountable for their violent acts.

To determine how the law was working in Washington the Subcommittee asked survey
respondents a series of questions regarding the application of its statutory provisions in their
respective jurisdictions. The Subcommittee first determined that many victims were
reluctant to use the criminal process to stop the violence in their relationships. According
to 47 percent of the service providers who barticipated in the survey, victims "rarely” or only

"sometimes" reported incidents of domestic violence to the police.43 These respondents

indicated three primary reasons why victims don’t report:

1) Fear of retaliation from the abusers; belief that reporting will only make the
situation worse;

2) Victims are financially and/or emotionally dependent on the abusers; and

3) Victim4s4 don’t believe the legal system is responsive, nor do they trust the
police.

While some, perhaps most, victims of domestic violence fail to report incidents of domestic
violence because of fear or dependence on their abusers, others do request a police response.

Much has been written about the police response to domestic violence incidents. Prior
to 1984, for example, law enforcement officers rarely arrested the abusers and, according to
many victims, the police were often indifferent or hostile to their complaints. 45 Because
it is widely believed that the attitudes and behaviors of the police often influence whether
or not victims are willing to proceed with prosecution, the Subcommittee examined this issue
in considerable detail.

Survey respondents were asked a series of questions to determine whether law
enforcement officers in fheir jurisdictions behaved in accordance with the statutory
requirements of the Domestic Violence Prevention Act. The survey responses were
encouraging. According to most service providers, police officers "rarely" or "never" handled

incidents informally. In most instances, abusers were either arrested or cited. In addition,
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officers "usually” or "always" advised victims of the availability of shelter or other services
in the community and notified them of the legal rights and remedies available to them.*°
Most service providers also indicated that law enforcement "usually” or "always" forwarded
domestic violence offense reports to the prosecutor within the 10 day period prescribed by
law.*’ In sum, most police agencies received relatively high marks on their handling of
domestic violence cases. It appears, however, that certain legislative changes to the Domestic
Violence Prevention Act might enhance the ability of police to intervene in these cases and
such amendments should be studied.*®

These same respondents were less charitable in their ratings of prosecutor compliance.
According to more than a third of the service providers, prosecutors "never", "rarely" or only
"sometimes" advised victims of their decision to prosecute within the five day period
mandated by statute.*® Fifty-seven percent of the service providers indicated that only

"rarely” or "sometimes" were crimes involving domestic violence prosecuted vigorously in the

jurisdictions served by their agencies;.50

Judges and service
*NO CONTACT* ORDERS HAVE BEEN IMPOSED
AS A CONDITION OF DEFENDANT'S

PRE-TRIAL RELEASE providers had somewhat
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L 1w =]

NEVER RARE SOME FREQ USUAL ALWAYS DK. disagreed on the frequency with
CATEGORIES

which "no contact" orders were
I JupGes (] Dv SERV PROV

imposed on defendants as a
Judges Survey #28, DVSP #44
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Figure 5 No-Contact Orders release from custody. Judges

indicated "no contact" orders
were "usually” or "always" made a condition of release. Service providers responded that "no

contact” orders were imposed much less often.>! (See Figure 5.)
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More correspondence was found between respondent groups regarding the monitoring

of court-ordered conditions of pre-trial release or sentencing. Most judges and service

providers agreed that
defendant’s compliance with
such conditions was only rarely
or sometimes monitored by a
supervising authority.52 (See
Figure 6.)

Despite the infrequent use
of supervision to monitor
compliance, most
respondents indicated that jail
sanctions were "frequently” or

"usually" imposed on abusers

who violated "No contact" orders. In contrast, the majority of the service providers believed

that jail sanctions were imposed only "rarely” or "sometimes" for such violations.>> (See

Figure 7.)

The majority of the
judicial respondents indicated
that this discrepancy may be
explained, in part, because of
the different experiences of the
two respondent groups. Judges
see only those violations that
reach the court, whereas service
providers are more aware of
the actual incidence of the

violations.
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Figure 6 Supervising Authority
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Figure 7 Jail Sanctions for Abusers
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Judicial respondents were asked a series of questions to explore the charging and
sentencing practices in their respective jurisdictions. The majority of these respondents
noted that prosecutions were "sometimes" or "frequently” deferred if defendants offered to
participate in counseling or therapy.s“ Similarly, sentencing was "sometimes" or "frequently”

deferred for the same reason.>’

The apparent frequent use of deferred prosecutions and sentences is of concern to the
Subcommittee. Such practices permit defendants/abusers to avoid the full range of penalties
available to the court as sanctions for crimes of domestic violence. Batterers are extremely
manipulative and, according to service providers, often fail to comply with treatment orders.
Such violations go largely unreported, since court ordered conditions are "rarely" monitored
by supervising authorities, such as probation officers.’® Some judges and members of the
Subcommittee expressed a belief that a legislated and approved system of deferred
prosecution and treatment for first time offenders in misdemeanor domestic violence cases
would be an effective tool for dealing with domestic violence cases that otherwise never
reach the courts.

Both judicial and service provider respondents agreed that victims have "frequently”
withdrawn their complaints or failed to follow through with criminal proceedings against

57

their abusers. When respondents were asked why they believed this occurred, service

providers gave the following reasons:

. Fear of retaliation by the abuser;
. Legal system is intimidating, confusing, and too slow; and
. Victim reconciles with abuser and is discouraged from testif ying.58

Judges gave the following reasons why victims fail to follow through with criminal

proceedings:
. Reconciliation with the abuser;
. Fear of retaliation by the abuser; and
. Economic dependency.s9
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The Subcommittee believes that all of the above reasons are valid. There is good cause
for a victim to be afraid. There is risk that violence will increase if the victim attempts to
change or leave the violent relationship. The reality for most women in this country who
raise children on their own is economic impoverishment. Those women who attempt to
leave a violent situation are faced with few options. Shelters, if they exist in the community,
are usually filled to capacity and offer time limits of two weeks to a month. Welfare can be
a humiliating experience for even the most assertive person. A battered woman in crisis may
find the process overwhelming. The victim may also face the pressure of family, religious
beliefs, and traditions in her decision to reconcile with the abuser. The decision to reconcile
is not made freely, especially in a violent relationship.

Members of the Subcommittee also believe that the system cannot develop its policies
and procedures on the basis of whether or not victims withdraw their complaints. Rather,
the system must remove all barriers of access to the courts and give as much support as
possible to those victims who want to exercise their legal rights to protection and to a hearing
in a court of law.

Survey respondents were asked td suggest changes to improve the handling of domestic
violence cases in criminal court. Judges noted these recommendations most frequently:

1) Additional funds to support treatment programs for abusers in the areas of
anger management and substance abuse (24 respondents);

2) Legislative amendments and/or new policies to modify police and court
procedures (30 respondents); and '

3) Additional funds for staff, advocates, and counselors to assist victims before,
during and after trial (8 respondents).

Service providers suggested very different kinds of improvements, including:

1) Require training of judges, police, and court personnel on domestic violence
issues (35 respondents);

2) Advocacy, education, and support for victims (21 respondents);

3) More rigorous prosecution of domestic violence cases (11 respondents);

4) Decrease the time between arrest and prosecution (11 respondents); and

5) More court ordered counseling and better monitoring of abusers (7
respondents).
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4. ATTITUDES TOWARD DOMESTIC VIOLENCE VICTIMS

The Subcommittee was also concerned about the treatment of domestic violence victims
in the courts and the attitudes of court personnel toward victims. One lawyer survey
respondent described the attitudes facing domestic violence victims in the courtroom:

. I work in the criminal law area, particularly in the area of domestic
violence. Generally, the victims are women who are viewed as
vindictive, non-credible, over-emotional, and deserving of what they
got by not leaving the defendant. Jurors are the worst ig this respect
than opposing counsel, clerical staff, and finally judges.

The Subcommittee included in the surveys-of judges and service providers several

questions intended to gather information on gender bias in the attitudes and behaviors of

those court personnel who come in contact with domestic violence victims.

Both groups were
JUDGES HAVE TREATED VICTIMS OF DOMESTIC

VIOLENCE WITH SENSITIVITY AND HAVE TAKEN specifically asked whether or
THEIR COMPLAINTS SERIOUSLY
not civil and crimi

sopsaceumas ot criminal court
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10 |
ol - i responded that the courts
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Significantly fewer service
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providers responded that judges

Figure 8 Treatment of Victims "usually" or "always" have

treated victims of domestic

violence with sensitivity and have taken their complaints seriously in civil court (36 percent)
and in criminal court (22 percent).“ (See Figure 8.)

There were also differences between service providers and judges regarding the level

of understanding of domestic violence issues. Seventy-seven percent of the judges said that

judges in their jurisdiction "usually," or "always" have a thorough understanding of the

dynamics of domestic violence and the impact of domestic violence on children in the home.
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Only 26 percent of the service providers responded that the judges in civil court "usually”
or "always" have this understanding of the dynamics of domestic violence and the impact on

children.%’ (See Figure 9.)

Sixty-two percent of the

. ) . JUDGES HAVE A THOROUGH UNDERSTANDING OF
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criminal court judges

understand the dynamics of Figure 9 Dynamics of Battering

battering.®’

A member of the Family Law Section of the Bar noted on the lawyers’ survey that not
all judges understand the problem faced by domestic violence victims:

. Certain aspects of domestic violence .issues, e.g., battered woman(’s].
syndrome, remain beyond the comprehension of some district court
judges who hear many assault and simple assault cases. Their failure
to understand why a battered woman strikes out when she does allows
them to see wives and husbands as equals when they are not.

A public defender described one judge’s lack of understanding of domestic violence:

. In one [case], we had just tried a domestic violence case to the bench.
Afterwards, in the chambers, the judge told me and a probation officer
that these domestic violence cases are difficult when the man claims
self-defense because there is nothing so difficult as an angry woman
when she starts biting and scratching. The probation officer (who was
a man, as was the judge) confronted the judge as being ludicrous when
speaking of rather small women and rather large men, and that there
was no need for men to belt women. The judge commented that in his
day men were taught never to hit women and they never did.*
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Although the majority of judges who responded to the survey indicated that they
believed domestic violence victims were treated with sensitivity and understanding in court,

service providers and lawyers report that victims are not always treated that way.

5. CONCLUSIONS

Most judgeg and service providers indicated that the existing laws do provide a
framework for handling domestic -violence cases, but that framework needs ad.ditional
support both in strengthening some aspects of the law and in educating the personnel who
come in contact with victims. Domestic violence is a complex problem whichA requires
trained support personnel and advocates to work with victims, education and sensitivity
training for all personnel who come in contact with victims, and treatment programs and
follow-up monitoring for batterers. The Subcommittee on the Consequences of Violence
believes that although progress has been made in the state of Washington there is room for
improvement in the treatment of domestic violence victims. The Subcommittee presents the

following recommendations.

6. RECOMMENDATIONS

For Judges.
1. Increase continuing education to judges and court personnel at all court levels
about: '
a. The dynamics of domestic violence;
b. The impact on children;
c. The need for protective orders in divorce cases; and
d. The need for sensitivity when handling domestic violence victims/
cases.
2. Order probation supervision to monitor compliance when sentencing the

defendant to a domestic violence treatment program. Request increase in the
number of probation officers, if necessary, to accomplish this goal.

3. Avoid the issuance of mutual protection orders when respondent has not
requested protection and/or when not warranted by the facts of the case.

4. Consider using jail as a sanction for violations of domestic violence protection
orders.
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For the Legislature.

1. Establish a state commaission or task force on domestic violence to implement
this Subcommittee’s recommendations and other matters pertaining to domestic
violence.

2. Increase funding to the courts for advocates to assist and educate victims of

domestic violence both in the civil court process and in the criminal court.

Develop resource material for victims of domestic violence that would:

a. Encourage the use of the court system in an effort to prevent the
violence; and

b. Educate victims about the Criminal Justice System and the protection
order process. The materials could be used in shelters statewide.

3. Increase the level of support for shelters throughout the state. Currently the
state divides $537,000 among 37 shelters and safe homes statewide. Establish
shelters in jurisdictions lacking such service for victims and their children.

4, Legislate funds to support treatment programs for batterers.

5. Enact laws prohibiting the granting of a gun permit to an individual convicted
of a domestic violence crime, either misdemeanor or felony.

6. Legislate and fund increased training on domestic violence issues for police
recruits at the police academy. Currently the domestic violence training for
new recruits is two hours. The Subcommittee agrees it is inadequate and
should be increased to 16-20 hours.

7. Establish a statewide statistical data collection system for incidents of domestic
violence reported to police departments. Included in the data collection should
be the numbers of domestic violence calls, arrests, incident reports, and
citations.

8. Establish a statewide statistical data collection system for the offices of the
prosecuting attorney, both county and municipal. This would provide a
monitoring system for the "rigorous prosecution" of domestic violence cases.

9. Review the Domestic Violence Prevention Act in order to study and correct
problem areas in the legislation.

For the Office of the Administrator for the Courts/Court Administratofs:

Develop standardized forms for protection orders to be used statewide.
Analyze whether it is legally possible to use one form for all three civil orders:
protection orders; restraining orders; and anti-harassment orders.
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For The Washington Association of Prosecuting Attorneys/Prosecuting Attorneys:

1. Implement a study to determine whether or not prosecutors are doing the
following and documenting the results:
a. Notifying victims of filing decisions within five days of receiving a
domestic violence police report; and
b. Vigorously prosecuting domestic violence cases regardless of pending
divorce cases.
2. Assist in developing filing standards on domestic violence cases, both f elony
and misdemeanor.
3. Develop training material on the technical aspects of prosecuting domestic
violence cases.
4. Work with individual prosecutor’s offices to provide education to prosecutors
about:
a. The dynamics of domestic violence;
b. The impact on children; and
c. The need for sensitivity in handling domestic violence victims/ cases.
S. Vigorously prosecute violations of protection orders.
For Police:
1. Establish procedures that provide for swift service of protection orders and

establish service as a high priority within the department.

2. Increase police training on domestic violence.
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C. RAPE

The Subcommittee on the Consequences of Violence also examined the issue of
whether the judicial system’s handling of rape cases is influenced by gender bias. The
Subcommittee was concerned about issues such as the treatment of rape victims in the courts;

the credibility of rape victims; and the prosecution and sentencing of rapists.

1. INFORMATION SOURCES AND DATA COLLECTION PROCEDURES

For purposes of this study, the Subcommittee limited its inquiry to rape (as opposed
to other sex crimes such as forcible indecent liberties) and to rape of adults (rather than
including sex crimes against children). These choices were made not because the
Subcommittee failed to acknowledge the importance of these other acts of sexual assault, but
rather because the Subcommittee felt that such limitations would enhance clarity and would
not in any way minimize or obscure potential gender bias issues. In other words, if gender
bias exists in the system’s handling of sex crimes, that bias would be discoverable in an
examination of the handling of rape cases.

The Subcommittee relied upon four sources of information and data:

(1) Public Hearings, '

(2) Sexual Assault Service Provider ionnaire. An eight page questionnaire was
developed to survey the directors of sexual assault programs who work directly with victims
of rape and sexual abuse. Of the 43 questionnaires sent to targeted agencies, 26 were
completed and returned for a Aresponse rate of 65 percent. (The questionnaire can be found
af Appendix E.)

(3) Judicial Survey on Domestic Violence and Rape. This survey, described in the
Domestic Violence section of this report, contained questions about rape as well as domestic
violence. (See Appendix C.)

(4) Lawvers' Survey, The Task Force’s Lawyer Survey contained questions about rape

and written comments from lawyers. (The survey can be found at Appendix A.)
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The Subcommittee was unable to conduct methodologically acceptable interviews with

rape victims because of time and budget constraints.

2. BACKGROUND INFORMATION

In 1975 the state of Washington completely revised its rape statutes.”® The definition
of sexual intercourse was broadened beyond its ordinary meaning to include a variety of
sexual acts.”! The definition of force required for forcible rape was expanded to include
certain types of threats.”> A degree of rape was added for rapes which occurred without
overt force but after the victim clearly expressed lack of consent.”> A "rape shield" statute
was added which provides that evidence of the victim’s prior sexual history is inadmissible
on the issue of credibility and is admissible on the issue of consent only if a judge so rules

after an in camera (closed) hearing and after specific criteria for relevance are met.”* In

1981 a law was passed providing that records of rape crisis centers cannot be discoverable
by defense attorneys in rape cases except after an in camera hearing in which the judge finds
that specific criteria for relevance are met.”

Each of these revisions of and additions to the rape laws was brought about because
activists both within and without the legal system felt that rape victims were not being
adequately protected by the iaw. The Subcommittee on the Consequences of Violence

examined how the judicial system is handling rape cases in light of these reforms.

3. CURRENT STATUS: APPLICATION OF THE LAW IN RAPE CASES

Results of surveys suggest that, while considerable progress has been made in the
system’s handling of rape in the last 15 years, many of the old problems still persist. On
the bright side, 46 percent of the service providers responded that police officers take rape
complaints seriously "frequently,” "usually” or "always" and 63 percent report that police
"frequently,” "usually" or "always" treat rape victims with sensitivity and respect.’® The
statistics for prosecuting attorneys are close to those of police, with 43 percent of the service

providers reporting that prosecutors take rape cases seriously "frequently," "usually" or
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"always"77 and 67 percent responding that prosecutors treat rape victims with sensitivity

and respect "frequently,” "usually” or "always.”78

Though statistics are unavailable from 15 years ago, this percentage of sensitive and
respectful treatment of rape victims appears to be an improvement. However, improvement
or not, one must ask why it is that over half the police and prosecutors are viewed as taking
rape complaints seriously only "sometimes,” "rarely” or "never” and why over one-third of
them are viewed as treating rape victims with sensitivity and respect only "sometimes,"
"rarely” or "never."

The comments of service providers shed some light on this issue. Twenty-one percent
of the service providers indicate that rape victims "frequently,” "usually” or "always" report
their rapes to the police.79 Of the 28 service provider agencies answering the questionnaire,
23 answered t_hat rape victims’ fear of the criminal justice system (as opposed, for example,
to fear of the rapist) is directly responsible for the victim’s decision not to make a police
report.so Even when victims do report to the police, 31 percent of the service providers
report that victims "frequently” or "usually” fail to follow through with the prosecution.’!
Again, 23 of the 28 service agencies listed as reasons the treatment of victims by the criminal

justice system as a reason for the failure to follow through.82

A system that so frequently discourages victims from reporting and prosecuting an act
of personal violence has serious problems. According to the service providers, rape victims
fear that they will not be believed and/or that they will be blamed for their own
victimization.83 This, of course, is not news. Our society has had a long tradition of
blaming rape victims and doubting their credibility; a tradition which has been fully
reflected in the courts.®* One might ask, then, whether rape victims and rape service
providers are merely fearful of past practices which have, by now, been replaced with more
enlightened ones.

Several attorneys commented on the surveys regarding the credibility problems facing
rape victims in court. A member of the Washington State Bar Association noted:

. ... I believe the woman witness is viewed as less credible than a male

witness by jurors and judges (regardless of their gender). Rape victims

and mothers of victims of sexual assault are viewed far too harshly
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because of their gender. If they are upsesg, they are "vindictive and
catty”. If they aren't upset, they are lying.
Another attorney noted that some judges are reluctant to believe rape victims:

. The male judges (in district court) I have had cases with involving
sexual crimes have been very hesitant or reluctant to believe female
victims. (One of these judges has also sgzted that he has a hard time
believing children who are victims.) . . .
Sadly, the surveys also suggest that victims’ fears are not unfounded. In response to
the judicial survey, 24 percent of judges responded that victims have "sometimes" or
"frequently” "precipitated their sexual assaults because of their dress and/or actions preceding
the incidents."8” This very revealing response bears closer examination. One might ask what
exactly does it mean that a victim "precipitates" a rape. By definition, a rape is sexual
intercourse that is forced or coerced. This means that whether or not the victim wore "sexy"
clothing, whether or not she hitchhiked, whether or not she dated her assailant, the sexual
intercourse was accomplished without her consent and by force or coercion. One wonders,
then, how she can be viewed by nearly one quarter of responding judges as "sometimes" or
"frequently” precipitating the rape by her own actions. It is small wonder that rape victims
fear they might be blamed in the judicial system for their own rapes.
Besides fearing that they will be blamed for their own rapes, victims express fears
(according to their service providers) that they will not be believed about the rape or, to put
it more bluntly, that they will be viewed as fabricating complaints against defendants,
making false accusations for spite, revenge, blackmail, or some other despicable motive.?8
One prosecuting attorney commented:
. I’ve seen lawyers make arguments to the jury like, "Hell hath no fury
like a woman scorned" in rape cases where defense is consent. Other
similar type arguments and innuendo often lurk below the surface in
sexual assault cases.

Historically, the credibility of rape victims has been undermined in court by attacking

the victim’s character, personal life, lifestyle and prior sexual history. While the 1975 "rape

shield" statute® has certainly reduced the incidence of victims being subjected to improper
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questions about prior sexual history, it has not eliminated it from the process. While it is
understandable that defense attorneys try to take advantage of societal biases in defending

their clients, this does not mean that such biases should go unexamined or unchallenged.

Survey results show that
A N N b =S TIONED ABOUT judges and providers of services

DURING PRE-TRIAL PROCEEDINGS o ) )
to victims have different views

5o PERCENTAGE
of the extent to which victims
40
30 {_ are questioned about prior
20 l sexual history. Thirty-four
10 :
. s percent of the judges indicate
O"NEVER RARE  SOME  FREQ USUAL ALWAYS o
CATEGORIES that rape victims are

I JuDGES [ SA SERV PROV "sometimes," “frequently,"

Judges' Survey #4565, SA Serv. Prov. #23 .
99 "usually” or "always" questioned

Figure 10 Rape Victims Prior Sexual Experiences about prior sexual history

during pre-trial proceedings.”!
Two thirds of the service providers answered that rape victims are at least sometimes
questioned about their sexual history during pre-trial proceedings.92 (See Figure 10.) The
difference may be due to judges’ ignorance about what takes place in pre-trial interviews or
depositions between defense attorneys and rape victims.

A recent case, State v. Gonzalez, 110 Wn.2d 738, 757 P.2d 925 (1988), illustrates the.
situation in which questioning about prior sexual history might arise. In a rape prosecution
where the defense was claiming consent, the defense attorney asked the complaining witness
in a pre-trial deposition to reveal the names of all prior sex partners. When the victim
refused to answer the question, the trial judge ordered her to answer it. When she continued
to refuse, the trial judge ordered her testimony suppressed. The Washington Supreme Court
reversed holding that, though the rape shield statute did not apply to pre-trial discovery, the

defense had not shown the materiality of the information sought.
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Whether victims risk pre-trial questioning about their sexual history one third of ‘the
time (as judges think) or two-thirds of the time (as providers think), the figure is still high

enough to make the victims’ reluctance understandable.

Moreover, victims may

EVIDENCE OF RAPE VICTIM'S SEXUAL HISTORY I .
HAS BEEN INTRODUCED AT TRIAL also face questioning about prior

7o PERCENTAGE sexual history at trial. While

60 — only four percent of judges
50
40 — think that victims are
30
20 questioned at trial about prior
101 1 history,” 37

] - sexual history, percent of
o]

NEVER RARE SOME FREQ USUAL ALWAYS ) ) )
CATEGORIES service providers believe that

} SA SERV PROV ..
W wuoaes  [—sA g€ such questioning takes place at

Judges' Survey #47, SA Serv. Prov. #25 . .
trial.>* (See Figure 11.)

Figure 11 Rape Victims’ Sexual History In every category of crime
there is the potential for
complaining witnesses to falsifying the complaint for purposes of hate, revenge, greed, etc.
If this is possible in crimes like robbery, burglary, theft and assault, the question arises why
is it so commonly a defense only in sexual assault cases. It is notable that cases where victims
are commonly blamed for their victimization or accused of lying about it are cases--such as
sexual assault and domestic violence--whére the victims are usually women. The very fact-
that a rape shield law is necessary suggests historical gender bias. Such bias is unfortunately
still operating in the judicial system. The responses of the providers of services to rape
victims indicate that such biases still keep victims from making reports to police and from
following through with prosecutions.
Repeatedly, in public testimony and survey comments, the need for education was
cited. In their responses to the question of what changes should be made in criminal courts’
handling of rape cases, service providers suggested that judges, prosecutors and police need

more education on the dynamics of sexual assault. Indeed, there is a large discrepancy
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between the way judges view themseives in this area an

providers working with victims.

d the way they are viewed by service
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Eighty-nine percent of the
judges responded that their
peers "usually” or "always" treat
rape victims with sensitivity and
respect,95 while only 32 percent
of the service providers say that
judges do s0.%¢ (See Figure 12.)

Likewise, 74 percent of
the judges that

say they

"usually" or "always" have an

Figure 12 Victims of Rape

Only 12.5 percent of service providers say that judges

(See Figure 13.)

understanding of the dynamics

and impact of sexual assault.”’

are usually or always enlightened.98

A common complaint of

rape service providers is that
judges and prosecuting attorneys
treat cases of acquaintance rape
less seriously than those of rape
by a stranger. Thirty-seven
percentof judges indicated that
defendants are "sometimes,"
"frequently” or "usually" given
shortersentences in cases where

the victim and defendant know

each other than in cases where

JUDGES HAVE AN UNDERSTANDING OF THE
DYNAMICS OF SEXUAL ASSAULT AND ITS
POTENTIAL LONG-TERM IMPACT ON VICTIMS
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Figure 13 Sexual Assault
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they are strangers.99 The attorney survey indicates that 68 percent of the attorneys believe
that judges give shorter sentences in acquaintance rape cases.!® A prosecuting attorney
commented on the survey:

. . . . One judge after sentencing a defendant (charged with simple
assault although evidence indicated the victim had been sexually
assaulted - victim refused to testify about sexual assault. Victim met
defendant at a bar and she and a friend took him and another male
home) stated that he believed the victim had it coming to her and

deserved assault because she met defendant in a bar. Defendant
received a lenient sentence.!®!

Service providers suggest that giving lowered sentences in acquaintance rape cases
demonstrates a lack of understanding on the part of judges of the dynamics and serious
psychological aftermath of acquaintance rape. Service providers also complain that many
deputy prosecutors refuse to .t' ile acquaintance rape cases because they, too, fail to
understand the dynamics of acquaintance rape and are unwilling to risk filing cases that
strike them as "losers."'% This issue of the treatment of acquaintance rape by judges and
prosecutors is a serious one in light of the fact that 77 percent of the service providers

estimate that rapes are "frequently" or "usually" committed by a friend or an acquaintance.1°3

Service providers also noted that deputy prosecutors in rape cases agree to defense
requests for continuances of trial dates without considering the enormous stress such
continuances place on rape victims. Many service providers cite this as a reason for victim
"drop-out" during the pre-trial period.104 Service providers also indicated that prosecutors
could reduce this drop-out rate if they would work more closely and cooperatively with rape
relief or victim-witness advocates during the pre-trial process.ws Such advocates can aid in
helping the victim to understand the process and to feel that the system cares about the
victim.

Service providers also complained that judges’ sentences of rapists were too lenient.
One provider wrote:

. Stiffer sentences should be [imposed] on convicted rapists. The victim

feels it is scarcely worthwhile when the rapist escapes with a slap on
the wrist. .
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Another service provider testified at the public hearings that judges were inconsist in
sentencing defendants in rape cases:
. From one judge giving 11 years for a rape case to other judges allowing
plea bargaining down to indece{}}, liberties and people walking the
streets with two years probation.
A particularly sensitive issue for rape victims is the imposition of a sentence that
includes only treatment requirements with no accompanying jail sentence. It is the position

of the Subcommittee that treatment and punishment are two different sentencing goals and

that appropriate punishment should always. be imposed. in -addition to treatment orders.

4. CONCLUSIONS

While improvements have been made in the handling of rape cases in the last 15 years,
problems still exist. Rape victims are still afraid to report to the criminal justice system
because they fear they will be disbelieved or viewed as responsible for their own
victimization. These fears are supported both by stated attitudes of judges and by the type
of questioning victims undergo at the hands of police and attorneys. Victims who do make
reports to the police are often discouraged by the refusal of police to pursue the case or of
prosecutors to file charges. Even when charges are filed, repeated continuances of trial date
and poor communication between victims and prosecutors leave victims feeling unsupported.
Though acquaintance rapes constitute the majority of rapes, handling of these cases by
judges and prosecutors indicates a lack of understanding of the dynamics and effects of this

crime.
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5.

RECOMMENDATIONS

For Judges.

Provide education for judges about:

a. The substantial current data regarding the nature of the crime of rape,
the psychology of offenders, the prevalence and seriousness of
acquaintance rape and the long-term psychological injury to rape
victims; and ‘ :

b. The difference between vigorous cross-examination that protects the
defendant’s rights and questioning that includes improper sex
stereotyping and harassment.of the victim..

For Prosecuting Attorneys.

Provide education for deputy prosecutors about the substantial current data
regarding the nature of the crime of rape, the psychology of offenders, the
prevalence and seriousness of acquaintance rape and the long-term
psychological injury to rape victims.

Establish specialized prosecution units that permit rape victims to deal with
only one deputy prosecutor through all stages of the proceeding and which
emphasize communication between victims and prosecutors.

Ensure that acquaintance rape cases are treated with the same seriousness as
stranger rape cases.

Oppose continuances in rape cases unless there is compelling necessity for such
continuance.

For Police.

Establish specialized units to deal with sex offenses.

Provide education for police of ficers about the nature of the crime of rape, the
psychology of offenders, the prevalence and seriousness of acquaintance rape
and the immediate and long-term psychological injury to rape victims.

Ensure that acquaintance rape complaints are treated with the same seriousness
as complaints of stranger rape.

46



IV. REPORT OF THE SUBCOMMITTEE
ON THE CONSEQUENCES OF DIVORCE

Judge Michael E. Donohue, Chair
Judge Faith Enyeart
Judge W. Edward Allan
Mary Kay Becker, Esq.
Judith A. Bendor, Esq.
Commissioner Joan DuBuque
Professor Jane Ellis

Representative Louise Miller

47




48



A. INTRODUCTION

To adequately address the issue of gender and justice in the Washington Court System,
it is important to understand how women, men, and children fare in the economy as a whole.
The adverse economic consequences of marital dissolutions on women and children are a
matter of significant national and statewide concern.

. Twenty-five percent of white women and 55 percent of black women

in the United States have in recent years fallen below the poverty line
after their marriages ended.

. Between 1970 and 1980 the percentage of Washington families below
the povel&y line and headed. by. women. grew from 32 percent to 41
percent.!

. In 1987, 51.5 percent of all poor families in the United States were

headed by a woman with no husband present. In 4.8 percent of poor
families, the householder was a man. Among all families with a female
householder, 46.1 percent of those with children were in poverty.!!®
There i§ a growing public concern about this feminization of poverty - the increasing
number of female-headed households with incomes below the poverty line.!'! Welfare rolls,
swellihg with divorced women unable to escape the trap of inadequate support or dead-end
jobs, cost the taxpayers and waste valuable human resources. In addition, issues of child-
rearing responsibilities following dissolution are of great concern to both fathers and
mothers.
Washington’s community property laws and dissolution statutes reflect a stated public
policy of fair and equitable treatment of spouses upon dissolution of the marital relationship.

Women'’s legal rights in Washington compare favorably to any other state in the country.m'

The Subcommittee was concerned that in the implementation of the laws, judges and
attorneys might be influenced by gender-based cultural myths and stereotypes about the
roles of men and women.

A professor from Fairhaven College, Western Washington University, who testified at
the public hearings described three of these stereotypes which can affect women’s lives in
terms of divorce decrees:

. (1) Thei hat women hav 1 i nd earnin

Women do not. Fact sheet #85-7, July 1985 of the United States:
Department of Labor, the Women’s Bureau, states that women on the
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average earn less than 2/3 as much as men although there was a slight
narrowing of the earnings differences during the past ten years; in fact,
college educated women did not receive as much as a man with only a
high school diploma.

(2) The notion that spousal maintenance is akin to welfare and
perpetuates female dependency. [A]stereotype affecting judges, is that

alimony or spousal support is somewhat like welfare--it makes the
woman dependent. We have myths of independence in our culture that
people should be self-sufficient and that if a woman isn’t sent out on
her own quickly, she will simply become dependent. Some judges seem
to have the attitude . . . stop wallowing in your misery, get out there
and get to work, and then you’ll be all right. If we give you money
and let you stay home, then you’ll just perpetuate a situation of
dependence, and you will never get out and take care of yourseif.

(3) The belief that an attractive voung woman will remarry . . . One
woman told me that a judge said to her in open court, "You're young
and attractive and you’ll be remarried again in three years so there's no
reason for you to worry about your economic future." If that judge
perhaps knew the economic facts about female heads of households and
the possibilities that await her, perhaps that statement would not have
been made.
It has been the purpose of this Subcommittee on the Consequences of Divorce to
explore how the legal system carries out the statutes and deals with those persons involved

in marital dissolutions.

1. INFORMATION SOURCES AND DATA COLLECTION PROCEDURES
The Subcommittee limited its inquiry to the consequences of divorce and the impact
of gender bias on property division, maintenance awards, custody, visitation and child

support, and legal assistance. The Subcommittee relied upon five sources of information and

data. 114

¢)) Public Hearings were held throughout the state to focus public dialogue on the

issues of gender and justice in dissolution cases.!1®

(2) The Lawvyers’ Survey, which contained 34 questions about divorce and custody,
was sent to over 4,000 Washington State lawyers, including a random sample of the Family
Law Section of Bar. Percentages referred to in this report are based on the number of
lawyers who responded to those 34 questions. (See Appendix A.)

3) The Judicial Survey, which was sent to all members of Washington’s judiciary, -
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paralleled the questions asked of lawyers. Percentages referred to in this report are based on
the number of judges who responded. (See Appendix B.)

4) The Washi Dissoluti was designed to review a sample
of 700 marriage dissolution case files in a representative group of 11 Washington counties.
In this random sample of cases studied, the majority of dissolutions were the result of either
default or agreed decrees. Only five percent of the cases were contested. (See Appendix F.)

(5 Other State and National Studies provided economic data on women’s

earnings, amounts of maintenance and child support, and custody decisions.

2. SUMMARY OF FINDINGS

A disturbing picture has emerged concerning the economic status of women and
children following dissolutions in Washington. Indications are that maintenance awards, if
ordered, are of limited duration and generally only available to women of very long-term
marriages. Women traditionally have been disadvantaged in property awards when the
courts and attorneys fail to address the disparate earning capacities of the spouses in making
such divisions. Child support orders appear to be inadequate. Affordable legal
representation is often not available for low and middle income persons with family law
problems. Child custody decisions, though not economic decisions per se, are also of
enormous importance in shaping the economic lives of the parties after divorce and may be
impacted by stereotypical thinking about traditional family roles.

This report represents the first step in the study of the conseqiuences of divorée in
Washington State. Public testimony and the survey results revealed widespread perceptions
that gender stereotyping in divorce proceedings does exist to an extent which frustrates the
goal of equal justice under law. Hard data to validate such perceptions is not as complete
as is desired. State and national data were available to the task force to substantiate the
economic realities that disadvantage women following dissolutions. The case study
completed by the task force provided information on maintenance, child support, and

custody in a representative group of Washington counties. The court records, however,
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contained scant data on the parties’ incomes, employment situations, education, or property

distributions.

3. ECONOMIC BACKGROUND: NATIONAL AND STATE DATA

The subcommittee’s findings indicate that women are disadvantaged economically in
general in our, society and in particular following dissolutions. State and national data
illustrate the disparity between the earning power of men ahd women. The judicial system
cannot address the problems of women without confronting these economic realities.

Nation

FULL-TIME WORKING WOMEN CONTINUE TO
EARN LESS THAN FULL-TIME WORKING MEN
1987 MEDIAN INCOME
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Figure 14 1987 Median Total Money Income for Year
Round Working Women and Men

. Full-time, year-round women workers earned 65 cents for every dollar earned
by men in 1987.116

. The median income for year ro;}nd workers in 1987 was $16,809 for women
compared to $26,003 for men.!! ‘

. Among men, workers in executive, administrative, and managerial occupations
had the highest median earnings ($686), followed by those in professional
specialties ($661), technicians ($512), and sales workers ($507).

For women, median weekly earnings were highest for professionals ($493g,
followed by those in executive, administrative, and managerial jobs ($442).11

. In 1987, 51.5 percent of all poor families were headed by women. Forty-six
percent of the children in female-headed families are living on incomes below
the poverty level.
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. Half of the Nation's poor in 1987 were either children under 18 years (40
percent) or elderly (10.7 mrcent).1

. Sixteen percent of women over 65 have social security as their only source of

income. Seventy-eight percent of older Americans with annual incomes below
$5,000 are women.

Washington Data

. In 1983, women comprised 42.7 percent of Washington’s civilian labor f orce.1%*

. More than 50 percent of Washington women with children under age six are
in the paid work force; 71 percia{%t of all Washington single mothers are so
employed. (1983-4 Census Data)

. Three out of five full-time female workers earn less than $10,000 per vear.'~*
. Full time child care costs in Washington range from $200 to $600 per month.!®
. The median income for Washington women over 65 was $4,887, one-half the

median income for men 65 and older.!?

Other States

Studies have reported that divorced men experience an improvement in their standard

of living while divorced women and their children experience a decline.
. A 1986 study of the economic consequences of divorce in Alaska reported that
divorced women and children experienced a 33 percent decline in per capita
income resulting in a downward shift of their standard of living while divorced

men experienced an improvement in theilrz;tandard of living as a resultof a 17
percent rise in their per capita incomes. :

. A 1970°s study of California families approximately one year after legal divorce
reported divorced men experienced a 42 percent increase in standard of living
while ldivorced women experienced a 73 percent decline in standard of
living.

Washington tu

Data from the Washington dissolution case study of 11 counties in 1987 was compared
to data from studies conducted in Connecticut, California, Vermont, and by the United States
Census Bureau Survey. This table reports the amounts awarded for maintenance and child

support, not the amounts which are actually collected. Note that the Washington study -

53



reflects a sample of 700 cases in 11 counties. The data reveals the following:

. Washington women are awarded maintenance less often than the national
average.
. Maintenance awards are for a limited duration and for only 10 percent of the
divorced spouses.
. The percentage of Washington fathers who have sole child custody exceeds the
national average.
. Child support orders are less than the national average.
Table 1 Comparative Table - Maintenance, Child Support, and Custody
WA CA CT VT uU.S.
'Year Data Collected (1987) (1977) (’82-83) (°82-83) ('85)!
| Maintenance
% Cases Awarded? 10% 17% 30% 7% 15%
Mean Amount 3 4
Awarded Monthly $432 $378 $181 $277 $329
Limited in Duration 84% 67% 40% 98% N/A

Mean Amount

Awarded Monthly ' $197 $143 $266 $114 $218
hil -

Sole Mother 79% 90%"° 86% 79% 90% ©

Sole Father 18% 7% 8% 11% 10%

Joint/Shared 3% 2% 3% 5%

Child Custodv - Legal . ;

Sole Mother 61% 88% N/A8 N/AT  N/A

Sole Father 13% 5% N/A N/A N/A

Joint 24% 3% 12% N/A N/A

NOnh wn

All U.S. data is based on the 19.2 million ever-divorced or currently separated women as of spring 1986.
U.S. Bureau of the Census, Current Population Reports, series P-23, No. 154, Child Support and
Alimony: 1985, (Supplemental Report), 1989.

All percentages have been rounded.

The table is adjusted per CPI, Consumer Price Index, to bring other states up to 1988 dollars. Note:
California, Connecticut, and Vermont figures were adjusted from 1985 dollars.

Wishik (1986), p. 87, figure is based on data from only 10 cases.

Weitzman (1985), table 21, p. 232, combined San Francisco and Los Angeles Counties.

Data from McLindon (1987), p. 366, footnote 103, based on 1980 data.

Weitzsman (1985), table 20, p. 228 using figures for Los Angeles county on studies conducted 1968-72.
Weitzman figures for San Francisco were: sole legal mother (72.4%); father (8.1%); joint legal (16.7%)
Neither McLindon nor Wishik reported data in comparable categories, with the exception of McLindon on
joint legal custody (McLindon, Table 9, p.367). Each emphasized the residential award rather than
"legal” designation.
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While the judicial system cannot end poverty for women and children, it can through
understanding avoid contributing to it. The balance of this report will address in more detail
the data provided to the subcommittee on the issues of property division, maintenance

awards, custody and visitation, child support, and attorney fees in dissolution cases.

B. AREAS OF CONCERN
1. PROPERTY DIVISION

Public hearings’ testimony, lawyers’ survey responses, and testimony from individuals
who directly contacted the Task Force noted inequality and long-term negative economic
effects for women resulting from division of property during divorce. The Subcommittee
did not collect property award and debt allocation information in the dissolution case study
because the case records did not consistently contain this data. The Subcommittee review
found that many decrees did not place a value on the assets divided between the parties nor '
did they contain information about the amount of debts to be allocated between the spouses.
Moreover, there is no uniform requirement for filing pretrial financial affidavits or
summaries which might contain this information.

Alfhough the Subcommittee had limited hard data on property awards, both public
testimony and survey results indicate that problems do exist in property awards. The
Subcommittee found that the ability of one or both spouses to earn income, developed
through the course of the marriage, often represents one of the family’s most important
economic assets - one not easily equalized by property division. Where a couple has.
structured their marriage so as to allow one spouse to develop the skills, experience or
education creating a greater income-earning ability than the other spouse, the awards of
property and maintenance ought to be recognized as a proper tool to address the imbalance.

For example, if a husband after ten years of steady employment can earn $15 per hour,
while a wife after ten years of steady homemaking can earn $4.50, he can earn $20,000 each
year more than she can after the divorce. This difference cannot be fairly remedied by

increasing the wife’s share in home equity by $10,000. Nor is it cured by child support,
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which is for an entirely different purpose.

a. LAWYERS’ AND JUDGES’ SURVEYS

In response to survey questions on property division, both lawyers and judges reported
that they were aware of cases in which women gave up community property to avoid custody
battles. Almost half (47 percent) of the lawyers responding to the survey have represented
at least "occasionally" female clients who conceded property in order to avoid a child custody
dispute. Nine percent (9 percent) of the lawyers report their female clients usually or always
compromised on property division in exchange for their husband’s agreement not to seek

custody.'?®

A significant number of
MOTHERS CONCEDE MORE THAN §0% OF

judges (48 percent) also PROPERTY IF FATHERS DON'T SEEK CUSTODY
responded that at least 100% 2rcent of Responses
"occasionally” they were aware 8o%
. . . . 60% —53%—s2y
of situations in which mothers . 45%
40%— 38%

conceded more than 50 percent 20% —] -

. . 3%
of the community assets in 0% [ j

Never Occasionaily Usually/Always
exchange for the father’s Response Categories
Cu |
agreement not to seek awyers udges
130 . Survey Question #47 Lawyers, #55 Judges

custody. Such compromising
may have significant economic Figure 15 Mothers Concede Property

impact on the female headed
household.

Thirty-one percent of the lawyers noted that judges at least "occasionally” consider
the likelihood of a wife remarrying when dividing property; while 13 percent of the lawyers
perceived that judges sometimes consider the husband’s future marital status.'>!
Approximately one-fifth of the judges indicated that they sometimes consider the likelihood

of remarriage by the wife (22 percent) or th_e husband (18 percent) when awarding property.
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When asked whether property awards have reflected a judicial attitude that property
belongs to the wage earner, more lawyers reported that attitude to be present when the
husband is the primary wage earner (39 percent) than when the wife earns the bulk of the
income (23 percent). The majority of the attorney respondents felt that judges do not

consider property to belong to the primary wage earner.!3? More than half (52 percent) of

the judges reported that they sometimes awarded over half the property to wives who were

the primary wage earners. Forty-five percent awarded a larger share to husbands who

earned the bulk of the income.!33

One attorney commented on the problem of property division and the older woman:

. I would urge that the court generate guidelines for distribution where
parties are over 55 as to minimum standards. Specifically, where the
unfavored spouse with little separate property has not made provision
for savings, relying on a traditional marriage. Then the Court should
give [the] majority of community property - even awarding separate
property, to avoid creating generations of bag ladies (or gentlemen). [I]
find "enlightened" judges in their 40’s most callous - appear to have
little experience with the employment market or realities of social
security. (Member of Family Law Section of Washington State Bar
Association.)

b. PUBLIC TESTIMONY
At the public hearings, individuals testified about their personal experiences with -
inadequate and inequitable property awards and representatives of legal and service
organizations addressed the need for judges to give greater recognition to the economic value
as well as the lost opportunity cost to the homemaker/spouse who is ill-equipped to compete
in the work force. A professor from the University of Washington School of Law testified
that the enhanced earning capacity of one spouse should be considered property and divided
fairly at dissolution.!>® In Wenatchee, a woman testified that in awarding property the court
failed to recognize the true difference in economic circumstances between the parties
because of her ex-husband’s superior earning capacity.
. After a 21-year marriage, I walked away, supposedly, with a 60-40 cut.
The judge made the decision on the community property settlement.
I really feel that one thing important that wasn’t taken into
consideration was my ex-husband’s earning ability. I was a housewife

and mother through all those years. I was left with nothing--how do
I earn a living? I really feel that nothing was taken into consideration
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like the cost of living and the fact that I had to educate myself in mid-
years. If 1 didn’t educate myself, my maintenance would have been
taken away from me. Several weeks after the divorce, my ex-husband
was remarried and took on a new family. That is expensive in itself.
He now has two homes, and one of them is over a $200,000 home; the
other one is in a very exclusive area. My daughter and I are sinking
into poverty level. I got no breaks--I don’t get to claim her on income
tax, I have to share in all her medical expenses, I just got socked, and
I really feel that was gender bias as far as the judge was concerned. I
don’t feel that the equity of the situation was taken into
consideration.

Several witnesses also spoke of the problem of women being defrauded out of hidden
community assets. In addition, a Bellingham attorney testified about her experience with a

judge relying on the husband’s rather than the wife’s estimate of the value of particular

property.

. .. . the opinion of the wife, the woman in the action, may not be given
the credibility or the weight that it should be given mainly because
there’s a perception floating around that she . . . doesn’t know very
much about it because she’s a woman. She doesn’t know about boats
or cars or tools or guns . . . women . . . f requer}gly come away feeling

that they just weren’t listened to by the judge.

A speaker in Seattle spoke of the dire situation of women divorced from military men
whose dissolutions became final during the period of time between the McCarty decision,
which held that military retirement benefits were not community property, and the
Congressional Act which declared that such benefits were community property. These
women lost their fair share of those benefits.!® A representative for EXPOSE -- Ex-
Partners of Servicé Men and Women for Equality -- testified about numerous problems
faced by women divorcing men in the military and remarked that the military does nothing

to help them.!®

Other witnesses described the problems facing women who are forced by inadequate
maintenance awards or inadequate income from wages to sell off the property they receive.
A tax and divorce consultant from Olympia testified that judges don’t take into consideration
the economic circumstances that force women to sell their homes when the property is
awarded to them in order to pay off the lien attached to the property.140 One of her clients,
who is facing this problem, testif igd in Seattle:

. So now, I am divorced after 18 years. My husband left with his salary
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of $42,000. . . I am a teacher’s assistant. I have a salary of $10,000 a
year. I also have a $20,000 lien against my house. I am 62 years old.
My husband is five years younger than me [sic]. He will probably not
retire for another eight years, and therefore, I can’t retire, . . . which
will probably put me around 70 years old . . . I was awarded
maintenance for 2 1/2 years. !4
The issues of enhanced earning capacity, compromising property settlements in
exchange for child custody, and the problems faced by wives divorcing military men deserve

further study.

2. MAINTENANCE AWARDS

Problems with the amount and duration of maintenance awards, particularly for older
spouses in long term marriages, were noted in the survey responses, public testimony, and
the dissolution case study. Even the term "rehabilitative maintenance" was criticized as
gender biased by one older spouse who stated she felt like a criminal who had to be taught

how to live in society rather than a partner in an equitable settlement.!*?

a. LAWYERS’ AND JUDGES’ SURVEYS

Sixty-four percent of the lawyers say there is no readily determinable rule-of-thumb
regarding eligibility for maintenance.!*3 Lawyers reported that older displaced homemakers,
with little chance of obtaining above minimum wage employment, after long-term marriages
are "never" (26 percent) or only "occasionally" (46 percent) awarded permanent
maintenance.!* In determining the amount of maintenance to be awarded, lawyers think
judges consider foremost the financial need of the person seeking the award; second the job
skills of the person seeking the award; third the length of the marriage; and fourth the
ability of the obligor-spouse to ;:oay.145 Lawyers report the duration of maintenance is
related to the length of marriage but awards tend to range from 0-5 years regardless of the

duration of the marriage.146 Typical duration of maintenance is brief:

Marriages less than 10 years, 0-3 years of maintenance

Marriages 10-20 years, 1-3 years of maintenance

Marriages 21-30 years, 1-5 years of maintenance

Marriages greater than 30 years, maintenance likely to be limited to 1-10 years
and most probably 5 years or less. .
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The individual written comments of the ’lawyers are largely consistent with the above
tabulated results. Lawyers stress that most awards are very limited in duration. Several
attorneys commented on the problem of the older woman:

. The worst case I've handled was a doctor’s wife who, after 25 years of
marriage, and a high school education, was given $500 a month for one
year and denied a modification after that year because the judge said
in open court (a highly respected judge at that) that she was sure to
remarry. She came close to suicide. . .. One judge said the problem
of a middle-aged, minimum wage, no employment benefits woman was
a problem for society, not for the courts. (Mgmber of Family Law
Section of Washington State Bar .lﬁtssociation.)14

. Too often the courts ignore all but the short term "rehabilitation"
aspects of maintenance, when 2 years at a community college can never
"rehabilitate” a homemaker of 30 years duration. (l%ember of Family
Law Section of Washington State Bar Association.)

. The very difficult case is the wife, over 50, after raising a family and
with no skills. In a majority of these cases, the courts expect her to
become productive within three years. There is a lot of insensitivity
in these cases. (Member of Washington State Bar Association.)

Many lawyers cite need for a very long-term marriage and children as well as
disproportionate income before a woman will be awarded maintenance. Lawyers emphasize
the need to present a "return-to-work" plan "as part of a package". One attorney noted:

. I practice in three counties, with experience on this issue in two. I
advise my clients - it {maintenance] won't be enough in duration or
amount, even for displaced homemakers of long marriages, that they
will do better in the award if they have some job retraining plan, not
to count on more than 2 years even if thga/ have no work history.
(Member of Washington Women Lawyers.)1

In determining maintenanée, the judges ranked the following factors in order of

importance: financial need of seeker, job skills of seeker, payor’s ability to pay, length of

1

marriage, and conduct of seeker during marriage.lS Most judges concluded that there is

no custom in determining the duration of maintenance awarded compared to the duration of
the marriage. For judges who identified a custom exists, the results were:

Marriages 10 years or less, 2 years or less maintenance

Marriages 10-20 years, 3 years or less maintenance

Marriages 21-30 years, 5 years or less maintenance
Marriages greater than 30 years, permanent maintenance.’

e e o o
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IS PERMANENT MAINTENANCE AWARDED
TO OLDER WOMEN AFTER LONG-TERM MARRIAGES

Percent of Responses
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Lawyers’ Survey #30; Judges’ Survey #38

Figure 16 Permanent Maintenance

A majority of judges (62
percent) responded that oider
women do receive permanent

153

maintenance. As noted in

Figure 16, there is a low
correlation between how judges
perceived their awards of
maintenance and how attorneys
perceived the judges awards of
permanent maintenance.

Most judges stated that

men get serious consideration

when seeking maintenance. Attorneys surveyed believe judges do not usually take husband’s

requests for maintenance seriously.!*

maintenance and are told to look for work."}33

One attorney commented, "Husbands will not get

Lawyers said decrees
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may be jailed, yet only seven
percent of the judges in such

circumstances "usually” or "always" jail such non-payers.158
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b. DISSOLUTION CASE STUDY

Data about the number of women or men initially requesting maintenance was not
available. This information is essential to assess whether requests for maintenance are being
given adequate consideration by the legal system. Data from the case study of 700
Washington dissolutions indicates that women in those 11 countieé did not receive

maintenance as frequently as women in the other states studied, except Vermont.!*? (See

Table 1.) In the 11 counties, maintenance was received in only ten percent of cases. It must
be noted that the majority of these cases were settled and not tried to the court. For women
who were awarded maintenance, 84 percent received awards of limited duration. Only 16
percent of the women on whom data was available received permanent maintenance. Of the
71 recipients of maintenance only one was male.

For those receiving limited or nonpermanent maintenance, the mean duration of
maintenance was 2.6 years. In the few cases in which permanent maintenance was received
by women, the mean length of marriage was 29 years. The mean duration of marriage for
all women receiving maintenance was 16 years. (See Appendix F, Tables 8 and 26.) The
Washington study shows a mean monthly maintenance of $432 which is higher than that
reflected in other studies. However, given the significantly lower number of women who
receive maintenance and the extremely limited duration of maintenance, women in these
Washington counties most probably receive less total maintenance than women in the other

states studied.

c. PUBLIC TESTIMONY
Attorneys, representatives of womens organizations, counselors, and individual women
reported problems with inadequate maintenance particularly for women who have been out
of the work force for a substantial period of time. One attorney who specializes in family
law illustrated the problem:
. The very real and frightening economic consequences of divorce that
other speakers have spelled out, make it clear that gender bias does
exist in this state. Maintenance awards, child support awards, and
divisions of property all very clearly favor many husbands in many
cases. I have seen in the Law Center many cases in which long-term
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marriages have terminated and maintenance is given for a very short
duration. It is discrimination to fail to recognize in value the
contribution of women in the traditional one-wage-earner family.
Property settlements that are 50-50 or even a 60-40 split of property
do not adequately provide for a woman who is 40 or 50 years of age,
has to enter the work force at the bottom of the wage scale with no
hopes of moving up very far when it’s compared to the husband in that
family who at 40 or 50 is at the prime of his financial capability.“’0

In Pasco, a 70 year old woman testified about the inadequacy of the awarded
maintenance after her 44 year marriage and the inequality of the provision that if she
remarries, it will be terminated. She stated that this remarriage clause (Title 26 RCW
26.09.170) is gender biased because there-were- no- restrictions placed upon her former
husband. She noted the economic effects of inadequate maintenance:

. "My husband’s living standards have gone up at least 1‘/0 percent and

I've gone down to where I'm below the poverty level."

A woman, now 63 years old, who was awarded "rehabilitative maintenance" after a 22
year marriage described her problem in written testimony to the Task Force:

. My job hunting expenses were exceeding my income. I ask [sic] for an

increase to help with job hunting expenses. The case finally came
before the court in 1986. The Judge Pro-tem raised it to $750.00 until
my birthday in 1987; and told me to draw SSI (which is for the blind
and dying) or any other public assistance I could find. - and if I
received any Public Assistance over $300.00 it was to be paid back to
Husband. Common sense will tell you that I had no excess money.
And since August of 1987 my only income has been my social security
check for $235.00 and whatever else I could beg or borrow. Through
no fault of my own, I am destitute.!®

A speaker from Spokane described her work with displaced homemakers and their
long term economic problems. According to this speaker, "Money is being pulled out of
women’s pockets during their productive years." Many such women end up in "retirement
poverty" while their husbands add to retirement with high income earning years following
the dissolution.!%3

In Bellingham, a family law attorney pointed out that awarding three or four years of
maintenance in order for a woman to finish college may be inadequate when a woman has

children to raise or is older and may require a longer time to finish her studies.

. In this particular case . . . the husband has gone all the way through a
doctoral program . . . [h]is perception is that three years of maintenance
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ought to do it. She can get through her bachelor’s program and go out
and get a job ... But the bottom line is that first of all she is going to
be raising these three children while she’s going to school and there
doesn’t seem to be any consideration to that at all. . . . I think it’s been
simplified by society in general and perhaps by the courts. I think
there’s a general feeling that if we get somebody through, you know,
give them enough money to get them through the month they graduate
from college, that we’re doing everything we can do. The bottom line
is we're not. These women end up in a situation where they may not
be even able to get work, and they still have children to support. A
bachelor’s degree is no guarantee, I think as we all know, of being
employed.!®* '

3. CUSTODY AND VISITATION

Custody and visitation concerns were voiced by both fathers and mothers at the public
hearings. Individuals testified regarding gender bias against men who sought custody and
against women who perceived their concerns for the safety of their children were being
disregarded. Attorneys commented on their surveys about perceived bias against both
parents, most notably when traditional family roles had not been followed. In this area in

particular, gender biased stereotypes appeared to disadvantaged fathers.

a. LAWYERS’ AND JUDGES’ SURVEYS

A majority of lawyers (69
. WHICH IS MOST P
percent) and an overwhelming ,J ':&R%?JG gﬂg%gv.f FACTOR
percentage of judges (95 100% Lorcent of Responses 0%
i
percent) responded that past 80% —5o%
. . vy eqe 60%
child-rearing responsibility
40%
when the marriage was intact is 22%
20% %
the most persuasive factor in on 2 2
Financial Status Gender Resp. For Child Care
determining which parent Response Categories
should get custody.!®  (See CLawyers B Judges

. . . Lawyers’ Survey #52, Judges'Survey #59
Figure 18.) Financial status of

each parent was seen as much Figure 18 Factors in Determining Custody

less important than either child-
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rearing history or gender.w’

Seventy-five percent of
judges said they have never
indicated to the parties, through
action or statement, that custody
was awarded to the mother on
the basis that children belong
with their mothers. Twenty-
two percent of those answering
say they have "occasionally" so
indicated, and only four percent
say they have "usually" or

"always" so indicated.!¢’
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Figure 19 Children Belong with Mother
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a . .
seek custody.168 Ninety-five

percent of the judges responded

awarded custody to fathers who

actively sought custody.169 (See

Figure 20.)

Figure 20 Custody to Fathers

However, 65 percent of

lawyers responded that they

have sometimes dissuaded fathers from seeking custody because their experience suggests

that, even when all other factors are equal, judges will not give fathers’ petitions fair

consideration.!”° (See Figure 21.)
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More than half of the

. LAWYERS HAVE DISSUADED FATHERS
attorneys and judges responded FROM SEEKING CUSTODY

that when other factors are
Never

equal, fathers are less likely to
receive custody of children

under the age of f ive.l’l This Occasionally

' 36%
may be due to vestiges of the

"tender years" doctrine.

21%

A majority of lawyers and

. . Lawyers' Survey - Question #46
judges agreed that judges ve

"usually” or "always" give due Figure 21 Dissuading Fathers
consideration to violence

whether by father or mother in an award of custody.172

Attorneys responded that judges rarely condition custody on not working outside the
home.!”® More than half the judges state that either parent’s employment outside the house
has "occasionally" been a disadvantage when seeking custody.m Working outside the home
is sometimes a disadvantage (nearly equal to mother or father) in seeking custody.

Lawyers believe that judges may sometimes condition a custody award on limitations
of social relationships or activities. Where this occurs, a condition is more likely to be
imposed on the mother (56 percent) than the father (47 percent).”5 Lawyers also believed
that joint custody is more likely to be awarded over the objection of the mother (57 percent),
than the father (46 percent).176

Where the decree provides for joint custody, 83 percent of lawyers claim the actual

responsibility is only "occasionally" or "never" shared equally.177

b. DISSOLUTION CASE STUDY
Data from_ the case study must be considered in the context of what information was

available to the Subcommittee. Data about the number of fathers or mothers initially
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requesting child custody (legal and/or physical) was not available. This information is
essential to assess whether fathers’ requests for legal and residential care of the children are
being given adequate considefation by the legal system. In the 1! county dissolution case
study, custody decisions were settled by the parties or by default in the majority of cases.
A maximum of five out of the 700 cases were contested custody cases.

Information relating to the residential arrangements for children was available for 675
out of 681 children (99 percent) of the 700 dissolution cases. Mothers received the residential
care of 79 percent of the children. Fathers received the residential care of 18 percent of the
children. Joint residential care was provided for three percent of the children. The case
study showed mothers received sole legal custody of 61 percent of the children, joint legal
custody was provided for 27 percent of the children and fathers received sole legal custody
of 13 percent of the children.

This data indicates that men in the 11 Washington counties surveyed received sole legal
or joint legal custody more often than did men in the other states studied. Men received
resid'ential custody of 18 percent of children in Washington compared to six percent in
California, eight percent in Connecticut and 11 percent in Vermont. The national average

was ten percent. (See Table 1.)

c. PUBLIC TESTIMONY

Both men aﬂd women expressed concerns about their treatment in the court system
regarding custody and visitation. Although Washington’s new Parenting Act replaces the
terms "custody" and "visitation" with the concept of "residential time", most speakers referred
to the more familiar terms used in the past. Mothers expressed concern that the courts did
not give sufficient attention to issues of domestic violence and sexual abuse in custody and
visitation determinations. Fathers perceived that requests for child custody were not given
adequate consideration by the courts; that attorneys discouraged them from seeking custody;

and that the courts did not enforce their visitation rights via contempt proceeding
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At six of the public hearings men described the problems facing fathers who seek
custody. In Pasco, one father testified that the "tender years doctrine” discriminates against
fathers who seek custody. He testified that even though the mother was considered unfit,

the judge in his case told his attorney, ". . . if the child was under five years old, the child

would go with the mother, period."178

In Longview a represntative of United Fathers and Mothers noted:

. . .. [IIn Cowlitz County approximately 90% of all custody awards . . .
go to the mothers . . . [this] philosophy is blatant discrimination. It
presumes that nine out of ten fathers as a class are not worthy or not
capable of bonding [with] and/or parenting their children. 17

At the Seattle hearing, one father commented not only on gender bias but also on the
time and expense involved in a custody suit:

. This is not a women’s issue; this is not a men’s issue . . . There is [sic]
injustices on both sides . . . I'd like to be left alone to raise my own
child instead of going back to court year after year, month after month.

I've got ?303 more year to go, and after ten years, it’s cost me well over
$50,000.

An attorney at the Bellingham hearing reported that fathers are beginning to receive

more consideration in custody cases:

. . . . I think one of the changes I’'ve seen is there’s a lot more
consideration given to men in custody decisions than [there] used to be
. .. I think a lot more attorneys instead of saying to the father, "You
don’t have a chance, these are young kids and the judge is going to

award them to their mother." . .. people are taking that before the
court and having a full hearing on it . . . because some changes are
perceived.

The campaign director for an initiative seeking gender neutrality in child custody

noted this problem in a newspaper interview:
. There is rampant and recurring gender bias throughout Washington
State in family and superior courts, despite the Equal Rights
Amendment to the State Constitution . . . Both sexes, women as well as
men, fathers as well as mothers, should have a&zopportunity to petition
the courts for custody of their own children.
From the mothers’ perspective, witnesses felt that the courts gave less credence to the

testimony of mothers on domestic violence and sexual abuse allegations in custody and -
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visitation determinations. One Seattle attorney related a case in which a judge set aside a
commissioner’s order requiring supervised visitation to a father:

. His [the judge’s] sole act to protect the child was to yell across the
courtroom to the father . . . "Don’t do it again." This case represents
gender bias in two forms. First, the mother’s concern over her child’s
safety was totally disregarded, while the father’s statements were simply
blindly trusted. ... [Slecond, ... that this female child’s needs for
safety were ignored in favor of the father’s rights for visitation.!®3

A physician submitted written testimony regarding another case in which a mother’s
concern for her child was disregarded where there was an allegation of sexual abuse by the
father:

. The judge ordered visitation with the child supervised by a family
friend. He then made a statement to the effect that he hoped the
parties were happy with the arrangement to which the mother’s
attorney replied that he was but there were women outside chambers
(myself, a C.P.S. [Child Protective Service] caseworker, the child’s
grandmother and aunt) who were not, to which the judge replied,

"Then tell them this is a court of law, not a shopping mall."”
4. CHILD SUPPORT

Parents, attorneys, and social workers testified regarding inadequate child support
orders, the economic consequences for the residential parent, and enforcement problems.
A particularly disturbing issue was the acknowledgement of attorneys and judges alike that
they were aware of situations in which mothers agreed to less support if fathers did not
contest custody.

The economic difficulties of women and children post-dissolution are compounded
when awarded child support is not paid. The 1985 U.S. Bureau of the Census data indicated
that of the mothers ordered child support, nearly 40 percent received payment irregularly or
not at all. In Washington, the magnitude of the problem is evident in the amount of money
that goes uncollected. For example, from July to December 1987, the Office of Support
Enforcement reported an average caseload of around 168,000 active cases, with a combined
total delinquent support debt balance of $415 million. Of that total $311 million was owed
on public assistance cases and $104 million was owed to parents who were not seeking public

assistance. 185
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a. LAWYERS’ AND JUDGES’ SURVEYS

Attorneys perceived that mothers occasionally compromise either property division or

186

child support in order to avoid a custody dispute by the father. Almost half the judges

believe that situations exist where mothers concede more than half the property to fathers

in exchange for the fathers’ agreement not to seek custady.187

Sixty-one percent of the
LESS SUPPORT SOUGHT BY MOTHERS

IF FATHERS DO NOT SEEK CUSTODY lawyers said they had
100% Number of Respanses occasionally represented mothers
a0 Py who accepted less child support
8o% than the father’s income would
40% 39%
[ 20% call for in exchange for the
- i =
ox 2% father’s agreement not to contest
Never Occasionally Usuaily/Always
Response Categories custody. More than two-thirds
R Judges .
Ctawrers of the judges (71 percent)
Lawyer Survey #48, Judges #56
believe that situations exist
Figure 22 Barter Support for Custody where mothers agree to accept

less child support in exchange

for fathers’ agreement not to seek custody.188 This bartering of support in exchange for

custody may have serious negative economic consequences for both the mothers and the
children post dissolution.

Seventy-five percent of the lawyers surveyed answered that judges "usually or always"

use uniform child support guidelines consistently and address the realistic income and earning

capacity of the custodial and non-custodial parents.189

More than 45 percent of the attorneys stated judges’ order§ "usually" or "always" reflect
a realistic understanding of the costs of raising children and the actual needs of particular
children.!®® Most judges view child support orders as "usually or always" reflecting a realistic
understanding of child-rearing costs (70 percent) and the needs of particular children (71

percent).191
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One judge disagreed and commented that his colleagues have a limited view of the

true costs of child rearing, and are prone simply to accept the parties’ agreements, rather

than independently assess needs and abilities.'”?> One attorney described a judge’s lack of

understanding in this response to a request for additional child support for two children:

. [the] judge . .. denied the mother’s request that child support continue

beyond majority to cover post high school education costs. Judge . . .
reasoned that the son would probably go into business with his father
and therefore not need a college education and, regarding the daughter,
stated, "the only reason girls go to college is to find a husband and Fbet
married anyway." (Member of Washington State Bar Association.)™3

Most judges (82 percent) believe that child support orders realistically reflect the

non-custodial parent’s earning capacity. However, only 48 percent of the lawyers agreed

with them.!% Nearly all responding judges (90 percent) and lawyers (91 percent) believe

women who are employed outside the home have been ordered to pay child support when

their ex-husbands are awarded custody.l95 However, one lawyer wrote:

When fathers do have custody of the children, getting child support
ordered from the mothers, even when the mothers have good jobs, is
inconsistent, can’t be predicted, frequently isn’t done, or is less than
what a similarly situated father would have to pay. (Member of
Washington Women Lawyers.)l

JAIL FOR FAILURE TO PAY CHILD SUPPORT

Judges are seen by 94

Number of Responses

Survey Question #58 Attorney, #67 Judges

Figure 23 Failure to Pay Child Support

71
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100%
" " " . M

rox as "never" or "rarely" punishing

80%
sox a parent with jail for failure to

50%
«ox— nad pay child support.’®’ Seventy-
20% — % nine percent of judges
| —
o% Nover ou ally pryr— responding believe that parents
Response Categories who fail to abide a child support
T Lewyers  HR Judges

order have been occasionally

jailed for civil contempt.!*®

Less than ten percent of judges

think non-payers have "usually"



or "always" been jailed. (See Figure 23.)

b. PUBLIC TESTIMONY

Many speakers protested the inadequate child support orders and lack of enforcement
procedures, including interstate enforcement problems. The coordinator of a volunteer
lawyer program for civil legal representation of low income people described several specific
problems women have with obtaining and enforcing child support orders:

o -Fear of abuse from an ex-husband if an-attempt was made to collect support;
-Threats from fathers to sue for custody if they’re asked to pay child support;
and
-Willingness of women to forego support and deny visitation to
protect children against abusive fathers

A representative of Evergreen Legal Services testified that he sees hundreds of women
each year with problems relating to welfare:

. The vast majority of those women are all on welfare because their child
support was originally set too low or it is not being enforced. It was
originally set too low because there was an informal deal cut before the -
divorce occurred that swapped off custody for child support because
women weren't represented in court and because tl'&%e was a historical
bias against establishing support at realistic levels.

Other speakers testified regarding problems with the Office of Support Enforcement
(OSE) in modifying support orders, starting paternity actions against a mother’s wishes,
subjecting a mother and her child to contact with a man she fears/dislikes, and requiring her
to give up her public assistance money. A Bellingham woman related problems with

contacting and getting action from the Office of Support Enforcement. She said she only got
a response from OSE after she made a personal visit to her local Congressman’s office.<%!
The Regional Administrator for the U.S. Department of Health and Human Services,
Family Support Administration, and the Regional Representative for the Office of Child
Support Enforcemen't for Region X testified in Seattle that if realistic child support orders
were imposed, annual nationwide support would increase from the current $10 billion to $26

billion.202
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Washington State has been actively working to improve the situation with inadequate
and unpayed child support. The Washington Support Registry, which went into effect on
January 1, 1988, was created t6 improve the collection and payment of child support. Its
primary function is to allow a payroll deduction to be initiated for collecting child support
when a parent is more than 15 days late on a payment. Washington has also instituted a
new Child Support Schedule which is presumptive, may not be varied by private agreement
alone, and is subject in all cases to court review. Courts do have discretion, however, to

depart from the schedule if they make findings as to the reason.

c. DISSOLUTION CASE STUDY

The case study attempted to discover some basic information regarding child support
and support related provisions. While 384 cases out of the 700 surveyed involved minor
children, comblete data on child support and related provisions was not available in all cases
or surveys. The information provided here is based upon those cases for which data was
available. (See Appendix F for the detailed tables.)

of particular concern is the finding in the case study that the mean average monthly
amount of child support ordered per child in Washington in 1987 falls below the mean
.amount, $218, awarded nationwide in 1985. In the 1987 Washington cases studied, the mean
child support awarded on a monthly basis per child was only $197. Fathers were ordered to
pay a mean monthly amount of child support of $206 (median = $215). Mothers were
ordered to pay a mean monthly amount of $86.95 per month (median = $75). Information’
on the level of child support was available in 80 percent of the cases involving minor
children. (See Appendix F, Table 13.)

The difficulty of obtaining reliable income information for husbands and wives has
been addressed earlier in the report. From the available data in those cases in which some
income information was available, husbands had a mean monthly income of $1,646.38
(median = $1,500.00) while wives had a mean monthly income of $903.48 (median =

$750.00). (See Appendix F., Tables 2 and 3.)
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Closely related to the issue of adequate basic child support orders is the extent to
which the court provides for day-care expenses, health insurance, life insurance policies to
secure the support obligation, allocation of the dependency exemption, and the duration of
the support obligation. Many of the decrees made some provision for health insurance (79
percent of all cases) and the allocation of the IRS dependency exemptioﬁ (51 percent of all
children). Much less frequently provisions were made concerning life insurance (28 percent
of all cases).

Most disturbing is that only nine percent of the decrees surveyed made any provision
for the allocation of day-care expenses. In those few cases in which day-care expense were
addressed both parents were ordered to contribute to the cost in 72 percent of the cases. The
husband was solely ordered to pay the cost in 22 percent of the cases and the wife was solely
ordered to assume the expense in six percent of the cases.

Given the substantial and rising cost of day-care, the failure to provide for this
expense via support provisions is likely to significantly disadvantage the residential parents
who are predominantly women. According to the case study women have residential care of
79 percent of the minor children. When this failure to provide for day-care is coupled with
the income disparity between husbands and wives and the mean monthly child support of
$198, it is evident that women are assuming a disproportionate share of the real costs of
raising children.

The case study data reflects that in the majority of cases (71 percent) the child support
obligation terminates when the child reaches age 18, graduates from high school or is
emancipated. In only 15 percent of the cases was the support awarded for children after
they turned 18 for post-secondary education and/or continued dependency. In 14 percent
of the cases the duration of the support obligation was categorized as "other." In this
category two cases were unspecified as to the duration of the support obligation; two cases
continued the support obligation until the spouse remarried; 20 cases provided for a re-
evaluation when the child reached age 18; and three provided for the support obligation to

terminate at age 18 and then for the noncustodial parent to pay one half of higher education.
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Seven other cases set forth a specified termination date beyond age 18. (See Appendix F.,
Table 15.)

In 79 percent of the cases, health insurance was addressed. In these cases both spouses
were required to maintain it in 55 percent of the cases; the husband only in 39 percent of the
cases; and the wife was solely responsible in 5 percent of the cases. In the 28 percent of the
cases that provided for maintaining life insurance, the husband was ordered to do so in 65
percent of the cases, both spouses in 33 percent of the cases, and the wife in three percent
of the cases.

Husbands were awarded the income tax dependency exemption for 60 percent of the
children on whom this data was available (51 percent of all children involved in the survey).
Wives were allocated the exemption for 33 percent of the children. In the remaining cases

(seven percent), the exemption was alternated.

5. LEGAL SERVICES

A particular problem facing both women and men is the lack of affordable legal
assistance in family law matters. Women in many divorce situations are unprepared to face
their spouses in court because they do not have the money to hire an attorney or expert
witnesses. Throughout the state speakers at the public hearings said in no uncertain terms'
that it was their belief that women were being denied equal access to the justice system
because they lacked money to pay an attorney (five speakers in Seattle; two in Spokane; two
in Bellingham; one in Longview). Most of these speakers were represeﬁtativgs of groups who
come in contact with large numbers of women (e.g., Northwest Women's Law Center, Equal
Justice Coalition, EXPOSE, Displaced Homemakers of Spokane, The Opportunity Counsel,
Whatcom County Volunteer Lawyer Program, and Washington Women Lawyers).

The problem of lack of legal representation (and thus lack of equal accéss to the legal
system) appears to be considerably greater for women than for men and was demonstrated
by, among others, a representative of Whatcom County Volunteer Lawyer Program. She

testified that from mid-March 1987 to mid-March 1988, 411 of the 530 calls requesting a
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volunteer attorney were family law cases. An examination of 188 calls asking for help on
dissolution petitions showed that 85 percent of the calls were received from women and 15

203

percent from men. A concern was expressed that the new Parenting Act with its

required Parenting Plan, will only increase the already dire need for free or low-cost legal
help with dissolqtions.

Some data was obtained on the awarding of attorney’s fees from the dissolution case
study. (See Appendix F, Table 25.) Indications are that women are disadvantaged in terms
of affordable legal representation to protect their interests in dissolution proceedings. In the
700 dissolution cases studied, in only 85 cases, the husband was ordered to pay the wife’s
attorney’s fees. In no case was a wife ordered to pay attorney’s fees for the husband. Data

on how many husbands or wives requested that attorney’s fees be paid was not available.

C. CONCLUSIONS

The economic facts of life discussed in the first section of this report indicate the
existence of strong cultural traditions tending to minimize the role of women as economic
producers and to minimize the role of men as fathers. The outcome of dissolutions is
influenced at least as much by these cultural influences as by the legal system. The
Subcommittee believes that education regarding the effects of gender stereotyping and
changes in the law and the courts should be implemented.

The Subcommittee believes that above all else, further study on the economic
consequences of divorce is warranted. The issues of enhanced earning capacity,
compromising property settlements and support in exchange for child custody, and the
adequacy of maintenance awards after long term marriages and if the receiving spouse is to
be responsible for raising children deserve further study. The need for fairness is
continuing. The citizens of Washington would be well served by the judicial system
requiring that the data necessary to measure its performance be collected and be available as
a resource for future study of the economic consequences of dissolution. The summary of

property division, maintenance, child custody and support, and legal assistance is followed
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by the Subcommittee’s recommendations.

PROPERTY DIVISION

Property division provides one of the most troubling aspects of the family law area.
It is an area which could not be properly studied because of the lack of uniformity in
decrees and no ready way to assign value or percentages to how property was divided. It is
apparent from public testimony that women, especially, feel aggrieved in this area. They
claim husbands often have superior knowledge of family finances and may be in a ppsition
to hide assets. Wives fault the courts for failure to recognize the opportunity cost of
homemaking and how long the difference in economic circumstances between the parties will
prevail. The committee concludes that this is a vital area of concern and is deserving of a
prospective study which will provide adequate information on actual cases to test the gender

bias issues raised.

MAINTENANCE

The responses from the surveyé, the public testimony and data collected in the
dissolution case study suggests that maintenance awards are primarily transitional or
rehabilitative in nature. In cases such as In re Marriage of Washburn, 101 Wn.2d 168, 677
P.2d 152 (1984) and In re Marriage of Morrow, 53 Wn. App. 579, 770 P.2d 197 (1989),
courts are recognizing maintenance as a flexible tool to redress inequities in spouses’ earning
capacity post-dissolution due fo lost economic or career opportunities.

' In Washburn, two cases were consolidated where one spouse had supported another
through professional schooling but the marriage was dissolved before the marital community
could enjoy the financial benefit flowing from the degree. The court held that where assets
are insufficient to permit compensation through property division maintenance is
appropriate. . . . "Under the extremely flexible provisions of RCW 26.09.090 a demonstrated
capacity of self support does not automatically preclude an award of maintenance." In the

consolidated case the court approved a lump sum award denominated as "equitable
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restitution" but characterized it as maintenance since it was to be paid in instaliments. "bur
concern is not the particular label . . . but rather its fairness as determined by those factors
set out in RCW 26.09.090."

In Morrow, the court considered similar factors as well as a wife’s "forfeited economic
opportunities” and a husband’s "dissipation and probable concealment of assets" as additional
factors to sustain a maintenance award.

The Subcommittee concluded that substantial educational efforts for lawvers and
judges need to be undertaken system-wide to increase awareness of the use of maintenance
as a flexible tool to achieve fair results in dissolution cases. This education effort needs to
heighten the awareness and consideration by the courts and attorneys of the economic data
on women referenced in this report. It should include a reconsideration of the concept of
maintenance as rehabilitative versus the overall economic equities the spouses face post-
dissolution.

Awards of maintenance should not presumptively terminate upon the remarriage of a
receiving spouse. This presumption has been, since 1972, embodied in statute RCW
26.09.170. Recipients of maintenance, thereby, automatically incur an economic penalty
upon remarriage. In contrast, the payor spouse’s ability to remarry is not burdened in this
way. Subsequent remarriage should be irrelevant except as an occasion to reconsider the
relative standard of living of the parties and make adjustments as may be indicated. The law
should explicitly recognize that maintenaﬁce has as one of its purposes to address disparities'
in post-divorce income caused by unequal earning power. |

The term "rehabilitative” maintenance, with its negative connotation, should be
replaced by "compensatory” maintenance, reflecting the importance of evaluating the
respective standard of living each party will experience after divorce in light of the
contributions each has made to the marriage, whether financial or otherwise. The courts
should also be sensitive to possible inequity if maintenance is limited to what is considered
to be the average or normal period of time for acquiring higher education, particularly if the

receiving spouse is to be responsible for raising children during this period. Awards should,
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therefore, often be for larger sums and for longer periods than they are at present, even

when child support is awarded at the same time.

CUSTODY

As to custody, there are no simple formulas to make the bias, or perception of bias,
disappear. For example, 79 percent of the children in our case study went to live with their
mothers after divorce. Some observers believe that this is evidence of a bias against fathers.
Yet, in our surveys, judges and lawyers both agreed that the most important factor in
determining custody is determining which spouse is the primary caretaker of the children
when the marriage was intact. Indeed, this factor is now required by the new Parenting Act
to be the paramount consideration. Therefore, for those couples who continue to structure
their relationships so the mother is the primary caretaker, custody trends will continue to
reflect that battern.

The surveys and public testimony do indicate a perception of bias in favor of maternal
custddy even in those cases in which fathers have been equally involved in attending to their
childrens’ needs. Such bias may be perpetuated by assumptions lawyers make about what a
judge will do in placing custody. The committee’s most important recommendation in this
regard is that both judges and lawyers conscientiously assess each family situation presented
in the light of the factors required by the Parenting Act, without assumptions based solely
on gender. |

Other serious consideration must be given to educating the judiciary regarding the
perceptions expressed that mother’s allegations of child sexual abuse are not believed or
treated seriously and that judges and attorneys are aware of the bartering of property and

support orders in exchange for custody.
CHILD SUPPORT

The public expressed heightened concern about the inadequacy of child support

awards and the lack of enforcement when payment is not made. The mean average monthly
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child support, $198, according to case study data in Washington State is below the 1985
national average of $218. Most of the decrees surveyed provided for health care for the
child. Few provided specific allocations for child care. In the majority of cases, support
obligations terminated at age 18, graduation from high school, or majority.

Both judges and lawyers believe that mothers "occasionally" réquested less child
support in order to avoid child custody disputes. The role that property has in terms of
providing financial support for children is unclear. The legal system needs to develop
methods for collecting accurate data in the context of dissolution.

The new Child Support Schedules are presumptive. The judges do have the discretion
to depart from the schedules if they make findings in support. It remains to be determined
how this exercise of power will affect the amount of the awards. (The law took effect in
July 1988). If the law has the effect of raising the amount of child support awarded and
received, women and children are likely to benefit. Enforcement problems, however, are
likely to remain. Moreover, if maintenance awards were to be reduced while child support
is increased, it is unclear whether families would improve f inancially.

The legal system has to make a greater commitment to ensure that child support
payments are made. The statistics on the percentage of women and their children in poverty
make this clear. There needs to be more security obtained to promote child support
payments. There is currently a lack of affordable child care and awards made have generally

not been adequate to cover child care costs, re-enforcing the cycle of poverty.

LEGAL ASSISTANCE

The Subcommittee is concerned that the lack of affordable legal assistance in family
law matters denies women and men equal access to the justice system. Testimony that
women, in particular, were disadvantaged in court because they lacked money to pay
attorneys affects the fair administration of the law. There is need for developing alternative
methods for resolving marital disputes as well as additional resources for providing legal

assistance.
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RECOMMENDATIONS

For Judges:

The Superior Court Judges’ Association and the Legislature should jointly
study maintenance and property division to recommend changes which will
achieve greater economic equality among family members following
dissolution.

The Superior Court Judges should consider whether maintenance guidelines or
a maintenance schedule should be developed, and if so, develop one for use by
the trial courts statewide.

Judges should require and enforce dissolution decrees to explicitly address the
following:

a. Security for the child support obligation, such as maintenance of life
insurance with a particular named beneficiary;

b. The responsibility for maintaining medical insurance on behalf of the
children, as required by statute;

c. The responsibility for educational support of children beyond high
school; and

d. A specific provision for the allocation of employment related day-care

expenses between the parents, as required by statute.

Develop education programs for judges in the area of custody, to reinforce the
concept of addressing each case on its merits, avoiding percentage goals and
presumptions, and recognizing the diversity of the families who present
themselves. Both judges and lawyers should conscientiously assess each family
situation presented in the light of the factors required by the Parenting Act,
without assumptions based solely on gender.

For the Legislature.

1.

Enact legislation which makes the issue of a spouse’s earning capacity a
specific statutory factor in awarding maintenance or property division.

Consider replacing the term "rehabilitative” maintenance, with its negative
connotation, with "compensatory" maintenance, reflecting the importance of
evaluating the respective standard of living each party will experience after
divorce in light of the contributions each has made to the marriage, whether
financial or otherwise.

Reevaluate that portion of RCW 26.09.170 which automatically terminates
maintenance upon the remarriage of the party receiving maintenance.

Amend RCW 26.18.010 et seq. (or ch. 26.18 RCW) to authorize mandatory
wage assignments for maintenance payments to the same extent as is currently
provided for child support obligations.

Immediately address the need for reasonably affordable quality day-care for
working parents. Consider incentives for public and private sector employer
sponsored day-care facilities.

Consider alternative dispute resolution methods for addressing marital
dissolutions in appropriate cases.
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7. Review the issue of divided military benefits and the McCarty decision to
determine if case law adequately addresses the problem or if additional
legislative action is necessary.

8. The Superior Court Judges’ Association and the Legislature should jointly
study maintenance and property division to recommend changes which will
achieve greater economic equality among family members following
dissolution.

For the Washington State Bar Association

1. Develop continuing education programs on the effects of gender stereotyping
in family law matters and the need for lawyers to provide adequate economic
data and expert witnesses to the judges in marital dissolution cases.

2. Develop more programs for free or low cost counsel and use of expert
witnesses in family law areas.

For Judges, the Legislature, County Government, and Bar Associations.

Address the barriers to court access which may significantly bar meaningful
and equal participation by litigants, including:

The lack of adequate legal assistance in family law matters;

The high cost of attorney fees;

The lack of alternative methods for addressing marital dissolutions;
The lack of child care at courthouses; and

Transportation difficulties for litigants in getting to the county
courthouse.

opoop

For The Gender and Justice Implementation Committee.

1. Work with the Board for Trial Court Education and the Bar to develop and
provide further education for judges and lawyers about the economic
consequences for families following dissolution.

2. Develop a standard economic data form for inclusion in all dissolution decrees
which the Supreme Court should require be filed by adoption of court rule.

3. Implement a prospective study of contested dissolution cases which will gather
data on property division which could not be done in the retrospective
dissolution case study.

4, Study and make recommendations for the court’s use of contempt powers to
enforce family law decrees.

S. Review the effects of the Parenting Act on maintenance and child support
awards.
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A. INTRODUCTION

As a Subcommittee of the Committee on the Status of Litigants, the Subcommittee on
the Economic Consequences of ‘Other Civil Litigation limited the scope of its initial research
to topics that did not involve issues related to divorce or violence against women. These
issues were being reviewed by other subcommittees. The Subcommittee discussed seven areas
of civil litigation for possible study:
consumer protection
personal injury
civil rights
other torts such as defamation or invasion of privacy
loss of consortium

wrongful death
court-awarded attorneys’ fees

e o o o o o o

Because of the numerous variables other than bias inherent in consumer protection,
personal injury, and other torts litigation, it was determined that judgments in those issue
areas would afford no clear picture of potential sex bias. Thus, the Subcommittee decided
to review wrongful death, loss of consortium, and attorneys’ fees awarded by the courts
pursuant to the Washington Law Against Discrimination (RCW 49.60). Specifically, it was
decided that interns would be employed to review Jury Verdicts Northwest, computer-
generated reports on the Superior Court Management Information System (SCOMIS), and
individual court case files, where necessary. Attorneys who had handled such cases would
be contacted for further information.

In addition the Subcommittee prepared questions related to these three issue areas for
inclusion in surveys of the Bench and Bar. At least one member of the Subcommitteé
attended each public hearing to record any testimony addressing the Subcommittee’s three
issues.

Once the data was compiled the Subcommittee divided into three parts to review and
analyze it. Each working group felt limited by insufficient data because of the scarcity of
cases that went to trial on these issues, the many factual variables among cases, and the
unavailability of detailed information unless each court file was reviewed. Time and

resources precluded the latter.
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The discussion that follows does not purport to give definitive answers to the queStion
of whether gender bias has influenced the outcome of wrongful death and loss of consortium
litigation or the award of attorneys’ fees in discrimination cases. Without a much more
comprehensive study, definitive answers are impossible. What the Subcommittee has
attempted to do is to identify problem areas, perceptions of litigants, advocates and judges,

and, where possible, suggestions for solutions or further study.

B. WRONGFUL DEATH

Wrongful Death is a civil court cause of action in which the personal representative or
family member of a decedent may sue for recompense if the death was caused by the
wrongful act of another. The intent of the wrongful death case study was to determine if
the gender of the decedent in a wrongful death case affected thé number and amounts of
verdict awards to the plaintiff. If gender was a significant variable, it would be argued that
the differences in awards reflect gender bias.

Members of the Subcommittee hypothesized that plaintiffs seeking monetary awards
for the wrongful deaths of women receive lower awards than plaintiffs seeking awards for
the wrongful deaths of men. They noted, however, that it would be difficult to separate
gender from the other factors, including age, marital status, work experience, earning

potential, and number of dependents, to be considered in computing wrongful death awards.

1. BACKGROUND
The first statute providing for recovery for wrongful death in the Washington territory
appeared in 1854. It was restricted to providing compensation to the widow when her
husband was killed in a duel. Civil Practice Act § 496 [1854] Wash. Terr. Sess. Laws 220.
Since that time, the legislature and judiciary have enlarged the scope of available
remedies to those suffering losses resulting from the wrongful death of a relative. Judge
Weaver points this out in Warner v. McCaughan, 77 Wn.2d 179, 183, 460 P.2d 272, 274 (1969)

where he states: "From common law to present theory of survival of actions for damages to
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persons and property and wrongful death has been a long and tedious legislative and judicial
journey."m‘

The Legislature in 1985 clarified who the beneficiaries of a wrongful death action are.
These beneficiaries can include spouses, children, step-children, or heirs, parents, sisters, and
brothers who are dependent on the decedent. An action for personal injury survives the
decedent and can be prosecuted on behalf of the surviving personal representative. In 1986,
the Tort Reform Act required juries to segregate pecuniary loss into economic and
noneconomic elements and determine each individual beneficiary’s pecuniary loss.

The Washington Supreme Court held that the measure of damages under these statutes
is limited to "actual pecuniary loss" suffered by the benef’ iciary.205 Pecuniary loss, however,
has not been restricted to the meaning of economic loss. It has generally been held that loss
to the survivor includes such intangible losses as loss of support, companionship, care,
attention, protection, advice, love, guidance, society, and consortium. See Parish v. Jones,
44 Wn. App. 449, 722 P.2d 878 (1986); Meyers v. Harter, 76 Wn.2d 772, 459 P.2d 25 (1969);
Hinton v. Carmody, 182 Wash. 123, 45 P.2d 32 (1935).

A significant factor in analyzing the wrongful death awards to male decedents versus
those to female decedents is the real difference in the earnings of men and women. For
example, the RAND Accident Survey calculations, using United States Current Population
Survey (CPS) data for the years 1968-1985 to estimate salary levels for decedents, on average,
assigned women full time earnings only 70 percent of men’s earnings. In addition, women’s
expected incomes were only one-fourth as high as men’s, partly reflecting women’s lower
rates of participation in the labor force. However, even when accounting for this difference
in participation, the estimated wages for female decedents are only 37 percent of male
wages. 206

Another consideration is the fact that working life tables for women are based on

current labor force participation rates and may underestimate future work life durations.?%’

Despite the fact that there are federal statutes prohibiting discrimination in pay on the basis

of sex, data indicate that women workers, generally earn less per year than men, even though
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- 0 I . .
employed in the same occupauons.‘08 Thus the economic value of women may be considered

less than that of men in determining damages in wrongful death cases. One attorney on the
Task Force noted that although juries take into consideration loss of services, they are more
inclined to base their award on loss of income rather than on loss of services. Washington

law does not specifically address the compensation for the value of a homemaker’s services.

2. DATA COMPILATION
a. CASE STUDY

The case study reviewed data on 100 wrongful death actions in the Washington courts
from 1984 through June 1988. Data was limited to available records from two sources: the
Superior Court Management Information System (SCOMIS) and Jury Verdicts Northwest.

Neither source was able‘ to provide a complete record of all wrongful death cases
during that time period. In SCOMIS, wrongful death actions could be recorded under the
WDE, wrongful death, code or included in other civil actions such as PIN, personal injury,
or TMV, tort-motor vehicle. Because of the time constraints for this study, it was not
feasible to search all other case records for wrongful death actions. Although Jury Verdicts
Northwest could not provide a complete record of cases, since reports are submitted on a
voluntary basis by trial attorneys, staff of the publication indicated that 65 to 80 percent of
state jury trial verdicts are reported.?%

The 100 cases studied were from 20 of the 39 counties in Washington. The cases
involved more deceased males than deceased females. Decedents ranged in age from pre-
term infants to age 85. Cause for wrongful death included claims of negligence by
individuals and corporate bodies in medical malpractice, machine failure, automobile
accidents, child care, and negligence by state and municipal bodies in police actions, fire
department actions, and road care. For this study settlement amounts, separately or in
addition to verdict awards, were not analyzed.

For data analysis, each monetary verdict award was considered separately. Of the 100

cases, there were 98 separate verdicts involving 68 claims for male decedents and 30 for
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female decedents. Four cases involving muitiple decedents did not separate the awards to

individual decedents. Those cases have not been included in further analysis.

Although more than twice

as many cases involved male VERDICTS IN WRONGFUL DEATH CASES

decedents as female decedents,

1 Setti t Settiement
a higher percentage of the cases &“ ;"";: @ Only 10%
Defenses 40% i Defense- 27%
for female decedents (63
Plaintitte 63%
percent, N = 19) than for male Plaintiftte 47%
decedents (47 percent, N = 32) Male Decedents Female Decedents
N=68 N« 30

won verdict awards for the

plaintiffs. Figure 24 shows the
*May also include a settiement.

1 1984 to June 1988
percentage of verdicts to January u

plaintiffs, to defendants, and Figure 24 Wrongful Death Verdict Awards
settlements.

The proportion of adult decedents (age 18 and older) to minors (pre-term infant to
age 17) is comparable: 56 percent aduit males and 44 percent minor males; 57 percent adult
females and 43 percent minor females. Since the total number of verdict awards to plaintiff’s
is relatively small (female decedents = 19; male decedents=32) the awards to adults and
minors are combined for analysis of the mean, midpoint, and range.

Table 2 Range, Mean and Midpoint of Verdict Awards

_——
Verdict Male Decedents Female Decedents
Awards (Number = 32) (Number = 19)
Range $1,248-%$1,047,117 $20,000-%503,000
Mean $332,166 $214,923
Midpoint $243,000 $200,000
—_— = =

The range, mean, and midpoint of verdict awards to the plaintiffs were greater for

male decedents than for female decedents. The mean award in cases with male decedents
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was $332,166. The mean award in cases with female decedents was $214,923.

When the awards are
analyzed by year, the mean
verdict amount to male
decedents is consistently greater
than the mean verdict amount
to female decedents. (See
Figure 25.)

The awards were also
analyzed according to the
relationship of the plaintiff to
the decedent. Plaintiff/

decedent relationships are

WRONGFUL DEATH CASE STUDY
MEAN VERDICT AWARDS TO PLAINTIF

$700 [T
ey
3500}
$400
300

el

1984 1986 w88 1987 1988 |

Male Decedents $838 $241 3664 $209 s188 |
Female Decedents| $187 $116 $273 $237 !

R Male Decedents Female Decedents

Data to June 1988 only.

Figure 25 Mean Verdict Amounts by Year

grouped into three categories: spouse, parent/child, and other.

Table 3 Mean Verdict Awards, Gender and Relationship of Plaintiff to Decedent

Plaintiff/Decedent Male Decedents Female Decedents
Relationship N % Mean Award N % Mean Award
Spouse/Spouse 14 44% $436,980 4 21% $276,415
Parent/Child |
Parent/Minor Child 6 19% 152,303 7 37% 130,142
Parent/Adult Child 1 3% 500,000 2 11% 466,000
Adult Child/Parent 2 6% 154,302 2 11% 54,405
Minor Child/Parent 1 3% 1,248 2 11% 239,000
Femal h A 6 19% 388,489 1 5% 477,000
Male Other/NA 2 6% 379,028 1 5% 80,000
Total 32  100% $332,166 19  100% $214,923
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The parent/ child category includes parents as plaintiffs for either an adult or minor
deceased child and parents as decedents with one or more adult or minor children as
plaintiffs. The "other" category includes all plaintiffs for which no clear identification
could be found. Since some of the plaintiffs in the "other" category had the same surname
as the decedent, spouses or parents could be included in this category.

Table 3 outlines the various relationship categories and the mean verdict awards to
the plaintiffs. In 44 percent of the cases involving male decedents, the plaintiffs were
spouses and the mean verdict award was $436,980. In 21 percent of the cases with female

decedents, a mean award of $276,415 went to spouses.

b. LAWYERS’ AND JUDGES’ SURVEYS

Lawyers and judges were asked to respond only to those sections of the surveys in
which they haﬁ experience in the last three years. Approximately 35 percent of the judges
and 15 percent of the attorneys answered the three questions on wrongful death cases. In
most éases their perceptions are similar, however, the judges were more inclined to see

verdict awards as being comparable for male and female decedents.

The first question asked:

ARE LARGER WD AWARDS RECEIVED BY

In similar wrongful death cases, SURVIVORS OF MEN OR WOMEN?

have larger awafds been L ot R
received by survivors of (1) 80% —35 !
Men, (2) Women, (3) Neither eo% | — i sos.
43% !
(that is, awards are comparable). 0% T om
20% — 3
In response, 72 percent of the * - |
0% ——= :
lawyers and 43 percent Of the Maie Decedents Female Decedents Comparable Awards
judges noted that in similar O Lawyers  EER Judges i

Lawyers’ Survey #81, Judges' #71.
wrongful death cases, larger

awards have been received by Figure 26 Survey Responses - Wrongful Death

survivors of men. Fifty-six
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percent of the judges said that awards are comparable to men and women.

DO SURVIVORS OF EMPLOYED MEN /HOMEMAKERS
RECEIVE HIGHER WRONGFUL DEATH AWARDS

Employed Men 87%
Comparable
Awarde 12%
Men Homemakers 2% Comparable

Awards 33%
Judges'-Responses -

Employed Men 86%

Lawyers’ Responses

Lawyers’ Survey #82; Judges’ #72

Figure 27 Survey Responses - Wrongful Death (Men)

The second question

asked: In similar wrongful
death cases, have larger awards
been received by survivors of
(1) Men who were employed
outside the home, (2) Men who
were homemakers, (3) Neither
(that is, awards are comparable).

In response, a majority
of both attorneys (86 percent)

and judges (67 percent) agreed

that in similar wrongful death

cases, larger awards have been received by survivors of men who were employed outside the

home than by men who were homemakers.

DO SURVIVORS OF EMPLOYED WOMEN OR
HOMEMAKERS RECEIVE HIGHER WD AWARDS?

Employed
Employed
72% “‘/
Comparable
22% Comparable
Homemaker
Homemakers 3% 3

6%

Lawyers’ Responses Judges’ Responses

Lawyers’ Survey #83; Judges’' #73

Figure 28 Survey Responses - Wrongful Death (Women)
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Some difference between
judges and lawyers was seen in
the responses to the third
question: In similar wrongful
death cases, have larger awards'
been received by survivors of
(1) Women who were employed
outside the home, (2) Women
who were homemakers, (3)

Neither (that is, awards are

comparable).



Lawyers (74 percent) noted that in similar wrongful death cases, larger awards have
been received by survivors of women who were employed outside the home than by women
who were homemakers. Fifty-five percent of the judges responded that larger awards have
been received by survivors of women who were employed outside the home; 45 percent noted
the awards were comparable. None of the judges said that larger awards were received by

women who were homemakers.

c. JURY INSTRUCTIONS

As it is impossible to determine individual biases of jurors, this study reviewed jury
instructions. In 1988, the Office of the Administrator for the Courts completed a
revision to Washington Pattern Jury Instructions, Sections 31.00 to 31.06 regarding jury
instructions in wrongful death actions. The revisions incorporated statutory provisions of
the 1986 Tort Reform Act and included specific instructions with respect to apportioning
damages between multiple beneficiaries and to segregating pecuniary loss into economic and

noneconomic elements. The jury instructions are gender neutral in language.

3. ANALYSIS OF THE DATA/CONCLUSIONS

The wrongful death case study does not clearly support a hypothesis that gender bias
exists in verdict awards in wrongful death cases. The results of the study indicate that
plaintiffs for male decedents do win greater awards. There is no evjdence to prove that
gender is the determining factor in the size of the verdict award. Because there are multiple
variables to be considered in each wrongful death actioh, gender could not be isolated as the
sole cause for award determinations.

A summary of the 98 wrongful death verdicts indicates the following:

. A higher percentage of the 98 wrongful death cases involved male decedents
(69 percent) than female decedents (31 percent).

. A higher percentage of the cases involving female decedents (63 percent) than
cases involving male decedents (47 percent) won verdict awards.

. The mean verdict award for male decedents ($332,166) was greater than the
mean for female decedents ($214,923).
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. The available data suggests that the highest percentage of verdict awards for
male decedents was awarded to female spouses (44 percent); for female
decedents the highest percentage was awarded to parents (37 percent).

The lawyer and judges’ surveys and the public hearing testimony provided no specific
testimony relating to gender bias in wrongful death cases. Neither lawyers nor judges
specifically noted any gender bias in wrongful death verdicts although both groups of
respondents indicated that employed persons of either gender received higher awards than
homemaker. While objective data does not indicate gender bias in awards, the study can not

conclude that gender bias does not exist in these cases because of the subjective nature of the

question.

C. LOSS OF CONSORTIUM
1. BACKGROUND

As early as 1892, the Washington State Supreme Court recognized a husband’s right to
damages for loss of an injured wife’s services in the household. Hawkins v. Front St. Cable
Ry., 3 Wash. 592, 595, 28 P. 1021 (1892). Butin Ashv. S. S. Mullen, Inc., 43 Wn.2d 345, 261
P.2d 118 (1953), the court denied loss of consortium damages to a wife whose husband had
been injured. The court’s ruling rested on the rationale that a wife had no right to such
damages at common law and that any change in the law should be made by the legislature.

In 1980, however, the case of Lundgren v. Whitney's. Inc., 94 Wn.2d 91, 614 P.2d 1272
(1980), overruled Ash, and established a cause of action to a wife for loss of consortium when
her husband is injured by the negligence of a third party. The court found that the previous
classification, by sex, violated the equal protection clause of the Fourteenth Amendment to
the Constitution of the United States and Washington’s Equal Rights Amendment, Const. art.
31,8 1.

The court has gone on in subsequent decisions to amplify the independent nature of
the claim. In Lund v. Caple, 100 Wn.2d 739, ‘675 P.2d 226 (1984), the court ruled that a
consortium action need not be joined in a lawsuit with the spouse who sustained the primary

injuries, but may be maintained as an independent suit. In Reichelt v. Johns-Manville Corp., -

94



107 Wn.2d 761, 733 P.2d 530 (1987), the court ruled that a loss of consortium claim does not
necessarily accrue when the primarily injured spouse’s claim accrues, and so the statute of
limitations may be different on each claim. In Christie v. Maxwell, 40 Wn. App. 40, 696 P.2d
1256 (1985), the Court of Appeals ruled that the negligence of the primarily injured person
would not reduce a loss of consortium claim by the spouse. This ruling has since, however,
been overturned by the legislature. RCW 4.22.020.

The question remains as to how consortium claims are treated in the courts based on

the gender of the spouse presenting the claim.

2. DATA COMPILATION

The Gender and Justice Task Force Subcommittee on Civil Issues selected loss of
consortium as an area of law to review for gender bias. Because of the recent change in law
authorizing wives to bring claims for loss of consortium, the trial data was limited to the
years 1984 through 1987. Jury Verdicts Northwest was the most complete source of statewide
information available in a format easily retrievable, since SCOMIS does not list loss of

consortium claims by a separate code.

Table 4 Tried Loss of Consortium Claims Three charts present the trial data
Year Claimants Total compiled based on the sex of the claimant.
1984 f;emLI¢I_M3ale >3 ~ Each chart presents the data by year and
}ggg 141 173 ?‘l‘ includes a four year averagAe: Table 4
1987 ? 17 26 shows the number of consortium claims
Totals 35 >0 85 that were tried. A breakdown of the trial

e —— e _
results is presented in Table 5. Table 6

shows the average amount awarded each year compared by the sex of the claimant.21?
Loss of consortium claims that were reported in Washington Arbitration Reports were

also compiled. This publication includes only arbitrations conducted in Pierce, King and

Snohomish Counties and is limited to data available for the years 1985 through 1987. The

Subcommittee was unable to secure any significant data for consortium claims that were
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settled before trial or arbitration.*!!

Table § Loss of Consortium Claims Found by Juries
Year Female Claimants Male Claimants
Award No Award Unsure Award No Award Unsure
1984 5 4 2 9 4 0
1985 6 5 0 7 7 0
1986 2 2 0 4 3 0
1987 4 3 2 11 6 0
4 0

Table 6 Average Jury Awards forb Loss of Consortium
%

Year Female Claimants Male Claimants

1984 $7,840 $ 7,877

1985 6,590 7,214

1986 9,000 14,375

1987 9,167 7,078

Average $7,843 $ 8,337
%

Table 7 Loss of Consortium Awarded by Arbitrators
Year Female Claimants Male Claimants Total
Award No Award Award No Award
1985 1 0 3 | B 5
1986 3 1 10 5 19
1987 9 0 14 4 27
%
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Arbitration data is presented in two tables. Table 7 compiles the data on the awards
by the arbitrators based on the sex of the claimants. A listing of the average amounts

awarded compared by sex is shown in Table 8.

Table 8 Average Amount of Arbitration Awards
Year Female Male Lump Sum
Claimant Claimant Awards*
1985 $4,938 ** - $3,341 0
1986 2,333 1,033 1
1987 2,618 1,477 7
Average $3,296 $1,980 8
hd The arbitrator made a lump sum award and gave no indication of the amount for the loss of
' consortium claim.
hid Only one award.
e e ]

The Gender & Justice Task Force also surveyed Washington State judges and attorneys
regarding their perceptions of the existence and/or extent of gender bias in the award of
consortium claims in the last three years. Two hundred and forty-one attorneys and 67
judges responded.

Chart A recites the question and shows the responses from women and men attorneys
and their perceptions regarding consortium awards to men and women. Almost half of the
responding lawyers (47 percent) noted that awards were comparable to disabled/deceased men
and women.

Chart B provides similar information received from judges. Three-fourths of the
respondents noted that awards were comparable when the disabled/deceased parties were

men or women.
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CHART A CONSORTIUM SURVEY QUESTION OF ATTORNEYS

In similar personal injury cases, have higher awards for loss of consortium been
awarded when the disabled/deceased party is:

Lawver Respondents

Women Men Total
Disabled/deceased man 40 48 88

(42%) (33%) (37%)
Disabled/deceased woman 17 22 39

(18%) (15%) (16%)
Awards are comparable 38 76 114

(40%) (32%) (47%)
Column Totals 95 146 241

(100%) (100%) (100%)
No Answer 1267

CHART B CONSORTIUM SURVEY QUESTION OF JUDGES

In similar personal injury cases, have higher awards for loss of consortium
been awarded when the disabled/deceased party is:

udicial Responden

Women Men Total
Disabled/deceased man 2 10 12

(25%) (17%) (18%)
Disabled/deceased woman 2 3 5

(25%) (5%) (7%)
Awards are comparable 4 46 50

(50%) (78%) (75%)
Column Totals 8 59 67

(100%) (100%) (100%)
No Answer ' 155
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3. ANALYSIS OF THE DATA

A review of the data presented here provides no easy answers as to what role, if any,
gender bias plays in the differences in awards to male and female claimants. The single
significant conclusion that may be reached is that lawyers, as a group, are not sufficiently
mindful of the changes in the law affected by Lundgren v. Whitney's, Inc., supra and its
progeny, in terms of the availability of a claim for loss of consortium for female plaintiffs.

As the data indicates, in cases tried to jury verdicts male claimants seek damages for
loss of consortium more frequently than do women claimants (men = 60 percent, number =
50; women = 40 percent, number = 35). Similarly, in arbitrations, men still claim loss of
consortium more frequently than do women (men = 72 percent, number = 37; women = 28
percent, number = 14). Further study is required to determine whether the maie and female
claimant cohorts bear roughly the same characteristics with respect to marital status to
determine whether lawyers in Washington State need greater training regarding the right of
a woman to make a claim for loss of consortium.

Although differences were reported in average amounts awarded to male and female
claimants in jury trials (males obtaining approximately $500 more per claim) and in
arbitrations (females obtaining approximately $1,316 more per claim) no determination can
be made from the raw data provided here as to whether the differences are statistically
significant. Variables dealing with the length and stability of the relationship, the age of the
injured party, etc., must be reviewed before any conclusion can be reached about the
statistical significance of the difference in the amount of awards. The data gives no

indications of gender bias in loss of consortium awards.

D. COURT-AWARDED ATTORNEYS’ FEES
1. BACKGROUND

The Washington Law Against Discrimination (RCW 49.60) provides that successful
litigants may apply to the court for an award of "reasonable" attorneys’ fees. Reasonable

attorneys’ fees are calculated by determining the reasonable amount of time required for the
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case based on the complexity of the issues and multiplying the hours by the prevailing
market rate for attorneys in the area where the judgment is rendered. This amount is the so-
called "lodestar". the appropriate amount to be awarded unless other factors justify an
enhancement. The judge may consider the "exceptional performance by counsel and for
contingency factors" in deciding to enhance the basic "lodestar". Blum v. Stenson, 104 S. Ct.

1541 (1984).

2. DATA COMPILATION
a. CASE STUDY

Discrimination cases reported in Jury Verdicts Northwest provided the data for this
report. Between January 1, 1984, and December 1987, 26 cases of discrimination were

litigated in Washington State Suberior Courts; in only 10 did the plaintiff prevail.

Table 9 Successful Discrimination Table 9 shows the type of discrimination

‘====E&=====‘==== claimed and the sex of the claimant and the
g{;};of ?Z‘l}:i::fant ietfo:: ey attorney. As the table shows, only four of
Age F/M M the plaintiffs were women.
ﬁ:g: Il\:d n Table 10 lists the amount of the
g::ggg:g fd :d plaintiff’s award and the amount of
ﬁ:ltiiﬁir?;iséri gin M M attorney’s fees awarded. (In one case, since
ggg: ﬁ k{{ the plaintiff proceeded pro se, attorney’s
lsiea:‘ce lt\:d ;\4 fees were not considered, and in another

e

case the parties settled the issue of attorney’s
fees.) Table 10 also shows whether the amount requested was reduced by the trial court
judge or whether a multiplier was awarded

In addition to analysis of Jury Verdicts Northwest, each of the attorneys were briefly
interviewed to determine if the hourly rate or the number of hours requested had been
reduced and whether a multiplier had been awarded. During the interviews, the attorneys

were asked generally their sense of how attorney’s fees were awarded in discrimination cases
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and whether they identified any problems.

Table 10 Attorney Fee Awards in Discrimination Cases

Plaintiff Attorney Plaintiff Award Attorney Fee
F F $ 5,000 $54,000
F M 68,400 0

F M 35,787 75,906 }
M F 12,000 34,850 !
M M 9,054 4,500 !
M M 150,000 30,600 +*
M M 168,300 90,000 3
M M 160,000 Settled
F/M M 2,500/42,500 21,000 !

1. Fees Reduced 2. Multiglier Awarded 3. No Fees Reduced

b. PUBLIC HEARINGS

Public Hearing’s testimony suggested that where the judge had substantial discretion,
such as in hourly fee or hours reduction or enhancement, bias may have affected the award.
The example given was Blair v. Washington State University, a sex discrimination case
brought by the Northwest Women’s Law center on behalf of female students and coaches
alleging patterns of systemic sex discrimination in the University’s athletic program. Seven
attorneys, six women and one man, worked on various aspects of the case.

In awarding fees, the trial judge reduced the hourly rates and/or the number of hours
of the women attorneys, but left intact the full rate and hours of the male attorney. The fee
award was appealed to the Washington Supreme Court on the grounds that the trial court had
used an impermissible basis for determination, i.e., that plaintiffs’ attorneys were provided
by a nonprofit organization. The Supreme Court reversed and remanded that issue to the
trial judge for reconsideration. On remand, fees for three of the female attorneys were
adjusted, but the sex disparity still remained. While the many variables considered in judicial
determination of court-awarded attorney’s fees make it difficult to prove that low or
disparate awards result from gender bias, cases such as Blair strongly suggest that gender bias
is sometimes a significant factor. One Seattle attorney commented about attorney’s fees:

. One area . . . that I feel needs to be explored is in the area of
attorney fee awards. . . . As if what you charge when you’re a

101



woman is not an accurate assessment of what you are worth.*12

b. LAWYERS AND JUDGES SURVEYS

COUNSEL ANARDED FEES TO MEN & WOMEN
LAWYERS IN DISCRIMINATION CASES

Percent of Responses

100%
i ! !
80% . *
| !
80%
i
i
40%
20% 8%
1 7% 0% 1%
| B

Higher to men  Higher to Women Comparable

T Lawyers I Judges |

Lawyers' #89; Judges' #79

Figure 29 Counsel Awarded Fees

Surveys of judges and
attorneys revealed a general
perception thatplaintiff awards
under RCW 49.60 and attorney’s
fees awards to male and female
attorneys in discrimination cases
were comparable. As Figures
29 and 30 show, awards are
generally perceived to be
comparable to men and women
plaintiffs and attorneys. A

significant percentage of female

attorneys, 31 percent, and 16 percent of all attorneys, however, perceived that male attorneys

received higher awards than female attorneys.

DO MEN OR WOMEN PLAINTIFFS RECEIVE
HIGHER AWARDS UNDER RCW 48.607

Percent of Responses

100% - i ; .
! ! : i

80% — ‘ p '
‘ ! 57%

60% ‘ !

40% YT i

20,1__ i 17% %
| | il

0%t
MEN WOMEN COMPARABLE
Plaintitts

|
% T Lawyers HHE Judges |

Lawyers’ #88; Judges' #78

Figure 30 Plaintiff Awards - RCW 49.60
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Charts C and D display
the survey questions and
responses from lawyers and
judges. It should be noted that
since responses were elicited
only from those with experience
in the field, the number of
judges and attorneys who did
not respond to these questions
exceeded ninety percent (90

percent) of those surveyed.



CHART C

LAWYER SURVEY - DISCRIMINATION CLAIMS AND COUNSEL FEES UNDER RCW 49.60

88.

89.

w R nden
Women Men Toral
How have awards received by women plaintiffs
suing under RCW 49.60 generally compared to
awards received by men plaintiffs?

Women receive higher awards 8 23 31
(20%) (39%) (31%)

Men receive higher awards 7 5 12
(18%) (8%) (12%)

Women and men receive comparable awards 25 31 56
(62%) (33%) (57%)

Column Totals 40 59 99

‘ (100%) (100%) (100%)
No Answer 1410

99 attorneys answered this question. This question had the second widest range of

answers. 57 percent said fee awards were comparable; 39 percent of the men said that

women plaintiffs received higher awards than men.

How have counsel-awarded fees for
discrimination cases generally compared
to those received by an attorney of the
opposite gender for similar work?

Fees awarded to men attorneys were higher 10 3 13
: (31%) (6%) (16%)

Fees awarded to women attorneys were higher 0 7 7
(0%) (15%) (9%)
Fees were comparable 22 38 60
(69%) (79%) (715%)
Column Totals 32 48 80
(100%) (100%) (100%)
No Answer 1429

80 attorneys answered this question. 75 percent of them said that fees awarded to men
and women attorneys were comparable. 31 percent of the women said men attorneys
received higher fees.
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CHART D
JUDICIAL SURVEY - DISCRIMINATION CLAIMS AND COUNSEL FEES UNDER RCW 49.60

78. How have awards received by women plaintiffs
suing under RCW 49.60 generally compared to
awards received by men plaintiffs?

Women receive higher awards 0 4 4

(0%) (19%) (17%)

Men receive higher awards 0 4 4
(0%) (19%) (17%)

Women and men receive comparable awards 2 13 15
(100%) (62%) (66%)

Column Total 2 21 23

(100%) (100%) (100%)
No Answer 199

23 judges answer this question. 66 percent responded that awards received by women
plaintiffs were comparable to those received by men plaintiffs.

79. How have counsel-awarded fees for
discrimination cases generally compared
to those received by a lawyer of the
opposite gender for similar work?

Fees awarded to men lawyers were higher 0 2 2
(0%) (8%) (7%)

Fees awarded to women lawyers were higher 0 3 3
(0%) (11%) (11%)

Fees were comparable 2 21 23
(100%) (81%) (82%)

Column Total 26 28

2
(100%) (100%) (100%)
No Answer 194

28 judges responded to this question. 82 percent of them responded that awards to
women and men lawyers were comparable.
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E. CONCLUSIONS

Case studies on wrongful death awards suggest that survivors of males receive higher
verdicts than survivors of females. Surveys of lawyers and judges indicated that both groups
have similar perceptions. While objective data does not prove that there is demonstrabie
gender bias in wrongful death awards, the Subcommittee cannot conclude, due to the
subjective issues inherent in such awards, that gender bias does not exist in wrongful death
cases.

Case studies regarding loss of consortium were similarly inconclusive. Jury awards in
the period from 1984-87 show a slight average disparity in favor of male claimants.
Arbitration awards show a slightly larger disparity in favor of female claimants. As with
wrongful death cases, analysis of loss of consortium cases for indicia of gender bias is
complicated by other variables such as length and stability of the relationship, age of the
claimant, etc. Without further, in-depth study, the Subcommittee cannot make any findings
with respect to gender bias in this area.

With respect to attorney fee awards, the small number of cases and survey responses
makes generalizations difficult. Table 9 does show that only four of the prevailing parties
were women and that only one sex discrimination case was successfully litigated. Thus, male
plaintiffs prevailed more frequently than did women.

In five cases, the requested amount of attornéy’s fees was reduced by the trial court
judge. In one instance, no standard for the reduction was given, while in another the jﬁdge
awarded fees equal to half of the plaintiff’s award. In another case, a Seattle area attorney’s
hourly rate was reduced to the prevailing Snohomish County rate; two others were reduced
for unsuccessful claims. In two cases, a woman was either the plaintiff or the attorney. It
is unclear if the reductions were based on the sex of the plaintiff or attorney, although none
of the attorneys felt the reductions were based on gender bias. In only two cases was the
amount requested by the attorney awarded, and only once was a multiplier given.

While most attorneys personally interviewed did not identify gender bias in the award

of fees, a sense of frustration and reluctance to take on discrimination cases was evident in
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their comments:

. One attorney stated that civil rights law is not alive and well in
Washington State.

. Another shared that a Superior Court Judge said he did not like civil
rights cases and hoped he never had to hear another one in his court.

. Several attorneys stated that the award of attorney’s fees were not
accomplishing the intent of the statute, to wit: to encourage litigation
of discrimination cases.

. Several attorneys stated that they were reluctant to litigate cases and

screened their cases very carefully, turning down all but the most clear-
cut cases.

It should be noted that the award of attorney’s fees is not the only factor making
discrimination cases difficult to pursue. Shifts in the law on the issue of disparate impact
and the burden of proof, as well as the willingness of employers to pursue heavy litigation,
were identified as factors. Nonetheless, the statistical data, the public testimony, and the
survey responses all suggest that this is an area of substantial concern. The broad discretion
given to the trial judge regarding reduction and enhancement of the lodestar figure is
susceptible to gender bias.

Although, the Subcommittee on the Economic Consequences of Civil Litigation
cannot make definitive claims that gender bias exists in wrongful death, loss of consortium,
and attorney fee awards in discrimination cases, it does recognize the potential for gender

bias in these areas. Therefore, the Subcommittee proposes recommendations for education,

record keeping, and further study.
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F.

RECOMMENDATIONS

For Judges.

Include workshops at judicial conferences on discrimination cases and the
public policy reasons for awarded fees to alleviate some of the concerns,
particularly of practitioners in the field. Some discussion of the current costs
of doing business, overhead, and market rates would also be helpful. Use of
multipliers should also be discussed.

For Attorneys:

Consider using experts to provide insights on "reasonability." A court-
appointed expert could conduct informal market surveys on hourly rates based
on experience only and on number of hours typically expended on civil
litigation of comparable longevity and complexity. Such information could
diminish the subjectivity and resulting susceptibility to gender bias inherent
in the discretionary fee-setting process.

For Court Administrators:

Require that attorneys complete docket sheets describing the nature of the
case, as the federal courts and some superior courts do. All superior courts
should request such docket information, and include a specific category for
discrimination, wrongful death, and loss of consortium cases. That information
should then be recorded on SCOMIS for easy retrieval.

For the Implementation Committee:

1.

As more discrete information becomes available on the SCOMIS system, the
committee should review awards for wrongful death and loss of consortium.

As discrimination cases continue to be tried and fees awarded, further study
should be conducted.
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Judge Rosanne Buckner
Judge Christine Cary
Judith D. Jeffers, Esq.
Frank H. Johnson, Esq.
Mary C. McQueen
Senator Gary A. Nelson

Judge Barbara J. Rothstein
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A. INTRODUCTION/METHODOLOGY

The Committee on the Treatment of Lawyers, Litigants, Judges, and Court Personnel
determined to review the court system for the existence and effects of gender bias in the
treatment of women in the courtroom, professional acceptance, credibility, and employment
practices and procedures. This report will first present the overall findings of the survey
research. Subsequent sections will summarize the specific findings on the treatment of
lawyers, litigants/witnesses and judges. The report will conclude with the Committee’s

recommendations.

The Committee utilized

five sources of information in LAWYERS' SURVEY
v Age and Gender Demographics
compiling this report: a review a0 VUmber of Respondents
of reports from other state 600
gender bias task forces and the 400

(-]

200 -
American Bar Association’s AGE M aﬂ
1 el | -
5160
22
1.}
90

C o« e w . h 0-30 31-40 41-60 61 N/A
ommission on Women in the women] 12 o w o

MEN (1] 3s7 230 42
Profession, testimony from the TOTAL | 199 790 348 52 34

public hearings, a survey of EHwomen EEIMEN (JToTAL ]
Total* 1509 (709 Women; 766 Men; 34 N/A)

Washington lawyers, a survey

of the Washington judiciary, Figure 31 Lawyer Survey Demographics

and a review of personnel
policies and procedures in the Washington Courts.

Two surveys, which were designed to measure lawyers’ and judges’ perceptions of
gender bias in the courts, provided the main sources of data for this report.?13  Parallel
questions were asked of lawyers and judicial officers (including judges, commissioners, and
magistrates) so that responses could be compared. Among the 1,509 lawyer respondents were
766 men, 709 women, and 34 unidentified lawyers. Respondents included a random sample

of the Washington State Bar Association, the Family Law Section, and Trial Practice Section.
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Members of the Defenders’
JUDICIAL SURVEY Association, the Prosecuting
Age and Gender Demographics
, Number of Respondents Attorneys’ Association, and
e ) Washington Women Lawvers
40 . were also surveyed.
|
20 M . .« .
g]: I ‘ There were 222 judicial
N ' e
AGE °[ T30 | 3140 | 480 | 880 ot N/A
womenl o - . A s respondents: 185 men, 33
MEN o 20 68 kAl 36
TOTAL 0 38 67 8 39 4 women, and 4 unidentified
lmwoueu ENuen JTomAL respondents. The 177 judges,
Totals = 222 (33 Women; 185 men; 4 N/A) ..
38 commissioners, and 3

Figure 32 Judicial Survey Demographics magistrates are referred to as
judges in this report. Figures

31 and 32 show the age and gender demographics of the respondents.

B. SURVEY RESULTS

A majority of the 1,500 lawyers (74 percent) and 220 judges (54 percent) who
responded to the survey believe gender-based discrimination exists to some degree in the
Washington Courts. A significant minority of the total respondents (25% or more) had
witnessed most of the specific types of behavior described by the Task Force on the surveys.
The kind of biased behavior most frequently reported was remarks or jokes demeaning to
women made by attorneys in court or chambers. Other types of behavior, although not
witnessed by a majority of respondents (unless responses are segregated by sex), were
nevertheless witnessed by a significant minority. Attorneys, rather than judges or court
personnel, were most likely to be the offending parties. A higher percentage of women
respondents than men noted gender biased behavior and many survey respondents described
in detail personal experiences in the courts and the impact bias had on their professional

acceptance, credibility, and case outcome.
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1. GENERAL PERCEPTION OF GENDER DISCRIMINATION IN THE COURTS

When asked their overall perception of whether gender discrimination exists in

Washington State Courts, both lawyers and judges indicated they believe gender

discrimination does exist to some degree in the courts.

OVERALL PERCEPTIONS OF GENDER BIAS
IN THE COURTS - TOWARD LAWYERS

PERCENTAGE
T

"/

MALE FEMALE MALE FEMALE
LANYERS LANYERS JUDGES JUDQES
RESPONDENT

] NEVER SEEN BiAS EE EXISTS WITH INDIV.
EXISTS SYSTEM-WIDE S exisT8 IN BOTH

Lawyers’ Survey Q.98a., Judges' Q.87a

Figure 33 Gender Discrimination Toward Lawyers

OVERALL PERCEPTIONS OF GENDER BIAS
IN THE COURTS-TOWARD LITIGANTS/WITNESSES

PERCENTAGE
00%

MALE FEMALE MALE FEMALE

LANYERS LANYERS JUDGES JUDGES
RESPONDENT

T NEVER SEEN BiAS HEE EXISTS WITH INDIV
773 EXISTS SYSTEM-WIDE 53 EXISTS IN BOTH

Lawyers'Survey Q.98b., Judges' Q.87b.

Figure 34 Gender Discrimination Toward
Litigants/Witnesses
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Seventy-four percent of
responding attorneys perceived
that gender discrimination does
exist towards lawyers, litigants
and witnesses. Fifty-four
percent of the attorneys
perceived the existence of
gender discrimination toward
judges.

More than 60 percent of
responding judges concurred
that gender discrimination exists
against attorneys, litigants or
witnesses.

Forty-eight percent of the
judges perceived disérimination
directed at the judiciary.”!*

The graphs in Figures 33,
34, and 35 show by sex of the
respondents, lawvers and
judges, the percentages of each
group who indicated they
believe gender discrimination

exists.



The survey revealed that

OVERALL PERCEPTIONS OF GENDER BIAS
'N THE COURTS - TOWARD JUDGES male and female respondents

o0y PERCENTAGE ' often had different perceptions
et =

of the existence and frequency
of gender biased behavior. In

general, female attorneys and

MALE FEMALE WALE FEMALE judges saw gender bias
LANYERS LAWYERS JUDGES JUDGES
RESPONDENT .
s occurring more frequently than
"] NEVER SEEN BIAS HEE EXISTS WITH INDIV.
EXISTS SYSTEM-WIDE S EXISTS IN BOTH did their male colleagues.
L ‘Survey Q.98c.. Judges' Q.87
Rakathiad e a8 Of those respondents who
Figure 35 Gender Discrimination Toward Judges perceived the existence of

gender discrimination, most felt
it was a problem isolated to individual offenders not an institutional one.-! Higher
percentages of women than men, however, perceived gender discrimination as an institutional

problem. That was especially true of discrimination against litigants or witnesses.*!%

2. SPECIFIC GENDER BIASED BEHAVIOR IN THE COURTROOM

Gender bias can be manifested in many ways in the courtroom. Some judges and
attorneys do not treat women with the same respect and dignity with which they treat men.
The inappropriate use of first names, terms of endearment, or compliments may undermine
the confidence and credibility of witnesses, attorneys, and clients. When attorneys were
asked about specific behavior in the Washington Courts in the last three years, a majority of
respondents (58 percent) had personally observed remarks or jokes by attorneys in court or
chambers that were demeaning to women. In addition, at least a quarter of attorney
respondents had seen the following behavior directed at women (percentages refer to the
percent of attorneys who responded to that survey question and had witnessed that behavior):

. Opposing counsel (45 percent) and court personnel (37 percent) addressed
female lawyers by first name when lawyers of the opposite gender were
addressed by surname;”

. Judges (26 percent) and opposing counsel (38 percent) addressed female lawvers
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by familiar terms (e.g., "dear.," "young lady," "girls");218

Judges (26 percent), lawyers (49 percent) and court personnel (39 percent)
complimented female lawyvers on their personal appearance:-

Opposing counsel (39 percent) and court personnel (38 percent) asked female
attom% if they were lawyers, when lawyers of the opposite gender were not
asked;

Lawyers (43 percent) addressed female litigants/witnesses b_x first name when
those of the opposite gender were addressed by surnames;~*

Female litigants/witnesses were addressed in familiar terms by judges (25
percent) and lawyers (31 percent);

Female litigants were regarded as less credible because of their gender by
judges of thezzpposite gender (29 percent) and lawyers of the opposite gender
(36 percent);

Women judges were addressed by first name by other judges (42 percent) and
by lawyers (35 percent);**

Affidavits of prejudice were used_to disqualify a woman judge primarily
prig

because of her gender (29 percent);

Remarks or jokes demeaning to women were made, either in court or in
chambers, by judges (38 percent) and lawyers (58 percent). '

Although fewer examples of this type of behavior were directed toward men, as many

as a quarter of the attorney respondents witnessed the following:

Opposing counsel (37 percent) and court personnel (29 percent) addressed male
attorneys by f ';st name when lawyers of the opposite gender were addressed
by surnames;

Male attorneys were complimented on their personal appearance by opposing
counsel (30 percent) and court personnel (26 percent);

Lawyers (30 percent) addressed male litigants/witnesses p,g first name when
those of the opposite gender were addressed by surname;-~

Male judges were addressed by first name by judges (47 percent) and lawyers
(41 percent);

Remarks or jokes demeanjng to men were made by lawyers (26 percent) either
in court or in chambers.

a. BEHAVIOR TOWARD WOMEN ATTORNEYS

The manner in which attorneys are treated and perceived by judges, other attorneys

and court personnel has a critical impact on their status in court, their credibility and
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effectiveness as advocates. Behavior demeaning or discreditable in nature distracts attention

from the merits of a particular case. Forms of address are not just a matter of social
[}

etiquette; they can affect not only the appearance of fairness but potentially affect the actual

outcome of cases.

. A perception of credibility depends on the manner in which attorneys
are addressed by the court in front of the jury. The ability to
effectively negotiate settlement is diminished if opposing counsel views
a female or male attorney as less competent or credible based solely on
sex. When male bailiffs put their arms around young female attorneys
in front of a crowded courtroom and oh so paternally steer them to a
docket sheet after answering the same question posed by a male quickly
and respectfully, a clear message %t; bias is delivered. (Member of
Washington State Bar Association.)

Many survey respondents expressed the view that some judges routinely treat women
attorneys condescendingly and with less tolerance than their male counterparts.

. In my experience, judges address female counsel by their last names.
Yet, female counsel is more frequently interrupted than male counsel,
is more frequently subject to subtle facial expressions indicating a
condescending attitudes, and sometimes, judges will just stare off into
space during the female lawyer’s arguments, while appearing pert and
interested in . . . male counsel.. . . . In other words, up front things
look fairly even-handed, but underneath discrimination still exercises
a subtle but significant influence. I believe that as a female attorney
you have to work harder, develop a reputation for being "dogged" and
"tough," and be aware of possible discrimination in order to operate on
an equal basiisvgith male counsel. (Member of the Washington State Bar
Association.)

. I observed one trial . . . where the court would not so much as entertain
any objection or argument from the woman attorney. She was
competent and representing her client well. Her co-defense counsel,
a man, began to make objections on behalf of the woman’'s client and
took over all [oral] argument on motions and evidentiary rulings. It was
the only way the client could be well represented given_ the judge’s
attitude. (Member of Washington State Bar Association.)

One lawyer noted how behavior can impact the jury and affect case outcome:

. A pro tem judge told me after a trial that a "person of my stature and
demeanor was at a disadvantage in court." Through the trial he had
sustained every objection made by the male defense counsel (about 50
objections), regardless of how extreme and ridiculous, and overruled
every objection of mine. His demeaning attitude throughout the trial
was very apparent. Even though it was a case I should have lost easily,
the jury took 5 1/2 hours to acquit the defendant. There was no
question in my mind that the jurors were deeply offended by the
judge’s demeaning attitude towards the prosecution. (lggmber of
Family Law Section of Washington State Bar Association.
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1) USE OF DEMEANING REMARKS

Individuals who make remarks demeaning to one sex either in court or chambers show
disrespect and an insensitivity to individual differences. This type of behavior may indicate
other biases as well. Thus, it is significant that the behavior observed by the highest
percentage of respondents was the making of remarks or jokes demeaning to women.”® The
differing motivations behind demeaning remarks were described by the following survey
respondents:

. The belittling remarks made to women lawyers are of two types. One
type is the unconscious remark not intended to.be. insulting, but rather
the expression of deeply ingrained attitudes towards women. One gets
this from one’s own clients too. The other type is the conscious,
intended-to-be-offensive remark often said as a "joke." While the
latter may also reflect the speaker’s beliefs, the remark is made as a
power play to "get" the opponent, to throw her off base and unsettle
her in the litigation battle. (Member of Family Law Section of
Washington State Bar Association.)

. Some of the gender-based remarks often viewed as discriminatory
(forms of address, compliments, etc.) are viewed by men of certain
generations as "courtly behavior" and not intended or thought of by
them as discriminatory. Other degrading behavior usually comes from
persons who would use the same techniques on anyone they perceive
as being less powerful than themselves, regardless of gez%ier. (Member
of Washington Association of Prosecuting Attorneys.)

Survey respondents agreed that sexist remarks were more of ten directed at women than '
at men, and that lawyers were most likely to make such remarks.- Victims of a type of
discrimination are also more likely to be sensitized to that discrimination in its more subtle
forms. This is demonstrated by the fact that women perceived a mhch greater dispérity
between how often remarks were demeaning to women as women and how often they were

demeaning to men because they are men.>?

Attorneys responding to the survey commented on the impact of demeaning comments
to women and the general acceptance of this kind of behavior. Survey respondlents described
incidents in which comments in court demean the professionalism and competence of women
attorneys:

. The court system is afflicted with the same problems which occur

throughout the work place. Male attorneys and court staff often tell
sexually derogatory jokes and make comments which are demeaning to

117



women. This often takes place in court, when not in session and in
court offices. I have seidom heard it in chambers and never by a judge
in my presence. (Member of Washington Women Lawyers.)

For example, in one situation, I was in Presiding waiting for a trial
assignment. When our case was called. opposing counsel pinched my
cheek, called me a "feisty little thing", and suggested to Judge [deleted)
that he not assign us to a woman judge because we would "gang up on
him". Unfortunately, the Presiding Judge treated this as a joke,
laughing the whole thing off. In my opinion, such behavior demeans
the bench and the bar and is inappropriate. Counsel, of course, simply
ignored my comments, characterizing me as a "humorless feminist."
(Member of_  the Trial Law Section of Washington State Bar
Association.)

Consider the effects of this type of comment in open court

.. . [A] woman being committed told [the] judge (older superior court
judge, now retired) she would like to be a lawyer. Judge commented.
in open court, that if opposing counsel, a woman, couid be a lawyer
that there was no reason this clearly incompetent woman couldn’t be
one as well. (Zlgiember of Trial Practice Section of Washington State Bar
Association.)#?

2). USE OF FIRST NAMES

One of the ways in which a lack of respect or unequal status may be manifested is by
using differential forms of address. Use of first names may be customary in some courts,
either because of the size of the county or the informality of a particular proceeding (e.g.,
docket hearing with no jury present). If both male and female counsel are addressed in the

same fashion, gender bias does not result. Bias is indicated, however, when members of one

sex are addressed by first name while surnames are used for the opposite sex.

Drawing any distinctions in form of address always runs the risk that one side will
appear disadvantaged, either because greater informality conveys a lack of respect or because
it creates an appearance of greater friendship with one party’s counsel. Perceptions are as

important as actuality. Regardless of how well-intentioned, if conduct creates an impression

When male judges call male attorneys by first name, it usually indicates
favoritism to (a]) member of [the] "old boys network". When male
judges call female attorneys by first name, it usually indicates lack of
status in the judge's view. These observations exclude circumstances
when the judge and attorney are old friends. (Member of Washington
State Bar Association.)
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of unequal status public faith in the judicial process is diminished.

One of the questions posed to attorneys and judges in Washington State was whether
lawyers were addressed by first name when lawyers of the opposite sex were addressed by
surname. This question excludes situations where both counsel are addressed by surname or
both by first name. It focuses on the differential nature of the form of address.

According to survey respondents, when distinctions are made in how counsei are
addressed, women attorneys are more likely to be addressed by first name than are men

attorneys. Opposing counsel are most likely to address women in this fashion.”** Greater

percentages of female respondents reported that women attorneys were addressed by first

name than male attorneys. Male respondents felt the differential treatment occurred as often

to men as to women.“‘s

3) USE OF FAMILIAR TERMS

If a woman attorney is called "dear," "young lady" or "girl," her stature and credibility
before a judge or jury is diminished. The following survey comments illustrate the personal
and professional impact of what some 'tegard as "harmless" forms of address.

. »Credibility [is] affected when female counsel has been referred to as
"young lady" in front of jury. [I] have been singled out as butt [sic] of
lady lawyer Jokes during motion. Argument objections have been
sustained against me with a depreciating tone . . ."now, my dear, |
really don't think that’s relevant." Or overruled ... "now, young lady[,]
let’s let Mr. X continue.” Paternalistic attxtude expressed in oral
decisions. (Member of Washington State Bar Association. )‘

. [In] one case involving complex accounting [the] judge indicated that
as a woman attorney, I knew or understood less about numbers. [The
judge] also addressed me as "young lady" in front of the jury. I won,
but some jurors indicated it affected the amount I won. (Me;nber of
Trial Practice Section of Washington State Bar Association.)**

. I have been practicing litigation for 15 years, and was quite surprised
in a recent trial to be called a "girl" by the superior court judge, and to
be treated like one. My motions and objections were denied and
overruled in a bemused fashion. When jury instructions were argued
it became apparent the judge would listen to my male associate (three
years experience) but not to me, so I left the courtroom discreetly so
that we might have a chance of getting decent instructions given. My
clients, my associate and opposing counsel, all noticed the obvious
gender bias and commented independently to me about it. . . . If the
occasion arises again, I will advise my clients that I cannot adequately
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represent them before this particular juc}ge, due to my gender.

S

(Member of Washington Women Lawvers.)“

. It’s very degrading to be referred to as "honey" 59&' a trial judge.
(Member of the Washington State Bar Association.)”
The percentage of attorneys (85 percent) reporting that women lawvers had been
addressed in familiar terms was approximately three times as great as the percentage (26

percent) reporting men had been addressed in this fashion.=? J udges, to a lesser extent, also

perceived that women were often addressed in familiar terms, at least by opposing counsel
(36 percent for women compared to 3 percent for men).>! There was a definite difference
in perspective between the sexes. Male respondents reported use of familiar terms towards
women only slightly more than they reported use towards men. Women on the other hand

. oqe bl 4s]
reported that women were addressed in familiar terms to a much greater extent than men.—*

4) COMMENTS ABOUT PERSONAL APPEARANCE

In addition to more often being addressed in familiar terms, women attorneys are also
more likely to receive unsolicited comments on their personal appearance. Even assuming
such comments are well-intentioned, they can nevertheless undercut an attorney’s
effectiveness, especially that of a woman attorney. When female counsel is engaged in
representing a client, comments directed ‘at that attorney’s physical appearance have the -
effect of suggesting that looks matter more than brains or competence. Attention is diverted
from counsel's professional expertise and shifted instead to her looks. As two attorneys

noted:

. Occasionally, I have seen where comments about a female attorney’s
appearance have been used to intimidate younger female attornevs -
this is done by older male attorneys. (Member of the Washington State
Bar Association.)

. In voir dire, a male attorney asked a juror if the decision would be
based on/affected by the fact that I was "young and prettier." This
happened repeatedly. When I objected (repeatedly), the judge
compounded the problem first by smiling and saying that I was younger
and prettier, then by laughing and finally by frowning at my objection.
I clearly wasn’t being a good sport. _ sMember of the Washington
Association of Prosecuting Attorneys.)‘s
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One judge who noted he has spent a lifetime complimenting attractive females and
would find it difficult to change, nevertheless was quick to observe: "I would never pay a
compliment if litigants and jurors were present.">> That comment reflects the growing
awareness that there is a time and place for compliments and the courtroom is not an
appropriate place.

Survey respondents were asked if they had observed comments on personal appearance
being given in courtroom situations. Of those who had, a higher percentage had seen the

comment directed at a female attorney rather than at male counsel.>¢ Women judges were

the group perceiving this to the greatest extent. Female respondents, as a whole, perceived
a greater disparity than men did as to the frequency with which comments were directed at
women attorneys. Male respondents reported comments being given to male attorneys only

slightly less than to female attorneys.37

5) SEXUAL ADVANCES
Sexual advances (verbal or physical) were reported by relatively few survey
respondents, however, one survey respondent noted:
. In one major case a [deleted] County superior court judge pro tem
made verbal sexual advances to me (opposite sex judge) and when
ignored proceeded to be very hard on my client, assessfing] an
enormous award against my- client -directly contrary to law. The
Supreme Court reversed and granted a directed verdict to my client.

This was early in my career and very disconcerting! (Member of
Washington State Bar Association.)

The type of sexual advance reported by the largest percentage of respondents was
verbal advances towards women lawyers by male attorneys. Such behavior was reported by
16 percent of attorneys and four percent of judges. Physical advances towards women
attorneys by male attorneys ranked next highest (noted by five percent of attorneys and two

percent of judges). Fewer than five percent of survey respondents reported advances, either

verbal or physical, by judges or court personnel."‘59
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6) "ARE YOU AN ATTORNEY?"

One form of belittling behavior is to ask lawyers of one gender if they are lawvers
when not directing the same question to lawyers of the opposite gender. The perceived
impact was described by some respondents as follows:

. By asking whether I am an attorney because I am female and look

young, [ feel a certain tone is set in the proceeding, i.e., that [ am

inexperienced or need more help in presenting my case than the other
counsel. (Member of Washington State Bar Association.)

. I have had the problem of judges asking if I am an attorney--then
doubting my word--then making it more difficuit to get through the
motions calendar. With opposing counsel they attempt to insinuate
with clients (say in a settlement conference where both parties are
male) that young female attorneys are inadequate, jncompetent, etc. .
. . (Member of Washington State Bar Association.)“

. It appears as if the judges who call an attorney dear, or honey or ask
if she is an attorney{,] do not take that attorney’s argument as seriously
and therefore create a greater burden for that attorney. It does not
happen often but the few times it does, are very unsettling. (Member
of Washington Women Lawyers.)
Survey respondents agreed this inquiry was more often directed at women attorneys
than it was to their male colleagues. Responding attorneys as a group perceived judges,
attorneys and court personnel as all more likely to ask a woman if she was an attorney than

to ask a man. Less than 20 percent of the judges noted that opposing counsel and court
personnel were more likely to ask women than men if they were attorneys.z63

Perceptions differed markedly depending on the sex of the survey respondent. While
60 percent of the female attorneys and 43 percent of female judges reported that female
attorneys had "occasionally," "usually,” or "always" been asked by opposing counsel if they
were lawyers (while men were not being asked), 79 percent of male attorneys and 88 percent
of male judges reported this "never" occurred. The pattern of responses was similar as to
court personnel making such inquiries. In general, male respondents perceived women to be
asked if they were attorneys as often as the reverse occurred. Female attorneys and to a
lesser extent female judges perceived women to be asked much more often than men whether

they were attorneys.264
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b. BEHAVIOR TOWARD LITIGANTS/WITNESSES
The attitudes of judges, opposing counsel, and court personnel do not go unnoticed by
jurors. Conduct which indicates a lack of respect or unequal status may subtly manifest
itself in denial of a litigant’s substantive rights. Two attorneys observed:
. If there is a problem that requires attention, it is in my opinion, in the
area of the treatment of the litigant (the public) by "the system."

(Member of_the Trial Practice Section of Washington State Bar
Association.)

. Comments, I believe, are a true indicator of how much respect and
credibility is awarded. (Member of Washington State Bar
Association.)

If treated condescendingly like children, litigants stand less of a chance of prevailing
on the merits of their cases. If treated disrespectfully, at the very least their confidence in
the integrity and impartiality of the judicial process is diminished. One attorney noted how
this type of behavior impacts the jury:

. [The] judge expresses his attitude toward women witnesses through

facial expressions, inattention, impatience (demonstrated by tapping
pencil on the bench) and outward display of irritation - all of which
impacts upon the jury. (Member of the Trial Law Section of
Washington State Bar Association.)?

Attorneys and judges were asked about the perceived frequency of conduct which

no matter how well intended can often have a demeaning or belittling effect on litigants and

witnesses themselves and on the outcome of their cases.

1) EFFECT UPON WITNESS CREDIBILITY
The New York Task Force on Women In The Courts concluded that "one of the most
insidious manifestations of gender bias against women - one that pervades every issue
respecting the status of women litigants - is the tendency of some judges and attorneys to
accord less credibility to the claims and testimony of women because theﬁ are women."*%8
While the majority of survey respondents perceived that gender had no impact on

credibility, a significant minority disagreed, at least as to women litigants/witnesses.
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FEMALE LITIGANTS/WITNESSES ARE
REGARDED AS LESS CREDIBLE BY LAWYERS

Twenty-nine percent of

attorneys

reported female
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Figure 36 Credibility - Lawyers’ Perceptions

at least occasionally. The percentage of judges agreeing was smaller (21 percent).

credible. Thirty-six percent of
attorneys felt this had occurred

The

respective percentages of reporting instances when male litigants were deemed less credible

. -
because of sex were less in every category.

The perceptions of male
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when female litigants/witnesses

had been regarded as less credible by male lawyers because of their gender. Close to a
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majority (49 percent) reported instances when judges had regarded female litigants/witnesses
as less credible. In comparison, responding male attorneys reported judges (87 percent) and

lawyers (81 percent) "never" considered female litigants/witnesses as less credible.*°

Credibility is the most important attribute a litigant or witness can bring to the
courtroom. According to many survey respondents, perceptions of credibility are sometimes

affected by the sex of a litigant or witness.

. I've had several cases where alibi and other witnesses who were women
were disbelieved. Especially when a man testifies for the prosecution.
The [court and the] prosecutor implied that mothers and girlfriends will
always lie to cover for someone. They believe that the women can be
easily pressured by the defendant to give false testimony by being made
to feel guilty. (Member of Public Defenders’ Association.)“

. I have seen attorneys attack the credibility of a witness or litigant on
a sex basis because the area of testimony was beyond the stereotypical
knowledge of a female - or that "her emotions" have _%ouded her
perception. (Member of Public Defenders’ Association.)

. In domestic cases, some judges, I believe[,] give less credibility to the
testimony of a woman if she is testifying in an area which has been
traditionally the province of men, e.g., property management,
investments, valuation. [ have observed this to be true even in
circumstances where, in the particular marriage in question, the woman
had managed the couple’s fin§ncial decision making. (Member of
Washington Women Lawyers.)*’?

Male litigants also can be detrimentally affected by sex-based credibility judgments.
Attorneys have noted these problem areas:

. I have witnessed a number of situations where men were accorded less
credibility vis-a-vis parenting of young children. The outcome was
that children remained with the mother. In at least one case it seemed
that there was a good case for the father to be the residential parent.
The judge was/is female. (Meqyger of Family Law Section of
Washington State Bar Association.)

. In custody or spouse abuse cases the woman is still believed over the
man in many cases. [ believe many older male judges tend to side with
the woman over the man in a directly conflicting testimony situation.
This, however, can change if the woman is "tough" rather than "sweet."
(Member of__Family Law Section of Washington State Bar
Association.)?
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2) Use of First Names

Differential use of first names can subtly convey an impression that a witness
addressed less formally is being taken less seriously than one addressed by surname.
Attorneys and judges were asked, therefore, whether they had observed adult litigants or
witnesses addressed by first name when those of the opposite gender were addressed by
surname. A minority of respondents had seen this occur with female litigants/witnesses and
male litigants/witnesses. As to both, attorneys were the group most often using differential

forms of address.2”®

Female litigants/witnesses were perceived as being addressed by first name more than
male litigants. Responding male attorneys perceived only a slight difference, however. and
male judges perceived essentially none. Responding female attorneys and judges perceived
a greater disparity in the frequency with which female litigants were addressed by first name

compared to the frequency for male litigants/witnesses.277

3) Use of Familiar Terms

A judge is obliged to treat litigants who appear in his or her court with courtesy and
respect. Expressions such as "little girl," "sweetheart,” "young lady," "honey," etc., are
belittling and inappropriate. Litigants or witnesses were less likely to be addressed in
familiar terms than attorneys, but a significant percentage of respondents nevertheless
reported this occurred.

Asked whether adult litigants or witnesses were addressed by familiar terms like
"dear,” "young lady,"” "girls,” and "son," the pattern of responses was similar to that for first
names. Judges, attorneys, and court personnel were perceived as more likely to address
female litigants in such terms than they were with male litigants. Attorneys were the group

most likely to address litigants in this fashion.*’® Higher percentages of male respondents
than female respondents reported instances where male litigants or witnesses had been
addressed in familiar terms. The reverse was true of female respondents and female litigants

. 2 )
or w1tnesses."79

126



4) Comments About Personal Appearance

Relatively small percentages of survey respondents reported occasions when litigants
or witnesses were complimented on their personal appearance in a courtroom situation. The
largest reported incidence was female litigants/witnesses being complimented by lawvers.
Twenty-three percent of responding attorneys and 21 percent of responding judges had seen
this occur.”®® Both male and female respondents perceived judges, lawyers, and court

personnel as all more likely to direct compliments at female litigants.3!

5) Sexual Advances

Respondents were aware of even fewer sexual advances (verbal or physical) directed
towards litigants than were reported toward attorneys. The only behavior observed by even
as few as five percent of the attorney respondents was verbal advances by male attorneys

towards female litigants. Judges observed such behavior even less than attorneys.-52

c. BEHAVIOR TOWARD JUDGES

With the exception of being addressed by first names, relatively small percentages of
respondents perceived gender-based behavior directed at judges in the courtroom setting.
Most of the behavior that was reported was directed nearly as often at male judges as female
judges. Female judges were perceived as less likely than male judges to be addressed by
first name than male judges were, but slightly more likely to be addressed in familiar terms
or to receive compliménts about their personal appearance.m One judge commented upon
the effect of compliments:

. [ pointed out in a friendly way to a fellow judge (male; I'm female)
that we women start thinking that our looks matter more than our
brains when he always tells us how "pretty" we are .. . I f inally had an
opportunity to tell him this "we women . . ." comment when he
launched into a string of compliments toward one of the "prett%als in
the OAC office [Office of the Administrator for the Courts]."

Very few instances of verbal or physical sexual advances directed at a judge were
reported by survey respondents. Responding attorneys were largely unaware of such

behavior. Women judges were more likely to receive advances from male attorneys and male
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male judges more likely to receive them from court personne

1) Affidavits of Prejudice/Poll Results

AFFIDAVITS OF PREJUDICE ARE USED TO
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Figure 38 Affidavits of Prejudice for Women Judges

judges because of gender.
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The most striking survey
results as to judges had to do
with aff’ ida\)its of prejudice and
judicial poll results. Almost
half the responding judges (47
percent) believed affidavits of
prejudice had been used to
disqualify a woman judge
because of her gender. Almost
half as many (24 percent)
believed affidavits of prejudice

had been used against male

To a lesser degree attorney
respondents believed judges
had been disqualified primarily
because of gender. but they
concurred that women judges
were more likely to be
disqualified on this basis.
Twice as many responding
attorneys (29 percent) felt
affidavits of prejudice had been
used against women judges

because of gender as the



percentage (13 percent) reporting use against men judges.:“

Judges of both sexes and female attorneys perceived a much higher use of affidavits
of prejudice to discriminate against a woman judge than male attorneys did. A smaller
percentage of male respondents reported use of affidavits because of a judge’s gender. Male |
respondents did agree that to the extent such use occurred, it was directed at female judges

more than at male judges.>’

The judicial survey also asked judges if they believed Judicial Poll results have been
lower for judges primarily because of gender. Forty-one percent believed that had been
true for women judges, and 14 percent believed it was true for men judges. Again, women
perceived bias to be directed at women more often than men did. Over two-thirds (69
percent) of female respondents believed that poll results for women judges had been lower
because of their gender. The same percentage of female and male respondents (14 percent)
believed poll results were lower for men because of their gender. It is noteworthy that 34

percent of male judges believed that the poll results for female judges had been affected by

gender more than those for male judges.288

2) Professional Meetings, Conferences, Seminars

In one case described by a survey respondent, the introductions of male jurists on a
seminar panel focused on their credentials.” The sole woman jurist was introduced with a
comment that she did not look like she had been on the bench 20 years. The person making
the introductions intended that latter remark as a compliment but its unintended effect was
to shift attention from her credentials to her app.earance. Comments regarding a woman'’s
attractiveness, clothes, or the fact that she looks too young to be a judge all have a similar
effect. They suggest that a woman is being recognized not because she is a professional but
because she is a woman.

In order to determine whether gender-focused behavior is affecting the professional
acceptance of women judges, judges were asked a series of questions about interaction among

judges and between judges and attorneys at professional meetings, conferences, seminars, etc.
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The responses indicate that in such settings judges are (1) sometimes addressed by first name
when judges of the opposite sex are addressed by title; (2) sometimes addressed by familiar
terms; (3) sometimes complimented on personal appearance; and (4) rarely subjected to verbal
or physical advances.®? When such behavior occurs, responding female judges felt it is more
often directed at female judges. Male judges agreed that was the case as to compliments and
familiar terms. By a slight margin they perceived judges and attorneys to more often be

addressing male judges by first names.-*°

d. DOES GENDER BIAS AFFECT CASE RESULTS?

The Task Force asked
. HAS GENDER BIASED BEHAVIOR
attorneys and judges-whether AFFECTED CASE OUTCOME?
they thought that conduct such 1008 SNDSES
as use of first names, familiar | E//// .
V77
. | 7 _}
terms, compliments, sexual ‘ .
_ i L
advances, demeaning remarks 2seH] N
o -
and jokes, or biases as to LANYERS  LAAYERS  JUDGEs  uboes
. RESPONDENTS
credibility had an effecton - ise 7 nevem 77 OCCASIONALLY
outcome. Thirty-four percent W usuaLLy = A
Lawyers’ Survey #20; Judges #14
of attorneys who had observed

such conduct thought thatitdid Figure 40 Case Qutcome
affect case outcome, at least
"occasionally.”
The percentage of women reporting an effect on case outcome was significantly higher

29

than the percentage of men. In Figure 40, the responses from male and female lawyers

and judges are compared. The majority of male lawyers and male judges responded that
gender biased behavior "never" affected case outcome. More than 50 percent of female

lawyers and almost that many female judges reported that case outcome was at least

"occasionally" affected.
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The following comments from lawyer survey respondents provide exampiles of where
gender-based behavior was perceived to have affected the outcome of a case:

. Senior male attorney (opposing counsel) in a construction case made
remarks demeaning femaleattorney’s experience in construction-related
litigation. [The)] judge referred to female attorney as young lady.
Outcome of case may have been related to perception of streng;th of
male attorney. (Member of Washington State Bar Association.)~ 2

. Occasionally it has an effect on the outcome of motions that I have
observed - women attorneys have had their arguments cut off more
often and seem to be given less cre%;xce by some judges. (Member of
Washington State Bar Association.)

. I argued a 3.5 and a suppression motion before a judge, and all of my
witnesses were female. | am female, and opposing counsel and the
witness on the opposite side were male. I lost the motions, and the
judge’s reasoning was self -contradictory and not supported by the case
laws. (On cross-appeal, the judge was reversed.) I had the abiding
impression that the only reason I lost was that | and my witnesses are
female. I later discovered that this judge has a reputation of sexist
behavior. (Member of Washington Women Lawyers.)“

. In two cases in which judge, opposing counsel and court personnel
made demeaning remarks and addressed female attorney familiarly,
outcome was for opposing side represet&ed by male counsel. (Member
of Washington State Bar Association.)*

As some respondents noted, the outcome is not always adverse to the party
discriminated against; at least not if the discriminatory behavior is blatant enough to trigger

a sympathetic response.

. Most of my cases are jury trials, so the effect of these things is limited.
In one case that I particularly remember, the judge was very
condescending to a young female witness of mine. His attitude was
blatant and offensive. I think the jury felt very sympathetic for that
witness and the outcome of the case was affected by that sympathy.
(Member of Washington Association of Prosecuting Attorneys.)“

. Some older male judges persist in their old-fashioned paternalistic
patronizing of female lawyers (usually younger females). However,
they do the same (with less frequency) to young or inexperienced male
lawyers. The effect is unpredictable. but in my experience as both a
recipient and observer, most jurors are put off by it and tend to want
to "help" the attorney. (Member of Public Defenders’ Association.)“9

Even if the ultimate outcome of a case is not affected, many respondents
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acknowledged that the litigation process is nevertheless affected detrimentally.

. It affects the whole tenor of a case. When a judge remarks jokingly,
"but can she cook?" to the jury, how can the counsel have credibility
in persuading the jury in favor of your client? If a judge says, "this
is how you take exceptions to instructions in my court, little girl", the
other attorneys, smelling blood, also join into the unprofessional
feeding frenzy (like father, like son?). If a judge cuts you off
disallowing objections, offers of proof, etc., how can a record be made?
(Family Law Section of Washington State Bar Association.)

. It disrupts the attorney’s trial strategy by requiring the attorney to try
her gender rather than the case. Also the comments either by the judge
or unchecked by the judge lead to a purposeful manipulation by
counsel - a kind of "we" all know her case isn’t important, women are
less credible, etc. - these "hysterical" women lawyers. It’s difficult for
women attorneys to know how to confront the sexism in trial with
grace, aplomb and yet firmness, and still try the case, not_ their sex.
(Family Law Section of Washington State Bar Association.)

. Opposing counsel (male) advised me after the trial that during it he
became so concerned over the gender bias that he contacted a female
lawyer friend and asked her if he should bring the matter to the trial
judge’s attention. His friend advised him that his first duty was to his
client, and that he should not risk offending the judge, and [I] do not
fault opposing counsel for following this advice, for he too was in a
tough situation. (Member of Washington Women Lawyers.)

e. THE NEED FOR CORRECTIVE INTERVENTION

Concurrence is implied by tacit acceptance. The harm created by inappropriate
behavior is compounded, therefore, when it is witnessed by jurists, counsel or others who do
not intervene. Because they must consider whether intervention would jeopardize a client’s
case, counsel are often reluctant to confront objectionable behavior directly. It is essential,
therefore, that judges not only refrain from biased behavior but become more sensitive to
its occurrence in front of them and intervene sua sponte when it occurs.

Judging from survey responses, it would appear that judges, counsel or others
intervene in only a minority of cases where gender-based behavior occurs. Nineteen percent
of responding attorneys had witnessed such intervention. Twenty percent of responding
judges reported they had intervened or had seen others intervene. Female judges (38

percent) were more likely to respond that way than male judges (17 percent).3’01

The following comments provide examples of effective intervention.
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In one case a male attorney continuously referred to the judge as
"ma’'am" [sic] in a sarcastic tone. After the third remark the judge
simply said: Counsel, in this courtroom you refer to the court as your
honor or judge. He immediately stopped. In other cases I've seen
judges direct counsel to address litigants by their surname or
professional title rather than "Mary" . . . (Member of Family Law
Section of Washington State Bar Association.)

A witness and examining counsel repeatedly referred to a mature
woman as "girl” and finally "the honey". The judge instructed both
male participants to use appropriate, respectful language when
discussing the woman. These events occurred in _a_lien foreclosure
action. (Member of Washington Women Lawyers.)

[Re:] a gang rape case, female prosecutor and three male defense
lawyers, male judge. Defense Lawyer: "Oh, Ms. [deleted] is going to
take us all on" with a broad smile and a loud voice. I admonished him
quickly indicating that we would have no more of it. He apologized.
The remainder of the trial was without any further attempts at
intimidating humor. (Judicial Respondent.)

C. PUBLIC HEARING COMMENTS

Another source of information for the committee came from the public hearings.
Washington State judges, attorneys, and court personnel were invited to provide testimony,
oral or written, to the Gender and Justice Task Force at seven public hearings in 1988. The
attorneys who testified before the task force emphasized the court’s treatment of women in

dissolution, custody, and domestic violence cases. They were reluctant to publicly discuss

particular instances of bias. In Seattle one attorney commented:

Some attorneys who did testify noted that female attorneys are at a disadvantage in the
courts. They have to work harder and prove their abilities not only to judges and other
attorneys but aiso to their clients. An attorney in Spokane commented on the subtle bias

toward female advocates. She described an incident at a law school advocacy competition in

When | was preparing for this hearing, I talked to a number of
women . . . I was struck, unfortunately, by the understanding that there
are an awful lot of people who cannot come here tonight to tell you
their stories. Either they are attorneys who tell me that they couldn't
come here [tonight] because they might have to come back in front of
the judges that they would talk about, or they’rgowomen who still have
pending cases and are afraid to come forward.>%

1983 which portrays persistent gender-oriented attitudes:

... My teammates and I were women, and we argued our second round
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against another team of women. Three local attorneys were our judges.
Two of the judges were in their late 50’s or early 60’s: the third was a
vounger attorney, . . . After we argued and the judges were getting
ready to announce their decision, the two senior men complimented us
on our "appropriately modest" presentations, and noted that "no one
likes a strident woman." They went on to say that they wished the four
of us well in our careers, but they wanted us to realize it would be very
difficult for us. They said the reason we would have a difficult time
as attorneys was that we were laboring under the same handxcap as
black attorneys in that we were not white males.

An attorney at the Bellingham hearing commended the bar and judicial organizations
for seeking the input of women attorneys but also noted that she had to prove abilities in
court:

. I’ve practiced before 50 judges in about 13 counties in [the past] 10

vear period . . . My observations were that as a new woman lawyer in
counties that did not have many women lawvers, I did experience a
great deal of reticence from the court in making the presentations that
I did, and I found that because I represented the state, the state usuaily
wins because they don’t have enough resources to bring cases that we
can’t win, . . . | established a sense of confidence that allowed me to

overcome some of what | percenveq as being barriers or handicaps to
being a woman in the courtroom.>

D. COURT PERSONNEL

The Committee considered various methods for studying the treatment of women as.
court personnel. Since both the Gender and Justice and the Minority and Justice Task
Forces were interested in possible bias in the status of court personnel, a joint project was
planned. The first step was to gather information on existing court level personnel policies
and procedures. Court administrators/clerks were asked whether the courts had policies; if
the policies were court, county or city policies; and if there were specific Equal Opportunity,
Affirmative Action, and Sexual Harassment policies.

Of the 66 courts responding, four superior courts reported that they had specific court
policies (King, Pierce, Spokane, and Thurston.) King County District Courts (4 courts
responded -all with the same handbook) and Island County District Court reported that they
had court level policies. Some responding courts noted that they operated under city or

county personnel policies but had no specific court level policies. Two Superior Courts
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responded that they had no policies; one sent a copy of policies that had never been adopted.
Five Municipal Courts said they had no specific policies. Forty-three courts had equal
opportunity or affirmative action statements; 15 of them had defined Affirmative Action
Programs. Twenty-seven courts included specific sexual harassment policies.

Responses were received from 66 courts at the following levels:

Table 11 Court Personnel Policies and Procedures

tdlliideis b ——— E—
Level N r of r R R in
Superior 30 18 60%
District 66 21 32%
Municipal 131 27 21%
Total 227 66 | 29%
e e —————

The Minority and Justice Task Force expects to conduct the second phase of
the project in 1989. Their plans include a demographic survey of court personnel which will
request each court to identify the numbers, percentages, and positions of employees by

gender, race, and ethnic origin. The results of this survey should be available in early 1990.

E. CONCLUSIONS

The Committee on the Treatment of Lawyers, Litigants, Judges, and Court Personnel
concludes that some aspects of gender bias, as a result of cultural and societal influences,
exist in the Washington State Court system. The bias tends to be more subtle than overt and
is more a problem of individuals than the system as a whole. Women more »than men are
subject to biased behavior and, therefore, are more aware of its existence. As one attorney
noted on the lawyer survey:

. Sexism is becoming more subtle and therefore, more difficult for non-

members of the \é(i)gtim class to perceive. (Member of Washington
Women Lawyers.)
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. Because my practice has been for nearly 30 years, I have observed a
considerable decrease in overt gender-based discrimination from very
frequent in the 60’s and early 70°s to infrequent in any overt way. I do
believe it continues to exist. It is subtle and that much of it is cultural.
As such, it is real difficult to deal with. Further, it can be complicated
by age discrimination against the very young and the past middle age -
most often aggqinst the female. (Member of the Washington State Bar
Association.)

Survey data and public hearings testimony support the conclusions that women
attorneys, litigants, witnesses, and judges are sometimes treated disrespectfully in the courts
because of their gender. The end result of these types of gender biased behavior includes
loss of respect, credibility, and possible adverse case outcome.

Survey respondents generally acknowledged that the court system had a responsibility
to strive for gender neutrality. Most respondents noted the importance of studies like this
in making people examine their own attitudes and biases. Some respondents noted that they
had personally never witnessed the types of behavior described in the survey but did not
deny that those behaviors might exist. There were other respondents, however, who thought
gender bias did not exist or that it was justified when it occurred.

. I think worrying about gender related behavior is a waste of time. Men

and women are not the same and everyone knows that. Women do
better on divorces and are treated better at criminal sentencings. If a
man gets killed, his estate will get more because he lost more income.
All of these facts should surprise no one. . . . I hope that whoever tallies
these resuits gives up his or her crusade and finds some honest work.
As George Nathan once observed: "Anyone who has reformed himself

has done quite enough for the_ community." (Member of the
Washington State Bar Association.)

. It is axiomatic that a pile of barnyard manure does not become
offensive until someone with pitchfork takes occasion to stir it up.>1}

. I believe I am guilty of some gender bias toward female lawyers and
judges - in many cases it’s deserved. Probably the most . . . annoving
behavior of female lawyers is hostile exaggerated self assertion that I,
as a 50 year old lawyer gmale) observe. (Member of the Washington
State Bar Association.)31

The Committee believes that continuing education and attitude awareness training are

necessary to eliminating gender bias in the treatment of lawyers, litigants/witnesses. and
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judges. With regard to court personnel, the Committee concluded that all courts shouid have

personnel policies that are models of equal opportunity and affirmative action. and should

have clearly defined sexual harassment policies. The Minority and Justice Task Force study

will provide further information regarding the status of women as court employees.

F. RECOMMENDATIONS

The Committee believes that all elements of the judicial and legal system must

recognize that gender biased behavior is unprofessional and detrimental to the fair

administration of justice and must take affirmative action to eliminate it. The Committee,

therefore, submits the following recommendations:

For the Supreme Court.

Issue a declaration that gender-biésed conduct by the bench, bar, or court
personnel is unprofessional and should be corrected.

Develop a procedure for reporting and taking action on complaints of gender
bias by judges.

Modify the Code of Judicial Conduct to specify that judges must refrain from
gender biased behavior and have an obligation to intervene and correct any
biased behavior, whether based on gender, race, or creed.

Review the Code of Judicial Conduct and place greater restrictions upon
judicial memberships in service and social organizations which discriminate on
the basis of gender.

For Judges:

Monitor behavior in the courtroom and intervene to correct gender biased
conduct against lawyers, litigants/witnesses, and other judges.

Participate in periodic refresher courses on the need for awareness of and
avoidance of gender biased behavior.

Ensure that all judicial officers, including pro-tem judges, commissioners, and
magistrates, are aware of the existence and effects of gender bias in the courts.

Continue funding through the Board for Trial Court Education for the

implementation of judicial education specifically relating to issues of gender
bias in the courts.
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For the Legisiature.

Amend RCW 4.12.040 et seq. to prohibit the use of affidavits of prejudice
based upon considerations of a judge's race, creed, or gender.

For the Washington State Bar Associatiom:
1. Develop and conduct regular education programs for attorneys on the existence
and effects of gender biased behavior in the courtroom.

2. Establish a procedure for reporting and taking action on complaints of gender
bias against judges and lawyers.

3. Endorse changes in the Rules of Professional Conduct prohibiting the use of
affidavits of prejudice based upon considerations of the gender, race, or creed
of the judge.

4, Direct the Law School Liaison Committee to work with the Washington law
schools to include information about gender bias in the curriculum.

For the Office of the Administrator for the Courts:

1. Develop and conduct regular education programs for judicial officers and court
personnel on the existence and effects of gender biased behavior in the
courtroom. The development of a training videotape is highly recommended.

2. Direct all courts to review their equal opportunity and affirmative action
programs and implement a sexual harassment policy.

3. Ensure that all forms, correspondence, and revisions to codes of law employ
gender-neutral language.

For All Law Schools in Washington State

Develop and include in the required curriculum instruction on the existence
and effects of gender bias in the courts and in the profession.
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VII. CONCLUSION

After almost two years of study, seven public hearings, review of thousands of surveys
and hundreds of case files, the Task Force is convinced that gender bias does exist and has
a negative impact on the Washington State Courts. Gender bias, whether deliberate or an
unconscious manifestation of cultural and traditional ways of thinking and acting toward
women and men, has influenced judicial decision making, has affected courtroom interaction,
and has impacted the fair treatment of women and sometimes men in the Washington State
Courts.

The Committee on the Status of Litigants reported continuing gender bias in the
treatment of domestic violence and sexual assault victims. Gender bias was also indicated
in decisions made in family law matters, including the economic consequences of divorce for
women and children and fathers’ rights in custody and visitation. Although data from the
case studies of other civil litigation was inconclusive, there were indications that gender bias
concerns, particularly regarding the award of attorney’s fees, require additional research.
The study confirmed that, for the most part, our laws are gender neutral but also indicated
that some laws need clarification, amplification, or stricter enforcement.

The Committee on the Treatment of Lawyers, Litigants, Judges, and Court Personnel
discovered that lawyvers and judges do not always treat female and male litigants, witnesses,
lawyers, and judges with the same respect in the courtroom. Affidavits of prejudice are.
more often used to disqualify a female judge because of her gender than a male judge.
For litigants or witnesses, perceptions of credibility are sometimes affected by their sex.
Case outcome is at least occasionally affected by gender biased conduct; yet judges, counsel
or others intervene in only a minority of cases where gender biased behavior occurs.

The Task Force believes that eliminating gender bias from the courts must become a
priority for the Bench, the Bar, and the Legislature. Change can be implemented through

education, attitude awareness training, and a commitment to the highest standards of fairness.
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To achieve that end, the Task Force has proposed 75 recommendations for education.
evaluation, and action. The complete list of recommendations, listed by the group to which
each is addressed, follows.

Institutionalizing and implementing these recommendations will _be the task of all
members of the court system. Individuals as well as identified groups must demonstrate that
‘gender biased behaviors are inappropriate. The Gender and Justiée Implementation
Committee will be working with the Supreme Court, the Legislature, and the Bar Association
to monitor, encourage, and evaluate the implementation of the Task Force's recommendations

and the elimination of gender bias from the Washington State Courts.
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VIII. RECOMMENDATION SUMMARY
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GENDER AND JUSTICE TASK FORCE - RECOMMENDATION SUMMARY
LISTED BY GROUP TO WHICH THE RECOMMENDATION IS ADDRESSED

For the Supreme Court.

1. Establish a Gender and Justice Implementation committee composed of judicial, legal,
and lay persons to monitor, encourage, and evaluate efforts to implement the

recommendations of the Gender and Justice Task Force.

2. Issue a declaration that gender-biased conduct by the bench, bar, or court personnel
is unprofessional and should be corrected.

3. Develop a procedure for reporting and taking action on complaints of gender bias by
judges.

4. Modify the Code of Judicial Conduct to specify that judges must refrain from gender

biased behavior and have an obligation to intervene and correct any biased behavior.

whether based on gender, race, or creed.

3. Review the Code of Judicial Conduct and place greater restrictions upon judicial
memberships in service and social organizations which discriminate on the basis of
gender.

For Judges:

1. The Superior Court Judges’ Association and the Legislature should jointly study

maintenance and property division to recommend changes which will achieve greater
economic equality among family members following dissolution.

t9

Continue funding through the Board for Trial Court Education for the implementation

of judicial education specifically relating to issues of gender bias in the courts.

3. The Superior Court Judges should consider whether maintenance guidelines or a

maintenance schedule should be developed, and if so, develop one for use by the trial
courts statewide.

4, Judges should require and enforce dissolution decrees to explicitly address the

following:

a. Security for the child support obligation, such as maintenance of life insurance
with a particular named beneficiary;

b. The responsibility for maintaining medical insurance on behalf of the children
as required by statute;

c. The responsibility for educational support of children beyond high school; and

d. A specific provision for the allocation of employment related day-care expenses

between the parents, as required by statute.
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1.

12.

14.

15.

Develop education programs for judges in the area of custody, to reinforce the concept
of addressing each case on its merits, avoiding percentage goals and presumptions, and
recognizing the diversity of the families who present themselves. Both judges and
lawyers should conscientiously assess each family situation presented in the light of the
factors required by the Parenting Act, without assumptions based solely on gender.

Increase continuing education to judges and court personnel at all court levels about:

a. The dynamics of domestic violence;

b. The impact on children;

c. The need for protective order in divorce cases; and

d. The need for sensitivity when handling domestic violence victims/cases.

Order probation supervision to monitor compliance when sentencing the defendant to
a domestic violence treatment program. quuest increase in the number of probation
officers, if necessary, to accomplish this goal.

Avoid the issuance of mutual protection orders when respondent has not requested
protection and/or when not warranted by the facts of the case.

Consider using jail as a sanction for violations of domestic violence protection orders.
Provide education for judges about:

a. The substantial current data regarding the nature of the crime of rape, the
psychology of offenders, the prevalence and seriousness of acquaintance rape
and the long-term psychological injury to rape victims; and

b. The difference between vigorous cross-examination that protects the
defendant’s rights and questioning that includes improper sex stereotyping and
harassment of the victim.

Include workshops at judicial conferences on discrimination cases and the public
policy reasons for awarding fees to alleviate some of the concerns, particularly of
practitioners in the field. Some discussion of the current costs of doing business,
overhead, and market rates would also be helpful. Use of multipliers should also be
discussed.

Consider using experts to provide insights on "reasonability." A court-appointed expert
could conduct informal market surveys on hourly rates based on experience only and
on number of hours typically expended on civil litigation of comparable longevity and
complexity. Such information could diminish the subjectivity and resulting
susceptibility to gender bias inherent in the discretionary fee-setting process.

Monitor behavior in the courtroom and intervene to correct gender biased conduct
against lawyers, litigants/witnesses, and other judges.

Participate in periodic refresher courses on the need for awareness of and avoidance
of gender biased behavior.

Ensure that all judicial officers, including pro-tem judges, commissioners, and
magistrates, are aware of the existence and effects of gender bias in the courts.
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For the Legislature.

10.

11

12.
13.

14.

Continue to fund a Gender and Justice Implementation committee composed of
judicial, legal, and lay persons to monitor, encourage, and evaluate efforts to
implement the recommendations of the Gender and Justice Task Force.

Enact legislation which makes the issue of a spouse’s earning capacity a specific
statutory factor in awarding maintenance or property division.

Consider replacing the term "rehabilitative” maintenance, with its negative connotation,
with "compensatory” maintenance, reflecting the importance of evaluating the
respective standard of living each party will experience after divorce in light of the
contributions each has made to the marriage, whether financial or otherwise.

Reevaluate that portion of RCW 26.09.170 which automatically terminates maintenance
upon the remarriage of the party receiving maintenance.

Amend RCW 26.18.010, et seq. (or ch. 26.18 RCW) to authorize mandatory wage
assignments for maintenance payments to the same extent as is currently provided for
child support obligations.

Immediately address the need for reasonably affordable quality day-care for working
parents. Consider incentives for public and private sector employer sponsored day-
care facilities.

‘Consider alternative dispute resolution methods for addressing marital dissolutions in

appropriate cases.

Review the issue of divided military benefits and the McCarty decision to determine
if case law adequately addresses the problem or if additional legislative action is
necessary.

Establish a state commission or task force on domestic violence to implement this
Subcommittee’s recommendations and other matters pertaining to domestic violence.

Increase funding to the courts for advocates to assist and educate victims of domestic

violence both in the civil court process and in the criminal court. Develop resource

material for victims of domestic violence that would:

a. Encourage the use of the court system in an effort to prevent violence; and

b. Educate victims about the Criminal Justice System and the protection order
process. The materials could be used in shelters statewide.

Increase the level of support for shelters throughout the state. Currently the state
divides $537,000 among 37 shelters and safe homes statewide. Establish shelters in
jurisdictions lacking such service for victims and their children.

Legislate funds to support treatment programs for batterers.

Enact laws prohibiting the granting of a gun permit to an individual convicted of a
domestic violence crime, either misdemeanor or felony.

Legislate and fund increased training on domestic violence issues for police recruits
at the police academy. Currently the domestic violence training for new recruits is two
hours. The Subcommittee agrees it is inadequate and should be increased to 16-20
hours.
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For the Legislature, continued:

15.

16.

17.

18.

19.

Establish a statewide statistical data collection system for incidents of domestic violence
reported to police departments. Included in the data collection should be the numbers
of domestic violence calls, arrests, incident reports, and citations.

Establish a statewide statistical data collection system for the offices of the prosecuting
attorney, both county and municipal. This would provide a monitoring system for the
"rigorous prosecution” of domestic violence cases.

Review the Domestic Violence Prevention Act in order to study and correct problem
areas in the legislation.

Amend RCW 4.12.040 et seq. to prohibit the use of affidavits of prejudice based upon
considerations of a judge’s race, creed, or gender.

The Superior Court Judges’ Association and the Legislature should jointly study
maintenance and property division to recommend changes which will achieve greater
economic equality among family members following dissolution.

For the Washington State Bar Association

Develop continuing education programs on the effects of gender stereotyping in family
law matters and the need for lawyers to provide adequate economic data and expert
witnesses to the judges in marital dissolution cases.

Develop more programs for free or low cost counsel and use of expert witnesses in
family law areas.

Develop and conduct regular education programs for attorneys on the existence and
effects of gender biased behavior in the courtroom.

Establish a procedure for reporting and taking action on complaints of gender bias
against judges and lawyers.

Endorse changes in the Rules of Professional Conduct prohibiting the use of affidavits
of prejudice based upon considerations of the gender, race, or creed of the judge.

Direct the Law School Liaison Committee to work with the Washington law schools to
include information about gender bias in the curriculum.

Consider using experts to provide insights on "reasonability". A court-appointed
expert could conduct informal market surveys on hourly rates based on experience only
and on number of hours typically expended on civil litigation of comparable longevity
and complexity. Such information could diminish the subjectivity and resulting
susceptibility to gender bias inherent in the discretionary fee-setting process.
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For Judges, the Legislature, County Government, and Bar Associations:.

Address the barriers to court access which may significantly bar meaningful and equal
participation by litigants, including:

The lack of adequate legal assistance in family law matters;

The high cost of attorney’s fees;

The lack of alternative methods for addressing marital dissolutions;

The lack of child care at courthouses; and

Transportation difficulties for litigants in getting to the county courthouse.

Pp0op

For the Washington Association of Prosecuting Attorneys/Prosecuting Attorneys:

1. Implement a study to determine whether or not prosecutors are doing the following

and documenting the results:
a. Notifying victims of filing decisions within five days of receiving a domestic
violence police report; and
b. Vigorously prosecuting domestic violence cases regardless of pending divorce
cases.
2. Assist in developing filing standards on domestic violence cases, both felony and
misdemeanor.
3. Develop training material on the technical aspects of prosecuting domestic violence
cases.
4. Work with individual prosecutor’s offices to provide education to prosecutors about:
a. The dynamics of domestic violence;
b. The impact on children; and
c. The need for sensitivity in handling domestic violence victims/cases.
5. Vigorously prosecute violations of protection orders.
6. Provide education for deputy prosecutors about the substantial current data regarding

the nature of the crime of rape, the psychology of offenders, the prevalence and
seriousness of acquaintance rape and the long-term psychological injury to rape
victims.

7. Establish specialized prosecution units that permit rape victims to deal with only one
deputy prosecutor through all stages of the proceeding and which emphasize
communication between victims and prosecutors.

8. Ensure that acquaintance rape cases are treated with the same seriousness as stranger
rape cases.

9. Oppose continuances in rape cases unless there is compelling necessity for such
continuance.
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For the Office of the Administrator for the Courts and Court Administrators:

o
.

(93]

Develop and conduct regular education programs for judicial officers and court
personnel on the existence and effects of gender biased behavior in the courtroom.
The development of a training videotape is highly recommended.

Direct all courts to review their equal opportunity and affirmative action programs and
implement a’sexual harassment policy.

Ensure that all forms, correspondence, and revisions to codes of law employ gender-
neutral language.

Develop standardized forms for protection orders to be used statewide. Analyze
whether it is legally possible to use gne form for all three civil orders: protection
orders, restraining orders, and anti-harassment orders.

Require that attorneys complete docket sheets describing the nature of the case, as the
federal courts and some superior courts do. All superior courts should request such
docket information, and include a specific category for discrimination, wrongful death.
and loss of consortium cases. That information should then be recorded on SCOMIS
for easy retrieval.

Provide staff to continue to work with the Gender and Justice Task Force
Implementation Committee.

For Police.

(9]

Establish procedures that provide for swift service of protection orders and establish
service as a high priority within the department.

Increase police training on domestic violence.

Establish specialized units to deal with sex offenses.

Provide education for police officers about the nature of the crime of rape, the
psychology of offenders, the prevalence and seriousness of acquaintance rape and the
immediate and long-term psychological injury to rape victims.

Ensure that acquaintance rape complaints are treated with the same seriousness as
complaints of stranger rape.

For All Law Schools in Washington State.

Develop and include in the required curriculum instruction on the existence and effects
of gender bias in the courts and in the profession.
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For the Gender and Justice Implementation Committee:

(S0

~)

Work with the Board for Trial Court Education, and the Bar to develop and provide

further education for judges and lawyers about the economic consequences for families
following dissolution.

Develop a standard economic data form for inclusion in all dissolution decrees which
the Supreme Court shouid require be filed by adoption of court rule.

Implement a prospective study of contested dissolution cases which will gather data on
property division which couid not be done in the retrospective dissolution case study.

Study and make recommendations for the court’s use of contempt powers to enforce
family law decrees.

Review the effects of the Parenting Act on maintenance and child support awards.

As more discrete information becomes available on the SCOMIS system, the committee
should review awards for wrongful death and loss of consortium.

As discrimination cases continue to be tried and fees awarded, further study should
be conducted.
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NOTES

1. Substitute House Bill 1221, State of Washington, Section 110 (3), effective date
July 1, 1987.

2. Laura L. Crites, "Wife Abuse: The Judicial Record," Women, The Courts, and
Equality, Newberry Park:Sage Publications, 1987, p. 38.

3. Dr. Susan Starbuck, "Yesterday's Women Judges: Role Models For Today,"
Judiciary, Winter/Spring 1985, p. 7.

4. NOW Legal Defense and Education Fund and Dr. Renee Cherow-O’Leary, The
tate-by-Stat i Women’s Legal Rights, New York: McGraw-Hill Book
Company, 1987.

5. Data on judges was obtained from the Office of the Administrator for the Courts;
for attorneys by hand counting the number of attorneys with female first names in

the Washington State Bar Association Resources Directory for 1987; and for 1988 law
school graduates by contacting law school placement offices at the University of
Washington (44.5% female graduates), University of Puget Sound (44% female
graduates), and Gonzaga University (35% female graduates).

6. New Jersey Supreme Court Task Force on Women in the Courts: Report of the
First Year, June 1984, p. 1, and "Report of the New York Task Force on Women in
the Courts,"” Fordham Urban Law rnal, XV, 1986-1987, p. 17.

7. All materials that comprise the record of the Task Force are available for
inspection at the Office of the Administrator for the Courts, 1206 S. Quince,
Olympia, Washington 98504.

8. Hearings were held in Seattle, Spokane, Pasco, Bellingham, Wenatchee, Longview,
and Tacoma during March and May 1988. Transcripts of the public hearings are
available in the Task Force record at the Office of the Administrator for the Courts.
9. Survey instruments and responses are included in the Appendix.

10. Lynn Hecht Schafran, "Documenting Gender Bias in the Courts: The Task Force
Approach,” Judicature, 70, February-March 1987, p. 281-3.

11. For a general background of Domestic Violence see:

a) Emerson R. Dobash and Russell Dobash, Violence Against Wives: A Case
Against Patriarchy, N.Y.: The Free Press, 1979.

b) David Finkelbor, Richard J. Gelles, Gerald T. Hotaling, and Murray A. Straus,

editors, The Dark Si f Families; Current ily Violence Research, CA: Sage
Publications, Inc., 1983.

¢) Murray A. Straus, Richard J. Gelles and Suzanne Steinnetz, Behind Closed Doors:
Violence in the American Family, N.Y.: Anchor Press, 1980.

d) Dr. Lenore E. Walker, The Battered Woman, N.Y.: Harper and Row, 1979.
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e) Th i neral’ k F n ily Violence: Final
Report, 1984.

12. See the Domestic Violence Protection Act 1984 in RCW 26.50 and the rape statutes in
RCW 9A.44.010-.060.

13. C. Edward Koop, U.S. Surgeon General, Speech, "Violence and Public Health",
October 27, 1985, Atlanta, GA. :

14. Dr. Lenore E. Walker, pp 71-165.

15. Ibid., pp.55-70.

16. Domestic Violence Service Providers’ Survey (DVSP), Appendix D, question 3;
Judicial Survey on Domestic Violence and Rape (Judicial Survey), Appendix C, question
5.

17. DVSP Survey, question 6; Judicial Survey, question 7.

18. DVSP Survey, question 5; Judicial Survey, question 6.

19. Confronting Domestic Violence: A Guide for Criminal Justice Agencies, National
Institute of Justice: Issues and Practices, U.S. Department of Justice Publication, May
1986, p. 2-3.

20. DVSP Survey, question 11. Responses to question 11 follow the survey in Appendix
D. Categories have been collapsed.

21. Ibid., question 12.

22. Ibid., question 13. Responses to question 13 follow the survey in Appendix D.
Categories have been collapsed.

23. Ibid., question 16.

24. DVSP Survey, question 17; Judicial Survey, question 9.

25. DVSP Survey, question 24.

26. Ibid., question 19.

27. DVSP Survey, questions 26 and 31; Judicial Survey, questions 11 and 20.
28. DVSP Survey, question 31; Judicial Survey, question 20.

29. DVSP Survey, question 32; Judicial Survey, question 21. °

30. DVSP Survey, question 36; Judicial Survey, question 22.

31. DVSP Survey, question 15.

32. Ibid., question 18.

33. Siri Woods, Chelan County Clerk, Wenatchee Public Hearing, p.27-28.
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34,
35.
36.
37.
38.

39.

DVSP Survey, question 19.
DVSP survey, question 21, Judicial Survey, question 12.
Ibid., questions 29 and 18.
Ibid., questions 33 and 35.
Ibid., questions 27 and 17.

DVSP Survey, question 40; Judicial Survey, question 26. Responses to questions 40

and 26 follow the survey results in Appendix D and Appendix C.

40.
4]1.
42,

Ibid.
Judicial Survey respondent #S34, question 26.

DVSP Survey, question 41; Judicial Survey, question 27. Responses to question 41

follow the survey results in Appendix D and Appendix C.

43,
44.
45.
46.

47.

48.

DVSP Survey, question 10.

Ibid., question 11. Responses to question 11 follow the survey results in Appendix D.
Testimony from the director of the Seattle Family Violence Project.

DVSP Survey, question 42.

Ibid., question 45.

For example: (1) Many abusers are not arrested because they evade police during the

mandatory 4-hour arrest period of the DVPA. This period should be extended to 24
hours. (2) Victims under 18 years of age are not covered by the DVPA even though they
often are emancipated and live with battering husbands or boyfriends. (3) "Social
partners” who have not been named to or live with the batterer should be covered by the
DVPA. (4) Clear language setting forth the powers of the court to issue "no contact"
orders needs to be added to the DVPA. (5) The language of RCW 26.50.110 pertaining to
violation of orders of protection should be changed to read that the respondent has
constructive knowledge of the order of protection if he has been served with a copy of
the temporary order of protection and notice of the hearmg for the protection order and
has failed to appear for that hearing.

49,
50.
5l
52.
53.
54.
55.

DVSP Survey, question 46.

Ibid., question 47.

DVSP Survey, question 44; Judicial Survey, question 28.
Ibid., questions 55 and 34.

Ibid., questions 54 and 33.

Judicial Survey, question 30.

Ibid., question 31.
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56. DVSP Survey, question 55; Judicial Survey, question 34.
57. Ibid., questions 56 and 35.

58. DVSP Survey, question 57. Responses to question 57 follow the survey results in
Appendix D.

59. Judicial Survey, question 38. Responses to question 38 follow the survey results in
Appendix C.

60. Judicial Survey, question 39. Responses to question 39 follow the survey results in
Appendix C.

61. DVSP Survey, question 58. Responses to question 58 follow the survey results in
Appendix D.

62. Lawyer Survey, Washington Woman Lawyer Respondent #W176, question 21.. See
Appendix A.

63. Judicial Survey, question 24.

64. DVSP Survey, questions 39 and 51.

65. DVSP Survey, question 38, Judicial Survey, question 25.
66. Judicial Survey, question 36.

67. DVSP Survey, question 50.

68. Lawyers Survey, Family Law Respondent #F6, question 99.
69. Lawyer Survey, Public Defender Respondent #D2, question 21.
70. These laws are now codified as RCW 9A.44.010-.060.

71. RCW 9A.44.010(1).

72. RCW 9A.44.010(5).

73. RCW 9A.44.040-.060.

74. RCW 9A.44.020(2).

75. RCW 70.125.065.

76. The percentages cited are of service providers who responded to the question,
excluding those who responded "don’t know" or "not applicable." Sexual Assault Service
Provider (SASP) Questionnaire, Appendix E, questions 13 and 15.

77. Ibid., question 20.
78. Ibid., questions 18 and 20.

79. Ibid., question 10.
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80. Ibid., question 11. Responses to question 11 follow the survey in Appendix E.
81. Ibid., question 21.
82. Ibid., question 22,

83. Ibid., questions 11 and 22. Responses to questions 11 and 22 follow the survey in
Appendix E.

84. Rape law in the United States is rooted in the English common law which focused
attention on the conduct of the complainant rather than the defendant. See Berger, Man’'s
Trial, Woman’s Tribulation: Rape Cases in the Courtroom, 77 Columbia Law Review 1, 10
(1977). The 17th century jury charge of Lord Chief Justice Sir Matthew Hale, which
became standard throughout the United States, provides that a rape accusation "is one
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accused is innocent." Id. Therefore, "the law requires caution." Id. Other samples of the
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guard for the charge of sex offense brought by the spurned female that has as its
underlying basis a desire for revenge, or a blackmail or shakedown scheme." Ploscowe,
Sex Offenses: The American Legal Context, 25 Law & Contemporary Problems, 217, 223
(1960); see 3A J. Wigmore, Evidence § 924a, at 737 (advocating that every complainant of
sexual offense be examined by a psychiatrist to determine whether she fantasized the
attack).

85. Lawyer Survey, Washington State Bar Association Respondent #B430, question 21.
86. Lawyer Survey, Prosecuting Attorney Respondent #P35, question 21.
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who answered "don’t know" or "not applicable. Percentages in Appendix C do not reflect
this change. "Judicial Survey, question 48.

88. SASP, question 11.

89. Lawyer Survey, Prosecuting Attorney Respondent #P19, question 21.

90. RCW 9A.44.020.

91. Judicial Survey, question.45.
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93. Judicial Survey, question 47.

94. SASP, question 25.

95. Judicial Survey, question 55.
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97. Judicial Survey, question 54.
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100. Lawyer Survey, question 74.
101. Lawyer Survey, Prosecuting Attorney Respondent #P35, question 21.

102. SASP, questions 22 and 32. Responses to questions 22 and 32 follow the survey in
Appendix E.

103. Ibid., question 7.

104. Ibid., question 22. Responses to question 22 follow the survey in Appendix E.
105. Ibid., question 32. Responses to question 32 follow the survey in Appendix E.
106. SASP, Survey Respondent #RS, Question 32.

107. Sharon Fisher, Executive Director of the Wenatchee Rape Crisis and Domestic
Violence Center, Wenatchee Public Hearing, p.17.

108. Nelson, Kim. Women, Their Families, and Work: A Washington Report on the
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29.

110. U.S. Bureau of the Census, Current Population Reports, Series P-60, No. 161,
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March 1988 Current Population Survey, p.10.
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Lenore Weitzman: The Divorce Revolution: The Unexpected Social and Economic
Consequences for Women and Children in America; The Free Press, New York
1985.
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115. The speakers reported concerns over custody and visitation, child support and
spousal maintenance, property division, and attorney fees. The statements of the speakers
are reported here as given; none of the factual, including statistical claims made by
speakers, have been confirmed by the Task Force.

116. Money Income and Poverty Status in the United States: 1987, pp.19-20.
117. Ibid.
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127. "Family Equity at Issue," Research Summary, Alaska Women’s Commission, October
1987.

128. "Sex and Economic Discrimination in Child Custody Awards", National Center on
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146. Ibid., questions 35 and 36.

147. Lawyers’ Survey, Family Law Section Respondent #F66, question 99.
148. Lawyers’ Survey, Family Law Section Respondent #F152, question 99.
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193. Lawyers’ Survey, Washington State Bar Association Respondent #B132, question 99.
194. Lawyers’ Survey, question 56; Judges’ Survey, question 65.

195. Ibid., questions 57 and 66.

196. Lawyers’ Survey, Washington Women Lawyers Respondent #W64, question 99.
197. Lawyers’ Survey, question 58.

198. Judges’ Survey, question 67.

199. Cheryl Boal, Coordinator, Whatcom County Volunter Lawyer Program, Bellingham
Hearing, pp. 14 and 15.

200. Tom Ashton, Directing Attorney, Evergreen Legal Services Program for Whatcom,
Skagit, Island, and San Juan Counties, Bellingham Hearing, p. 37.

201. Brenda Wilbee, Bellingham Hearing, Exhibit D.

202. Natalie Dethloff, Regional Administrator for U.S. Department of Health and Human
Services Family Support Administration, Seattle Hearing, Exhibit D.

203. Boal, Bellingham Hearing, p. 13.

204. J. Gregory Casey, "Washington Wrongful Death and Survival Actions,” Gonzaga Law
Review, 6 (1971).

205. Ibid.

206. Elizabeth M. King and James P. Smith, Computing Economic Loss in Cases of
Wrongful Death, 1988.

207. Ibid.

208. Stuart Speiser, Recovery for Wrongful Death: Economic Hbandbook, 1988, p. 7.

209. Bobbi Greisel, Staff Director, Jury Verdicts Northwest, 1988.

210. The figure used for the average is the mean, which was determined by adding award
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211. Averages for the arbitration awards were formulated in the same manner previously
described.

212. Hawkins, Seattle Public hearing, p. 13-14.

213. A description of the research methodology for the surveys is contained in the
Appendix along with the survey results. See Appendix A for the Lawyers’ Survey and
Appendix B for the Judicial Survey (hereafter called the Judges’ Survey).

214. The percentages are based on the number of attorneys and judges who responded to
the survey. Percentages are a combination of responses to the categories "occasionally,”
"usually," and "always". All percentages have been rounded. See Lawyers’ Survey,
question 98; Judges’ Survey, question 87.

215. Asked whether perceived discrimination was (1) isolated to individual offenders, (2)
an institutional problem, or (3) both an individual and institutional problem, respondents
(Lawyers’ survey #98/Judges’ survey #87) answered as follows. The lst percentage refers
to lawyer respondents/the second percentage refers to judicial respondents:

Discrimination directed at:

Litigants
Probl f: Lawvers Witnesses Judges
indiv. offenders 54%/57% 44%/48% 39%/41%
instit. problem 16%/9% 21%/10% 11%/5%
instit. & indiv, 5%/2% C 5%/3% 4%/2%
total 74%/68% 70%/61% 54%/48%

216. The perceptions of women respondents (Lawyers’ Survey #98/Judges’ Survey #87)
were as follows:

Discrimination directed at:

Litigants/

Problem of: Lawyers Witnesses Judges
indiv. offenders 56%/50% 42%/46% 44%/48%
instit. problem : 23%/27% 31%/23% 17%/20%
instit. & indiv. 10%/15% 9%/15% 7%/12%
total 89%/92% 82%/84% 68%/80%

The perceptions of male respondents (Lawyers’ Survey #98/Judges Survey #87) were as
follows:

Discrimination directed at:

Litigants/

Problem of: Lawvers Witnesses Judges
indiv. offenders 50%/58% 46%/48% 35%/39%
instit. problem 9% /7% 12%/8% 5%/3%
instit, & indiv. 1%/1% 3%/1% 1%/1%
total 60%/66% 61%/57% 41%/43%
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220.
221.
222.
223.
224.
225.
226.
2217.
228.
229.
230.
231.
232.
233.
234.
235.
236.

Lawyers’ Survey, question 1.

Ibid., question 2.

Ibid., question 3.

Ibid., question 6.

Ibid., question 7.

Ibid., question 8.

Ibid., question 12.

Ibid., question 13.

Ibid., question 18.

Ibid., question 19.

Ibid., question 1.

Ibid., question 3.

Ibid., question 7.

Ibid., question 13.

Ibid., question 19,

Lawyers’ Survey, Washington State Bar Association Respondent #B174, question 21.
Lawyers’ Survey, Washington State Bar Association Respondent #B367, question 99.
Lawyers’ Survey, Washington State Bar Association Respondent #B559, question 23.
Lawyers’ Survey, Family Law Section Respondent #F105, question 21.

The following percentage of respondents (Lawyers’ Survey #19/Judges Survey #13)

reported instances where remarks or jokes demeaning to one gender were made in court

or chambers.
Demeaning Demeaning
to Women to Men
by judges 38%/27% 13%/19%
by lawyers 58%/48% 26%/33%
by court personnel 23%/25% 14%/22%
237. Lawyers’ Survey, Family Law Section Respondent #F54, question 99.

238.

Lawyers’ Survey, Public Defender Respondent #P69, question 99.
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239. Female respondents (Lawyers’ Survey #19/Judges’ Survey #13) reported demeaning
remarks as follows:

Demeaning Demeaning
to Women to Men
by judges 52%/47% 10%/24%
by lawyers 71%/65% 20%/27%
by court personnel 27%/32% 12%/23%
Male respondents (Lawyers’ Survey #19/Judges’ Survey #13) reported demeaning remarks
as follows:
Demeaning Demeaning
to Women to Men
by judges 27%/24% 16%/19%
by lawyers 47%/46% 30%/34%
by court personnel 19%/24% 15%/21%
240. Lawyers’ Survey, Washington Women Lawyer Respondent #W146, question 21.
241. Lawyers’ Survey, Trial Law Section Respondent #T57, question 99.
242. Lawyers’ Survey, Trial Law Section Respondent #T32, question 21.
243. Lawyers’ Survey, Washington State Bar Association Respondent #B65, question 99.
244. The following percentages of respondents (Lawyers’ Survey #1/Judges’ Survey #1)

reported that lawyers were "occasionally,” "usually," or "always" addressed by first name
when lawyers of the opposite sex were addressed by surname:

Counsel Addressed Women Men
by First Name; Lawyers Lawvers
by judges 24%/-- 21%/--
by opposing counsel 45%/40% 37%/38%
by court personnel 37%/31% 29%/29%

"--" indicates this question was not asked.

245. Female respondents (Lawyers’ Survey #1/Judges’ Survey #1) reported first names
were used as follows:

Counsel Addressed Women Men
by First Name; Lawyers Lawvers
by judges 34%/-- 27%/--
by opposing counsel 59%/55% 42%/41%
by court personnel 53%/44% 37%/31%

The corresponding percentages for male respondents (Lawyers’ Survey #1/Judges’ Survey
#1) is as follows:
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Counsel Addressed
_by First Name:

by judges
by opposing counsel
by court personnel

246. Lawyers’ Survey, Washington State Bar Association Respondent #B237, question 21.

Women

Lawvers

15%/--
32%/38%
23%/29%

Men
Lawvers

16%/--
32%/38%
23%/29%

247. Lawyers' Survey, Trial Law Section Respondent #T107, question 21.

248. Lawyers’ Survey, Washington Women Lawyer Respondent #W18, question 21.

249. Lawyers’ Survey, Washington State Bar Association Respondent #B37, question 99.

250. Lawyers’ Survey, question 2.

251. The following percentages of respondents (Lawyers’ Survey #2/Judges’ Survey #2)
reported instances where lawyers were "occasionally,” "usually" or "always" addressed by

familiar terms:

Sex of Counsel

by judges
by lawyers
by court personnel

252. Female respondents (Lawyers’ Survey #2/Judges’ Survey #2) reported occasions
when lawyers had been addressed by familiar terms as follows:

Sex of Counsel

Addressed:

by judges
by opposing counsel
by court personnel

Male respondents (Lawyers’ Survey #2/Judges’ Survey #2) reported occasions when
lawyers had been addressed in familiar terms as follows:

Sex of Counsel

_A.ddm:—

by judges
by opposing counsel
by court personnel

253. Lawyers’ Survey, Washington State Bar Association Respondent #B292, question 21.

Women

Lawvers
26%/--

38%/18%

21%/8%

Female
Lawyvers

40%/--

57%/36%
34%/18%

Female
Lawvyers

13%/--

20%/15%

9%/6%

Men
Lawyers

7%)/--
11%/12%
8%/8%

Male
Lawyers

5%/--
9%/3%
10%/4%

Male
Lawyers

9%/ --
13%/14%
7%/9%

254. Lawyers’ Survey, Prosecuting Attorney Respondent #P88, question 23.

255. Judges’ Survey, Respondent #J184, qixestion 15.
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256. The following percentages of respondents (Lawyers’ Survey #3/Judges’ Survey #3)
reported instances where attorneys were "occasionally,” "usually” or "always" complimented

on personal appearance:
Sex of Counsel
_Addressed:

by judges
by lawyers
by court personnel

Female

Lawvers

26%/--
49%/41%
39%/46%

Male
Lawyers

13%/--
30%/33%
26%/40%

257. Female respondents (Lawyers’ Survey #3/Judges’ Survey #3) reported occasions
when attorneys had been complimented on personal appearance as follows:

Sex of Counsel

_Complimented:

by judges
by opposing counsel
by court personnel

Female- -
Lawvers

34%)/--
61%/69%
50%/67%

Male
Lawvers

11%/--
27%/45%
22%/46%

Male respondents (Lawyers’ Survey #3/Judges’ Survey #3) reported occasions when
attorneys had been complimented on personal appearance as follows:

Sex of Counsel

Complimented:

by judges
by opposing counsel
by court personnel

258. Lawyers’ Survey, Washington State Bar Association Respondent #B327, question 21.

Female
Lawyers

18%/--
38%/36%
30%/42%

Male
Lawyers

15%--
33%/31%
29%/38%

259. The following percentages of survey respondents (Lawyers’ Survey #4/Judges’
Survey #4) reported knowing of verbal advances towards attorneys of the opposite sex:

Advance
directed at;

by judges
by opposing counsel
by court personnel

Female
Lawyers

4%/--
16%/4%
3%/1%

Male
Lawyers

The following percentages of respondents (Lawyers’ Survey #5/Judges’ Survey #5)
reported knowing of physical sexual advances towards attorneys of the opposite sex:

. Advance
directed at:

by judges
by opposing counsel
by court personnel

* = Less than 1%

Female
Lawyers

1%/--
5%/2%
*/1%

Male

Lawyers

*/__
*/0
* /%

0 = no reported occurrence
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260. Lawyers’ Survey, Washington State Bar Association Respondent #B380, question 21.
261. Lawyers’ Survey, Washington State Bar Association Respondent #BS5, question 21.
262. Lawyers’ Survey, Washington Women Lawyer Respondent #W99, question 21.

263. The following percentages of respondents (Lawyers’ Survey #6/Judges’ Survey #6)

reported instances where lawyers of one gender were asked if they were lawyers while of
the opposite gender were not asked:

Sex of Female Male
Lawyver : Lawyer Lawvyer
by judges - 24%/-- 6%/ --
by opposing counsel 39%/17% 8%/11%
by court personnel 38%/18% 10%/13%

264. The following percentages of respondents (female %/male %) reported instances
where female lawyers were asked if they were attorneys when male lawyers were not
being asked:

Lawyers’ Judges’

Survey Survey
by judges 40%/11% -—f--
by opposing counsel 60%/21% 43%/12%
by court personnel 61%/18% 39%/14%

The following percentages of respondents (female %/male %) reported instances where
male lawyers were asked if they were attorneys when female lawyers were not being
asked:

Lawyers’ Judges’

Survey Survey
by judges | 3%/8% —/--
by opposing counsel 6%/10% 21%/10%
by court personnel 10%/11% 21%/11%

265. Lawyers' Survey, Trial Law Section Respondent #T135, question 99.

266. Lawyers’ Survey, Washington State Bar Association Respondent #B87, question 21.
267. Lawyers’ Survey, Trial Law Section Respondent #T138, question 21.

268. "Report of the New York Task Force on Women in the Courts," p. 114 (1986-87).
269. The following percentages of respondents (Lawyers’ Survey #12/Judges’ Survey
#12) reported instances where adult litigants or witnesses were regarded as less credible

because of their gender:

Female Male
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Litigants/Witnesses Litigants/Witnesses

by judges* 29%/-- 10%/--
by lawyers* 36%/21% 15%/10%
by court personnel* 17%/-- 6%/--

* of opposite gender

270. Female respondents (Lawyers’ Survey #12/Judges’ Survey #12) reborted seeing
litigants deemed less credible because of their gender as follows:

Female Male
by judges ' 49%/-- 11%/--
by lawyers 57%/50% 18%/7%
by court personnel 31%/-- 8%,/ --

Male respondents (Lawyers’ Survey #12/Judges’ Survey #12) reported seeing litigants
deemed less credible because of gender as follows:

Female Male
by judges 13%/-- 10%)/--
by lawyers 19%/16% : 13%/10%
by court personnel 6%/-- 5%,/ --

271. Lawyers’ Survey, Public Defende-r Respondent #D107, question 21.

272. Lawyers’ Survey, Public Defender Respondent #D23, question 21.

273. Lawyers’ Survey, Washington Women Lawyer Respondent #W 124, question 21.
274. Lawyers’ Survey, Family Law Section Respondent #F142, question 21.

275. Lawyers’ Survey, Family Law Section Respondent #F102, question 21.

276. The following percentages of respondents reported that female litigants/witnesses

were addressed at least occasionally by first name when male litigants were being
addressed by surname:

Lawyers’ Survey #7 u * Survey #7
by judges 20% -
by lawyers 43% 46%
by court personnel 18% 20%

The following percentages reported that male litigants were addressed by first name while
female litigants/witnesses were addressed by surname:

Lawyvers’ Survey #7 es’ Survey #7

by judges 9% -
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by lawyers  30% 42%
by court personnel 11% 19%

277. The following percentages of female respondents (Lawyers’ Survey #7/Judges’
Survey #7) reported seeing litigants of one sex addressed by first name when those of the
opposite sex were addressed by surname:

Female Male
Litigants/Witnesses Litigants/Witnesses
by judges 33%/-- 11%/--
by lawyers 59%/58% 32%/33%
by court personnel 28%/26% 13%/17%

The respective percentages for male respondents were as follows:

Female Male
Litigants/Witnesses Litigants/Witnesses
by judges 9%/-- 8%/--
by lawyers 30%/44% 28%/44%
by court personnel 11%/19% 10%/20%

278. The following percentages of respondents (Lawyers’ Survey #8/Judges’ Survey #8)
had observed litigants/witnesses addressed in familiar terms:

Female Male
Litigants/Witnesses Litigants/Witnesses
by judges 25%/-- 11%/--
by lawyers 31%/25% 14%/17%
by court personnel 17%/13% 8%/11%

279. The following percentages of female respondents (Lawyers’ Survey #8/Judges’
Survey #8) reported seeing litigants addressed by familiar terms:

Female : ‘Male
Litigants/Witnesses Litigants/Witnesses
by judges 36%/-- 9%,/ --
by lawyers 43%/52% 11%/17%
by court personnel 24%/13% 6%/7%

The respective percentages for male respondents were:

Female Male
Litigants/Witnesses Litigants/Witnesses
by judges 17%/-- 12%/--
by lawyers 22%/20% 17%/17%
by court personnel 12%/13% 10%/12%
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280. The following percentages of respondents (Lawyers’ Survey #9/Judges’ Survey #9)
had observed litigants complimented on their personal appearance in a courtroom
situation:

Female Male

Litigants/Witnesses Litigants/Witnesses
by judges 8%/-- 3%/--
by lawyers 23%/21% 12%/13%
by court personnel 12%/14% 7%/11%

281. The following percentages of female respondents (Lawyers’ Survey #9/Judges’
Survey #9) reported seeing litigants complimented on their personal appearance.

Female Male
Litigants/Witnesses Litigants/Witnesses
by judges 12%/-- 3%)/--
by lawyers 28%/37% 9%/14%
by court personnel 15%/23% 6%/20%

The respective percentage for male respondents were:

Female Male
Litigants/Witnesses Litigants/Witnesses
by judges 5%/-- 4%/--
by lawyers 19%/18% 15%/13%
by court personnel 9%/13% 7%/9%

282. The following percentages of respondents (Lawyers’ Survey #10/Judges’ Survey
#10) reported knowing of verbal advances towards litigants of witnesses by persons of the
opposite gender:

Female Male
Litigants/Witnesses Litigants/Witnesses
by judges ‘ */-- */--
by lawyers 5%/3% 1%/1%
by court personnel 1%/2% * /%

The following percentages of respondents (Lawyers’ Survey #11/Judges’ Survey #11)
reported knowing of physical sexual advances towards litigants or witnesses:

Female Male
Litigants/Witnesses Litigants/Witnesses
by judges /- */__
by lawyers 28%/* */0
by court personnel */0 */0
* = less than 1% 0 = no reported occurrences
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283. The percentage of respondents (Lawyers’ Survey #13-#17/Judges’ Survey #16-#20)
reporting the listed behavior as follows:

Behavior directed at:

Use of Female Male

Eirst name: Judges Judges
by judges 42%/-- 47%/--
by attorneys 35%/43% 41%/62%
by court personnel 17%/41% 16%/45%

Use of :

Famili rm
by judges 4%/-- 2%/--
by attorneys 3%/5% 2%/3%
by court personnel 2%/4% * /3%

Use of.
by judges 12%/-- 9%/--
by attorneys 17%/37% 12%/36%
by court personnel 11%/47% 9%/52%

Use of

Verbal advan
by judges ' 1%/-- */--
by attorneys 1%/5% */1%
by court personnel */2% */2%

Use of

Physical advances
by judges */-- */--
by attorneys */2% * /%
by court personnel */0 */1%

284. Judges®’ Survey, Respondent #J36, question 29.
285. See Endnote #283.

286. The following percentages of respondents reported they believed affidavits of
prejudice had been used to disqualify a judge primarily because of gender:

Women Men

Judges Judges
Attorney survey 29% 13%
Judicial survey 47% 24%

287. Shown by sex of the respondents, the following percentages of each sex (Lawyers’
Survey #18/Judges’ Survey #21) reported they believed affidavits of prejudice had been
used to disqualify a judge primarily because of gender:

Women Men
Judges Judges
Female respondents 43%/68% 17%/30%

Male respondents . 19%/42% 11%/23%
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288. Shown by sex of the respondent, the following percentages of each sex believed
Judicial Poll results have been lower for judges primarily because of gender (Judges’
Survey #22):

Women Men

Judges Judges
Female respondents 69% 14%
Male respondents 34% 14%
Overall 41% 14%

2 ]

289. The percentages of judges reporting the listed behavior was as follows (Judges

Survey #23-#27):
Behavior directed at:

Type of Female Male
behavior: Judges Judges
first names

by judges 33% 30%

by attorneys 27% 24%
familiar terms

by judges 25% 16%

by attorneys 13% 10%
compliments

by judges 54% 41%

by attorneys 35% 29%
verbal advances

by judges 5% 2%

by attorneys 2% 2%
physical advances

by judges 2% 2%

by attorneys 2% 2%

290. Shown by sex of the respondent (female %/male %), the following percentages

reported the listed behavior:
Behavior directed at:

Type of Female Male
behavior; Judges Judges
first names :
by judges 57%/29% 35%/30%
by attorneys 47%/23% 24%/24%
familiar terms
by judges 47%/20% 7%/18%
by attorneys 20%/12% 0/12%

compliments
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by judges 63%/53% 41%/41%

by attorneys 47%/33% 31%/29%
verbal advances

by judges 13%/4% 0/3%

by attorneys 3%/2% 3%/1%
physical advances

by judges 0/2% 3%/2%

by attorneys 0/2% 3%/1%

291. Shown by sex of respondent, the following percentages reported they believed
observed conduct had affected case outcome:

292.
293.
294.
295.
296.
297.
298.
299.
300.
301.
302.
303.
304.
305.
306.
307.

Lawyers’ Judges’
SQIVQ! Sgrvgy
Female respondents 53% 48%
Male respondents 18% 6%
Overall 34% 11%

Lawyers’ Survey, Washington State Bar Association Respondent #B366, question 21.
Lawyers’ Survey, Washington State Bar Association Respondent #B245, question 21.
Lawyers’ Survey, Washington Women Lawyer Respondent #W104, question 21.
Lawyers’ Survey, Washington State Bar Association Respondent #B97, question 21.
Lawyers’ Survey, Prosecuting Attorney Respondent #P12, question 21.

Lawyers‘ Survey, Public Defender Respondent #D113, question 21.

Lawyers’ Survey, Family Law Section Respondent #F141, question 21.

Lawyers’ Survey, Family Law Section Respondent #F179, question 21.

Lawyers’ Survey, Washington Women Lawyer Respondent #W18, question 23.
Lawyers’ Survey, question 20; Judges’ Survey, question 28.

Lawyers’ Survey, Family Law Section Respondent #F179, question 23.

Lawyers’ Survey, Washington Women Lawyer Respondent #W15, question 23.
Judges’ Survey, Judicial Respondent #J178, question 29.

Hawkins, Seattle Hearing, p. 13.

Susan Gasch, Esq., Spokane Hearing, pp. 42-43.

Wendy Bohlke, Assistant Attorney General for the State of Washington, Bellingham

Hearing, p. 51.
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308.
309.
310.
311.

312.

Lawyers’ Survey, Washington Women Lawyer Respondent #W15, 'question 99,
Lawyers’ Survey, Washington State Bar Association Respondent #B403, question 99.
Lawyers’ Survey, Washington State Bar Association Respondent #B248, question 99.
Comment on a2 memo from an attorney who did not complete the survey.

Lawyers’ Survey, Washington State Bar Association Respondent #B295, question 99.
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I1.

APPENDIX A
Gender and Justice Task Force Lawyers’ Survey

Purpose

After reviewing survey instruments used by three other states, the Task Force
designed a questionnaire to survey the experiences and perceptions of lawyers
regarding gender bias in courtroom interaction and in certain areas of substantive
law of particular interest to the Task Force. The questionnaire contained ninety—
nine survey questions, both closed and open ended. Respondents were asked to
answer only those sections in which they had courtroom experience in the last three
years.

Methodology
A. Sampling

The lawyer survey was intended to gather information from a representative sample
of Washington State lawyers. Samples representing the integrated bar, the family
law and trial practice sections of the bar, and the women lawyers association were
initially targeted. The family law and trial practice groups were included because
their members would have court room experience in the areas of law of concern to
the Task Force. Prosccuting attorneys and public defenders were included to obtain
representative views from public sector attorneys.

The sampling strategy shown below was designed to select samples within a 5%
accuracy and 95% confidence level for the integrated bar, family law and trial
practice bar sections and women lawyers sampling groups. For the prosecuting
attorneys and defense attorneys, the entire membership of two associations was
targeted to receive the survey.

Random Sampling Strategy.

Popuilation Necessary Sampie Required Percent
Completion  Size Response of
Rate Rate Popuiation
Integrated Bar:
Males 370 1,110 33% 10.8%
Females 332 996 33% 40.6%
Subtotal 702 2,106 33%
Bar Sections:
Family Law 245 539 45% 80.1%
Trial Practice 319 702 45% 37.6%
Subtotal 564 1,241 45%
Washington ‘
Women Lawvyers 255 561 45% 74.5%
Random Sampie
SubTotal 1,521 3,908
Prosecutors NA 459 NA 100%
Defense Lawyers NA 424 NA - 100%
Total 4,791
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To implement the integrated BAR sampling strategy a random sample of 6000 names
including age and geographic distribution was obtained from the Washington State
Bar Association (WSBA) membership list. The sample size required by the
sampling strategy for male and female lawyers was obtained by hand sorting the
6,000 names, identifying gender by first name. Next one out of every ten names
was selected from the bar association pool. A total of 2,106 names were drawn.
Random samples of members were also obtained from the family law and trial
practice sections of the bar. The Washington Women Lawyers’ Association list was
cross referenced with the random sample to eliminate duplicates. A total of 3,908
names were identified in this manner.

Membership lists of prosecuting attorneys and public defenders were obtained from
the Washington State Association of Prosecuting' Attorneys and the Washington
Defender’s Association. The members of the prosecuting attorney association and
public defenders association increased the survey sample size to 4,791.

B. Response Rates

Sample Number Percent
Populations Size Responding Responding
Integrated Bar:
Males 1,110 295 26.6%
Females 996 294 29.5%
Bar Sections:
Family Law 539 192 35.6%
Trial Practice 702 189 26.9%
Washington Women
Lawyers 561 206 36.7%
Prosecutors 459 147 32.0%
Defense Lawyers 424 152 35.9%
Missing Identification 34
Total 4,791 1,509 31.5%

A total of 1509 lawyers returned completed surveys for a response rate of
31.50%. .

A comparison of the survey response obtained to the sample sizes for two levels
of accuracy is presented below. While the actual numbers obtained are below
those required for 5% accuracy with 95% confidence, they are above the
sample sizes needed for 10% accuracy with 95% confidence.

5% Accuracy Sample 10% Accuracy
Populations Requirement Obtained Requirement
Integrated Bar:
Males 370 295 95
Females 332 294 92
Bar Sections:
Family Law 245 192 84
Trial Practice 319 189 91
Washington
Women Lawyers 255 206 85
Total 1,521 1,176 447
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III.

Demographics of the Respondents

The lawyer survey contains more demographic information describing respondents
than the other surveys implemented. The following tables display the respondent
characteristics which include age, sex, race, type of practice. number of vears in
practice, and number of judges in county of practice.

A.

Demographics Summary

-Slightly less than one half (48.1%) of the respondents were females.
—-Average age of respondents was 37.6 years.

-Most of the respondents (53.6%) are in the 31 - 40 years age range.

-The majority of the respondents were ‘Caucasian (94.1%).

-All of the main minority groups were represented, although few in number.
-More than one half of the respondents (67.8%) have had ten or less years of
law practice in Washington state; 35.1% have 1-5 years practice and 32.7% have

6-10 years practice.

~More than half of the respondents work for law firms (51.5%); only 18.4%
worked as government lawyers or prosecutors.

-Based on the number of superior judges respondents indicated in their county
of primary practice, 45.8% practice in the one county (King) which has more
than 21 superior court judges; 30.9% practice in counties with less than 7
judges; 23.3% practice in the 3 larger counties (Pierce, Snohomish, and Spokane)
with 8-20 judges.

Respondent Distribution by Gender and Age

Gender Number Percent
Female 709 48.1%
Male 766 51.9%
Total 1,475 100.0%
Missing = 34

Respondent Distribution by Age

Age Number Percent
21 - 30 194 13.1%
31 - 40 793 53.6%
41 - 50 352 23.8%
51 - 60 90 6.1%
61 - 70 39 2.6%
71 - 80 12 0.8%
Total 1480 100:0%
Missing = 29
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To implement the integrated BAR sampling strategy a random sample of 6000 names
including age and geographic distribution was obtained from the Washington State
Bar Association (WSBA) membership list. The sample size required by the sampling
strategy for male and female lawyers was obtained by hand sorting the 6,000 names,
identifying gender by first name. Next one out of every ten names was selected from
the bar association pool. A total of 2,106 names were drawn. Random samples of
members were also obtained from the family law and trial practice sections of the
bar. The Washington Women Lawyers’ Association list was cross referenced with the
random sample to eliminate duplicates. A total of 3,908 names were identified in this
manner.

Membership lists of prosecuting attorneys and public defenders were obtained from
the Washington State Association of Prosecuting Attorneys and the Washington
Defender’s Association. The members of the prosecuting attorney association and
public defenders association increased the survey sample size to 4,791.

B. Response Rates

Sample Number Percent
Populations Size Responding Responding
Integrated Bar:
Males 1,110 295 26.6%
Females 996 294 29.5%
Bar Sections:
Family Law 539 192 35.6%
Trial Practice 702 189 26.9%
Washington Women
Lawyers 561 206 36.7%
Prosecutors 459 147 32.0%
Defense Lawyers 424 152 35.9%
Missing Identification 34
Total 4,791 1,509 31.5%

A total of 1509 lawyers returned completed surveys for a response rate of
31.50%.

A comparison of the survey response obtained to the sample sizes for two levels
of accuracy is presented below. While the actual numbers obtained are below
those required for 5% accuracy with 95% confidence, they are above the
sample sizes needed for 10% accuracy with 95% confidence.

5% Accuracy Sample 10% Accuracy
Populations Requirement Obtained Requirement
Integrated Bar:
Males 370 295 95
Females 332 294 92
Bar Sections:
Family Law 245 192 84
Trial Practice 319 189 91
Washington
Women Lawyers 255 206 85
Total 1,521 1,176 447
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III.

Demographics of the Respondents

The lawyer survey contains more demographic information describing respondents
than the other surveys implemented. The following tables display the respondent
characteristics which include age, sex, race, type of practice, number of years in
practice, and number of judges in county of practice.

A.

Demographics Summary

~Slightly less than one half (48.1%) of the respondents were females.
-Average age of respondents was 37.6 years.

-Most of the respondents (53.6%) are in the 31 - 40 years age range.

-The majority of the respondents were Caucasian (94.1%).

-All of the main minority groups were represented, although few in number.
~More th§n one half of the respondents (67.8%) have had ten or less years of
law practice in Washington state; 35.1% have 1-5 years practice and 32.7% have

6~10 years practice.

-More than half of the respondents work for law firms (51.5%); only 18.4%
worked as government lawyers or prosecutors.

-Based on the number of superior judges respondents indicated in their county
of primary practice, 45.8% practice in the one county (King) which has more
than 21 superior court judges; 30.9% practice in counties with less than 7
judges; 23.3% practice in the 3 larger counties (Pierce, Snohomish, and Spokane)
with 8-20 judges.

Respondent Distribution by Gender and Age

Gender Number Percent
Female 709 48.1%

Male 766 51.9%

Total 1,475 100.0%
Missing = 34

Respondent Distribution by Age

Age Number Percent
21 - 30 194 13.1%
31 - 40 793 53.6%
41 - 50 352 23.8%
51 - 60 90 6.1%
61 - 70 39 2.6%
71 - 80 12 0.8%
Total 1480 100.0%
Missing = 29
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D.

Respondent Distribution by Gender and Ethnicity

Ethnicity Female Male Total Percent
American Indian 1 5 6 4%

Asian 26 14 40 2.8%

Black 6 6 12 8%

Caucasian 663 706 1,369 94.2%
Hispanic 2 7 9 6%

Other 3 15 18 1.2%
Total 701 753 1,454 100.0%
Missing = 55

Respondent Distribution by Years in Washington Practice

Years in Practice NumBer Percent

1-5 517 35.1%
6 -1 482 32.7%
11 - 15 238 16.1%
16 - 20 105 7.1%
21 or more 133 9.0%
Total 1,475 100.0%
Missing = 34

Respondent Distribution by Type of Practice

Type of Practice Number Percent
Sole practitioner 271 18.5%
Law Firm 754 51.5%
Corporate/House

Counsel 42 2.9%
Government Lawyer 130 8.9%
Prosecutor 139 9.5%
Public Defender 74 51%
Public Agency Counsel 10 0.7%
Other 43 2.9%%
Total 1,463 100.0%
Missing = 46

Respondent Distribution by Number of Judges In County

To ensure confidentiality, the Task Force did not ask for the names of the
counties in which attorneys practiced. Rather it asked for the number of
superior court judges in the attorney’s county of primary practice in order .to
obtain some indication of the relative distribution of respondents by size of
judicial district.
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IV.

Number of Judicial Percent Number of Percent

SC Judges = Districts Respondents
in 1988

1 10 33.3% 42 3.4%
2-3 11 36.7% 126 10.2%
4-7 5 16.7% 213 17.3%
8-20 3 10.0% 288 23.3%
21+ 1 3.0% 565 45.8%
Total 30 100.0% 1,234 100.0%
Missing = 275

Survey Code Letters

Surveys were coded with a letter and number as they were received. The

letters refer to the targeted group; surveys were numbered consecutive ly in
each group.

Washington State Bar Association (WSBA) Random Sample
Public Defender’s Association
" Family Law Section of WSBA
Washington Association of Prosecuting Attorneys
Trial Law Section of WSBA
Washington Women Lawyers

£HvTIOW

Survey Data

Complete survey results are contained in Appendix A. Since the Task Force
was interested in the differences in perception of female and male lawyers,
responses are scparated by gender. Please note that the percentages listed in
each chart are based on the percentage of those lawyers who answered that
question. Percentages show the percent of women respondents; percent of men
respondents; and percent of the total number of respondents. Written comments
to the open ended questions, numbers 21, 23, 25, 34, 87, and 99 were
transcribed and are included in the Task Force record.
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GENDER AND JUSTICE TASK FORCE
LAWYER SURVEY - GENDER BIAS IN THE COURTS

COURT INTERACTION
LAWYERS
1. Lawyers were addressed by first name when lawyers of opposite gender were addressed by surname
Homen Men
Lawveys Lawvexs
*1 2 3 4 T NR 1 2 3 4 T NR
By Judges **F 379 180 12 3 574 372 123 15 1 511
66.02 31.4% 2.1Z2 0.52 100% 72.8% 24.1% 2.9% 0.2 100%
M 566 92 7 1 666 576 104 7 1 688
85.0% 13.82 1.1% 0.2Z7 100% 83.7% 15.12 1.0Z 0.1Z2 1002
T 945 272 19 4 1240 269 948 227 22 2 1199 310
76.22 21.9% 1.5 0.3 1002 79.12 18.92 1.87 0.22 1002
By Opposing Counsel F 236 280 59 4 579 294 184 29 2 509
40.82 48.4%210.2Z 0.72 1002 57.8%2 36.22 5.7% 0.4% 100%
M 448 169 35 4 656 459 175 40 5 679
68.3% 25.82 5.3Z2 0.6X 1002 67.62 25.8% 5.9%2 0.7% ~looz
T 684 449 94 8 1235 274 753 359 69 7 1188 321
55.42 36.42 7.6% 0.72 100% 63.4% 30.22 5.82 0.6% 100%
By Court/Clerk Persomnel F 268 225 59 14 566 313 160 20 5 498
47.42 39.8%710.4Z2 2.5%2 100% 62.9%2 32.12 4.0Z2 1.0Z 100%
M 496 116 27 5 644 515 122 26 4 667
77.02 18.0% 4.2% 0.87 100% 77.2% 18.32 3.9% 0.6 100%
T 764 341 86 19 1210 299 828 282 46 9 1165 344
63.12 28.2% 7.12 1.62 1002 71.12 24.2%2 4.0Z2 0.8% 100%
2. Lawyers were addressed by familiar terms (e.g., dear, young lady, girls, son)
Womeg Men
Lawyers Lavyers
*] 2 3 4 T NR 1 2 3 4 T NR
By Judges **F 360 220 19 599 492 23 1 516
60.1Z2 36.7%2 3.22 1002 95.42 4.5 0.22 1002
M 594 85 4 683 639 57 3 699
87.02 12.5%2 0.62 1002 91.4% 8.2% 0.4%2 1002
T 954 305 23 1282 227 1131 80 4 1215 294
74.4% 23.82 1.8% 1002 93.12 6.62 0.3% 1002
By Opposing Counsel F 258 309 36 3 606 470 38 7 1 516
42.62 51.02 5.9Z2 0.52 100% 91.12 7.4%2 1.4% 0.2%2 100%
‘M 539 131 4 0 674 603 85 2 0 690
80.0% 19.4% 0.6% 1002 87.42 12.3% 0.32 1002
T 797 440 40 3 1280 229 1073 123 9 1 1206 303
62.3%7 34.42 3.12 0.22 100% 89.02 10.22 0.82 0.12 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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LAWYERS (Contipmed)
2. (Continned)
Women
Lawyers
*]1 2 3 4 T NR
By Court/Clerk Personnel **F 391 176 22 4 593

65.9%2 29.7% 3.7% 0.72 1002

M 598 57 4 1 660
90.6%2 8.62 0.62 0.2Z2 1002

T 989 233 26 5 1253 256
78.97 18.67 2.12 0.4% 1002

3. Lawyers were complimented on personal appearance

Women
Lawyers
*] 2 3 4 T NR
By Judges **F 387 180 19 1 587
65.92 30.7Z 3.2% 0.22 100%
M 545 114 7 ) 666
81.8% 17.1%2 1.12 1002

T 932 294 26 1 1253 256
74.4% 23.5%2 2.12 0.12 100%

By Opposing Counsel F 232 309 53
38.97 51.92 8.92

596
.32 1002

2

0
M 411 236 15 2 664
61.92 35.52 2.3Z2 0.32 100%
4
0

T 643 545 68 1260 249

51.02 43.32 5.4% 0.32 1002
By Court/Clerk Personnel F 287 239 46 6 578
49.72 41.4% 8.0Z 1.0Z 100%

M 457 179 11 2 649
70.4% 27.6% 1.7% 0.3%2 100%
8
0

T 744 418 57
60.6% 34.12 4.72

1227 282
.72 1002

4. Lawyers were subjected to verbal sexual advances

Women
Lawyers
*1 2 3 4 T NR
By Judges of Opposite  **F 538 32 1 2 573
Gender 93.9%2 5.62 0.2Z 0.42 1002
M 661 8 1 0 670
98.7% 1.22 0.22 1002

T 1199 40 2 2 1243 266
96.52 3.2%7 0.2Z2 0.22 100%

Men
Lawyers
3
459 4
90.52 8.3% 0.8%
629 5
92.62 6.5% 0.7%
1088 9
91.72 7.3% 0.8%
Men
Lawyers
3
458 2
89.32 10.3% 0.4%
585 0
85.3% 14.6%
1043 2
87.0% 12.8% 0.22
377 4
72.8% 0.82
462 4
67.4% 0.62
839 8
69.7% 0.72
393 4
78.02 0.82
481 6
71.3% 27.6% 0.92
874 10
74.1% 24.8% 0.9%
Men
rs
3
473
99.4%
684
99.4%
1157
99.4%

*1 = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response

**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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679
1002
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513
1002

686
1002
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1002
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1002

686
1002
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1002
504
1002

675
1002

1179 330
1002

T NR

476
1002

688
1002

1164 345
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4. (Continued)

By Opposing Counsel of **F
Opposite Gender

M

By Court/Clerk Personnel F
of Opposite Gender

*1

426
73.72

618

Lavwyers

2
140

3
11

24.2% 1.92

48

1

92.72 7.2% 0.22

1044

188

12

83.9% 15.0% 1.02

532

23

4

94.8% 4.1% 0.7%

646
98.32

1178

10
1.52

33

0

4

96.7% 2.72 0.32

T

578
1002

667
1002

1245
1002
561
1002

657
1002

1218
1002

5. Lawyers were subjected to physical sexual advances

By Judges of Opposite  **F
Gender

M

By Opposing Counsel of F
Opposite Gender

By Court/Clerk Personnel F
of Opposite Gender

*]

554
97.5%

662
99.62

1216
98.62

521
91.22

651
98.62

1172
95.22

553
98.82

654
99.42

1207
99.0%

Women

48
8.4%
1.42

57
4.6%

568
1002

665
1002

1233
1002
571
1002

660
1002

1231
1002
560
1002

658
1002

1218
1002

NR 1

454
97.02

657
95.92

264 1111
96.4%
453
97.6%

664
97.92

291 1117
97.82

461
1002

685
99.92

276 1146
99.92
458
1002

676
99.02

278 1134
99.42
458
99.62

674
98.8%

291 1132
99.02

13
2.82

27
3.92

40
3.52

10
2.2%

12
1.82

22
1.92

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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LAWYERS (Contimued)

6. Lawyers of one gender were asked if they were lawyers, when lawyers of the opposite gender
were not asked

Women Men
Lawyers Lawyers
*] 2 3 4 T NR 1 2 3 4 T NR
By Judges **F 351 197 32 2 582 469 14 1 1 485
60.32 33.9% 5.5% 0.3% 100% 96.7%2 2.9% 0.2% 0.2% 100%
M 590 68 3 0 661 625 53 3 1 682
89.32 10.3% 0.5% 1002 91.62 7.8% 0.4% 0.2% 100%
T 941 265 35 2 1243 266 1094 67 4 2 1167 342
75.72 21.3% 2.8% 0.2% 100% 93.72 5.7% 0.3% 0.22 100%
By Opposing Counsel F 238 287 63 3 591 461 26 2 1 490
40.3% 48.6210.7% 0.5% 100% 94.12 5.3%2 0.42 0.2% 100%
M 520 129 8 (] 657 610 62 2 1 675
79.2% 19.6% 1.2% 1002 90.4% 9.2% 0.3 0.2% 100%
T 758 416 71 3 1248 261 1071 88 4 2 1165 344
60.7% 33.3%7 5.72 0.2% 100% 91.92 7.6 0.32 0.2%2 100%
By Court/Clerk Personnel F 226 273 78 8 585 435 44 1 1 481
38.62 46.7%13.3%2 1.4% 100% 90.4% 9.2% 0.22 0.2% 100%
M 53& 107 7 1 649 593 69 3 2 667
82.3% 16.5%2 1.1% 0.2% 100% 88.9% 10.3% 0.5% 0.3% 100%
T 760 380 85 9 1234 275 1028 113 4 3 1148 361
61.6Z 30.8% 6.92 0.7% 100% 89.62 9.8% 0.4% 0.3% 100%

LITIGARTS OR WITNESSES

7. Adult litigants or witnesses were addressed by first name when those of opposite gender were
* addressed by surname

Homen Men
Litigants/ Litigants/
Witnesses Witnesses
*] 2 3 4 T MR 1 2 3 4 T NR
By Judges *F 352 151 22 2 527 420 50 1 2 473
66.8%7 28.7% 4.2% 0.4% 100 88.8% 10.6% 0.2% 0.42 100
M 605 54 4 0 663 619 51 4 0 674
91.3%2 8.1% 0.6% 1002 91.82 7.6% 0.6% 100%
T 957 205 26 2 1190 319 1039 101 5 2 1147 362
80.4% 17.22 2.2% 0.2% 100 90.62 8.8% 0.4% 0.22 100%
By Lawyers F 213 229 77 6 525 318 142 8 1 469
© 40.62 43.6%14.7% 1.12 100% 67.8% 30.3% 1.7% 0.2Z 100%
M 460 178 20 0 658 484 170 16 0 670
69.9% 27.1% 3.0% 1002 72.2% 25.4% 2.4% 1002

T 673 407 97 6 1183 326 802 312 24 1 1139 370
56.9%7 34.4% 8.2% 0.52 100% 70.4% 27.4%7 2.12 0.1Z 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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By

By

By

By

By

Court/Clerk Personnel

Adult litigants or witnesses were addressed by familiar terms (e.g., young lady, girls, son)
Homen Men
Licigants/ ancs
Hitness Witnesses
*] 2 3 4 T NR 1 2 3 4 T NR
Judges **F 337 173 16 1 - 527 425 40 2 1 468
64.02 32.82 3.02 0.22 1002 90.82 8.6% 0.4 0.2 100%
M 557 105 5 0 667 596 76 5 0 677
83.52 15.7% 0.82 1002 88.02 11.22 0.72 1002
T 894 278 21 1 1194 315 1021 116 7 1 1145 364
74.9% 23.3%7 1.82 0.12 100% 89.2% 10.12 0.62 0.1Z 1002
Lawyers F 303 192 31 3 529 417 46 3 1 467
57.32 36.37 5.92 0.62 1002 89.32 9.9% 0.6Z 0.2Z2 1002
M 521 137 6 0 664 562 109 4 0 675
78.5% 20.6% 0.92 1002 83.32 16.22 0.6% 1002
T 824 329 37 3 1193 316 979 155 7 1 1142 367
69.12 27.62 3.1Z2 0.32 1002 85.72 13.62 0.6% 0.12 1002
Court/Clerk Personnel F 380 109 11 1 501 416 26 1 1 444
75.92 21.8% 2.2% 0.22 100Z 93.72 5.92 0.22 0.2 1002
M 571 74 4 1 650 594 59 4 1 658
87.92 11.42 0.62 0.22 1002 90.32 9.0%2 0.6Z 0.22 100%
T 951 183 15 2 1151 358 1010 85 5 2 1102 407
82.62 15.92 1.32 0.2%2 1002 91.72 7.7% 0.52 0.22 100%
Adult litigants or witnesses were complimented on personal appearance
Women Men
Litigants/ Litigants/
Witnesses Witnesses
*1 2 3 4 T MR 1 2 3 4 T NR
Judges **F 449 53 6 1 509 444 11 (] 1 456
88.2% 10.4% 1.22 0.22 1002 97.42 2.4% 0.27 1002
M 631 32 0 0 663 650 26 1 0 677
95.2% 4.82 1002 96.02 3.82 0.2% 1002
T 1080 85 6 1 1172 337 1094 37 1 1 1133 376

*1
**F 354
72.42
M 572

89.02 10.42 0.52 0.22

T 926

81.82 16.1%7 1.82 0.4

92.22 7.32 0.5%2 0.12

115

23.52 3.5%2 0.62

67

182

17

3

20

3

1

4

489
1002

643
1002

1132
1002

1002

377

387

Men

W
2
55

3
1

4
1

87.2% 12.4% 0.22 0.2%

585

64

3

1

89.62 9.82 0.52 0.22

972

119

4

2

T NR

444
1002

653
1002

1097 412

88.6% 10.9% 0.4%2 0.22 100%

96.62 3.32 0.1Z 0.1Z 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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By Lawyers

By Court/Clerk Personnel

10. Adult litigants

By Judges of Opposite

Gender

By Lawyers of Opposite

Gender

By Court/Clerk Personnel
of Opposite Gender

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

fakd 4

**F

4

1146

*] 2 3

371 125 17

72.22 24.3%7 3.32

539 120 6

81.12 18.1%7 0.92

910 245 23

77.2% 20.8% 2.0%

422 67 7

84.92 13.5%7 1.4

592 56 2

90.92 8.62 0.32

1014 123 9

88.3%7 10.7% 0.82

473 5

98.8% 1.02

645 5

98.92 0.82

1118 10
98.92 0.92

4 T
1 514
0.22 1002
0 665
1002
1 1179
0.12 1002
1 497
0.2 1002
1 651
0.22 1002
2 1148
0.22 1002

Wogen

Licigante/

Hitnesses
*] 2 3 4 T
487 4 2 1 494
98.62 0.82 0.4% 0.2% 100%
659 2 (] 1 662
99.6% 0.32 0.22 1002
6 2 2 1156
99.12 0.5%2 0.2%2 0.2% 1002
454 31 4 1 490
92.7% 6.3% 0.8% 0.2% 1002
638 21 0 1 660
96.7% 3.2% 0.22 100%
1092 52 4 2 1150
95.0%2 4.5% 0.42 0.2% 100%

479
.22 1002

1

0

2 652
0.32 1002
3

0

1131
.32 1002
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1 2
417 40
91.12 8.72
577 98

85.12 14.5%
994 138

87.52 12.22
420 24

94.4% 5.42

615 46
92.8%7 6.9%

361 1035 70

93.42 6.32

or witnesses were subjected to verbal sexual advances

1 2
443 0
99.8%

672 1
99.72 0.2%

353 1115 1
99.72 0.1%
436 2
99.32  0.5%
664 7
98.8%7 1.02

359 1100 9
99.02 0.8%
429 0
99.8%

659 3
99.32 0.5%

378 1088 3

99.52 0.3%

458
1002

678
1002

1136
1002
445
663
1002

1108
1002

444
1002

674
1002

1118
1002
439
1002

672
1002

1111
1002
430
1002

664
1002

1094
1002



] *1 2 3 4 T NR 1 2 3 4
By Judges of Opposite **F 490 1 491 440 1
Gender 99.82 0.22 100Z 99.82 0.22
M 662 0 662 673 0
100.02 1002 100.02
T 1152 1 1153 356 1113 1
99.92 0.12 1002 99.92 0.1%
By Lawyers of Opposite F 477 8 3 1 489 437 0 1
Gender 97.62 1.6 0.6Z 0.2%2 100% 99.82 0.22
M 655 5 0 0 660 668 3 0
99.22 0.82 1002 99.62 0.52
T 1132 13 3 1 1149 360 1105 3 1
98.52 1.12 0.3% 0.1z 100% 99.62 0.32 0.12
By Court/Clerk Personnel F 476 1 1 478 429 1 1
of Opposite Gender 99.62 0.22 0.22 1002 99.52 0.22 0.22
M 649 2 1 652 660 2 1
99.52 0.32 0.2%2 1002 99.62 0.32 0.22
T 1125 3 2 1130 379 1089 3 2
99.62 0.32 0.22 1002 99.52 0.32 0.22

Adult litigants or witnesses were regarded as less credible because of their gender

12.
Homen Men
Litigants/ Licigants/
Wicnesses Hitnesses
*1 2 3 4 T NR 1 2 3 4
By Judges of Opposite **F 253 188 54 3 498 386 45 2 0
Gender 50.8% 37.8210.8% 0.6% 100% 89.22 10.4% 0.5%
M 555 76 5 0 636 585 55 6 1
87.31 12.0% 0.8% 1002 90.42 8.5% 0.9% 0.2%
T 808 264 59 3 1134 375 971 100 8 1
71.3%2 23.32 5.22 0.32 100% 89.92 9.32 0.7% 0.1%
By Lawyers of Opposite F 216 201 82 3 502 358 73 6 0
Gender 43,02 40.0%16.3%2 0.62 100% 81.9% 16.7% 1.4%
M 518 110 10 1 639 568 78 3 1
81.1% 17.2% 1.6% 0.2% 1002 87.4% 12.02 0.5% 0.2%
T 734 311 92 4 1141 368 926 151 9 1
64.3%7 27.3%7 8.1% 0.41 100% 85.22 13.9% 0.8% 0.1%

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always,

T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total,

Female and Male Responses
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Homen Men
Litigants/
Witnesses Hitpesses
*] 2 3 4 T MR 1 2 3 4 T NR

By Court/Clerk Personnel **F 305 112 20 2 439 369 32 1 0 402
of Opposite Gender 69.5% 25.5% 4.6% 0.5% 100% 91.82 8.0% 0.3% 1002
M 566 34 4 1 605 587 24 4 1 616
93.62 5.6% 0.7%2 0.22 1002 95.32° 3.9% 0.7% 0.2% 100%

T 871 146 24 3 1044 465 956 56 5 1 1018 491
83.42 14.0% 2.37 0.32 1002 93.92 5.52 0.52 0.1% 1002

13. Judges were addressed by first name

Women Men
Judges : Judges
*] 2 3 4 T NR 1 2 3 4 T NR
By Judges **F 240 116 59 11 426 257 125 57 17 456
56.3% 27.2% 13.92 2.6% 100% 56.4% 27.4% 12.5% 3.7% 100%
M 328 130 77 21 556 323 181 102 25 631
59.0% 23.4% 13.9% 3.8% 100% 51.2% 28.7% 16.2% 4.0% 100%
T 568 246 136 32 982 527 580 306 159 42 1087 422
57.8% 25.12 13.92 3.3% 100% 53.4%1 28.2% 14.6% 3.9% 100%
By Lawyers F 299 155 32 0 486 317 174 24 1 516
61.52 31.9%2 6.6% 100% 61.42 33.7% 4.7% 0.2 100%
M 417 173 21 2 613 396 259 27 3 685
68.02 28.2% 3.4% 0.3% 100% 57.8% 37.8% 3.9% 0.4 100%
T 716 328 53 2 1099 410 713 433 51 &4 1201 308
65.22 29.9% 4.8% 0.2% 100% 59.4% 36.1% 4.3% 0.3% 100%
By Court/Clerk F 372 76 14 1 463 421 47 16 0 484
80.42 16.4% 3.0% 0.2% 100% 87.02 9.7% 3.3% 1002
M 508 76 4 6 594 538 100 119 658
85.5%2 12.8% 0.7% 1.0%2 100% 81.8% 15.2% 1.7% 1.4% 100%

T 880 152 18 7 1057 452 959 147 27 9 1142 367
83.3%7 14.4Z2 1.72 0.7Z2 1002 84.02 12.92 2.4% 0.82 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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JUDGES (Contipned)

14, Judges were addressed by familiar terms (e.g., dear, young lady, girls, son)

Homen Men
Judges Judges
*] 2 3 4 T NR 1 2 3 4 T NR
By Other Judges ‘ **F 419 14 6 0 439 447 7 1 0 455
95.4% 3.2%7 1.4% 1002 98.22 1.5 0.2%2 1002
M 571 15 0 1 587 624 17 0 1 642
97.327 2.62 0.22 1002 97.22 2.7% 0.22 1002
T 990 29 6 1 1026 483 1071 24 1 1 1097 412
96.52 2.8% 0.6%1 0.12 1002 97.62 2.2 0.1 0.12 1002
By Lawyers P 448 19 5 0 472 481 10 0 491
94.92 4.02 1.12 1002 98.02 2.0% 1002
M 608 9 0 1 618 661 10 1 672
98.4% 1.5% 0.22 1002 98.42 1.5% 0.22 1002
T 1056 28 5 1 1090 419 1142 20 1 1163 346
96.92 2.62 0.5%2 0.12 1002 98.27 1.72 0.12 1002
By Court/Clerk Personnel F 448 7 2 0 457 476 1 0 477
98.02 1.52 0.42 1002 99.827 0.22 1002
M 597 7 0 1 605 648 7 1 656
98.7%2 1.22 0.2% 1002 98.8%7 1.12 0.22 1002
T 1045 14 2 1 1062 447 1124 8 1 1133 376
98.4% 1.32 0.2 0.1 1002 99.22 0.72 0.1Z2 100%

15. Judges were complimented on personal appearance

Homen Men
Judges Judges
*] 2 3 4 T NR 1- 2 3 4 T NR
By Other Judges **F 344 52 7 403 387 32 1 () 420
85.4% 12.9% 1.7% 1002 92.12 7.6 0.2 1002
M 494 56 1 551 535 61 2 1 599
89.7% 10.2% 0.2% 1002 89.3% 10.22 0.3% 0.2% 100%
T 838 108 8 954 555 922 93 3 1 1019 490
87.82 11.3% 0.8% 1002 90.5% 9.1 0.3% 0.1% 100%
By Lawyers F 356 90 12 " 458 425 48 2 0 475
77.7% 19.7% 2.6% 1002 89.5% 10.1% 0.4% 100%
M 527 75 1 603 563 88 2 1 654
87.42 12.4% 0.2 1002 86.1% 13.52 0.3% 0.2% 100
T 883 165 13 1061 448 988 136 4 1 1129 380
83.22 15.6% 1.2% 1002 87.5% 12.12 0.4% 0.1% 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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15. (Contimued)

Women Hep
Judges Judges
*] 2 3 4 T NR 1 2 3 4 T NR
By Court/Clerk Personnel **F 372 49 8 1 430 411 35 2 1 449
86.5%2 11.4% 1.9% 0.2Z2 100Z 91.52 7.8%2 0.52 0.22 1002
M 520 51 1 1 573 559 60 3 1 623
90.8% 8.92 0.2%2 0.22 1002 89.72 9.62 0.5 0.22 1002

T 892 100 9 2 1003 506 970 95 5 2 1072 437
88.92 10.02 0.92 0.2Z 1002 90.52 8.9% 0.5Z 0.27 100%

16. Judges were subjected to verbal sexual advances

Homen Men
Judges Judges
*] 2 3 4 T NR 1 2 3 4 T NR
By Other Judges of **F 365 4 0 369 383 0 0 383
Opposite Gender 98.92 1.12 1002 100.02 . 1002
M 555 4 1 560 604 3 1 608
99.12 0.7% 0.22 1002 99.32 0.52 0.22 1002
T 920 8 1 929 580 987 3 1 991 518
99.02 0.92 0.12 1002 99.62 0.32 0.1% 1002
By Lawyers of F 389 4 1 0 394 410 0 0 410
Opposite Gender 98.72 1.02 0.32 1002 100.02 1002
M 592 3 0 1 596 642 2 1 645
99.32 0.52 0.22 1002 99.52 0.3% 0.22 1002
T 981 7 1 1 990 519 1052 2 1 1055 454
99.12 0.72 0.12 0.17 1002 99.72 0.22 0.1%2 1002
By Court/Clerk Personnel F 380 1 0 381 396 1 0 397
of Opposite Gender 99.72 0.32 1002 99.82 0.3% 1002
M 575 1 1 577 623 1 1 625
99.72 0.22 0.2 1002 99.72 0.22 0.2Z2 1002
T 955 2 1 958 551 1019 2 1 1022 487
99.72 0.22 0.12 1002 99.72 0.22 0.1Z2 100%

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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JUDGES (Contjimyed)

17. Judges were subjected to physical sexnal advances

Homen Men
Judges Judges
*] 2 3 4 T NR 1 2 3 4
By Other Judges of **F 363 0 363 380 0
Opposite Gender 100.02 1002 100.02
M 558 1 559 605 1
99.82 0.22 1002 99.82 0.22
T 921 1 922 587 985 1
99.92 0.12 1002 99.92 0.12
By Lawyers of F 385 1 0 386 404 0
Opposite Gender 99.72 0.32 1002 100.02
M 590 0 1 591 638 1
99.82 0.22 100% 99.82 0.22
T 975 1 1 977 532 1042 1
99.8% 0.12 0.12 1002 99.92 0.12
By Court/Clerk Persomnel F 372 1 0 373 391 0
of Opposite Gender 99.7% 0.32 1002 100.02
M 572 0 1 573 620 1
99.8% 0.22 1002 99.82 0.22
T 94 1 1 946 563 1011 1
.99.82 0.12 0.12 1002 99.92 0.12

380
1002

606
1002

986 523
1002
404
1002

639
1002

1043 466
1002

391

1002

621
1002

1012 497
1002

18. Affidavits of prejudice have been used to disqualify a judge primarily because of gender

Women Men
Judges Judges
*]1 2 3 4 T NR 1 2 3 4
**F 221 132 28 4 385 324 62 4 0
57.4% 34.3% 7.32 1.02 100% 83.17 15.97 1.0%
M 466 104 6 2 578 544 66 2 1
80.62 18.02 1.0Z 0.4% 100% 88.7%7 10.8% 0.32 0.22
T 687 236 34 6 963 546 868 128 6 1
71.3%2 24.5% 3.5%2 0.6% 100% 86.5% 12.8%2 0.62 0.1%

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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DEMEANING REMARKS

19. Remarks or jokes were mads either in court or in chambers, that are demeaning to one gender

Demeaning To
Women
*1 2 3 4
By Judges **F 272 254 34 4
48.2%7 45.02 6.02 0.72
M 503 174 8 2
73.22 25.3%2 1.2% 0.32
T 775 428 42 6 .
62.0% 34.22 3.4% 0.52
By Lawyers F 167 300 95 11
29.1%7 52.4216.62 1.9%
M 367 295 29 1
53.0% 42.62 4.22 0.12
T 534 595 124 12
42.22 47.02 9.8%2 1.02
By Court/Clerk Personnel F 384 128 14 2
72.72 24.2% 2.7%2 0.42
M 541 120 7 1
80.92 17.92 1.12 0.22
T 925 248 21 3
77.3%2 20.7%2 1.8%2 0.32

20. 1f
do

*1 2 3 4
**F 228 231 18 4
47.42 48.0% 3.7% 0.82
M 443 87 6 4
82.0% 16.12 1.12 0.7%
T 671 318 24 8
65.7% 31.2% 2.4%7 0.82

21. 1f occasionally, usually, or always, please explain:

Demeaning To
Men
T NR 1 2 3 4
564 469 48 2 0
1002 90.4% 9.3% 0.4%
687 577 103 4 1
1002 84.2% 15.0% 0.6%1 0.2%
1251 258 1046 151 6 1
1002 86.92 12.5% 0.5% 0.1%
573 416 100 3 0
1002 80.2% 19.3% 0.6%
692 482 200 9 1
1002 69.7%2 28.9% 1.3%7 0.1%
1265 244 898 300 12 1
1002 74.2% 24.82 1.02 0.12
528 440 56 2 1
1002 88.22 11.2% 0.4% 0.22
669 570 95 4 1
1002 85.12 14.2% 0.6% 0.2%
1197 312 1010 151 6 2
1002 86.4% 12.9% 0.5 0.2%

481
1002

540
1002

1021 488
1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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519
1002

685
1002

1204
1002
519
1002

692
1002

1211
1002
499
1002

670
1002

1169
1002

305

298

340

you have directly observed any of the conduct described in questions 1-19, how frequently
you believe it had an effect on case outcoma?



22. Have judges, counsel, or others intervened to correct any of the situations described in
questions 1-197

*1 2 T NR

bt 4 66 251 317
20.8% 79.2%21002

M 25 150 175
14.32 85.721002

T 91 401 492 1017
18.57 81.521002
23. IF YES, please describe tha situation and the way it was handled?#a*

24, Inymrmhuhplemél,m:hrcpar:icnlutypelofcuuin'hichmbclhvoyou
have an advantage due to your gender?
*1 2 T NR

**F 164 270 434
37.8% 62.221002

M 101 444 545
18.52 81.521002

T 265 714 979 530
27.12 72.921002

%] = Yes, 2 = No, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

25. 1f yes, name the types of cases:***

irect. obsexrved during the last three years, indicate the
you have not directly observed any dissolution cases, please

SR L, -8 .
frequency of each
go to question 38.

of the following.

26. Have judges indicated through action or statement that awards of maintenance distribution are
based on likelihood of wife’s remarriage? Husband’s remarriage?

Wives Husbands
*]1 2 3 4 T NR 1 2 3 4 T NR
**P 97 74 14 5 190 156 22 1 0 179
) 51.12 39.0% 7.4 2.6%2 1002 87.2Z2 12.3% 0.62 1002
M 179 87 16 3 285 223 46 4 1 274
62.82 30.52 5.6% 1.12 1002 81.42 16.82 1.5Z2 0.4 1002
T 276 161 30 8 475 1034 379 68 5 1 453 1056
58.12 33.92 6.3%7 1.72 1002 83.72 15.02 1.1% 0.2Z2 100%Z

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

APPENDIX A-194



27. Have judges indicated through action or statement that awards of property distribution are
) based on likelihood of wife’s remarriage? Husband’s remarriage?

Wives Busbapds

*] 2 3 4 T MR 1 2 3 4 T NR
**F 120 61 9 2 192 166 20 2 0 188
62.52 31.8% 4.7% 1.0%2 100% 88.3% 10.6% 1.12 100%
M 210 61 12 2 285 243 33 6 1 283
73.72 21.42 4.2%2 0.72 1002 85.92 11.7% 2.1% 0.4 100%

T 330 122 21 4 477 1032 409 53 8 1 471 1038
69.22 25.6% 4.4% 0.8%7 100% 86.8%7 11.3% 1.72 0.2% 100%

28. Have property distribution awards reflected a judicial attitude that property belongs to the
wife as wage earner?! To the hnsband as wage earner?

Hives Husbands
*] 2 3 4 T MR 1 2 3 4 T MR
**F 151 33 9 1 194 92 62 33 13 200
77.82 17.0% 4.6% 0.52 100% 46.02 31.0% 16.5% 6.5% 100%
M 216 56 9 3 284 206 66 9 4 285
76.1% 19.7% 3.2% 1.12  100% 72,32 23.2% 3.2% 1.4%2 100%
T 367 89 18 4 478 1031 298 128 42 17 485
76.8% 18.6% 3.8% 0.8% 100% 61.4% 26.4% 8.72 3.5% 100% 1024

29. How often have judges given serious consideration to men who file for maintenance?
*] 2 3 4 T NR
**F 41 52 12 6 111

36.9%7 46.9210.8% 5.42 1002

M 98 73 17 6 194
50.5% 37.6% 8.82 3.11 1002

T 139 125 29 12 305 1204
45.62 41.02 9.5% 3.97 100%

30. Have older displaced homemakers, with little change of obtaining employment above minimum
wage, been awarded permansnt maintenance after long-term marriages?

*] 2 3 4 T NR
bl § 69 88 22 11 190

36.3% 46.3211.62 5.82 100%

M 46 114 81 12 253
18.2% 45.1%232.02 4.72 100%

T 115 202 103 23 443 1066
26.0% 45.6223.3%7 5.27 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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31. How often has temporary maintenance been granted on show cause during the pendency of the
action?

*1 2 3 4 T NR
bl J 7 96 99 9 211

3.32 45.5246.9%7 4.3Z2 1002

M 2 110 159 28 299
0.7% 36.8253.22 9.42 1002

T 9 206 258 37 510 999
1.82 40.4250.62 7.32 1002

32. Dohcmapmihfumhcoqnpuaimtahthnmofmmmr
*] 2 3 4 T NR
bl § 68 55 31 31 185

36.82 29.72 16.82 16.82 100%

M 58 79 59 73 269
21.6% 29.42 21.92 27.12 1002

T 126 134 90 104 454 1055
27.82 29.52 19.8% 22.92 100%

33. How often have respondents who fail to abide court orders for maintenmance (without
demonstrated sufficient cause) been jailed for civil contempt?

*1 2 3 4 T NR
**F 132 36 3 6 177

74,62 20.3% 1.7% 3.4% 100%

M 123 117 10 8 258
47.7%7 45.42 3.92 3.1% 100%

T 255 153 13 14 435 1074
58.62 35.22 3.0z 3.2%2 1002
*1 = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
34. Is there a rule-of-thumb in your county regarding eligibility for maintenance award?
*1 2 T NR |
**F 70 79 149

47.0%2 53.0%2 1002

M 65 162 227
28.62 71.4% 1002

T 135 241 376 1133
35.9%7 64.1% 1002

*] = Yes, 2 = No, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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3s5. What is the usual duration of maintenance awards after marriages of less than 10 years?

Years of maintenance (indicate pumber of years)

*0 1 2 3 4 5 6+ NT T NR

bald 4 10 51 22 9 1
6.8%2 34.4% 14.92 6.12 0.72

52 148
4% 35.12 100%

107 227

1 2

0 1.

M 7 60 33 15 0 3 -2
1.32 0.92 47.1% 100%

4

1.

3.127 26.42 14.52 6.6%

159 375 1134

T 17 111 55 24 1 4
1 12 42.4% 1002

4.52 29.6% 14.7% 6.4% 0.3%
*0 - 6+ = Years of Maintenance, NT = No Trend, T = Total, NR = No Response

36. What is the rule-of-thumb in your county regarding the mmmber of years for which maintenance
other than a jurisdictional award is granted for each of the following categories:

10-20 years of marriage: years of maintenance
*0 1 2 3 4 5 6+ NT T NR
bl § 4 20 28 15 0 2 2 93 164
2.4% 12.22 17.12  9.12 1.22 - 1.2%2 56.7% 1002
M 0 15 31 25 1 10 1 176 259

5.8% 12.02 9.7% 0.4% 3.92 0.4 68.02 1002

T 4 35 59 40 1 12 3 269 423 1086
0.9%2 8.32 13.92 9.52 0.2% 2.82 0.72 63.6% 100%

21-30 years of marriage: years of maintenance
*] 2 3 4 5 6-9 10+ NT T NR
bl 4 5 15 15 3 22 2 2 93 157
3.22 9.62 9.62 1.9%2 14.02 1.32 1.3%7 59.2%7 100Z
M 1 16 15 7 30 3 5 176 253
0.42 6.32 5.92 2.8% 11.92 1.22 2.0Z2 69.6% 100Z
T 6 31 30 10 52 5 7 269 410 1099
1.52 7.62 7.3% 2.4 12.7%2 1.22 1.7% 65.6% 1002

*0-10+ = Years of Maintemance, NT = No Trend, T = Total, NR = No Response

Over 30 years: years of maintenance
*1 2 3 4 5 6-9 10 11+ NT T NR
#*%F 1 5 9 1 14 5 4 1 93 133
0.82 3.82 6.82 0.8% 10.52 3.82 3.02 0.8%2 69.97 1002
M 1 6 7 1 16 26 3 1 76 218

0.52 2.82 3.22 0.5% 7.3% 0.92 2.827 1.4% 80.7%7 1002

T 2 11 16 2 30 7 10 4 269 351 1158
0.62 3.12 4.62 0.6 8.52 2.02 2.82 1.12 76.6% 1002

*]1-11+ = Years of Maintenance, NT = No Trend, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

APPENDIX A-197



37. How have judges ranked the following factors in deciding the amount of maintenance to be
awarded?
Eemale Male
1 Length of marriage 3 3
2 Conduct (of person seeking award) during marriage 5 5
3 Age of person seeking award 6 6
4 Job skills of person seeking award 2 2
5 Financial need of person seeking award 1 1
6 Obligor spouse’s ability to pay 4 4
7 Other 7 7
CUSTODY
38. Has a parent been granted custody on the condition that she or he not work outside the home?
Hother Eather
*1 2 3 4 T NR 1 2 3 4 T NR
**F 179 21 3 1 204 192 5 1 198
87.8%7 10.32 1.52 0.5%2 1002 97.02 2.52 0.52 1002
M 241 15 2 4 262 250 5 3 258
92.02 5.7% 0.8 1.5% 100%Z 96.92 1.92 1.2z 1002
T 420 36 5 5 466 1043 442 10 4 456 1053
90.12 7.72 1.1%2 1.12 100Z 96.92 2.22 0.92 1002
39. Has a parent’s employment cutside the home been a disadvantage when seeking custody?
Mother Eather
*1 2 3 4 T NR 1 2 3 4 T NR
**P 69 111 30 2 212 102 73 33 3 211
32.6% 52.4%214.22 0.92 1002 48.32 34.62 15.6% 1.4Z 100Z
M 126 118 23 5 272 82 97 62 30 271
46.32 43.42 8.52 1.87 1002 30.32 35.82 22.9% 11.1% 100Z
T 195 229 53 7 484 1025 184 170 95 33 482 1027
40.32 47.3211.02 1.52 1002 38.22 35.3%7 19.7% 6.92 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always,
**F = Female Responses, M = Male Responses, T = Total,

T = Total, NR = No Response
Female and Male Responses
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CUSTODY (Contimued)

40. Have custody awards been conditioned on limitations of social relationships or activities?

Mother Eather

*] 2 3 4 T NR 1 2 3 4 T MR
**F 84 114 14 2 214 116 91 3 () 210
39.32 53.32 6.5% 0.9% 100% 55.2% 43.3% 1.4% 1002
M 129 128 10 5 272 136 109 17 4 266
47.4%7  47.1%2 3.72 1.8% 100% 51.1%2 41.0% 6.4% 1.5% 100%

T 213" 242 24 7 486 1023 252 200 20 4 476 1033
43.8% 49.8% 4.9% 1.4% 100% 53.0% 42.0% 4.2% 0.8% 100%

41. Has joint custody been imposed over the objections of the mother? Over objections of the

father?
Mother Father
*] 2 3 4 T NR 1 2 3 4 T NR
**P 69 96 25 2 192 96 73 7 0 176
35.92 50.0213.02 1.0Z2 1002 54.62 41.52 4.02 1002
M 121 107 14 5 247 129 96 11' 4 240
49.02 43.3%7 5.7%2 2.02 1002 53.82 40.02 4.6%2 1.7%2 1002
T 190 203 39 7 439 1070 225 169 18 4 416 1093

43.32 46.2%7 8.92 1.6% 100% 54.12 40.62 4.3%7 1.0Z2 1002

42. Have custody awards been given due consideration to violence by each spouse?

Mother PBather
*] 2 3 4 T MR 1 2 3 4 T NR
**F 18 8 62 31 195 22 72 64 33 191
9.22 43.1%31.8% 15.9% 100% 11.5% 37.7% 33.5%17.3% 100%
M 21 82 97 48 248 8 63 117 59 247
8.52 33.1%39.1% 19.4% 100% 3.2 25.5% 47.4%23.9% 100%

T 39 166 159 79 443 1066 30 135 181 92 438 1071
8.81 37.5235.9% 17.82 1002 6.92 30.8% 41.3721.02 100%

43. Have judges indicated through action or statement that their decisions to award custody to
mothers was based on a belief that children belong with their mothers?

*] 2 3 4 T MR
**F 68 116 25 3 212

32.1% 54.72 11.82 1.4 1002

M 67 146 63 s 281
23.8%7 52.0% 22.4% 1.8% 100%

T 135 262 88 8 493 1016
27.4% 53.12 17.92 1.6% 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
#**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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CUSTODY (Coptimmed)

44, Have judges given fair and serious consideration to fathers who actively sought custody?
*] 2 3 4 T NR
*kP 4 86 76 46 212

1.92 40.62 35.92 21.72 1002

M 15 127 109 27 278
5.42 45.7%2 39.2%7 . 9.7Z% 1002

T 19 213 185 73 490 1019
3.9% 43.5%2 37.82 14.92 1002

45. Have mothers, all other factors being equal, had an advantage in seeking temporary custody?
*1 2 3 4 T NR
*xP 18 68 78 47 211

8.52 32.27 37.02 22.3%7 1002

M 11 45 108 118 282
3.92 16.0% 38.3%2 41.8% 100%

T 29 113 186 165 493 1016
5.9% 22.92 37.7% 33.5%2 1002

46. Have you dissuaded fathers from seeking custody because your experience suggests that, even
vhen all other factors are equal, judges will not give fathers’ petitions fair consideration?

*1 2 3 4 T NR
**F 94 70 28 11 203

46.3% 34.5% 13.8%7 5.4% 100%

M 75 101 70 27 273
27.52 37.0% 25.62 9.92 100%

T 169 171 98 38 476 1033
35.5% 35.9%2 20.62 8.02 100%

47. Have you represented mothers who conceded more than 501 of the property in exchange for the
fathers’ agreement not to seek custody?

*] 2 3 4 T NR

**F 84 79 22
44,47 41.827 11.62

189
.12 100%

4

2
M 149 91 9 5 254
58.7% 35.827 3.5 2.0%2 100%

9

2

T 233 170 31
52.67 38.42 7.02

443 1066
.02 1002

*1 = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responsas
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CUSTODY (Contigned)

48. Have you represented mothers who agreed to accept less child support than the father’s income
would call for in exchange for father’s agreement not to contest custody?

*1 2 3 4 T NR
bkl J 63 107 27 2 199

31.72 53.87 13.6%2 1.0Z2 1002

M 114 133 9 3 259
44,02 51.4% 3.52 1.22 1002

T 177 240 36 5 458 1051
38.72 52.4% 7.92 1.1Z 100%

49. In circumstances where the decree provides for shared custody, how often, in your experience,
is the actual responsibility for custodial care equally shared?

*] 2 3 4 T NR
bl 2 60 105 21 6 192

31.32 54.7Z2 10.92 3.12 1002

M 57 143 38 11 249
22.92 57.4%2 15.3%7  4.4% 100%

T 117 248 59 17 441 1068
26.52 56.2% 13.4Z 3.92 100%

50. Is thers a rule of thumb that judges follow that other things being equal, custody should go
to the parent of the same sex as the child?

*1 2 3 4 T NR
baded 4 86 61 10 1 158

54.4% 38.62 6.37 0.62 1002

M 133 76 18 1 228
58.3% 33.32 7.9%2 0.4% 1002

T 219 137 28 2 386 1123
56.72 35.52 7.3% 0.5% 1002

51. Are fathers less likely to be awarded custody of children under five than if the children are
older, other factors being equal?

*1 2 3 4 T NR
bakd J 18 67 88 24 197

9.1% 34,027 44.77 12.22 1002

M 10 56 125 75 266
3.8%7 21.1% 47.02 28.2Z2 1002

T 28 123 213 99 463 1046
6.0%7 26.62 46.02 21.4% 100%

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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CUSTODY (Continmed)

52. In the custody cases you have directly observed in the last 36 months, which ons of the
following criteria has generally been the more persuasive factor in judges’ decisions
regarding custody awards?

*1 2 3 4 T NR
**F 18 148 35 2 203

8.92 72.97 17.22 1.02 1002

M 24 175 66 1 266
9.0% 65.82 24.8% 0.4Z7 100%

T 42 323 101 3 469 1040
9.02 68.92 21.52 0.6% 1002

*] = Financial position of each petitioner, 2 = Division of child-care responsibility when marriage
was intact, 3 = Gender of the parent, 4 = N/A--no direct experience in last three years, T = Total,
NR = No Response

**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

CHILD SUPPORT
53. Child support orders have reflected a realistic understanding of the costs of child rearing

*1 2 3 4 T NR
**P 35 123 75 8 241
14,52 51.02 31.1Z2 3.32 1002

M 23 125 157 19 324
7.127 38.6% 48.5% 5.92 1002

T 58 248 232 27 565 944
10.32 43.9%7 41.12  4.82 1002

54. Child support orders have reflected a realistic understanding of needs of particular children’
*] 2 3 4 T NR
bt 4 22 132 74 7 235

9.4 56.2%7 31.52 3.02 100%

M 15 136 149 19 319
4.72 42.6% 46.7%7 6.02 1002

T 37 268 223 26 554 955
6.7% 48.42 40.3%7 4.77 100%

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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CHILD SUPPORT (Contizmed)

55. Child support orders have reflected a realistic understanding of the earning capacity of the
custodial parent

*1 2 3 4 T NR
bded 4 18 127 88 7 240

7.52 52.9%7 36.7% 2.9Z2 1002

M 11 132 164 13 320
3.4% 41.32 51.3%7 4.1 1002

T 29 259 252 20 560 949
5.2% 46.3%7 45.0% 3.6% 1002

56. Child support orders have reflected a realistic understanding of the earning capacity of the
non-custodial parent

*1 2 3 4 T NR
haled 4 13 132 90 11 246

5.3%2 53.7% 36.62 4.5% 1002

M 11 139 159 14 323
3.4%7 43.02 49.2% 4.3 1002

T 24 271 249 25 569 940
4.2%7 47.6% 43.8%7 4.427 1002

57. Women employed ocutside the home have been ordered to provide child support when their ex-
bhusbands were awarded custody

*] 2 3 4 T NR
**P 10 69 87 44 210

4.82 32.9%7 41.42 21.02 1002

M 35 92 105 38 270
13.02 34.17 38.9% 14.12 100%

T 45 161 192 82 480 1029
9.4%2 33.5%2 40.0% 17.12 100%

58. Respondents who failed to abide by court orders for child support have been jailed for civil
contempt

*1 2 3 4 T NR
**F 122 84 6 2 214

57.02 39.32 2.8%7 0.92 1002

M 129 138 17 4 288
44.8% 47.92 5.9% 1.42 100%

T 251 222 23 6 502 1007
50.0%2 44.22 4.67 1.2Z 100%

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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59. Have judges consistently and predictably used uniform child support guidelines, setting child
support on the basis of a formula addressing the income of the two parents and the ages of the
children? :

*] 2 3 4 T NR
**F 7 57 112 64 240

2.92 23.8% 46.7% 26.7% 1002

M 16 57 177 72 322
5.02 17.72 55.0% 22.4% 100Z

T 23 114 289 136 562 947
4,127 20.3%7 51.427 24.22 1002

DOMESTIC VIOLENCE -- CIVIL

60. Vhen petitioners are endangered, orders of protection that direct respondents to stay away
from the home have been granted

*] 2 3 4 T NR
**F 6 10 96 132 244

2.5%  4.17 39.3%7 54.1% 1002

M 17 7 86 207 317
5.4%2 2.2%7 27.12 65.3Z2 1002

T 23 17 182 339 561 948
4.12  3.0% 32.4% 60.42 1002

61. When a petitioner is in a shelter or otherwise out of the marital home because of violence,
judges have issued orders of protection that direct the respondent to leave the marital home
80 as to enable the petitioner and children to return

*1 2 3 4 T NR
**F 7 49 92 27 175

4.02 28.0% 52.6% 15.4% 1002

M 8 48 119 61 236
3.42 20.32 50.4Z7 25.927 1002

T 15 97 211 88 411 1098
3.7%2 23.6% 51.3%7 21.42 100Z

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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62. Pet:it:i.bnnra have been discouraged by Family Court or Probation persomnsl from seeking Orders
of Protection

*1 2 3 4 T MR
**F 132 36 2 9 179

73.72 20.12 1.12 5.0Z2 1002

M 235 18 5 6 264
89.02 6.82 1.97 2.317 100%

7

1

T 367 54
82.82 12.22

15 443 1066
.62 3.42 1002

63. Superior Court has granted Orders of Protection in cases where there was a pending matrimonial
action

*1 2 3 4 T NR
**F 12 55 75 35 177

6.82 31.12 42.4% 19.82 1002

M 19 87 99 39 244
7.8% 35.72 40.6Z2 16.0Z 1002

T 31 - 142 174 74 421 1088
7.4% 33.7Z2 41.32 17.62 1002

64. Family court has granted petitionesrs ex parte temporary Orders of Protection
*] 2 3 4 T NR
**F 8 32 90 60 190

4.22 16.8% 47.4% 31.6% 1002

M 18 33 122 88 261
6.92 12.6% 46.7% 33.7%2 1002

T 26 65 212 88 451 1058
5.82 14.42 47.02 32.82 100%

65. Prosecuting attorneys have declined to prosecute domestic violence complaints in criminal
courts

*] 2 3 4 T NR
**F 41 103 28 6 178

23.02 57.9% 15.7% 3.42 100%

M 91 133 20 5 249
36.6% 53.4% 8.0z 2.02 100%

T 132 236 48 11 427 1082
30.92 55.3%7 11.22 2.62 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
*%F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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66. Mutual Orders of Protection have been issued even when respondents have not filed petitions
*1 2 3 4 T NR
haled § 27 65 53 15 160

16.92 40.62 33.12 9.4 1002

M 55 104 54 14 227
24,27 45.8% 23.87 6.2% 100%

T 82 169 107 29 387 1122
21.2% 43.7%2 27.7%2 7.52 1002

67. Domestic violence petitioners have been asked why they have no visible injuries
*] 2 3 4 T NR
**F 115 55 12 2 184

62.52 29.9% 6.5 1.12 1002

M 148 73 10 9 240
61.72 30.42 4.2% 3.82 100%-

T 263 128 22 11 424 1085
62.02 30.22 5.22 2.62 1002

68. Adequate support has been awarded for domestic violence victims living apart from respondents
under Orders of Protection

*1 2 3 4 T NR
**F 53 66 21 1 141
37.6% 46.82 14.92 0.7% 100%
M 42 57 61 4 164
25.6% 34.8% 37.27 2.4% 1002
T 95 123 82 5 305 1204
31.22 40.32 26.92 1.6% 1002

69. When appropriate, courts have ordered respondents with a history of violence to attend
treatment and/or education programs

*1 2 3 4 T NR
bl J 14 88 92 20 214

6.5% 41.12 43.02 9.4 1002

M 20 88 122 45 275
7.3% 32.0% 44.4% 16.4% 100%

T 34 176 214 65 489 1020
7.02 36.0% 43.87 13.327 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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70. Bail has generally been set lower in rape cases than in other B felony offenses

*1 2 3 4 T MR
WP 44 33 6 0 83
53.02 39.8% 7.2% 1002
M 133 46 6 2 187

71.12 24.62 3.22 1.1% 100%

T 177 79 12 2 270 1239
65.62 29.3%7 4.4% 0.72 1002

71. Defendants in rape cases have been released on their own recognizance more often than
: defendants charged with other B felony offenses

*] 2 3 4 T NR
**P 48 33 9 0 90
53.3% 36.7%2 10.0% 1002
M 139 42 6 3 190

73.22 22.127  3.27 1.6% 100%

T 187 75 15 3 280 1229
66.8% 26.87 5.4 1.1% 1002

72. Sentences in rape cases have been shorter than in other B felony offenses

*1 2 3 4 T .NR
**F 40 36 12 0 88
45.52 40.9%2 13.62 1002
M 138 38 4 4 184

75.02 20.7%7 2.2%7 2.2%Z 1002

T 178 74 16 4 272 1237
65.4% 27.27 5.9% 1.52 100Z

73. Bail has been set lower in rape cases in which parties had previocusly known each other than
where parties were strangers

*1 2 3 4 T NR
bl 4 16 29 27 6 78

20.5% 37.22 34.6% 7.7% 1002

M 46 76 37 8 167
27.52 45.5% 22.2%2 4.8% 1002

T 62 105 64 14 245 1264
25.3% 42.92 26.12 5.7% 100%

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
#**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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74. Sentences have been shorter in rape cases in which parties had previocusly known each other
than where parties were strangers

*] 2 3 4 T NR
**F 22 34 23 5 84

26.22 40.5% 27.4%7 6.0% 1002

M 57 77 26 5 165
34.6% 46.7% 15.8%2 3.0% 1002

T 79 111 49 10 249 1260
31.7% 44.6%2 19.7% 4.0% 100%

75. Bail has gensrally been set lower in domestic violence cases than in other misdemeanor
offenses

*] 2 3 4 T NR
**F 52 58 26 7 143

36.4% 40.6%2 18.2% 4.9 1002

M 107 89 34 10 240
44.6% 37.12 14.2% 4.2 1002

T 159 147 60 17 383 1126
41.5% 38.4% 15.7%2 4.4% 1002
76. Bail has genarally been set lower Ln domestic violence cases than in other B felony c':ffm.n
*1 2 3 4 T NR
**F 30 50 28 5 113

26.6% 44.3%7 24.8% 4.4 1002

M 63 69 45 13 190
33.2%7 36.32 23.72 6.8%7 100%

T 93 119 73 18 303 1206
30.72 39.3%7 24.127 5.9 1002

77. Defendants in domestic violence cases have besn released on their own recognizance more often
than defendants charged with other misdemeanor offenses

*1 2 3 4 T NR
**F 49 49 38 7 143

34.3% 34.32 26.6% 4.9 100%

M 101 91 41 9 242
41.7% 37.6%2 16.9% 3.7% 100%

T 150 140 79 16 385 1124
39.0% 36.42 20.52 4.12 100Z

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
#**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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78. Defendants in domestic violance cases have besn relsased on their own recognizance more often
than defendants charged with other B felony offenses

*1 2 3 4 T NR
bl J 36 41 28 8 113
31.92 36.3%2 24.87 7.17 1002

M 64 73 39 13 189
33.92 38.62 20.62 6.92 100%

T 100 114 67 21 302 1207
33.12 37.82 22.22 7.0% 1002

79. Sentences in domestic violence cases have been shorter than in othar B felony offenses

*] 2 3 4 T NR
**F 25 44 29 10 108
23.22 40.7Z2 26.92 9.3%7 100%

M 67 73 30 14 184
36.4% 39.7% 16.3%1 7.6% 100%

T 92 117 59 24 292 1217
31.52 40.1%7 20.27 8.2%7 1002

80. Sentences in domestic violence cases have been shorter than in other misdemeanor offenses

*] 2 3 4 T NR
**F 36 55 39 13 143
25.2%2 38.52 27.32 9.12 1002

M 82 111 36 9 238
34.52 46.6%2 15.1% 3.8% 1002

T 118 166 75 22 381 1128
31.02 43.62 19.72 5.8% 100%

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Reasponses, T = Total, Female and Male Responses

APPENDIX A-209



81.

82.

In similar wrongful death cases, have larger awards been received by survivors of:
W M T NR

Men 77 119 196
80.22 67.22 71.82

Women 2 8 10
2.1%  4.52 3.72

No difference overall 17 50 67
between awards to men 17.72 28.3% 24.52
and women

Total 96 177 273 1236

100z 100z 1002

In similar wrongful death cases, have larger awards been received by survivors of:

*y M T NR
Men who were employed 64 121 185
outside the home 86.5%2 85.2%1 85.7%
Men who were homemakers 2 2 4
2.7%2  1.4%  1.9%
Neither (that is, awards 8 19 27
are comparable) 10.8% 13.427 12.52
Total 74 142 216 1293

1002 1002 1002

In similar wrongful death cases, have larger awards been received by survivors of:

*W M T NR
Women who were employed 56 98 154
outside the home 78.92 71.52 74.0%
Women who were homemakers 4 8 12

5.62 5.82 5.8%

Neither (that is, awards 11 31 42
are comparable 15.5%2 22.6% 20.22
Total 71 137 208 1301

1002 1002 1002

*W = Women, M = Men, T = Total, NR = No Response
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84, In similar personal injury cases, have highsr awards for loss of consortium been awarded when
the disabled/deceased party is:

*W M T NR

Disabled/deceased 40 48 88

man 42.12 32.9%2 36.5%
Disabled/deceased 17 22 39

woman 17.92 15.17 16.2%
No difference overall 38 76 114
between awards to men 40.02 52.1% 47.32

and women
Total 95 146 241 1268

1002 1002 1002

85. In similar persomal injury cases, have women employed ocutside the home received higher awards
than women who were homemakers?

*H M T NR

Disabled women homemakers 7 3 10
receive higher awards 6.32 1.52 3.22

Disabled women employed 93 174 267
outside the home receive 83.02 86.1Z 85.0%
higher awards .

Neither (that is, awards 12 25 37
are comparable) 10.7% 12.4% 11.82

Total 112 202 314 1195
1002 1002 1002

86. In similar personal injury cases, have men employed cutside the home received higher awards
than men who were homemakers?

*W M T NR
Disabled men homemakers 2 6 8
receive higher awards 2.72 4.12 3.62
Disabled men employed 66 130 196

outside the home receive 88.02 88.42 88.32
higher awards

Neither (that is, the 7 11 18
awards are comparable) 9.32 7.52 8.12

Total 75 147 222 1287
: 1002 1002 1002

*W = Women, M = Men, T = Total, NR = No Response
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87. Please describe the nature of discrimination claims under RCW 49.60 (Washington’s law on
discrimination) with which you bave had direct experience in the past three years:®**

88. Bu.donr.h:hnxporlm..Mhmmmmw'_npmfcmﬁhzm49.so
genarally compared to awards received by men plaintiffs?

*W M T NR

Women receive higher 8 23 31

awards 20.02 39.02 31.32
Men receive higher 7 5 12

awards 17.52 8.52 12.1%
Women and men receive 25 31 56

comparable awards 62.5%2 52.52 56.62
Total 40 59 99 1410

100z 1002 100%

89. How have counsel-awarded fees for discrimination cases generally compared to those received by
a lawyer of the opposite gender for similar work?

*W M T NR

Counsel-awarded fees 10 3 13
awarded to men lawyers 31.32 6.3%2 16.32
were higher

Counsel-awarded fees 0 7 7
awarded to women lawyers 14,62 8.82
were higher )
Fees were comparable 22 38 60

68.8% 79.27 75.0%
Total 32 48 80 1429
1002 1002 1002

*W = Women, M = Men, T = Total, NR = No Response

DEMOGRAPHIC INFORMATION
90.  Age:
*] 2 3 4 5 6 T NR

**F 124 433 118 22 5 4 706
17.62 61.32 16.72 3.12 0.72 0.62 1002

M 69 357 230 68 34 8 766
9.02 46.62 30.0% 8.92 4.42 1.02  100%

T 193 790 348 90 39 12 1472 37
13.12  53.7% 23.62 6.1% 2.7% 0.82 100%

*] = 30 years or younger, 2 = 31-40 years, 3 = 41-50 years, 4 ~ 51-60 years, 5 = 61-70 years,
6 = 71 years or older, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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91. Gender:

Number 2
Female 709 48.12
Male 766 51.9%
Total 1475 1002
92. Race/Ethnicity:
*] 2 3 4 5 6 T NR
*xF 1 26 6 663 2 3 701
0.12 3.72 0.92 94.62 0.32 0.42 1002
M 5 14 6 706 7 15 753
0.72 1.92 0.82 93.82 0.92 2.02 1002
T 6 40 12 1369 9 18 1454
0.4% 2.8% 0.82 94,22 0.6% 1.2Z2 1002 55

*] = American Indian, 2 = Asian, 3 = Black, 4 = Caucasian, 5 = Hispanic, 6 = Other, T = Total,
NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

93. Number of years practicing in Washington:

i) M T NR
10 Years 604 395 999
85.2%2 51.6Z2 67.7%

20 Years 95 248 343
13.4% 32.4% 23.32

30 Years 10 123 133
1.42 16.12 9.02

Total 709 766 1475 34
1002 1002 1002

*W = Women, M = Men, T = Total, NR = No Response
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94. Number of Superior Court judges in the county in which you primarily practice:

*W M T NR
1 Judge 13 29 42
2.42  4.22  3.4%
2 - 3 Judges 49 77 126
9.12 11.12 10.22
4 - 7 Judges 82 131 213
15.22 18.92 17.32
8 - 20 Judges 127 161 288
23.52 23.27 23.32
21+ Judges 269 296 565
49.81 42.7% 45.82
Total 540 694 1234 275

1002 1002 1002

*H_ = Women, M = Men, T = Total, NR = No Response

95. Primary Area of Practice:*

A. Appellate Law B. Business Law C. Civil Litigation D. Criminal Law E. Family Law

bl § 39 75 199 96 101
5.6% 10.72 28.52 13.82 14.52

M 32 98 261 145 61
4.22 12.82 34.12 19.02 8.0%

T 71 173 460 241 162
4.9% 11.82 31.42 16.52 11.12

F. General Practice G. Government Law H. Juvenile Law 1. Labor Law J. Tax Law K. Other

*RP 55 39 5 19 11 59
7.9% 5.6% 0.7 2.72 1.6% 8.52
M 97 28 1 7 0 35
12.72 3.72 0.12 0.92 4.62
T 152 67 6 26 11 94
10.42 4.6% 0.42 1.82 - 0.82 6.42
NR 46

*Data is indicative of majior areas of practice but is not conclusive of primary areas of practice
since many respondents marked more than one category.

**F = Female Responses, M = Male Responses, T = Total, NR = No Response
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96. Type of Practice:

*W M T NR

Sole Practitioner 105 166 271
) 15.02 21.8% 18.5%

Law Firm 350 404 754
50.02 53.02 51.52

Corporate/House Counsel 28 14 42
4.02 1.82 2.92

Govermment Lawyer 83 47 130
11.92 6.22 8.9%

Prosecutor 48 91 139
6.92 11.92 9.5%

Public Defender . 43 31 74
6.12 4.12 5.12

Public Agency Counsel 10 0 10
1.42 0.72

Other 33 10 43

4.7%  1.3% 2.92

Total 700 763 1463 46
1002  100% 1002

97. On the averags, how many days per year do you appear in court?

*W M T NR
Never appear in court 64 23 87
9.22 3.0% 5.92

1 - 20 days per year 167 139 306
23.9% 18.27 20.9%

21 - 50 days per year 207 257 464
29.62 33.6% 31.72

51 - 100 days per year 138 183 321
19.7% 23.9%  21.9%

101 days or more per year 123 164 287
17.62 21.4% 19.62

Total 699 766 1465 44
100z 1002 1002

*W = Women, M = Men, T = Total, NR = No Response
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98. In each section, which one of the following best describes your overall perception of gender
discrimination in Washington state courts?

a. Toward Lawyers:

*W M T NR
1 have never seen discrimination 72 290 362
in practice in the courts 11.2%2 39.52 26.3%
It exists but only with certain 357 370 727
individual offenders 55.7% 50.32 52.8%
It exists system-wide and is 148 65 213
subtle--more a problem of 23.12 8.82 15.52

institutions than individuals
It exists to a high degree and is

apparent in both individual 64 10 74
behavior and institutional 10.02 1.4% 5.4
procedures

Total 641 735 1376 133

1002 100% 1002

b. Toward Litigants or Witnesses:

*W M T NR
I have never seen discrimination 118 285 403
in practice in the courts 18.8% 39.22 29.82
It exists but only with certain 262 335 597
individual offenders 41.82 46.12  44.12
It exists system-wide and is 193 88 281
subtle--more a problem of 30.8% 12.12 20.82

institutions than individuals

It exists to a high degree and

is apparent in both individual 54 19 73
behavior and institutional 8.62 2.62 5.4%
procedures

Total 627 727 1354 155

1002 1002 1002

c. Toward Judges: :
*W M T NR

I have never seen discrimination 199 430 629
in practice in the courts 32.0% 59.22 46.6%
It exists but only with certain 275 252 527
individual offenders 44.2%2 34.7Z7 39.1%
It exists system-wide and is 107 39 146
subtle--more a problem of 17.2%2  5.4%2 10.82

institutions than individuals

It exists to a high degree and is

apparent in both individual 41 6 . 47
behavior and institutional 6.62 0.82 3.52
procedures

Total 622 727 1349 160

1002 100%2 1002
*W = Women, M = Men, T = Total, NR = No Response

99. Do you have any further observations or suggestions regarding ~relat
(1f necessary, attach an extra sheet, transcripts, or other
relevant material)*#*
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APPENDIX B
GENDER AND JUSTICE TASK FORCE JUDGES’ SURVEY
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IL.

III.

APPENDIX B
Gender and Justice Task Force Judicial Survey
Purpose

The Task Force designed a questionnaire with both closed and open ended questions
to survey the experiences and perceptions of judicial personnel, judges, commissioners,
and magistrates, regarding gender bias in courtroom interaction and in certain areas
of substantive law of particular interest to the Task Force. Survey questions parallel
those on the lawyers’ survey so that the responses could be compared. Respondents
were asked to answer only those sections in which they had courtroom experience in
the last three years.

Methodology

The survey was distributed to Washington State judicial officers at the State Judicial
Conference in August 1988. Surveys were mailed to judges, commissioners, and
magistrates who did not attend the conference. A second letter and survey were sent
to all judicial officers in September.

Analysis was conducted by the Task Force research specialist.

Demographics of the Respondents

Two hundred and twenty-two surveys were returned, representing a 48.5 percent
total response rate. Four surveys contained no demographic information.

A. Response Rates:

Judicial Office Population Number Percent
Responding Responding
Supreme Court 9 0 0.0%
Court of Appeals 16 6 37.5%
Superior Court 133 90 67.7%
District/ Municipal 199 81 40.7%
Subtotal 357 177 49.8%
Commissioners 93* 38 40.9%
Magistrates: 8 3 37.5%
Missing identification —_ 4
Totals 458 222 48.5%
Court Levels
Supreme Court 10 0 0.0%
Court of Appeals 22 8 38.3%
Superior Court 196 119 60.7%
District/Municipal 230 91 39.5%
Missing identification - 4
Totals 458 222 48.5%

*13 of the court commissioners who are also judges are not included in this figure.
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IV.

The judges have the highest response rate (49.8%). Although more judicial
officers are found in the District/Municipal Courts (230) than in the Superior
Courts (196), more judicial officers responded from the Superior Courts. There
were 119 or 60.7% of the Superior court population who responded, compared to
91 or 39.5% of the District/Municipal Court officials.

B. Judicial Respondents by Gender and Position

Position Gender

Female Male Total
Judge 25 152 177
Commissioner 8 30 38
Magistrate 0 3 3
Total 33 185 218

(15.1%) (84.9%) (100%)
Missing = 4

Thirty-three or 15.1 percent of the respondents are women. Since approximately
- 11 percent of the judges in the state are female, a slightly higher percentage of
the total population of women than men judges responded to the survey.

C. Judicial Respondents by Age.

Age Female Male Total Percent
31 - 40 16 20 36 16.5%
41 - 50 9 58 67 30.7%
51 - 60 5 n 76 34.9%
61 - 70 3 32 35 16.1%
71 - 80 4 4 1.8%
Totals 33 185 218 100.0%
Missing = 4

The average age of all respondents is approximately 52.5 years. Seventy-five
percent of the female judges are less than 50 years old.

Survey Data

Complete survey results are contained in Appendix B. Since the Task Force was
interested in the differences in perception of female and male judges, responses are
separated by gender. Please note that the percentages listed in each chart are based
on the percentage of those judges who answered that question. Percentages show the
percent of women respondents; percent of men respondents; and percent of the total
number of respondents. Written comments to the open ended questions have been
compiled and are available by request at the Office of the Administrator for the
Courts.
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WASHINGTON STATE TASK FORCE ON GENDER AND JUSTICE IN THE COURTS

JUDICIAL SURVEY

By Opposing Counsel **F

By Court Persomnel or F
Clerk Personnel

*1

13
44.82

110
62.5%

123
60.02

15
55.62

113
71.5%

128
69.22

15
51.72

57
32.42

72
35.12

9
33.32

37
23.42

46
24,92

1002

176
1002

205
1002

27
1002

158
1002

185
1002

17

37

17
58.62

106
62.02

123
61.52

18
69.22

109
71.22

127
71.02

Men
Lawyers

2

12
41.42

55
32.22

67
33.52

7
26.92

37
24.22

44
24.62

3
0

2. Lawyers were addressed by familiar terms (e.g., dear, young lady, girls, son).

By Opposing Counsel bl J

M

By Court Personnel or F
Clerk Personnel

*1

20
64.5%2

150
84.82

170
81.72
23
82.12

157
94.02

180
92.32

6.02

15
7.72

Women

31
1002

177
1002

208
1002
28
1002

167
1002

195
1002

14

27

29
96.7%

147
86.02

176
87.6%
26
96.32

148
91.42

174
92.12

0
23
13.52

23
11.42

14
8.62

14
7.42

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response

**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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1002

171
1002

200
1002

26
1002

153
1002

179
1002

30
1002

171
1002

201
1002
27
1002

162
1002

189
1002

22

43

21

33



*] 2 3 4 T NR 1 2 3 4 T NR

B osing Counsel **P 9 16 4 0 29 16 13 0 29
v Oep 31.02 55.27 13.82 1002 55.22 44.82 1002
M 111 58 4 1 174 117 51 1 169
63.8% 33.32 2.37 0.6% 1002 69.2% 30.22 0.6%2 1002

T 120 74 8 1 203 19 133 64 1 198 24
59.12 36.5%2 3.92 0.52 100Z 67.2% 32.3% 0.5% 1002
By Court Persomnel or ¥ 10 15 5. 30 15 - 12 1 28
Clerk Personnel 33.32 50.0% 16.7% 1002 53.62 42.927 3.6% 1002
M 95 67 3 165 98 60 1 159
57.6% 40.6% 1.82 1002 61.62 37.7%2 0.62 100%

T 105 82 8 195 27 113 72 2 187 35
53.97 42.12 4.1 1002 60.47 38.5% 1.12 1002

4. Lawyers were subjected to verbal sexnal advances.

Homen Men
Lawyers Lawyers
*1 2 3 4 T NR 1 2 3 4 T NR
By Opposing Counsel of **F 24 5 1 30 28 1 29
Opposite Gender 80.02 16.72 3.3% 1002 96.62 3.5% 1002
M 174 3 0 177 171 2 173
98.32 1.72 1002 98.8% 1.22 1002
T 198 8 1 207 15 199 3 202 20
95.7%2 3.9%2 0.52 1002 98.52 1.52 1002
By Court Personnel or F 29 1 1 31 30 0 30
Clerk Personnel of 93.6%2 3.22 3.22 1002 1002 1002
Opposite Gender
M 173 1 0 174 165 6 171
99.4% 0.62 1002 96.52 3.5% 1002
T 202 2 1 205 17 195 6 201 21
98.52 1.02 0.52 1002 97.02 3.02 1002

5. Lawyers were subjected to physical sexnal advances.

Homen ten
Lawyers Lawyers
*]1 2 3 4 T NR 1 2 3 4 T NR
By Opposing Counsel of **F 27 2 29 28 ' 28
of Opposite Gender 93.12 6.92 1002 1002 1002
M 177 2 179 176 176
98.97 1.12 1002 1002 1002
T 204 4 208 14 204 204 18

98.12 1.92 1002 1002 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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By Court Personnel or **F
Clerk Personnel of
Opposite Gender

M

T

6. Lawyers of one gender were asked if they were lawyers, when lawyers

not asked.

By Opposing Counsel bl 4

M

By Court Personnel or 4
Clerk Personnel :

LITIGANTS OR WITNESSES

*1

30
96.82

175
99.42

205
99.02

*1

17
59.72

156
87.62

173
83.22
19
61.32

147
86.02

166
82.22

Lawvers
2 3
1
3.22
1
0.62
2
1.02

11
36.72

22
12.42

33
15.92
11
35.52

24
14.0%

35
17.32

31
1002

176
1002

207
1002

1002

178
1002

208
1002
31
1002

171
1002

202
1002

NR

15

14

20

1

29
1002

172
99.4%

201
99.52

79.32

156
90.22

179
88.6%
23
79.32

148
88.6%

171
87.22

Men
Lawyers

T NR

29
1002

173
1002

202 20
1002

of the opposite gender were

5
17.22

17
9.82

22
10.92

20.72

19
11.42

12.82

1
3.52

0

1
0.52

1002

173
1002

202 20
1002

29

1002

167
1002

196 26
1002

7. Adult litigants or witnesses were addressed by first name when those of opposite gender were
addressed by surname.

Homen Men
Litigants/
Witnesses Hitnesses
*] 2 3 4 T M 1 2 3 4 T NR

By Lawyers *HF 13 12 6 0 31 20 10 0 0 30
41.9% 38.7% 19.42 1002 66.72 33.32 100%
M 98 73 4 1 176 98 72 4 1 175
55.7% 41.5% 2.3% 0.6% 1002 56.0% 41.1% 2.3% 0.6% 100%

T 111 85 10 1 207 15 118 82 4 1 205 17
53.62 41.1%2 4.82 0.52 100Z 57.62 40.02 2.0Z 0.5% 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
#*F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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*] 2 3 4 T NR 1 2 3 4 T NR

By Court Personnel or **F 23 7 1 31 25 5 30
Clerk Personnel 74.22 22.6%2 3.22 1002 83.32 16.72 1002
A M 141 3% 0 175 138 34 172
80.62 19.4% 1002 80.22 19.82 1002
T 164 41 1 206 16 163 39 202 20
79.62 19.92 0.5% 1002 80.72 19.32 1002
8. Adult litigants or witne were add d by familiar terms (e.g., dear, young lady, girls,
son).
Homen Men
Litigants/
Hitnesses Witnesses
*] 2 3 4 T NR 1 2 3 4 T NR
By Lawyers **F 15 14 2 31 24 5 - 29
48.4% 45.22 6.5% 1002 82.82 17.2 1002
141 34 1 176 144 30 174
80.12 19.32 0.62 1002 82.87 17.22 1002
156 48 3 207 15 168 35 203 19
75.42 23.2%2 1.52 1002 82.82 17.22 1002
By Court Personnel F 27 4 31 27 2 29
87.17 12.92 1002 93.12 6.9% 1002
M 153 22 175 152 20 172
87.4% 12.62 1002 88.42 11.62 1002
T 180 26 206 16 179 22 201 21
87.42 12.62 1002 89.12 11.02 1002

9. Adult litigants or witnesses were complimented on personal appearancea.

Homen Men
Litigants/
Hitnesses Witnesses
*] 2 3 4 T NR 1 2 3 4 T NR
By Lawyers bl J 19 10 1 30 25 4 29
63.3% 33.32 3.32 1002 86.22 13.82 1002
M 145 31 1 177 152 23 175
81.9%2 17.52 0.6% 1002 86.92 13.12 1002
T 164 41 2 207 15 177 27 204 18
79.22 19.82 1.0%2 1002 86.8%2 13.22 1002
By Court Personnel or F 24 6 1 31 24 6 30
Clerk Personnel 77.4% 19.42 3.22 1002 80.0%2 20.0% 1002
M 153 22 0 175 156 16 172
87.42 12.6% 1002 90.72 9.32% 1002
T 177 28 1 206 16 180 22 202 20
85.92 13.62 0.5% 1002 89.12 10.92 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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*1 2 3 4 T NR 1 2 3 4 T NR

By Lawyers of Opposite **F 26 3 29 28 0 28
Gender 89.72 10.32 1002 100.02 1002
M 173 2 175 172 2 174
98.92 1.12 1002 98.9% 1.22 1002
T 199 5 204 18 200 2 202 20
97.62 2.5% 1002 99.02 1.02 1002
By Court Personnel or ¥ 29 2 .31 30 0 30
Clerk Personnel of 93.62 6.5% 1002 100.02 1002
Opposite Gender
M 172 1 173 171 1 172
99.4% 0.62 1002 99.42 0.62 100%
T 201 3 204 18 201 1 202 20
98.52 1.5% 1002 99.52 0.5% 1002
11. Adult litigants or witnesses were subjected to physical sexual advances.
Homen Men
Litigants/ Licigents/
Witnegses Witpesses
*] 2 3 4 T NR 1 2 3 4 T NR
By Lawyers of Opposite **F 28 1 29 28 28
Gender 96.62 3.52 1002 100.02 1002
M 176 0 176 175 175
100.0% 1002 100.0%2 1002
T 204 1 205 17 203 203 19
99.52 0.52 1002 100.02 1002
By Court Personnel or F 30 30 29 29
Clerk Personnel of 100.0% 1002 100.02 1002
Opposite Gender
M 175 175 174 174
100.02 1002 100.02 1002
T 205 205 17 203 203 19
» 100.02 1002 100.0Z 1002
12. Adult litigants/witnesses were regarded as less credible because of their gender.
Homen Men
Litigants/ s
Witpesses Witnesses
*] 2 3 4 T NR 1 2 3 4 T NR
By Lawyers **P 15 11 2 2 30 27 1 1 29
50.0% 36.7% 6.72 6.7% 1002 93.12 3.52 3.5%2 100%
M 144 27 0 0 171 153 17 0 170
84.22 15.82 1002 90.02 10.0% 1002
T 159 38 2 2 201 21 180 18 1 199 23
79.12 18.92 1.02 1.0Z 100% 90.5%2 9.12 0.52 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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Demeaning To
Men
1 2 3 4
22 7
75.9%  24.1%
144 30 3
81.4% 16.92 1.7%
166 37 3
80.6% 18.0% 1.5%
22 8
73.32  26.7%
117 58 1 1
66.12 32.8% 0.6%2 0.6%
139 66 1 1
67.12 31.9% 0.5%2 0.5%
23 7 0 0
76.7% 23.3%
137 34 2 1
78.7%2 19.52 1.2% 0.6%
160 41 2 1
78.4% 20.1% 1.02 .5%

1002

177
1002

206
1002

16

30
1002

177
1002

207
1002

15

30
1002

174
1002

204
1002

18

the conduct described in questions 1-13, how frequently do ‘

13.
Demeanin
Yomen
*1 2 3 4 T
By a Judge **P 16 12 2 30
53.32 40.0%2 6.7% 1002
M 135 40 2 177
76.32 22.62 1.12 1002
T 151 52 - 4 207 15
72.927 25.1 1.92 1002
By Lawyers F 11 17 3 31
35.5% 54.8%2 9.7% 1002
M 97 78 3 178
54.5%2 43.8%7 1.7% 1002
T 108 95 6 209 13
51.7%2 45.5%2 2.9% 1002
By Court Personnel or F 21 8 2 31
Clerk Personnel 67.72 25.8%7 6.5% 1002
M 133 40 2 175 -
76.0%2 22.92 1.12 1002
T 154 48 4 206 16
74.8% 23.37 1.9% 1002
CASE OUTCOME
14. If you have directly observed any of
you believe it had an effect on case cutcome?
*)] 2 3 4 T
**F 12 9 2 23
52.22 39.12 8.72 1002
M 137 8 0 145
94.52 5.5% 86.32
T 149 17 2 168 54
88.72 10.127 1.2% 1002
15. 1f occasionally, usually, or always, please explain.***
JUDGES - IN COURT OR CHAMBERS
16. Judges were addressed by first name.
Women
Judges
*] 2 3 4 T
By Lawyers **P 14 11 5 1 31
45.2% 35.52 16.1% 3.2%2 1002
M 59 37 0 0 96
61.52 38.52 1002
T 73 48 5 1 127 95
57.5%2 37.82 3.92 0.8 1002

NR

NR

Men
Judges
1 2 3
16 11 2
55.2%2 37.92 6.92
61 110 4

34.92 62.9%7 2.3%

77 121 6
37.8%7 59.32 2.92

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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Homen ' Men

Judges Judges
*] 2 3 4 T NR 1 2 3 K T NR
By Court Personnel or ¥ 14 10 5 2 31 20 7 2 0 29
Clerk Personnel 45.2%2 32.3% 16.1%2 6.52 100% 69.0% 24.12 6.9% 1002
M 58 29 4 1 92 88 69 10 2 169
63.02 31.5%2 4.42 1.12 1002 52.12 40.82 5.9% 1.2Z 1002
T 72 39 9 3 123 99 108 76 12 2 198 24
58.52 31.72 7.3% 2.4% 100% 54.6% 38.42 6.12 1.0Z 100%
17. Judges were addressed by familiar rather than professional terms (e.g., dear, ladies, girls,
son).
Homen © HMen
Judges Judges
*] 2 3 4 T NR 1 2 3 4 T NR
By Lawyers **F 26 4 30 29 0 ) 29
86.7% 13.32 1002 100.02 1002
M 100 3 103 171 6 177
97.12 2.92 1002 96.6% 3.4 1002
T 126 7 133 89 200 6 206 16
94.72 5.3% 1002 97.12 2.92 1002
By Court Personnel or F 27 3 0 30 29 ] 0 29
Clerk Personnel 90.02 10.0% 1002 100.02 1002
M 99 1 1 101 167 5 1 173
98.02 1.02 1.0% 1002 96.52 2.92 0.62 1002
T 126 4 1 131 91 196 5 1 202 20
96.22 3.12 0.82 1002 97.02 2.52 0.5%2 1002

18. Judges were complimented on personal appearance.

Women Men
Judges Judges
*1 2 3 4 T NR 1 2 3 4 T NR
By Lawyers **P 10 17 3 30 18 10 1 29
33.32 56.72 10.02 1002 62.12 34.52 3.52 1002
M 69 24 2 95 113 63 0 176
72.6% 25.3%2 2.1% 1002 64.22 35.8% 1002
T 79 41 5 125 97 131 73 1 205 17
63.2%2 32.8%7 4.0% 1002 63.92 -35.62 0.5% 1002
By Court Personnel or F 9 15 6 30 14 14 1 29
Clerk Personnel 30.02 50.02 20.0% 1002 48.3% 48.3% 3.5% 1002
M 58 37 1 96 83 87 2 172
60.4% 38.52 1.02 1002 48.3%2 50.6% 1.22 1002
T 67 52 7 126 96 97 101 3 201 21
53.2%2 41.3%7 5.6% 100% 48.3% 50.3% 1.5% 100%

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
#**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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By Lawyers of Opposite **F
Gender

M

T

By Court Personnel or F
Clerk Personnel of
Opposite Gender

M

T

20. Judges were subject to physical sexual abuse.

By Lawyers of Opposite **F
Gender

M

T

By Court Persomnel or F
Clerk Personnel of
Opposite Gender

*]

25
83.32

98
98.02

123
94.62
28
93.32

99
100.02

127
98.5%

*1

29
96.72

99
98.02

128

97.7%
30

100.02

100
100.02

130
100.02

T

30
1002

100
1002

130
1002
30
1002

99

100.0%

129
1002

30
1002

101
1002

131
1002
30
1002

100
1002

130
1002

92 202

NR 1

27
96.42

175
99.42
99.02
28

100.02

170
97.12

93 198
97.52

NR 1

28
100.02

177
99.42

91 205
99.52

28
100.02

173
98.92

92 201
99.02

1002

176
1002

204

1002
28

1002

175
1002

203
1002

28
1002

178
1002

206
1002
28
1002

175
1002

203
1002

21. Do you believe that affidavits of prejudice have been used to disqualify judg..'ptilatily

because of gender?

*kP

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

*]

9
32.12

71

57.7% 40.7%

80

53.0% 43.7% 3.32

57.12 10.72

T

28
1002

123
1002

151
1002

NR 1

19
70.4%

129
76.8%

71 148
75.92
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22. Do you believe that Judicial Poll results have been lower for judges primarily because of

gender?
Homen Men
Judges ’ Judges
*1 2 3 4 T NR 1 2 3 4 T NR
**E 9 9 10 1 29 24 4 28
31.02 31.02 34.5Z2 3.5Z2 1002 85.7%2 14.32 1002
M 77 35 4 1 117 127 21 148
65.8% 29.9%2 3.4% 0.9% 100% 85.8% 14.22 1002
T 86 44 14 2 146 76 151 25 176 46
58.9%2 30.1% 9.6% 1.4% 100% 85.8% 14.22 1002

23. Judges were addressed by first name when judges of opposite gender were addressed by title.

Homen Men
Judges Judges
*]1 2 3 4 T NR 1 2 3 4 T NR
By Other Judges el 4 13 11 6 0 30 19 10 0 0 29
43.32 36.7%2 20.02 1002 65.52 34.52 1002
M 112 39 5 1 157 116 41 7 1 165
71.32 24.8% 3.2 0.6% 100% 70.32 24.92 4.2% 0.6Z 100%
T 125 50 11 1 187 35 135 51 7 1 194 28
66.82 26.7% 5.92 0.5Z2 1002 69.62 26.3Z2 3.62 0.52 100%
By Lawyers F 16 13 1 0 30 22 7 0 29
53.32 43.32 3.32 1002 75.92 24.1%2 1002
M 113 32 0 1 146 119 36 1 156
77.4%2 21.9% 0.72 1002 76.32 23.12 0.62 1002
T 129 45 1 1 176 46 141 43 1 185 37
73.3%2 25.6% 0.6Z2 0.62 100% 76.22 23.22 0.52 1002
24. Judges were addressed by familiar rather than professional terms (e.g., dear, ladies, girls,
son).
Women Men
Judges Judges
*]1 2 3 4 T NR 1 2 3 4 T NR
By Other Judges **P 16 13 1 30 27 2 0 29
53.32 43.32 3.32 1002 93.12 6.92 100%
M 125 27 5 157 137 24 6 167
79.62 17.2%7 3.2% 1002 82.02 14/4% 3.6% 1002
T 141 40 6 187 35 164 26 6 196 26
75.4% 21.42 3.22 1002 83.72 13.32 3.12 1002
By Lawyers F 24 6 30 29 0 29
80.0% 20.02 1002 100.02 1002
M 130 17 147 139 18 157
88.42 11.62 1002 88.527 11.5% 1002
T 154 23 177 45 168 18 186 36
87.0% 13.0% 1002 90.32 9.72 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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25. Judges were complimented on personal appearance.

Homen
Judges
*] 2 3 4 T
By Other Judges *kP 11 13 5 1 30
36.7% 43.3% 16.7% 3.3% 100%
M 74 80 2 0 156
47.4% 51.3% 1.3% 1002
T 85 93 7 1 186

45.7% 50.02 3.82 0.52 1002

By Lawyers F 16 11 3 30
53.32 36.72 10.02 1002

M 94 46 0 140

67.12 32.92 1002

T 110 57 3 170
64.7%2 33.52 1.8% 1002

26. Judges were subjected to verbal sexual advances.

Homen
Judges
*] 2 3 4 T
By Other Judges **P 26 4 30
86.72 13.32 1002
M 154 6 160
96.32 3.82 1002
T 180 10 190
94.7% 5.32 1002
By Lawyers F 29 1 30
96.7% 3.32 1002
M 150 3 153
98.0%2 2.0% 1002
T 179 4 183
97.82 2.22 1002

27. Judges were subjectad to physical sexual advances.

Homen
Judges
*] 2 3 4 T
By Other Judges bdd 2 30 0 30
100.0% 1002
M 158 3 161
98.12 1.9% 1002
T 188 3 ’ 191
98.42 1.6% 1002

17
58.62

97
59.22

36 114
59.12
20
69.0%

107
71.32

52 127
71.02

NR 1

29
100.02

163
97.02

32 192
97.52
28
96.6%

160
98.82

39 188
98.42

NR 1

28
96.62

166
98.22

31 194
98.02

28.7%

51 1
28.5% 0.62

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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1002

193

1002
29

1002

150
1002

179
1002

29
1002

168
1002

197
1002
29
1002

162
1002

191
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29
1002

169
1002

198
1002

29

43

31
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*] 2 3 4 T NR 1 2 4 T NR
By Lawyers F 30 0 30 28 1 . 29
100.02 1002 96.62 3.5% 1002
M 152 3 155 162 2 164
98.12 1.9% 1002 98.87 1.22 1002
T 182 3 185 37 190 3 193 29
98.42 1.62 1002 98.52 1.61 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

28.

29.

30.

31.

Have you, other judges, counsel, or others intervened to correct any of the situations
described in questions 1-27?

*1 2 T NR

**F 8 13 21
38.12 61.9% 100%

M 20 99 119
16.8% 83.22 1002

T 28 112 140 82
20.02 80.0% 100%

IF YES, please describe the situation and the way it was handled. How should it have been
handled?*+*

In your experience as a judge, have you noted particular types of cases in which lawyers have
an advantage due to their gender?
*] 2 T NR

bkl J 5 23 28
17.92 82.127 100%

M 27 141 168
16.12 83.92 1002

T 32 164 196 26
16.32 83.7% 100%

1f yes, names the types of cases and describe the perceived advantage.***

*] = Yes, 2 = No, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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32. Do
litigants/witnesses, and judges are representative of the other judges in your jurisdiction?

*]

**F 17
60.72

M 128
87.7%

T 145
83.31

2

11
39.32

18
12.32

29
16.72

T NR

28
1002

146
1002

174 48
1002

you believe that your perceptions of the influence of gender on the treatment of lawyers,

%] = Yes, 2 = No, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

33. If no, explain how your views differ from the other judges in your jurisdiction.***
34. How often are awards of maintepance based on the likelihood of remarriage?
Hives Husbapds
*] 2 3 4 T NR 1 2 3 4 T NR
fdad 4 5 6 1 0 12 7 5 0 12
41.72 50.02 8.32 1002 58.32 41.7% 1002
M 53 38 1 1 93 65 20 1 86
57.02 40.92 1.127 1.1Z7 1002 75.62 23.32 1.22 1002
T 58 44 2 1 105 117 72 25 1 98 124
55.2%2 41.9%2 1.9 1.02 1002 73.52 25.5%2 1.02 1002
35. How often are awards of property based on the likelihood of remarriage?
Wives Husbands
*] 2 3 4 T NR 1 2 3 4 T NR
*xP 8 4 0 12 9 3 12
66.7% 33.3% 1002 75.02 25.0% 1002
M 73 18 1 92 75 16 91
79.42 19.6%7 1.12 1002 82.4% 17.6% 1002
T 81 22 1 104 118 84 19 103 119
77.9% 21.22 1.02 1002 81.6% 18.52 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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36. How often is the primary wage earnsr generally awarded more than half the property? Wife as
primary wage earner? Husband as primary wage earner?

Hives usb
*] 2 3 4 T NR 1 2 3 4 T NR
**F 9 2 0 11 8 2 1 11
81.82 18.22 1002 72.7%2 18.2% 9.12 1002
M 39 45 4 88 46 40 2 88
44.3%2 51.12 4.62 1002 52.32 45.5% 2.3% 1002
T 48 47 4 99 123 54 42 3 99 123
48.52 47.52 4.0% 1002 54.6%2 42.4% 3.0% 1002

37. Men who file for maintenance g.t>url.ons consideration.
*1 2 3 4 T NR
it 4 1 4 5 2 12

8.33 33.3%7 41.7%2 16.72100Z

M 9 38 16 17 80
11.32 47.52 20.0% 21.3% 1002

T 10 42 21 19 92 130
10.92 45.72 22.8% 20.7% 100%

38. Have older displaced homemakers, vi.thntthchm.ofobnhing employment above minimum wage,
boonavu:d.dp.mndnmaft.rlcng—unm

*] 2 3 4 T NR
**F 1 7 3 2 13
7.7% 53.9% 23.1% 15.4% 100%
M 4 27 46 12 89
4.52 30.32 51.7% 13.5% 100%

T 5 34 49 14 102 120
4.9%2 33.3%7 48.02 13.7%100%2

39. Hwofmhntuponrynhmbommtodonahmm.duﬂngth.pudmyofm

action?
*] 2 3 4 T NR
**F 4 9 0 13
30.82 69.2%2 1002
M 27 55 6 88

30.72 62.5%2 6.82 100%

T 31 64 6 101 121
30.7% 63.42 5.9% 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

APPENDIX B-235



40. How often have respondents who fail to abide by court orders for maintenance (without
demonstrated sufficient cause) been jailed for civil contempt?
*1 2 3 4 T NR

**F 2 9
16.7% 75.0%

0 12
3z 1002

1
8.

M 15 64 5 1 85
17.7% 75.32 5.9% 1.22 100Z
6
6.

T 17 73
17.5%2 75.32

1 97 125
22 1.02 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
41. What is the usual duration of maintenance awards after marriages of less than 10 years? Write
the pumber of years or check “No Trend.”
*] 2 3 5 NT T NR

bkl J 1 4 0 1 8 14
7.1%2 28.6% 7.1% 57.1%2 1002

M 6 24 8 0 57 95
6.32 25.37 8.4% 60.0Z 1002

T 7 28 8 1 65 109
6.4% 25.7%2 7.3%2 0.9%2 59.6% 100% 113

* 1-5 = Years of Maintoﬁanco. NT = No Trend, T = Total, NR = No Response
#**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

42. What is the custom in your county regarding the number of years for which maintenance other
than a jurisdictional award is granted for each of the following categories?
10-20 Years of Marrisge
*] 2 3 4 5 6 NT T NR

bt 4 0 3 1 0 0 0 11 15
20.02 6.72 73.3%2 1002

M 1 7 7 1 7 1 71 95
1.12 7.42 7.4%7 1.12 7.4%2 1.12 74.7% 100%

T 1 10 8 1 7 1 82 110 112
0.92 9.12 7.32 0.92 6.4% 0.9% 74.6% 100%

*]1-6 = Years of Maintenance, NT = No Trend, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

21-30 Years of Marriage

*2 3 5 6 7 8 10 PM NT T NR
*kP 0 0 2 0 0 0 0 3 10 15
13.32 . 20.0% 66.7Z2 1002

M 1 2 11 2 1 2 2 4 70 95
1.12 2.12 11.62 2.17 1.12 2.1%2 2.1% 4.2%2 73.7% 100%
2 2
1 1

2 13 2 1

1 7 80 110 112
0.92 1.82 11.8% 1.8 0.9%

.82 1.87 6.4% 72.7% 100%

*2-10 = Years of Marriage, PM = Permanent Maintenance, NT = No Trend, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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42. (Contimed)

Over 30 Years of Marriage
*2 5 7 8 10 15 PM NT T NR
**F 0 1 0 ) 0 1 3 10 15
6.7% 6.7% 20.02 66.7% 100%

M 1 3 1 2 2 0 16 70 95
1.12 3.22 1.12 2.1 2.12 16.82 73.7%2 1002

T 1 4 1 2 2 1 19 80 110 112
0.9% 3.6%2 0.92 1.82 1.82 0.92 17.3%2 72.7% 100%

*2-15 = Years of Marriage, PM = Permanent Maintenance, NT = No Trend, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

43. How do you rank the following factors in deciding the amount of maintenance to be awarded?

Hemale Male
1 Length of marriage 3 4
2 Conduct (of person seeking award) during marriage 6 6
3 Age of person seeking award 5 5
4 Job skills of person seeking award 2 2
5 Financial need of person seeking award 1 1
6 Obligor spouse’s ability to pay 4 3
7 Other 7 7

44, Do you believe that your decisions in divorce, maintenance, and settlement cases are
representative of the other judges in your jurisdiction?

*1 2 T NR

**F 10 1 11
90.92 9.127 1002

M 74 5 79
93.72 6.32 100%

T 84 6 90 132
93.32 6.7% 1002

*] = Yes, 2 = No, T = Total, NR = No Response

**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

45. 1If no, explain how your views differ from the other judges in your jurisdiction.®**
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46. A parent has been granted custody on the condition that she or he not work outside the home.

Yother Father
*1 2 3 4 T NR 1 2 3 4 T NR
b 14 0 14 14 14
100.0% 1002 100.0%2 1002
M 91 1 92 91 91
98.92 1.12 1002 100.0%2 1002
T 105 1 106 116 105 105 117
99.12 0.9% 1002 100.0%2 1002

47. A parent’s employment outside the home has been a dissdvantage when seeking custody.

Motheg Eather _

*] 2 3 4 T NR 1 2 3 4 T NR
ki ] 7 7 0 14 8 4 2 0 14
50.0% 50.0% 100% 57.1% 28.6% 14.3% 1002
M 35 54 5 94 26 52 14 2 9
37.2%2 57.5% 5.3% 1002 27.7% 55.31 14.9%  2.1% 1002

T 42 61 5 108 114 34 56 16 2 108 114
38.9%7 56.5%  4.6% - 100% 31.52 51.9% 14.8%  1.9% 100%

48. Have custody awards been conditionad on limitations of social relationships or activities?

Mother Bather
*] 2 3 4 T NR 1 2 3 4 T NR
il 4 4 9 13 4 9 0 13
30.8% 69.2% 1002 30.8% 69.21 1002
M 38 55 93 39 53 1 93
40.97 59.1%2 1002 41.9%2 57.0% 1.1 1002
T 42 64 106 116 43 62 1 106 116
39.6% 60.4%2 100% 40.6% 58.5% 0.9% 1002

49. Has joint custody been imposed over the objections of either parent? ,

Mother Father
*] 2 3 4 T NR 1 2 3 4 T NR
i 4 9 5 0 14 9 5 0 14
64.3% 35.7% 1002 64.3%2 35.7% 100%
M 55 36 1 92 58 33 1 92
59.8% 39.12 1.1% 1002 63.02 35.9% 1.1 1002
T 64 41 1 106 116 67 kT 1 106 116
60.4% 38.7% 0.9% 1002 63.2% 35.92 0.9% 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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CUSTODY_(Contipued)

50. Has violence by each spouse been considered in awarding custody?

Mother Father
*] 2 3 4 T MR 1 2 3 4 T MR
**F 1 6 3 4 14 0 6 4 4 14
7.1% 42.9% 21.4% 28.61 100% 42.9% 28.6% 28.6% 100%
M 37 27 25 91 2 36 27 27 92

.22 40.77 29.7% 27.5% 100% 2.2 39.12 29.42 29.4% 1002

2
2

T 3 43 30 29 105 117 2 42 31 31 106 116
2.9% 41.02 28.62 27.6% 1002 1.92 39.62 29.31 29.3% 100%

51. Have you indicated through action or statement that the decisions to award custody to mothars
was based on a belief that children belong with their mothers?

*1 2 3 4 T NR
**F 13 1 0 0 14
92.92 7.12 1002
M 66 22 2 2 92

71.72 23.9%7  2.22  2.2% 100%

T 79 23 2 2 106 116
74,52 21.72  1.9% 1.9% 100%

52. How often have you awarded custody to fathers who actively sought custody?

*] 2 3 4 T NR
#**F 0 11 1 12
91.72 8.3% 1002
M 1 86 3 90
1.12 95.62 3.32 1002
T 1 97 4 102 120
1.0z 95.12 3.92 1002

53. How often have you awarded temporary custody to mothers?

*] 2 3 4 T NR
*hP 4 6 10
40.02 60.02 1002
M 18 67 85
21.22 78.82 1002
T 22 73 95 127
23.22 76.8% 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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54. How often have you awarded temporary custody to fathers?

*] 2 3 4 T NR
bl J 0 9 1 10
90.02 10.02 1002
M 1 82 2 85
1.22 96.5%2 2.42 1002 .
T 1 91 3 95 127
1.12 95.8%7 3.22 1002

55. Have you been aware of situations in which mothers conceded more than 502 of the community
assets in exchange for the father’s agreement not to seek custody?

*] 2 3 4 T NR
**F 5 8 1 14
35.7%2 57.1%  7.1% 1002
M 48 37 2 87
55.2% 42.5% 2.3% 100%
T 53 45 3 101 121
52.5% 44.6%3 3.0% 100%

56. Have you been aware of mothers who agreed to accept less child support than the father’s income
would call for in exchange for father’s agreement not to contest custody?
*] 2 3 4 T NR
bl 3 3 10 1 14
21.4% 71.42 7.12 1002
M 27 60 1 88
30.7%2 68.27 1.12 1002
T 30 70 2 102 120
29.4% 68.62 2.0% 1002

57. .Other factors being equal, should custody go to the parent of the same sex as the child?

*1 2 3 4 T NR

bdad 4 5 6
41.7%2 50.0%

0 12
.32 1002

1
8
M 25 44 7 1 77
32.52 57.12 9.12  1.3% 1002
8
9

T 30 50
33.72 56.22

1 89 133
.02 1.12 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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CUSTODY_(Contimmed)

58. Are fathers less likely to be awarded custody of children under five than older children, other
factors being equall?

*] 2 3 4 T NR
bdd 4 0 4 8 0 12
33.3%7 66.72 1002
M 10 29 45 7 91

11.02 31.92 49.52 7.7% 1002

T 10 33 53 7 103 119
9.72 32.02 51.52 6.8% 1002

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
#**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

59. In the custody cases you have decided in the last three years, which ons of the following
criteria has gensrally been the most persuasive factor in decisions regarding custody awards?

Check ons.
*] 2 3 T NR
*WF 0 11 0 11
100.02 1002
M 2 71 2 75

2.7% 94.7% 2.7% 100%

T 2 82 2 86 136
2.32 95.4%  2.3%7 1002

*] = Financial Position of Each Petitioner, 2 = Division of Child-care Responsibility When Marriage
wag Intact, 3 = Gender of the Parent, T = Total, NR = No Response
#*F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

60. Do you believe that your decisions in custody cases are representative of the other judges in
your jurisdiction?

*] 2 T NR

**P 10 2 12
83.32 16.7% 100%

M 75 4 79
94.92 5.1%7 1002

T 85 6 91 131
93.42 6.6% 100%

*] = Yes, 2 = No, T = Total, NR = No Response

**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

6l. If no, explain how your views differ from the other judges in your jurisdiction.***
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CHILD SUPPORT

62. In your opinion, have child support orders :.fl.ct-d a realistic understanding of the costs of

child rearing?
*1 2 3 4 T NR
**F 0 9 4 0 13
69.22 30.82 1002
M 2 20 60 9 91

.2.2%2 22.0% 65.9% 9.9% 1002

-T 2 29 64 9 104 118
1.92 27.9% 61.5%2 8.7% 1002

63. In your opinion, have child support orders reflscted a realistic understanding of needs of
particular childrean?

*1 2 3 4 T NR
bt 4 7 6 0 13
53.92 46.22 1002
M 22 62 7

91
24,227 68.12 7.7Z 1002

T 29 68 7 104 118
27.92 65.4% 6.7% 1002

64. 1In your opinion, have child support orders reflected a realistic undorctanding of the e-xning
capacity of the custodial pareat?

*1 2 3 4 T NR
b 4 4 9 0 13
30.82 69.22 1002
M 16 65 9 90

17.82 72.2%2 10.0% 1002

T 20 74 9 103 119
19.42 71.82 8.7% 100%

65. In your opinion, have child support orders reflected a realistic understanding of the earning
capacity of the non-custodial parent?

*1 2 3 4 T NR
bkl 3 1 3 9 0 13
7.7%2 23.12 69.22 1002
M 0 14 65 12 91

15.42 71.4% 13.27 1002

T 1 17 74 12 104 118
1.02 16.42 71.22 11.52 100Z

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses
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CHILD SUFPORT (Contimued)

66. Have women employed cutside the home been ordered to provide child support when their ex-
husbands were awarded custody? .
*] 2 3 4 T NR

balel 4 0 2 7 4 13
15.4% 53.92 30.82 1002

M 1 33 39 17 90
1.12 36.72 43.3%2 18.97 1002

T 1 35 46 21 103 119
1.02 34.0% 44.7% 20.4Z 1002

67. Have respondents who failed to abide by court orders for child support been jailed for civil

contempt?
*1 2 3 4 T NR
**F 0 10 0 0 10
100.02 1002
M 11 65 7 2 85

12.92 76.5% 8.2%  2.4% 100%
T 11 75 7 2 95 127
11.6%2 79.0% 7.4% 2.1% 100%

*] = Never, 2 = Occasionally, 3 = Usually, 4 = Always, T = Total, NR = No Response
**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

68. Have you consistently and predictably used uniform child support guidelines, setting child
support on a formula addressing the income of the two parents and the ages of ths children?
*1 2 T NR

bdd 4 11 2 13
84.62 15.4% 100Z

M 89 3 92
96.72 3.32 1002

T 100 5 105 117
95.22  4.8% 1002

69. Do you believe that your decisions in child support are representative of the other judges in
your jurisdiction?

*1 2 T NR
**F 13 0 13
100.02 1002
M 85 1 86

98.827 1.2% 1002
T 98 1 99 123
99.02 1.0% 1002

*] = Yes, 2 = No, T = Total, NR = No Response
#**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

70. If no, explain how your views differ from the other judges in your jurisdiction?#*#*

APPENDIX B-243



71. In similar wrongful death cases, have larger awards been received by survivors of:

N M T NR
Men 5 28 33
55.62 41.2Z7  42.9%
Women 0 1 1
1.52 1.32
Neither (that is, awards 4 39 43
are comparable) 44.4%2 57.4% 55.8%
Total 9 68 77 145

1002 1002 1002

72. In similar wrongful death cases, have larger awards been received by survivors of:

*W M T NR
Men who were employed 4 42 46
outside the home 57.12 67.7% 66.7%
Men who were homemakers
Neither (that is, awards 3 20 23
are comparable) 42.97 32.37 33.32
Total 7 62 69 153

1002 1002 1002

73. 1In similar wrongful death cases, have larger awards been received by survivors of:

W M T NR
Women who were employed 5 32 37
outside the home 62.52 54.2% 55.2%
Women who were homemakers
Neither (that is, awards 3 27 30
are comparable) 37.52 45.82 44.8%
Total 8 59 67 155

1002 1002 1002

*W = Women, M = Men, T = Total, NR = No Response
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74. In similar personal injury cases, have higher awards for loss of consortium been awarded when
the disabled/deceased party is:

*W M T NR
Disabled/deceased man 2 10 12
25.02 17.0%2 17.92
Disabled/deceased woman 2 3 5
25.02 5.12 7.5%
Neither (that is, awards 4 46 50
are comparable) 50.02 78.02 74.62
Total 8 59 67 155

1002 1002 1002

75. In similar personal injury cases, have women employed cutside the home received higher awards
than women who were homemakers?

W M T NR
Injured women employed out- 6 41 47
side the home receive 66.72 66.12 66.22
higher awards
Injured women homemakers 0 -2 2
receive higher awards 3.22 2.82
- Neither (that is, the 3 19 22
awards are comparable) 33.32 30.7z 31.02
Total 9 62 71 151

1002 1002 1002

76. In similar personal injury cases, have men employed cutside the home received higher awards
than men who were homemakers?

*W M T NR

Injured men employed out- 5 47 52

gide the home receive 62.52 75.827 74.32%
higher awards

Injured men homemakers

receive higher awards

Neither (that is, the 3 15 18

awards are comparable) 37.5% 24.22 25.7%
Total 8 62 70 152

1002 1002 1002

*W = Women, M = Men, T = Total, NR = No Response
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77. Please describe the nature of discrimination claims under RCW 49.60 (Washington’s law on
discrimination) with which you have had direct experience in the past three years:***

78. Based on this experience, how have awards received by women plaintiffs suing under RCW 49.60
generally compared to awards received by men plaintiffs?

*W M T NR

Women receive higher awards 0 4 4
19.02  17.42

Men receive higher awards 0 4 4
19.02  17.42
Women and men receive 2 13 15
comparable awards 100.02 61.92 . 65.2%
Total 2 21 23 199

1002 1002 1002

79. How have counsel-awarded fees for discrimination cases generally co-pmd to those received by
a lawyer of the opposite gender for similar work?

W M T NR
Counsel-awarded fees to 0 2 2
men lawyers were higher 7.72 7.12
Counsel-awarded fees to 0 3 3
women lawyers were higher 11.52 10.72
Fees were comparable 2 21 23

100.02 80.8%7 82.12
Total 2 26 28 194
1002 1002 1002

*W = Women, M = Men, T = Total, NR = No Response

80. Do you believe that your perceptions of the effect of gender on wrongful death, personal
injury, discrimination claims, and attorney fee awards are representative of the other judges
in your jurisdiction?

*] 2 T NR

**F 6 1 7
85.7% 14.3% 1002

M 47 4 51
92.22 7.8% 1002

T 53 5 58 164
91.42 8.6% 1002

*] = Yes, 2 = No, T = Total, NR = No Response

**F = Female Responses, M = Male Responses, T = Total, Female and Male Responses

8l. 1I1f no, explain how your views differ from the other judges in your jurisdiction.***
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82. Age:

31-40

b 16
48.52

10.82

16.52

**F = Female Responses, M = Male Responses,

83. Gender:

Female
Male

Total

NR = No Response

84. Current judicial positiom:

Judge

Commissioner

Magistrate

Total

41
9
27

58
31

67
30

-50 51-60

.32 15.22

71
4% 38.42

- 76
7% 34.92

61-70

3
9.12

32
17.32

35
16.12

Number 2
33 15.12
185 84.9%

218 100.02

*W
25
75.82

8
24.22

0

33
1002

*W} = Women, M = Men, T = Total, NR = No Response

M
152
82.22

30
16.22

3
1.62

185
1002

71+ T

0 33
1002

4 185

2.2%2 1002

4 218

1.82 1002

177
81.22

38
17.42

3
1.42

218
1002
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D C N_(Co:

85. Total mumber of years in the judiciary in Washington:

*y M T
10 Years 26 103 129
78.8% 55.62 59.2%
20 Years 4 63 67
12,12 34.12 30.72
30 Years 1 13 14
3.02 7.0% 6.42
40 Years 0 3 3
1.62 1.4%
41+ Years 2 3 5

6.12 1.62 2.32

Total 33 185 218
1002 = 1002 1002

86. Current court lesvel:

Level 1 N M T
Appellate Court 0 8 8
4.3% 3.72
Superior Court 16 103 119

48.52 55.7% 54.6%

District Court 10 39 49
30.32  21.1%  22.5%

Municipal Court 5 21 26
15.22 11.42 11.9%2

District/Municipal 2 14 16
6.12 7.6% 7.32
Total 33 185 218

1002 1002 1002

*W = Women, M = Men, T = Total, NR = No Response
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87. In each section, which statement best describes your overall perception of gender
discrimination in the Washington State Court System?

a. Toward Lawyers

*W M T NR

1 have never seen gender discrimination 2 62 64

in the courts 7.7%2  34.42 31.12

It exists but only with certain 13 105 118
individuals 50.02 58.32 57.32
It exists system-wide and is subtle-- 7 12 19

more a problem of institutions than 26.92 6.7% 9.22
individuals

It exists to a high degree and is 4 1 5

apparent in both individual behavior 15.42 0.62 2.42

and institutional procedures
Total 26 180 206 16

1002 1002 1002

b. Toward Litigants or Witnesses

*W M T NR

1 have never seen gender discrimination 4 76 80

in the courts 15.42  42.7%2  39.22

It exists but only with certain 12 85 97
individuals 46.2% 47.8% 47.62

It exists system-wide and is subtle-- 6 15 21

more a problem of institutions than 23.12 8.42 10.32
individuals

It exists to a high degree and is 4 2 6

apparent in both individual behavior 15.42 1.12 2.92

and institutional procedures
Total 26 178 204 18

1002 1002 1002
c. Toward Judges

*W M T NR

1 have never seen gender discrimination 5 102 107

in the courts 20.02 56.7% 52.2%
It exists but only with certain 12 71 83
individuals 48.0% 39.42 40.5%

It exists system-wide and is subtle-- 5 6 11

more a problem of institutions than 20.02 3.32 5.42
individuals

It exists to a high degree and is 3 1 4

apparent in both individual behavior 12.02 0.62 2.02

and institutional procedures
Total 25 180 205 17

1002 1002 1002

*W = Women, M = Men, T = Total, NR = No Response

88. Do you have any further observations or suggestions regading gender-related behavior, events,
or problems in the courts?#***
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APPENDIX C

GENDER AND JUSTICE TASK FORCE
JUDICIAL SURVEY ON DOMESTIC VIOLENCE AND RAPE
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II.

APPENDIX C

Gender and Justice Task Force Judicial Survey on
Domestic Violence and Rape

Purpose

The Subcommittee on Women and Violence working with Dr. Donna Schram, Director
of Urban Policy Research, designed a questionnaire to examine judicial officers’s
experience with victims of domestic violence and sexual assault and to obtain their
assessment of the effectiveness of current statutes. Survey questions parallel those on
the domestic violence and sexual assault service providers’ surveys so that the
responses could be compared. Respondents were asked to answer only those sections
in which they had courtroom experience in the last three years.

Methodology

The survey was distributed along with the general judicial survey to Washington State
judicial officers at the State Judicial Conference in August 1988. Surveys were mailed
to judges, commissioners, and magistrates who did not attend the conference. A
second letter and survey were sent to all judicial officers in September.

Analysis was conducted by the Task Force research specialist.

The distribution of the targeted population and the response from each group in the
target population is displayed below.

Response Rates :
Judicial Officers Population Number Percent
Responding Responding

Judges:

Supreme Court 9 0 0.0%
Court of Appeals 16 0 0.0%
Superior Court 133 77 . 57.9%
District/Municipal 199 74 37.2%
Sub-total 357 151 42.3%
Commissioners 93 36 38.7%
Magistrates: 8 6 75%
Missing identification 2

Total 458 195 42.6%

One hundred and ninety five (195) judges, commissioners, and magistrates
responded for a 42.6% total response rate. Only two of the respondents did not
identify whether they were judges, commissioners, or magistrates.
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DESCRIPTIVE INFORMATION

1. Please indicate your position.

F M Total

(1) _8 59 77 Superior Court Judge

(2) 525 30 Superior Court Commissioner

(3) _8 43 51 District Court Judge

(4) _1 3 4 District Court Commissioner

(5) 4 19 23 Monicipal Court Judge

(6) _Q 2 2 Municipal Court Commissioner

(7) 9 5 6 District/Municipal Court Magistrate
(8) 2 Missing

26 167 195 Total

2. Number of years of experience in your current position.

£=-10

YEARS I ! 1 11-35 | 16-20 | 21+ I|TOTAL
| | | | | |
FEMALE | 13 | 10 | 1 | 1 | 1 | 26
MALE |85 ' S8 128 ! 19 7 1 187
TOTAL | 68 | 68 | - 29 | 20 | 8 | 193
% 33,2 1 35,2 ' 15,0 ' 10.4 1 4.2 | 100%
Frequency Missing = 2
3. Gender.
MALE
26 13.3%
MISSING 2 1.1%

TOTAL —a25
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4. Please estimate the number of cases that you have heard during
the last year in each of the following areas:

1)

2)

3)

Estimated number of civil cases involving domestic
violence (e.g., petitions for orders for protection, and
orders regarding child custody/visitation or dissolution).

Mean number heard by female judges = 88.5
by male judges = 81.1

| 0= = = + | TOTAL
| | | | |

FEMALE | 14 | S | 2 | 5 | 26

MALE |—87 | 42 | 16 - 22 | 167

TOTAL | 104 | 47 | 18 | 24 | 193

% 53,3 1.24,4 | 9,3 | 14 | 100%

Frequency Missing = 2

Estimated number of criminal cases involving domestic
violence.

Mean number heard by female judges = 102.7
by male judges = 67.4

| | 21-60 | 61-100 | 100+ |TOTAL
| | | | |
FEMALE | 12 | 7 2 | 5 | 26
MALE |98 1 32 | 17 | 20 | 167
TOTAL | 110 | 39 | 19 | 25 | 193
% |57 1.20,2 | 9.8 | 12.9 | 100%

Frequency Missing = 2

Estimated number of criminal cases involving sexual
violence (e.g., rape, indecent liberties, and statutory
rape) .

Mean number heard by female judges = 10
. by male judges = 15

0-20

| | 21-60 | 61-100 | 100+ | TOTAL
| | | | |
FEMALE | 21 | 5 | 0 | 0 | 26
MALE |136 1 21 | 9 | 1 | 167
TOTAL | 157 | 26 | 9 | 1 | 193
Y |-81.3 113.,5 | 4,7 | .5 | 100%

Frequency Missing = 2
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DOMESTIC VIOLENCE

Among the civil and criminal domestic violence cases heard by you

during the last year, please indicate the frequency of each of the
following items using the following scale:

1=NEVER 2=RARELY 3=SOMETIMES 4=FREQUENTLY 5=USUALLY 6=ALWAXS
7=NOT APPLICABRLE

5. victims were adult women
1 L2 3 L S .| ) 7 'Total |
| | | | | | | |
FEMALE | O I 1 I 0 | 4 I 189 | 2 | O I 26 |
MALE |3 2 - ‘24 31310 16 1 3 164
TOTAL |3 | 4 i 5 | 28 {129 | 18 | 3 | 190 |
% 1.6 ' 2.2 ' 2.6 ' 14.7 ' k7,09 + 0.5 1 1.6 ' 100% |
Frequency Missing = 5

6. Weapons were used or threatened during the incidents
ol 12 L3 L4 ] | 6 | 7 1Total |
| | | | | | | | |
FEMALE | 0 | S | 15 | 6 | O | 0 I 0 | 26 |
MALE 19 | 63 ' 63 ' 25 + 3 10 3 1 164 |
TOTAL | 9 | 68 | 76 | 31 | 3 | O | 3 | 190 |
% 14,7 | 3s.8 | 40,0 | 16,3 ! 1,6 ' 0,0 ' 1.6 ' 100% |

Frequency Missing = S
7. Victims were physically injured
| 3 9 ) ) A ) g ) [ 7 'Total |
| | | | | | | | [
FEMALE | 1 | O | 12 | 8 I3 |2 I 0 I 26 |
MALE 11 )10 r+ 63 + ©7 + 29 ' 2 2 1164 |
TOTAL | 2 | 10 | 75 | 65 | 32 | 4 I 2 | 190 |
L 1 ) 8,3 1 39.5 | 34.2 ' 16,8 | 2.1 1 1.1 ! 100% |
Frequency Missing = 5
8. Victims reported the incidents toc police

[ 2 3 14 ' 5 6 7 'Total |
’ | | | | I | | | |
FEMALE | 0 | O /I 6 1 7 | 12 | 1 | 0 | 26 |
MALE |0 2 30 ¢+ 63 + 50 ' 18 ' 3 164 !
TOTAL | O | 2 | 36 | 68 | 62 | 19 | 3 | 190 |
% |l_0,0 ' 1.1 ' 18,9 | 35,8 1| 32,6 1 10.0 ' 1.6 ! 100% |

Frequency Missing = 5
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VIOLENCE - CIVIL COURI DROCEDURES

Questions 9 through 27 relate to victims‘ use of the civil courts to
petition for orders for protection, or to seek orders regarding child
custody/visitation or dissolution. The Task Force on Gender and
Justice in the Courts is particularly interested in how the Domestic
Violence Prevention Act has been utilized and applied in
jurisdictions throughout the State of Washington. Based upon your
experience with domestic violence cases during the last year, please
indicate the fregquency of each of the following items.

9.

Petitioners who have reguested immediate relief have been
granted ex parte orders for protection
| 1 | ] ! 3 ) a4 ! g | 6 ! 7 1Total |
| | | | | | | | |
FEMALE | O | 0 I 0 | O [ 12 | 6 | 3 21 |
MALE | 0 | 1 ! S ! 7 | 83 1 34 ! 24 ' 154 !
TOTAL | O 1 IS I 7 | 95 | 40 | 27 | 175 |
$ (0,0 ' 0,6 ' 2,9 | 4.0 | 54,3 | 22,9 ' 15.4 ' 100% |
Frequency Missing = 20
10. Victim advocates are available to assist in the preparation of
petitions for orders for protection
|1 12 3 4 15 16 ' 7 1Total |
| | | | | | | | |
FEMALE | 3 | 3 | 3 | 3 | 4 | 2 I 2 I 20 |
MALE {20 '+ 32 ' 25 1\ 14 \ 22 '\ 16 ' 23 ' 152 |
TOTAL | 23 | 35 | 28 | 17 | 26 | 18 | 25 | 172 |
% |_13,4 1 20,3 ' 16,3 1 9.9 1 15.1 | 10,5 | 14.5 | 100% |
Frequency Missing = 23
11.

Petitions for permanent orders for protection have requested
orders that:

A. Restrain respondents from further acts of violence

1 2 3

| | | | 4 1 5 16 7 | Total |
| | | | | | | I

FEMALE | O | O ) Il 1 1 2 |1 15 | 2 | 20 |

MALE 10 10 |4 14 1 35 | 86 ! 23 1 1852 |

TOTAL ] 0 | O | 4 | 5 | 37 | 101 | 25 | 172 |

% |.0,0 '+ 0.0 ' 2.3 1 2,9 1 21,5 | 58,7 1! 14,6 | 100% |
Frequency Missing = 23
NUMERIC RESPONSE EEX:

1=Never 2=Rarely 3=Sometimes 4=Frequently 5=Usually 6=Always

7=Not Applicable
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B. Direct respondents to leave the households

| 1 2 3 ! 4 ! 8 16 ' 7 ‘Total |

I | | | | | | |

FEMALE | O 1 I 2 I 5 | 8 | 2 I 2 [ 20 |

MALE |0 L2 ' 23 ' 33 | 857 1 13 | 24 1 152 |

TOTAL | O | 3 | 25 | 38 | 65 | 15 | 26 | 172 |

$ 0.0 1 1.7 ' 14,5 | 22,1 | 37.8 ) 8.7 | 15.1 | 100% |
Frequency Missing = 23

C. Prevent respondents from entering the petitioners’ residence,
school, business or place of employment

2

h—

3 a4

| | | ! ! 5 1 6 7 LTotal |

| | | | | | | | |

FEMALE | O | 0 | 2 | 3 | 6 |7 | 2 I 2<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>